Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  general ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  diflicult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parlies,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  plus  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  b<x>k  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  il  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  hooks  while  helping  authors  ami  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  text  of  this  book  on  I  lie  web 
at|http  :  //books  .  qooqle  .  com/| 


r 


mm 


1  / 


/ 


',» 


.1 


■    i 
1 

( 


3» 


THE 


4 4 ft  I g     %W$Xt*iX\ 


APPELLATE  HIGH  COURT. 


CONTAINING 


JS/ONS  OF  THE  APPELLATE  HIGH  COURT  IN  ALL  ITS  BRANCHES,  viz.,  IN  CIVIL, 
EVENUE,  AND  CRIMINAL  CASES,  AS  WELL  AS  IN  CASES  REFERRED  BY  THE 
MOFUSSIL  SMALL  CAUSE   COURTS  AND  THE  RECORDERS'   COURTS; 
TOGETHER    WITH   RULES,   AND    THE  CIVIL  AND   CRIMINAL 
CIRCULAR  ORDERS   ISSUED   BY    THE  HIGH  COURT; 
ALSO    DECISIONS      OF      HER     MAJESTY'S 
PRIVY    COUNCIL    IN    CASES    HEARD 
•  IN  APPEAL  FROM  COURTS  OF 
BRITISH  INDIA. 


By  D.  SUTHERLAND. 


VOLUME    XVI. 


Calcutta: 

RE-PRINTED  BY  D.  E.  CRANENBURGH, 

AT  HIS  LAW-PUBLISHING  PRESS, 

NO.  57,  BOW  BAZAR  STREET. 


Vol  xvi. 


^jSoi. 


IB 

* 

f 


31 

ll 


INDEX 

(CIVIL  RULINGS). 


A. 

|M£NT. 

See  Rent  (i)  (2)  (3) 

IBNT. 

actions  of  wrong,  those  who  abet 
the  tortious  acts  are  equally  liable 
with  those  who  commit  the  wrong    240 


suit   to  recover  damages    for 

will  lie  in  the  Civil  Court,  but  not 
in  the  Small  Cause  Court,  and  an 
appeal  will  lie  also  ( foot-note)     ...     84 
See  Right  of  Suit  (1) 

'ION. 

See  Tenant  (1) 
op  1847. 

award  of  the  Collector  under 

in  respect  of  boundaries  is  not 
final ;  and  he  can  only  demarcate 
by  visible  marks  the  boundaries 
between  estates  and  fields      ...       109 

[L.  op  1858. 

Civil  Court  may  defer  passing 
orders  on  an  application  for  a  cer- 
tificate under  ■  pending  an 
inquiry  by  the  Collector  as  to  the 
alleged  fraud  of  the  manager  and 
the  accounts  and  assets  of  the 
property  ...  312 

ISecuon  3.    See  Minor  (1) 

tion  12.  See  Jurisdiction  (19) 

III.  of  1859. 

Where  a  claim  Under  Section  246 
is  dismissed,  of  struck  06  with- 
out adjudication,  a  fresh    claim 
within  a  reasonable  time  may  be 
entertained,  subject  to  the  provi- 
sions of  Section  247  ...59 
Defines  the  only  question  proper 
to  be  decided  under  Section  246  .  1 19 
The  words  "  District  Judge  "  in 
Section    102  do  not  include  any 
other  appellate  authority  to  whom 
appeals  may  be  made  over ;  and  a 
Subordinate  Judge  does  not  dis- 
pose of  appeals  made  over  to  him 
under    Section    26,    Act    VI.    of 
187 1,  under  the  same  condition  in 
respect  of  finality                       . . .  *235 
The  proper  order  to  be  made  under^ 
•Section   2$>  when  application  is" 
made  on  the  ground  that  applicant 
was    dispossessed    in    execution, 
although  not  a  party,  is  in  the  first 
instance  to  ex**iine  applicant   ..~-s&iu 


Act  VIII.  of  \%*&— (Continued). 

(5)  Qutere. — Are  the  provisions  of 
Section  209  applicable  to  decrees 
passed  under  Act  X.  of  1859        •  •  *3<>3 

Section  2.      See  jurisdiction  (7) 
See  Res  Judicata  (2) 
Section  73.    See  Butwarra  (3) 

See  Intervention  (I) 
See  Procedure  (4) 
Section  97.    See  Withdrawal. 
Section  1 19.  See  Act  VIII.  (B.  C.J,  i860.  (1) 
Section  170.  See  Evidence  (1) 
Sections  196,  197.    See  Decree  (1) 
Section  207.  See  Joint  Decree. 
Section  209.  See  Set-off. 
Section  212.  See  Application  (1) 
Section  223.  See  Appeal  (4) 
See  Decree  (6) 
Section  243.  See  Attachment  (3) 
Section  246.  See  Limitation  (1) 
Sections  253,  254.    See  Purchaser  (1) 
Section  270.  See  Attachment  (1) 
Sections  280,  281.    See  Court  Fees. 
Sections  285,  286.    See  Execution  (6) 
Section  353.    See  Evidence  (2) 
Sections  376,  377.    See  Mino/  (2) 

See  Jurisdiction  (1 4) 

Act  X.  of  1859. 

(1)  Quaere. — Can   a    judgment    under 

be  reviewed  on  the  principles 

laid  down  in  Act  VIII.  of  1859  ...   159 


(2)  Qucere. — Does empower  a  Judge 

to  refer  a  case  to  arbitration 


160 


(3)  It  is  not  necessary  in  a  suit  coming 
under  Act  X.  of  1859  to  prove 
that  the  land  to  which  the  suit  re- 
lates has  been  the  subject  of  a 
permanent  settlement   ...  ...  289 

(4)  Qucere. — Whether  the  provisions 
of  Section  209,  Act  VIII.  of  1859, 
are  applicable  to  decrees  under         303 

Section  13.  See  Under-tenant. 
Section  15.  See Surburakaree  Tenures  (I) 
Section  58.  See  Jurisdiction  (18) 
Section  77.  See  Proprietor. 

See  Act  VI.  (B.  C.J  1862  (1) 
Sections  106,  107.  See  Sale  (1) 
Section  153.  See  Appeal  (1) 

See  Jurisdiction  (14) 

Act  XI.  of  1859. 

(1)  Any  co-proprietor    purchasing  %n 
estate  sold  for  arrears  of  Govern- 
ment* revenue  re-purchases  it  sub- 
ject to  all  incumbrances  existing ' 
at  the  time  of  sale  136 


II 


INDEX   (CIVIL   RULINGS). 


•Act  XI.  of  1859. — (Continued). 

(2)  Under  Section  53,  a  benamee  pur- 
chaser, on  behalf  of  the  old  pro- 
prietor, cannot  get  rid  of  the  in- 
cumbrances created  or  suffered 
by  the  old  proprietors  before  the 
sale  ...   138 

See  Purchaser  (3) 

Act  XIV.  of  1859. 

'  In  a  suit  to  set  aside  an  award  made 
under  Section  15,  plaintiff  must 
establish  his  own  title,  but  a  Judge 
should  also  look  into  the  summary 
case  itself  and  ascertain  if  there 
was  a  proper  inquiry  and  trial  in 
that  case  ...     34 

Clause  9,  Section  1.    See  Limitation  (7) 
Section  14.  See  Limitation  (3) 
Section  20.  See  Limitation  (14) 
Section  22.  See  Limitation  (10) 

Act  XXVII.  of  i860. 

See  Res  Judicata  ( 1 ) 
Act  IX.  of  1861. 

See  Jurisdiction  (19) 

Act  XXIII.  of  1861. 

Section  15.     See  Application  (i) 
Section    8.     See  Court  Fees. 
Section  1 1 .     See  Appeal  (4) 
See  Issue  (1) 

Act  VI.  (B.  C.)  1862. 

(1)  The  fact  of  a  party's  land  having 

been  measured  under  the  provi- 
sions of  Section  10  cannot  take 
away  his  right  to  intervene  under 
Section  77,  Act  X.  of  1859  ...  *5i 

(2)  Proceedings  under  Section  10  can- 

not be  taken  on  the  application  of 
one  shareholder  in  a  joint  undi- 
vided  estate    ...  ...  ...*i26 

Section  10.    See  Jurisdiction  (2) 
See  Procedure  (2) 

Act  VIII.  (B.  C),  1865. 

The  object  of  Section  16  is  to  protect 
the  lease-holder  of  the  particular 
land  leased  :  "  Khod-Khast  ryots" 
meaning  "  resident  and  hereditary 
cultivators"    ...  ...  ...*2o6 

Act  XI.  of  1865. 

Section  21.     See  Application  (2) 

Act  &X.  of  1866. 

The  representative,  assign,  or  agent 
mentioned   in  Section  36,   means 
the  representative,  &c,  of  one  •  of 
^he  executants  of  the  deed. 

Clauses  2  and  3,  Section  17,  and 
Clause  7,  Section  18.  See  Htifanamah. 

Section  80.    See  Registration  (r)  (2) 


Section  29. 
Section  30. 


Act  XXVI.  of  1867.  ftiWG 

See  Valuation  (2)  • 

Act  VIII.  (B.  C.)  of  1869.  ^ 

(1)  Section  103  applies  only  to  reviews, 
not  to  applications  for  a  rehearing 
where  decisions  have  been  passed 
ex  parte.  Cases  of  the  latter  sort 
are  governed,  under  Section  34,  by 
Section  119,  Act  VIII.  of  1859  ... 

(2)  The  words   "  District  Judge"  in 

Section  102  means  the  Judge  of 
the  district,  and  not  any  Subordi- 
nate Judge ;  an  appeal  lies  under 
this  Section  in  a  ease  tried  by  a 
Subordinate  Judge 

Section  13.     See  Gomashta, 

See  Arrears  0/  Rent. 
See  Limitation  (5)  (6) 
See  Compensation. 
See  Intervention  (2) 
See  Jurisdiction    (12) 

Act  XVIII.  of  1869. 

(i)  No  ad-valorem  stamp-duty  is  pay- 
able   under upon    a    convey- 
ance* where  the  consideration  con-  %, 
sists  of  shares  in  a  public  company 
made  over  to  the  vendor 

(2)  "  Amount,"  in  Article  15,  Schedule 
I.,  signifies  the  total  amount  of  the 
consideration,  and  the  words  "  or 
secured  "  apply  only  to  cases  of 
mortgage  and  the  like 

See  Construction  (4) 

Act  III.  (B.  C.)  1870. 

See  Jurisdiction  (18) 
See  Transfer. 

Act  VI.  of  1871. 

The  investiture  of  a  Moonsfff  with 
the  powers  of  a  Small  Cause 
Court  under  Section  29  does  not 
deprive  parties  to  pending  suits  of 
any  right  of  appeal  which  they 
may  have  had 
Section  26.  See  Act  VIII.  of  1859  (# 
Section  27.  See  Jurisdiction  (9) 

Admission. 

(1)  Where,  at  a  late  stage,  plaintiff 
puts  in  a  copy  of  defendant's  depo- 
sition in  a  former  suit,  defendant 
having  no  means  of  explaining-  a 

supposed therein,     the     hrsl^ 

1      Court  is  wrong  in  accepting  tfie 

as   binding,  aAd   the  Lower 

Appellate  Court  is  right  in  send- 
ing Cor  the  defendant  and  exam  in- 
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iii  * 


ussi  on — (Co  n  tin  uedj . 

• 

2)  When  ft  defendant  admits  one  fact 
in  the  written  statement  of  the 
ptfmiff,  and  thereby  excludes  in- 
dependent evidence  thereof,  he  is 
not  entitled  to  say  that  plaintiff  has 
relied  on  his  statement  and  to 
claim  the  whole  as  evidence  in  his 
own  favor 

■PTION. 


257 


H 


The  consent  of  the  party  adopted 
is  essential  to  the  validity  of  an 

in  the  Kritima  form  ...   179 

See  Hindoo  Ldb  (6) 


SUIT. 

See  Fraud. 

LIVWAT10H. 


The  Shradh  of  the  widow's  husband, 
the  marriage  of  his  daughter, 
the  maintenance  of  his  grand- 
sons, and  the  payment  of  the  hus- 
band's debts,  are,  under  Hindoo 
Law,  legitimate  grounds  of  neces- 
sity for 

ms  (Civil  Court  J. 


52 


Jh  Aroeen  directed  to  make  inquiry 
as  to  mesne-profits  ought  not,  in 
the  execution-stage,  to  inquire 
into  dates  of  dispossession  . . .  294 


IMENT. 

A  plaintiff  can  be  allowed  to  amend 
his  case  only  when  it  is  an 
honest  one,  but  through  mistake 
or  misapprehension  the  real  facts 
have  not  been  placed  before  the 
Court 

Hsyral  Property. 

See  foint  Ancestral  Property  (1)  (2) 
See  Joint  Hindoo  Family  (1) 
See  Necessity. 


123 


1)  There    is    no 


under    Section 


153,  Act  X.  of  1859,  where  a  land- 
lord sues  a  person  as  tenant  who 
repudiates  the  tenancy  without 
denying  the  landlord's  title         ...*233 

A  party  to  a  suit  may to  set 

aside  the  whole  decree,  and  the 

^Appellate  Court,   on   such   ,* 

may  set  asDe  the  whole  decree  ...*235 

A  finding  of  a  Court  of  first  in- 
stance not  appealed  against  cannot    ^ 
lie  interfered  Mg*h  in  — .  ...  30c* 


Appeal — (Continued). 

(4)  A  female  plaintiff,  having  obtained 
a  decree  declaring  certain  tkrar- 
namahs,  &c,  void  as  against  her 
husband  and  his  representatives, 
proceeded,  after  his  death,  to  exe- 
cute the  decree  as  one  for  posses- 
sion, and  obtained  an  onder  under 
Section  223,  Act  VIII.  of  1859,  for 
delivery  of  property  in  the  posses- 
sion of  a  third  party  as  being  a 
claimant  under  a  title  created  by 
the  defendants  subsequently  to 
the  institution  of  the  suit.  The 
third  party  appealed.     Held  that 

no lay  under  Section  11,  Act 

XXI II.  of  1 86 1,  as  the  questions 
raised  were  not  questions  between 
the  parties  to  the  suit  . . .  307 

See  Abuse. 

See  Act  X.  of  1859  (1) 

See  Act  VIII.  (B.  C.J  1869  (2) 

See  Letters  Patent  of  186$. 

Appeal  to  Privy  Council. 

Application  for  decree-holder  pending 

decision   of  to  give  security 

refused  ;  Ainslie,  J.,  following  the 
Full  Bench  Ruling  at  page  ill, 
6  W.  R.,  Miscellaneous  Rulings, 
and  Paul,  J.  (whilst  declining  to 
follow  that  ruling),  considering 
the  application  premature  because 
merely  put  on  the  file  of  the  High 
Court  without  the  appeal  being 
admitted  ...  289 

Appellate  Court. 

(1)  An is  not  bound  to  meet  cate- 

gorically every  argument  advanced 
by  the  first  Court  ...     15 

(2)  An has  no  authority  to  strike 

out  a  respondent's  name  and  sub- 
stitute other  defendants,  and  then 
send  the  case  down  to  the  Lower 
Court  for  re-trial  ...   183 

Application. 

(1)  Section   212,    Act  VIII.    of  1859, 

and  Section  15,  Act  XXII I.of  1861, 
do  not  require  that  a  copy  of  the 

decree  should  be  filed  when  an 

is  made  for  execution  ...     25 

(2)  An to  a  Small  Cause  Court  on 

25th  May  to  set  aside  an  ex-parte 
decree  of  14th  March,  when  no 
process  has  been  executed,  falls 
within  the  first  of  the  two  provi-^ 
sions  in  Section  21 ,  Act  XI.  of 
1865  ...  226 

Arbitration. 

In    referring    a     matter    to  ,  all 

the  parties  to  the  suit  must  ac- 
cord  their  written   consent :    the 
consent    of    the    pleaders   is   notJfV, 
sufficient  ...  *ie* 


See  Act  X.  of  i*$9  fe) 


e 


IV 


INDIX   (CIVIL   RULINGS). 


»  Arrears  of  Rent. 


Section  29,  Act  VIII.  (B.  C),  1869, 
does  not  apply  to  a  suit  for  a  frac- 
tional share  of  certain after 

determination  of  a  question  raised 
by  defendants  for  their  own  pur- 
poses, and  comes  under  Act  VIII. 
of  1859 

See  Lease  (2) 

See  Limitation  (4) 


Benamee. 


Assam. 


See  Hindoo  Law  (2) 
See  Lakherajdar, 


The  —  of  a  talook  seeking  posses- 
sion against  the  former  •proprietors, 
many  of  whom  are  cultivators 
holding  separate  possession,  must 
sue  them  specially  for  the  portions 
to  which  they  lay  claim 


B. 


Bank  of  Bengal. 


(1)  Section  30,  Act  IV.  of  1862,  is  not 

intended  merely  to  regulate  affairs 
as  amongst  shareholders  and 
directors  :  it  is  not  ultra  vires  for 
the  —  to  take  the  security  of 
immoveable  property  as  a  protec- 
tion against  loss  for  a  debt  already 
incurred  and  due 

(2)  A  written  authority  to  the  —  by 

a  debtor  to  sell  his  immoveable 
property  of  which  the  title-deeds 
are  in  deposit,  and  to  apply  the 
proceeds  to  payment  of  his  liabili- 
ties, creates  an  equitable  lien  upon 
the  property 


*6i 


In  a  suit  for  arrears  of  rqnt  on9 the 
basis  of  a  kubooleut  which  defend- 
ant contends  is ,  the^ Judge 

should  try  the  question  whether 
the  lessor's  title  was  not  merefy 
-  or  fictitious 
See  Act  XI.  of  i8$g  (2) 
See  Bona  fides. 
See  Estoppel  (2) 


• « 


187 


Attachment. 

(1)  A    prior   attach ing-credi tor    may, 

by  suing  to  set  aside  the  Judge's 
order,  compel  a  decree-holder 
whose  — —  is  of  later  date  to  re- 
fund money  obtained  under  the 
order  of  a  Subordinate  Judge,  in 
contravention  of  Section  270,  Code 
of  Civil  Procedure 

(2)  An      execution-creditor     attaching 

an  estate  paying  revenue  of  Go- 
vernment need  not  insert  in  the 
notice  of  sale  the  names  of  all 
appurtenances 

(3)  A   Court  cannot  refuse  to    order 

■  on  application  of  a  decree- 
holder,  nor  appoint  a  manager 
under  Section  243,  Act  VIII.  of 

1 859,  till  after 

See  J  u  risdictio  n  (  2 1 ) 

Auction-purchaser. 


11 


149 


Bona  Fides.  * 

Where   the of  a  conveyance    is 

called  in  question,   it  is   not  for 
the  claimants  to  give  only  such 
formal  proof  as  might  be  expected 
if  the  transfer  were  benamee      . .  .*2 1 1» 
See  Execution  (10) 


Bond. 


See  Cross  Claim, 
See  Jurisdiction  (13) 


Breach  of  Contract. 


Every 


for  a  lease  does  not  entail 


273 


155 


203 


203 


A^ftlS. 


Baz 


See  Regulation  XXVII.  of  1793. 


forfeiture  of  the  lease ;  but  where 
forfeiture  is  provided  as  the  pe» 
nalty  for  breach  of  a  particular 
clause,  it  may  be  enforced  for  such 
breach  ...  ^103 

Building. 

A  decree  for  the  removal  of  a  — 
upon  his  land  may  be  given  to  the 
owner,  even  though  he  has  stood 
by  and  allowed  the  defendant  to 
construct  it,  provided  the 


is 

not  substantial,  has  not  cost  much, 
and  is  easily  removeable 

Butwarra. 

(1)  Where  on  a  Collector's  directing  a 
separate  account  to  be  opened 
with  the  sharer  of  an  estate  on  his 
application,  and  his  share  is  found 
not  to  be  such  as  he  states  it  to 
be,  the  co-sharers  may,  if  the  Col- 
lector rejects  their  application,  sue 
in  the  Civil  Court  to  establish  the 
extent  of  their  shares 

(2)  Where,  in  a  suit  for  declaration  of 

title,  plaintiff  also  claims  an  allot- 
ment of  his  share  in  a in  pro- 
gress, he  is  entitled,  if  his  title  is 
established,  to  a  precept  to  the 
Collector  directing  him  to  award 
to  plaintiff  a  share  corresponding 
with  that  title              . 

(3)  In  a  suit  for  a where  certain 

lands  encroached  upon  are  alleged 

by  plaintiff  to  be  ijmalee,  and  by 

c      defendant  to  be  self-acquired  t>)f 

his  son :   Held  thftt,  unless  tins 

point  is  cleared  up,  a « cannot 

stand,  and  the  son  must  be  made  a* 

party  under  Section  73,  Act  VIII. 

of  1859  **-  <•  ... 
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Butwarra— fContinuedJ. 

(4)  The  fact  that  in  a under  Re- 

gulation XIX.  of  1 81 4  certain  bits 
o^l and  are  for  some  reason  left  in 
joint-occupation  does  not  give  the 
proprietor  of  one  estate  any  inter- 
est in  the  other  even  in  the  case 
of  a  family-place  of  worship 

(5)  A— —under  Regulation  XIX.  of 

18 14  may  be  final  for  fiscal  pur- 
•  poses,  but  cannot  take  away  the 

right  of  suit  conferred  by  Act 
VIII.  of  1859 

(6)  A  Collector's  order  in  a pro- 
ceeding is  not  final  as  to  ques- 
tions of  title? 

See  Limitation  (12) 
See  Onus  Probandi  (2) 

C. 
Calculation  {Mode  of) . 

See  Mesne  Profits  (3) 
Cancblment. 

See  Decree  (4) 

Cau&e  of  Action. 

(i)  A  tenant's  being  allowed  to  hold 
*  over  for  a  year  beyond  the  term 
of  his  lease  does  not  create  right  of 
occupancy,  and  the  landlord's— 
arises  when  he  is  refused  the  right 
to  re-enter 

(2)  A  —  arises  instantly  that  a  loan 

is  made  re-payable  on  demand 
(footnote) 

(3)  A  Collector's  declaration  of  the 
title  of  a  party  to  an  entire  share 
of  an  estate  and  his  dividing  the 
share  for  such  party  are  an  injury 
to  another  party  claiming  a  frac- 
tion of  the  share,  and  give  him  a 
sufficient  — — 

(4)  In  a  suit  to  recover  possession  of 

lands  which,  after  purchase  by 
plaintiff,  had  been  exchanged  by 
the  vendor  with  other  lands, 
plaintiff's  complaint  being  that  he 
had  been  dispossessed  of|these  other 
lands  :  Held  that  the  —  origin- 
ated when  he  was  deprived  of  the 
lands  last  mentioned 

See  Mortgage  (1) 

See  Reversioner. 

Certificate. 

See  Act  XL.  of  1858. 
Circular  Orders, 

See  Manager  (3) 

Co-»BFBNDANTS.  # 

See  Rigfit  (3) 

CoyROFRIETOR. 

See  Act  XL  of  1859  (1) 
•    See  Pur cha*  9/  ft) 
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Co-sharbr. 

(1 )  Parties  to  the  extent  of  their  share 
have  a  valid  lien  upon  an  estate, 
and  are  entitled  to  priority  over 
any  right  under  a  putnee  lease, 
and  to  hold  possession  until  their 
claim  is  satisfied 

(2)  A in  landed  property  has  no 

right  to  do  anything  which  alters 
the  condition  of  the  joint  pro- 
perty, without  the  consent  of  the 
other— 


54 


-s 


(3)  Where  one  of  two  joint  owners  of 
land  completed  the  erection  of  a 
wall  upon  the  land  without  the 
consent  of  his  — ,  the  Court 
would  not  order  demolition  of  the 
wall  without  proof  of  injury  to  the 
latter  (foot-note) 

See  Butwarra  (1) 
See  Right  (1) 

Collector. 

See  Act  /.  of  1847. 
See  Butwarra  (6) 
See  Cause  0/ Action  (3) 
See  Jurisdiction  (2)  (3) 
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Compensation. 
A  suit      for 


in     the    shape     of 


rent  for  land  held  in  the  name  of 
a  servant  is  not  a  suit  for  rent 
under  Act  VIII.  (B.  C.)  of  1869, 
and  is  subject  to  the  six  years' 
limitation  prescribed  by  Clause  16, 
Section  1,  Aa  XIV.  of  1859      ... 

See  Purchaser  (4) 

See  Rent  (2) 
Conjugal  Separation. 

See  Right  of  Suit  (4) 

Construction. 

(1)  A  decree  for  possession  is  con- 
strued to  include  mesne-profits, 
where  the  High  Court  is  satisfied 
that  such  is  its  intention 

(2)  "  Given  before  the  nuptial  fire"  is 
used  to  signify  all  gifts  during  the 
continuance  of  the  marriage-cere- 
mony 

(3)  If  a  particular of  a  document 

makes  a  contract  inoperative, 
and  another makes  it  opera- 
tive, and  is  reconcilable  with  other 
parts  of  the  document,  the  first 
should  give  way  to  the  second    ... 

(4)  Where  the  express  words  of  an 


287 


25 


"5 


119 


#* 


Act  do  not  warrant  a  demand  o 
duty  or  charge,  a  Court  of  Law 
cannot  give  the  words  a  meaning 
beyond  their  literal  signification 
so  as  to  include  any  case  reason- 
ably coming  within  the  spirit  of 
the  enactment  ...  208 

(5)  Ouatifying  words  cannot  control^ 
the  operation  of  a  deed  of  gifr 
contrary  of  its  whole  tenor*        ...  300 


• 

■  • 


VI 


inpix  (civil  ruling) 


Contract. 

See  Cause  of  Action  (2) 
See  Limitation  (7)  (8) 

Contribution. 

(1)  Where  plaintiff,  having  deposited 
the  entire  amount  of  a  joint-de- 
cree for  arrearf  of  rent,  sues  M, 
who  had  obtained   D's  share  of 

the  jote,  for ,  he  being  in  use 

and  occupation  :  Held  that  M 
cannot  plead  that  he  was  not  a 
party  to  the  suit  in  which  the 
decree  was  obtained  ...       8 

(2)  Any  debtor  paying  more  than  his 
share  is  entitled  to  sue  his  co- 
debtors  for  ■  ,  whether  a  release 
has  been  granted  or  not  ...     49 

(3)  Parties  are  liable  for  — —  accord- 
ing to  their  respective  interests  in 
a  property,  and  not  simply  per 
capita  ...     78 

See  Jurisdiction  (6) 
Conveyance. 

See  Bona  fides. 

Copyright 

—  in  designs  cannot  be  enforced 
by  the  Courts  of  Law  in  British 
India ;  and  a  registered  proprietor 
of  a  design  cannot  sustain  an 
action  against  a  person  ap- 
plying such  a  design  in  British 
Burmah  ...     90 

Costs. 

(i)  When  an  Appellate  Court  decrees 
an  appeal,  and  gives  costs  of  its 
own  Court,  the  costs  of  the  first 
Court  should  be  included  in  the 
decree  ...  266 

(2)  A  decree  which  contains  a  distinct 

specification  of ,  whether  right-. 

ly  or  wrongly  calculated,  cannot 
be  amended  in  appeal  ...  294 

See  Joint  Ancestral  Property  (2) 
See  Manager  (4) 
See  Privy  Council. 
Court  Fees. 

When  a  plaintiff  chooses  under 
Section  281,  Acl  VIII.  of  1859,  to 
examine  the  defendant  to  show 
that  he  has  wilfully  concealed 
property,  &c,  he  must  pay  the 

for  the  oath  and  the  cost  of 

reducing  the  deposition  of  the 
witness  to  writing.  It  is  otherwise 
under  Section  8,  Act  XXIII.  of 

*       1861  ...     84 

Court  Fees  Act,  1870. 

When  letters  of  administration  are 
granted  in  respect  of  property 
subject  to  a  mortgage,  the  ad- 
valorem  duty  payable  is  the  entire 
value  of  the  property  less  the 
amount  of  the  incumbrance  ...  253 
V^Clause  3,  Section  17,  Schedule  II.  See 
Stamp  (4) 


Article    17,    Schedule   2.    See  Stamp 

(5)  (7)  A        • 

See  Stamp  (6)  ° 

Criminal  Court. 

See  Jurisdiction  (16) 

Criminal  Procedure  Code. 

A  proceeding  under  Chapter  XX., 
if  regular,  is  a  judicial  proceeding, 
mere  irregularity  or  incomplete- 
ness of  procedure  does  not  affect  m 
the  jurisdiction  of  a  Magistrate 
acting  under  this  law,  or  render 
him  liable  to  an  action  for  dama- 
ges ...  63 
Chapter  XX.     See  jurisdiction  (5) 

Cross-claim.  •     • 

A  liquidated  sum  due  on  a  bond  is 
capable,  according  to  law,  even 
withoutan  agreement  to  that  effect, 
of  being  set-off  against  sums  due 
for  rent  . . .  224 

Cross-decrees. 

In for    possession    and     mesne- 

profits  where  the  earlier  compre- 
hends only  a  part  of  the    land 
embraced  in  the  latter,  each  party 
may  take  execution  and  wassilaw 
separately  ...  256 

Cultivator. 


4 


•  • 


Custom. 


See  Mesne  Profits  (1) 

See  Hindoo  Law  (7) 
D. 


Damages. 

(1)  A  suit  for— —does  not  lie  against 

a  Deputy  Magistrate  acting  judi- 
cially and  within  his  jurisdiction... 

(2)  A  decree-holder  should  be  re-im- 

bursed for  the  time     he     is 

kept  out  of  possession  by  the 
wrongful  act  of  another,  whether 
his  claim  for  subsequent  »  be 
made  in  the  execution  of  the  first 
decree  or  in  a  regular  suit 

See  Abuse. 

See  Jurisdiction  (17) 

See  Right  0/ Suit  (1) 

See  Stamp  (4) 

Date  of  Suit. 

The is  that  on   which  the  plaint 

is  originally  filed,  and  not  that 
on  which  it  was  filed  in  another 
Court  either  as  an  ^mended 
plaint  or  as  a  plaint  returned 
to  be  filed  in  that  Court 

Daughter.  • 

See  Inheritance.  «  • 

Declaratory  Decree. 

See  Decree  (6) 

See  Right  o£Suit  (2) 


63 
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vii 


Djscrbe. 
(i)  Am 


should  state  whether  mesne- 


profits  are  awarded,   and  should 
distinctly  state  any  points  it  re- 
serves lor  subsequent  inquiry'  in 
m  execution  ...     25 

(2)  In  making  alterations  which  cause 
inconvenience  to  the  decree- 
holder,  the  judgment-debtor  con- 
travenes the  decretal  order         ...     38 

43)  If  a  judgment-debtor's  plan  cannot 
be  proceeded  with  without  incon- 
venience   to    plaintiff,    he    must 

adhere  to  the and  carry  out  its 

terms  at  the  risk  of  the  decree- 
holder         •  ...     38 

(4)  A for  cancelment  of  a  lease 

is  virtually  one  for  possession  in 
supersession  of  the  lease,  and  may 
be  so  executed  by  a  Court  under 
Act  X.  of  1859  by  which  it  has 
been  passed  ...*I03 

(5)  It  is  within  the  province  of  a  Dis- 

trict Judge  to  know,  and  he  should 

.        declare  whether  a of  a  Court 

in  his  jurisdiction,  was  obtained  in 
a  proper  Court  ...*248 

05)  Semble. — A  decree  which  is  not  for 
possession  cannot,  under  Sec- 
tion 223,  Civil  Procedure  Code,  be 
executed  by  an  order  for  delivery 
of  possession  of  property  in  the 
possession  of  a  third  party  who  has 
acquired  a  title  subsequently  to 
the  institution  of  the  suit  ...  307 

{7)  A which  is  incapable  of  being 

enforced  cannot  be  set  of!  against 
a  decree  which  is  alive  ...*3o8 

See  Construction  (1) 

See  Costs  (2) 

See  Execution  (9) 

See  Mesne  Profits  (4) 

See  Transfer, 

See  Waiver, 

Decretal  Monet. 

See  Interest  (3) 

Deed  of  Gift. 

See  Construction  (5) 

Defendant. 

A  party  forcing  himself  into  a  suit 

as is  as  much  a as  if 

9  he  had  been  originally  named  by 

the  plaintiff,  and  the  judgment  on 
issues  raised  by  him. will  bind  the 
parties,  whatever  be  the  judgment 
on  the  original  question  ...     63 

See  Evidence  (3) 


is 


Dfmvvd. 

See  Cause  of  Action  (2) 
See  Limitation  (7)  (8) 
Demolition  (of  wall). 

See  Co-sharer  (3) 
Design. 

Property   in    a    registered 13    * 

right  totally  distinct  in  its  nature 
from  that  of  property  in  a  trade- 
mark 

•  •  f 

See  Cop y -right . 
Devolution. 

See  Lessee, 
Diluvion. 

See  Rent  (3) 
Dispossession. 

See  Ferries  (2) 
Divorce. 

See  Mahomed  an  Law  (7) 
Document. 

See  Evidence  (1) 
Dwelling  Plack. 

YVhere  a  man  goes  to  another 
jurisdiction  than  that  in  which  his 
family  resides,  but  has  an  animus 
revertendi,   the   family  dwelling- 


90 


house  is  his 


240 
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>I58 


Delivery.  » 

Moveable  property  decreed  to  be 

delivered    must    be  delivered  if 

capable  of ;  otherwise  assessed 

damages  should  be  paid  ...  249 


Easement. 

See  Right  of  Way, 
Ejkctment. 

Where  a  zemindar  sues  to  obtain 
khas  possession  of  land  within  his 
estate,  if  defendant  is  a  middle- 
man, plaintiff's  right  follows  as  a 
matter  of  course;  but  if  a  ryot, 
plaintiff  must  show  that  she  is 
liable  to  — —  i 

See  Building. 
See  Joint  Proprietor.       • 
Election. 

See  Execution  (11) 

Enhancement. 

In  fixing  the  prevailing  rate  of  rent 
of  a  talook,  the  proper  plan  is, 
not  to  strike  an  average  between 
the  statements  of  opposite  wit- 
nesses, but  to  ascertain  which 
evidence  is  reliable 
See  Jurisdiction  (io)  (12) 
See  Under-tenant, 

Estoppel. 

(1)  Where    the   party   asking   for*  re- 
dress has  countenanced  the  acts 
of  wliich  he  complains,  the  Court  ^ 
is  bound  to  refuse  .#  123 


177 
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Estoppel — (Continued). 

(a)  In  a  suit  for  arrears  of  rent  on  a 
kubooleat  Which  defendant  con- 
tends is  benamee,  the  question 
should  not  be  entangled  by  the 


I 


technical  doctrine  of 


which 
this 


should   not   be    applied    in 
country  as  in  cases  under  English 
law 

(3)  Decisions  against  one  heir  are  not 
final  or  binding  against  other  heirs. 
Nor  are  decisions  against  one  per- 
son in  any  way  conclusive  or  bind- 
ing against  other  persons  who  do 
not  derive  their  title  from  him  and 
come  into  Court  upon  an  inde- 
pendent title  or  rights 

Evidence. 

(1)  Where  in  a  suit  for  durputnee  rent 

defendant  fails  to  produce  a  byna- 
mah  produced  on  a  former  occasion , 
or  to  show  that  he  could  not  do  so, 
judgment  might  have  been  passed 
against  him  under  Section  170,  Act 
VIII.  of  1859.  When  he  cannot 
rebut  the  certified  copy  produced 

by  plaintiff,  this  copy  is  good- 

in  support  of  plaintiff's  case 

(2)  When  parties  have  had  an  oppor- 

tunity to  put  in  such as  they 

consider  sufficient  on  the  material 
issues  of  a  case,  it  ought  to  be 
held  sufficient  under  Section  31 


ble 


Civil  Procedure  Code,  to  enable 
the  Appellate  Court  to  pronounce 
a  satisfactory  judgment 

(3)  Unless  a  defendant  has  subjected 
himself  to  cross-examination,  his 
voluntary  statement  cannot  be  used 
as  —  in  his  own  case 

See  Execution  (5) 

See  Judgment  inter  partes. 

See  Measurement  Papers. 

See  Nazir. 

See  Parties. 

See  Procedure  (1) 

See  Review. 

Examination  or  Plradkrs. 
See  Issue  (3) 

Executant. 

See  Registration  (2) 

Execution. 

(1)  Where  a  Court  mistakenly  allows 

^  any  of  the  holders  of  a  joint-decree 

to  execute  a  portion  ot  the  decree, 

such cannot  be  excluded  from 

the  calculation  when  the  question 
of  limitation  h  raised 


187 


298 


196 


Execution — (Continued). 

(2)  The  judgment  of  the  Prfty  Coun- 
cil reported  in  14  Weekly  Report- 
er does  not  militate  agatost  the 
Full  Bench  Ruling  that,  tfnder  % 
Section  n,  Acl  XXIII.  of  1861, 
the  Codrt  executing  a  decree  is 
not  to  determine  whether  mesne- 
profks.are  to  be  awarded  or  not, 
but  only  the  amount  ...     30 

(3)  The    decree-holder    being    h?ri&etf  * 

the  purchaser  at  a  sale  in' 

may,  instead  of  paying  fn"  cash, 
give  receipts  for  the  amomVt  due 
under  the  decree^  supposing  their 
value  sufficient  to  cover  the  price 
at  which  the  property  is  sold      . .  .*  4$ 

(4)  Even  where  a  manager  has  been 
appointed  to  realize  the  profits 
of  a  property  to  satisfy  certain  de- 
crees, a  Judge  may,  oit  the  appli- 
cation ot  a  decree-holder,  Hriquire 
into  the  state  of  f  he  property,  and 
cause  the  aecree  to  be  executed 
in  the  usual  way,  if  the  proceeds 
are  insufficient  to  satisfy  a)l  the* 
decrees  within  a  reasonable  time       46 

(5)  Where  in  the of  a  decree  for 

possession  of  land  the  b'otftfdaYifcs* 
given  in  the  (/faint  are  fouftd  to  be 
rio  longer  in  existence,  the  evir 
dence  of  witnesses  as  to'  their 
forrrfer  position  fnay  be  taken  171 

(6)  In  the of  a  decree  of  &  Small 

Cause  Court,  in  a  place  which 
has  since  been  excluded  from  its 
jurisdiction,  the,  c6urse  to  be  pur- 

2i,  sued  is   that  prescribed  by  Sec- 

tions 285  &  286,  Act  VIU.  of  1859  227 

(7)  Where  a  suit  is  pending  in  appeal, 
the  original  decree  for  costs  need 
not   be   executed    until   the   pro- 

257  ceedings  are  set  at   rest   by   the 

Appellate  Court  ;and  if  application 
is  made  for  review  of  the  order 
made  in  appeal,  an  attempt  to 
support  the  original  order  keeps 
it  alive  266 

(8)  Proceedings  in. taken  out  bo*S 

fide  a!nd  with  permission   of  the 

Court,  even  though  irregujar  (e. g.t 
partial  execution  of  a  joint  de- 
cree), are  sufficient  to  keep  the 
decree  in  force  2^7 

(0)  In a  judgment-debtor  can- 
not be  ordered  to  pay  beyond 
what  is  stated  in  the  decree,  al- 
though he  may  have  agreed  with 
the  decree-holder  to  do  so  ...  275 

(10)  Before  deciding  that  proceedings 
taken  by  a  decree-ljplder  apparent- 
ly \Vith  the  view  to  enforce  the 
decree*  arte  not  6ondfidet  a  Judge* 
ought  to  give  him  an  opportunity 
29^^  of  proving  bdhii^/tdes  %    ...296 

b 
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ution— (Continued). 
(i  1}  Where  a  decree  passed  on  a  bond 
declared  the  fiolder's  debt  leviabfe 
from  certain  landed  property  on 
which  the  "bond  gave  him  a  mort- 
gage-lien as  well  as  from  any 
other  property  found  in  posses- 
sion of  the  debtor,  but  the  for- 
mer elected  to  satisfy  his  mort- 
gage lien,  and  procured  the  sale  of 
ttiejproperty  subject  to  that  lien  : 

•  Held  that  he  was  bound  to  recoup 
himself  from  the  mortgaged  pro- 
perty, and  that  he  could  not  get  ^ny 
of  the  surplus  proceeds  unless 
the  mortgaged  land  did  not  pro- 
duce enough  to  satisfy  his  claim  306 

•  (12)  A  set-off  cannot   be  allowed  for 

costs  not  actually  awarded,  as 
where  a  decree  of  the  High  Court 
giving  costs  omits  to  award  the 
costs  of  the  first  Court  ...  308 

See  Act  VIII.  of  18 $g  (4) 

See  Application  (1) 

See  Cross-decrees- 

See  Decree  (2)  (3)  (4) 

•  "W  Joint-decree. 
See  Limitation  (13  ) 
Sec  Money-decree  (2) 
See  Proceedings. 
See  Purchaser  ,<2) 
See  Sale  (2) 

See  Waiver. 

F. 
Ferries. 

(1)  Proprietary  rights  in  a  private  fer- 
ry do  not  admit  of  another  ferry 
being  run  within  such  a  distance 
as  to  be  practically  on  the  same 
line  ...  ...  ...  281 

(2)  Preventing  persons  from  crossing 
in  a  person's  ferry  and  driving  his 
men  away  amount  to  dispossession  281 

Foreclosure. 

A   stipulation  as  to  re-payment  at  a 
specified  time  entitles  the   mort- 
gagee to  foreclose  in  the  event  of 
repayment  not  being  made        ...  251 
Forfeiture. 

A  tenant  alienating  his  tenure  does 

not  thereby  subject  it  to ...   1 1 1 

See  Breach  of  Contract. 
Fraud. 

%  Where  two  of  the  sharers'  agents, 
though  in  attendance  to  pay  the 
rent  due  on  a  putnee  talook  about 
to  be  sold  under  Regulation  VII I., 
1819,  happened  to  be  out  of  the 
way  at  the  time  the  lot  was  called 
up,  and  the  third  purchased  the 
t  putnee  :  Held  that  his  act  was  Qiie 
of  bad  faith,  and  that  the  share- 
holders he  represented  could  not 

•  benefit  by  the ...  ...     So 

See  Purchaser  (4) 


Funeral  Ceremonies. 
See  Right  (2) 


Gift. 

Gomashta. 
A- 


G. 

See  Mahomedan  Law  (2) 


—  holding  a  written  authority  from 
his  employer  and  suing  for  rent 
in  his  name  is  a  recognized  agent 
within  the  meaning  of  Section  13, 
Aft  VIII.  (B.C.),  1869  *254 

Guardian. 

(1)  In  a  suit  where  a  minor  defendant 

need    not    take    an   active  part, 

no is  justified  in  taking  any 

step  prejudicial  to  his  ward.  If 
he  can  do  nothing  positively  for 
the  minor's  benefit,  he  ought  to 
leave  the  matter  to  the  Court     ...  142 

(2)  An  act  by  a arising  naturally 


out  of  the  management  of  a  minor's 
estate  and  concurred  in  by  other 
co-sharers,  the  liability  attaches 
to  the  estate 

H. 
Ha  urs. 

See  Regu  la  t  io  n  XX  VII. ,  ifof. 
Heirs. 

See  Estoppel  (3) 
Hindoo  Law. 

(1)  The  father  in  an  undivided  family 

under  the  Mitakshara  has  no  in- 
terest in  the  ancestral  property 
which  can  form  the  subject  of  a 
sale  beyond  the  proceeds 

(2)  The for  Bengal  Proper,  1.  e., 

the  Dyabhaga,  is  applicable  to 
Assam 

(3)  According  to  as   current   in 


252 


31 


42 


"5 


Bengal,  the  husband  is  entitled  to 
succeed  to  the  property  a  woman 
receives  from  her  father  either 
before  or  after  marriage  in  pre- 
ference to  her  brother  or  mother  ...  105 

(4)  If  a  Hindoo  wife  dies  childless,  all 

property  given  to  her  by  her 
father  at  the  marriage  goes  to  the 
husband 

(5)  There  is  no  one  rule  of regulat- 

ing the  descent  of  all  Hindoo 
Rajahs  and  their  estates,  but  in 
every  case  of  departure  from  the 
ordinary  law  of  succession,  Koola- 
char  must  be  proved  *...   142 

(6)  The   performance  of  the  putrestee 

jag  is  essential  to  the  validity  of 
an  adoption  in  the  Duttaka  form, 
at  feasts  among  the  three  superior 
castes  t        .170 

{7)  A  custom  to  have  the  force  of  law 
nfest  be  shown  to  have  existed 
from  time  immemorial  #.<**! 7  9 
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Hindoo  Law— (Continued). 

(8)  Quaere.— Whether,     according     to 

•,  a  woman  can  succeed  to  a 

priestly  office  282 

<oJ  Whether  Rasee  Bibaho  is  a  part  of 
the  marriage-ceremony  during 
which  gifts  to  the  bride  are  denomi- 
nated Yautuka,  depends  on  the 
custom  of  the  district  in  the  caste 
»  to  which  the  parties  belong         . .    304 

See  Adoption. 
See  Alienation, 


M 


99 


Hindoo  Widow. 

(1)  A is  entitled  to  succeed  to  her 

husband's  property,  and  to  have 
her  name  registered  as  proprietor  42 
Arrears  of  maintenance  clue  to 
a  —  at  her  death  do  not  neces- 
sarily revert  to  the  estate  from 
which  they  were  derived  ...     76 

I. 
Idol. 

The    owner    of  an may   appoint 

anybody  he  likes  to  perform 
his  poojah  ;  the  mere  fact  of  a 
party  and  his  ancestors  having 
done  so  for  a  long  period  creates 
no  right  in  his  favor 

Ijmalbk. 

(1)  A   co-parcener   in land   may 

use  every  part  thereof ;  and  if  by 
erecting  a  building  he  takes  posses- 
sion of  more  land  than  he  would 
be  entitled  to  on  a  partition,  the 
remedy  is  to  sue  for  a  partition  ... 

(2)  A  lessee  of lands  cannot,  with- 

out consent  of  the  co-sharers, 
substitute  indigo  for  ordinary 
crops  which  may  be  profitably 
attached  for  arrears  of  rent 

Immoveable  Property. 

See  Bank  of  Bengal. 
Incumbrance. 

See  Att  XL  of  i8$g  (1) 

See  Purchaser  (3) 
Indigo. 

See  Jjmalee  (2) 
Inheritance 

Semble. — A  daughter  becomes  entitled 
to  her  share  upon  the  death  of  her 
father,  and  not  after  her  mother's 
death 

Injunction. 

*     See  Interest  (2) 
Instalment.  ^ 

See  Mortgage  (2) 
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Interest.  j 

(1)  In  a  suit  relating  to  balajice  of  ac- 
counts,  probabilities  are  not  suffi-        j 

cient  to  support  a  decree  for in      •* 

the  absence  of  a  contract  for 148  | 

(2)  Where  a  defendant,  though  invited  • 
to  do  so  by  an  injunction  in  another 
suit,  refuses  to  deposit  in  Court 
the  money  admittedly  due  under 
the  bonds  now  sued  upon,  he  is 
liable  to  pay  interest  from  the  date 
of  that  injunction       ...  ../207 

(3)  Whether on  decretal  money 

is  payable  to  date  of  deposit  or  to 
that  of  decree-holder's  application, 
will  depend  on  whether  the  latter 
had  notice  of  the  deposit  ..-•W 

See  Privy  Council  (1) 
See  Registered  Bonds. 
See  Usufructuary  Mortgage. 

Intervention. 

(0  Where  in  a  suit  for  possession  and 
registration  of  names  as  proprietors 
certain  parties  intervene  and  ask 
to  be  made  parties  under  Section 
73,  Code  of  Civil  Procedure,  on  the 
ground  of  having  purchased  a  por- 
tion of  the  shares  of  the  land  claim-* 
ed  by  plaintiff's  vendors,  the  Court 
exercises  a  wise  discretion  in  al-         ■ 
lowing     the     intervenors    to    be 
parties      ...  ...  ...    *9 

(2)  It  is  not  necessary  to  admit  an  in- 
ter venor  in  a  rent-suit  under  Act 
VIII.  (B.  C.)  of  1869,  if  his  inter- 
est cannot  be  injured  by  a  decree       • 
therein      ...  ...  ...  I32 

See  Procedure  (4) 
Irregularity. 


Issue. 


See  Criminal  Procedure  Code. 
See  Execution  (8) 


85 


276 


(1)  A  decision  on  a  collateral & 

to  the  rights  of  the  parties  prior  to 
a  decree  in  a  suit  for  enhancement 
of  rent  is  no  bar  to  another  suit 
on  the  point  so  decided    ... 

(2)  An on  a  fact  is  open  to  deter- 
mination as  between  plaintiff  and 
defendant,  although  a  finding  on 
that  fact  has  been  arrived  at  f 
between  those  parties  in  a  former 
suit  in  which  they  were  both  de- 
fendants  ...  ...  ...  l# 

(3)  Where  a  plaint  discloses  no  cause 
of  action,  the  Court  may  examine 
the  pleaders  on  both  sides,  aw 
elicit  and  fix  the  real ,  deter- 
mining the  case  oti  the  trial  of 
such ...  ..   ^8 

See  Possession  (2) 
See  Procedure  (1) 

a* 
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IST1FANAMAH. 

•surrendering  pledged  property 
on  receipt  of  the  amount  of  the 
bond-debt  must  be  registered 
under  Clauses  2  &  3,  Section  17, 

#  Acl  XX.  of  1868,  to  be  admissible 
in  evidence.  "  Acknowledgments" 
in  Clause  7  of  Section  18  refer  to 
transactions  of  a  different  kind  ...     56 

j- 

Joint  Ancestral  Property. 

(1)  In  a  suit  by  a  brother's  widow  to    - 

recover  his  share  of ,  where 

defendants  pleaded  separation, 
self-acquisiti«n,  &c. :  Held  that, 

•  •       in    the  absence  of   some   record 

made  of  the  terms  of  the  separa- 
tion at  the  time,  the  plea  of 
separation  was  most  improbable, 
and  that,  considering  there  was  a 
nucleus  of  — ,  and  no  evidence 
of  self-acquisition,  the  only  infer- 
ence was  that  of  acquisition  from 
ancestral  funds  ...  291 

(2)  In  the  foregoing  case,  although  the 

widow  did  not  obtain  a  decree  for 
her  full  claim,  yet  she  was  held 
*  •  entitled  to  the  whole  of  her  costs 
in  a  suit  into  which  she  had  been 
forced  by  defendants  ...    ib. 

Joint-debt. 

A  person  paying  to  one  member  of 
a  partnership  a  debt  jointly  due  to 
all  must  show  that  he  is  acting 
bond  Jide  on  the  understanding 
that  it  is  for  the  benefit  of  the 
partnership  ...  223 

Joint-decree. 

The  Court  has  discretion  to  refuse 
or  grant  the  application  of  some 
of  the  decree-holders  in  a  — —  for 
execution,  but  all  recoveries  so 
made  must  be  for  the  benefit  of  all 
the  decree- holders  ...     29 

See  Execution  (1,1 

Joint  Hindoo  Family. 

(1)  Where  joint    property    is    divided 

among  the  members  of  a  — —  in 
pursuance  of  a  compromise,  each 
takes  the  property,  not  as  ancestral, 
but  as  his  own  absolute  property     221 

(2)  The  fact  of  a  settlement  being  made 
*  with  one  member  does  not  negative 

the  rights  of  other  members  to 
participation ;  nor  is  it  necessary 
for  the  latter,  if  living  in  commen- 
sality  with  the  former,  to  prove 
actual  contribution  of  money  to- 
*  awards  the  acquisition  of  the  pro-  • 
petty  •  ...  265 

*  See  Hindoo  Law  {u 

•  See  Onus  Probandi  (1) 

See  Sale  (2) 


Joint  Proprietor. 

One  of  a  number  of 


-5  cannot 


sue  to  eviet  a  tenant  of  land  which 
belongs  to  them  all  ...   138 

See  Co-sharer  (2)  (3) 

Joint  Sharers. 

One  of  several  shareholders  who 
obtained  a  decree  for  a  kubooleut 
from  several  defendants  cannot 
sue  for  his  individual  and  separate 
share  of  the  rents,  without  making 
all  the  shareholders  parties  ...  281 
See  Co-sharer, 

Judgment-debtor. 

The  fact  of  a  decree-holder  giving  a 

release  to  one  or  more  of  the s 

jointly  and  severally  liable  cannot 
prevent  his  proceeding  against  the 
others  for  the  balance  due  ...     49 

Judgment  inter  partes. 

A may  be  received  in  favor  of  a 

stranger  as  against  a  party  thereto, 
not  as  concluding  such  party,  but 
as  evidence  for  which  it  is  worth ...   112 

Jungle  Land. 

In  a  suit  for  possession  of where 

there  is  no  proof  of  acts  of  owner- 
ship on  either  side,  possession  is 
presumed  to  have  continued  with 
the  person  to  whom  it  rightfully 
belongs  ...     I02 

Jurisdiction. 

(1)  In   respect   of  the  adjudication  of 

the  conflicting  claims  of  attaching 
creditors  ...       u 

(2)  Of  a  Collector  under  Act  VI.  (B.  C.) 

of  1862,  on  an  application  to  mea- 
sure a  particular  estate  ...  +50 

(3)  Of  a  Civil  Court,  where  a  Collector 

records  that  particular  tenants 
claim  toholdasmokurrureedars...  *50 

(4)  Where  moveable  property  is  pledged 

in  a  mortgage-bond  as  security  for 
a  loan,  and  the  amount  on  the 
mortgage  is  tendered  but  declined. 
Also,  where  there  has  been  no 
tender,  and  the  suit  is  for  possession 
after  ascertainment  of  defendant's 
lien  ...     58 

(5)  Of  a  Deputy  Magistrate  in  respect 

of  the  cutting  of  a  bund,  or  other- 
wise interfering  with  it  ...     63 

(6)  Of  a  Subordinate  Judge  admitting 

a  review  and  calling  for  additional « 
evidence  as  to  respective  shares, 
in  a  suit  against  co-sharers  for 
contribution,  in  which  his  prede- 
cessor had  decreed  a  contribution 
per  capita  in  equal  shares  ^..     78 

(7)  Of  a  Judge  to  re-open  a  question 

where^a  plea  of  res  judicata  is  set 
aside,  and  a  suit  admitted  by  his      s+ 
1  predecessor  •••    85 
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Jurisdiction — (Continued). 

if})  Where  a  putneedar  sue?  a  zemindar 
for  excess  rent  realized  under  a 
decree  obtained  whilst  the  civil  suit 
by  the  former  was  stiM  pending  for 
abatement  of  jumma,  the  decree  in 
this  suit  having  been  confirmed  in 
appeal  ...     173 

(oj  A  Judge  has  no  power  to  keep  a 
case  on  his  own  hie,  and  refer  the 
examination  of  some  witnesses  to 
the  Moonsiff  and  some  to  the 
Suborcinate  Judge,  and  then  de- 
cide it  himself  ...     176 

(10)  In   a  suit  against  a  talookdar  for 

arrears  of  rent  at  an  enhanced 
rate,  even  though  it  is  not  sought 
to  determine  the  rate  of  rent  at 
which  a  kubooleut  is  to  be  given ...  *i  77 

(11)  In  a  suit   for  declaration    of   right 

to  receive  marks  of  recognition 
and  honor  at  idol-festivals,  or  for 
damages  from  priests  for  withhold- 
ing the  same  ...     198 

(12)  In  a  suit  for  enhancement  on  the 

ground  of  increased  value  of  the 
land  owing  to  the  existence  of  a 
distillery  ...  *2i6 

(13)  In  a  suit  where  defendants,  having 

lent  plaintiffs  money  on  a  bond, 
and  having  obtained  from  them  an 
ijara  on  condition  of  realizing 
rents,  giving  credit  for  interest  on 
the  bond,  paying  plaintiff's  land- 
lord! and  paying  the  balance  to 
plaintiffs,  fail  in  their  engagements    228 

(14)  Of  Civil  Courts  under   Act   VIII. 

of  1859  as  compared  with  that  of 
Revenue   Courts    under   Act  X., 

,   **59  ...*235 

(15)  In    a    supplemental    suit  in  which 

plaintiff  seeks  to  follow  out  a  right 
.    previously  asserted  . . .  240 

(16)  Ol   a  Criminal  Court   in   a  simple 

question  of  possession  ...   240 

(17)  How    to    determine    the of    a 

Court  in  a  suit  for  damages        ...  248 

(18)  As  to  an  application  for  re-hearing 

under  Section  58,  Act  X.  of  1 859,  of 
a  suit  decreed  by  a  Deputy  Collect- 
or which  has  been  transferred  to  a 
Moonsiff's  Court  under  Act  III. 
(B.  C),  1870  ...  255 

(19)  Where  application   is  made  under 

Act  IX.  of  1 86 1,  and  an  estate  is 
taken  charge  of  by  the  Collector 
under  Section  12,  Act  XL.  of  1858  263 

(2p)  How   determined    in   a   suit    for  a 

legacy  ...  305 

(21)  A  Judge  has  no  power  to  interfere 

•      with  a  Moonsiff's  order  declining 

to  reverse  an  order  of  attachment 

of  a  former  Moonsiff,  \*hen  nothing 

else  is  before  the  J  udge  ...  311 
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Jurisdicti  on — (Con  tin  uedj . 

(22)  Tjhe  High  Court  should  not  inter- 
fere in  special  appeal  Vith  infer- 
ences of  fact  drawn  by  a  Lower 
Appellate  Court 

See  A3  I.  of  1847. 

See  A&  VI! I.  of  1859  (3) 

See  AH  X.  of  1859  <a) 

See  AH  VI.  of  187  r. 

See  Decree  (5) 

See  Execution  (2) 

See  Limitation  (3)  • 

See  Municipality. 

See  Procedure  (3) 

See  Small  Cause  Court. 

K. 

Khod  Khast.  * 

See  Act  VIII.  (B.C.)  of  i86$> 

Kubooleut. 

(!)  The  absence  of  a  pottah  in  writ- 
ing does  not  release  the  zemindar 
from  the  conditions  of  the  ap^" 
ment  with  the  tenant  a?  establish- 
ed by  the  written •  ••• 

(2)  No  suit  for  a  can   lie  when 

plaintiff  has  never  received  rdrt 
from  defendant,  and  there  has  been 
110  contract  between  them  to  pay 
and  receive  rent 

See  Benamee.  , 

See  Joint  Sharers. 

L. 

Lakherajdar.  . 

A in   Assam  may  manage  his 

lands  in  any  way  consistently  with 
existing  Regulations,  an  i  as  holder    m 
of  a  resumed  grant  may  qcc*  a 
tenant  who  has  no  right  of  .flpc11"^ 
pancy  or  lease 
Landlord. 

See  Cause  of  Action  (1) 

Ll3  \SK 

The  15  days'  grace  allowed  to  a 
lessee  prior  to  ejectment  cannoi 
be  negatived  by  any  condition  m 

the -   ' 

See  Breach  of  Contract. 
See  Decree  (4) 
Lkave  to  bring  a  new  suit. 

See  Res  Judicata  (3) 
Legacy  (Suit  for). 

See  Jurisdiction  (20) 

Legitimacy. 

See  Mahomedan  Law  (7) 

Any    leasehold    estate,    when    "ol 

limited   to   the  life  of  the  -^"' 

passes  to  his  heirs  in  the  same  way 

4  as  other  property,  and  the4  j*  . 

talcing  the  estate  take  it  with  *■   ^ 
rights  and  responsibilities 
Sec  If  ma  lee  (2) 

f 
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Letters  of  Administration. 

See  €ourt  Fees  Act  of  1870. 
See  Stamp  (6) 
'Letters'  Patent  of  1865. 

Under  Clause  39,  there  is  no  right 
of  appeal  to  the  Privy  Council 
from  the  High  Court's  original 
jurisdiction,  if  an  appeal  will  lie 
to  the  High  Court  itself  under 
Clause  15 ;  but  there  is  a  right 
•  of  appeal  from  the  High  Court's 
appellate  jurisdiction  whether  an 
appeal  lies  to  the  High  Court 
under  Clause  15  or  not  ...   191 

Liability. 

See  Pdmages  (1) 

See  judgment-debtor. 
Lien. 

(1)  A  mortgagee  suing  to  enforce  his 
on  property  which  has  inter- 
mediately passed  by  sale  into 
other  hands  must  first  bring  his 
action,  not  against  the  mortgagor 
alone,  but  also  against  the  parties 

in  possession  ...     g|8 

(2)  When     mortgage-lands    are    sold 

for  arrears  of  revenue  not  ac- 
crued through  default  of  the  mort- 
gagee, mortgagee  has  a  right  of 
action  to  recover  any  proceeds 
•  of  sale  in  excess  of  arrears  ...  222 

See  Co-sharers  (1) 

See  Mortgage  (2) 

Limitation. 

(1)  As  applicable  to  a  regular  suit  by 
the  decree-holder,    where,1    on  a 

•  claim  under  Section  246,  Act  V II L 
of  '859,  the  Court  releases  attach- 
ment whhojt  inquiry  ...     22 

(2)  In  a  suit  by  a  Hindoo  widow  for 
declaration  of  right  and  title  to 
Dhurmutturland  which  defendant 
has  got  registered  in  his  own  name 

as  well  as  in  hers  ...     42 

(3)  As  applied  under  Section  14,  Act 

XI V.  of  1859,  to  a  suit  for  a  frac- 
tional share  of  arrears  of  rent 
prosecuted  bond  fide  in  a  Revehute 
Court  which  from  defect  of  juris- 
'  diction  was  not  able  to  trjr  it       ...  *6i 

(4)  Where is  pleaded  in  a  suit  for 

arrears  of  rent,  deduction  must  be 
allowed  to  the  landlord  for  the 
*  time  he  was  suing  to  eject  defend- 

ants as  trespassers  -79 

(5)  As  applied  to  a  suit  under  Section 

30,  Aa  VIII.  (B.C.),  1869,  against 
a  gomashta  to  obtain  accounts, 
after  the  agency  has  determined    149 

(6)  In  a  suit  for  money  under  the  pro-* 
\isoin  Sectfch'30,  Acl  VI II.  (B.C.) 

•  of  \%6q,  where  an  agent  has  given 
•      \H  a  fraudulent  account;  ednceal- 
infc  the  fact  of  the  receipt  of  cer- 
tain moneys      •  ...  14$ 


Limitation — (Continued). 

(7)  Where  by  the  terms  of  a  con- 
tract, either  expressed  or  implied, 
a  demand  of  performance  is  made 
to  comptete  the  cause  of  action  ...   164 

(8J  Where  money  is  lent  liridet  an 
agreement  that  it  shall  be  re-pay- 
able on  demand  (foot-note)       ...   164 

(9)  As  applied  to  an  order,  confirmed  . 

in  appeal,  for  restoration  of  excess 
land  taken  possession  of  By  a 
judgment-creditor  in  execution  ...   182 

(10)  In  a  case  of  prescription  prior  to 

1st  July  1871  ...   198 

(11)  As  applied  by  the  "Limitation 
Aa,  1871"  ...  198 

(12)  In  a  suit  to  void  a  Butwarra  divi- 
sion by  a  Collector  ...  271 

(13)  What  a  Court  should  do  when  it 
holds  that  a  plea  of i$  worth- 
less or  of  no  force  ...  280 

(14)  Appeals  against  the  orders  of  a 
Court  charged  with  the  execution 
of  a  decree,  having  the  effect  fctf 
stopping  proceedings,  come  within 
the  terms  of  Section  20,  Acl  XIV. 

of  1859  ...  299 

See  Compensation. 
See  Execution  (1)  (7)  (8) 
See  Jungle-land. 
See  Mortgage  (l) 

M. 

M  AH  O  ME  DAN  Law. 

(1)  To  establish  right  of  pre-emption, 
the  affirmation  before  witnesses 
must  be  made  before  the  person 
in  possession  of  the  lands  ...       3 

.  (2)  Under  the  law  of  the  Sherra,  gifts 
are  not  valid,  until  possession  is 
given  by  the  donor  and  taken  by 
the  donee  ...     88 

r 

(3)  In  the  case  of  wuqf  land,  the 
mere  stoppage  of  religious'  services 
does  not  start  limitation  ...    116 

(4)  A  Heba-bel-ewaz,  if  supported ,by 

sufficient  consideration,  is  binding 

under  the upon  the  heirs  of 

the  party  executing  such  deed    ...  t^5 

(5)  Offices  like  that  of  Sujjada-ttusheen 

should  descend  in  the  niale  line ; 
persons  descended  from   females* 
being  regarded  as  strangers'      ...    193 

(6)  When   an  office   like  that  of  S«}- 

jada-nusheen  has  been  once,  divert- 
ed for  sufficient  cause  from  a 
particular  line  of  descent,  it  may 
be  brought  back  into  the  line  of  a 
previous  holder  whet}  the  person  *■* 
,  claiming  under  him  is  a  descend- 

I  ant  in  the  female  line  '    ...     193 
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Mahomedan  Law — (Continued). 

{7)  Where  the  husband  gives  the 
wife  an  option  as  to  declaring  her- 
self repudiated,  the  repudiation  is 
binding  on  him,  and  a  conditional 
discretion  to  repudiate  may  be 
absolute  as  regards  time. 

Such  option  is  not  lost  by  non-user, 
unless  its  immediate  exercise  is 
rendered  obligatory  by  the  con- 
tract 
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(8)   Notwithstanding 


a  Court  of 


Justice  cannot  pronounce  a  child 
to  be  the  legitimate  offspring  of 
a  particular  individual  where  this 
would  be  contrary  to  the  course  of 
nature 

See  Pre-emption. 

See  Wuqf. 

Maintenance. 


ib. 


See  Hindoo  Widow  (2) 


Manager. 


(1)  When  the  trusts  of and  guar- 
dian are  vested  in  different  persons, 
an  action  on  behalf  of  a  minor 
with  the  sanction  of  the  Court  of 
Wards  is  properly  brought  by 
the 


231 


(2)  Cannot  be  appointed  under  Section 

243,  Civil  Procedure  Code,  till  after 
attachment  ...     273 

(3)  How  the  Circular   Order  of    nth 

July  last  is  to  be  construed  in 
respect  of  the  time  for  which  a 
should  be  appointed  ...  ib. 

(4)  The  — —  of  an  estate  under  a  safee- 

namah    on   behalf    of   B  cannot, 
without  special  authority  from  B, 
represent  him  in  any  suit  or  charge  • 
him  with  the  costs  of  the  defence 
of  an  action  brought  against  him  ...  310 

Marriage. 

See  Hindoo  Law. 

See  Native  Christians  (l  ■ 
Measurement. 

See  Procedure  (2) 

Measurement  Papers 

—  are  not  inadmissible  as  evidence, 

if    the    decisions    of    the   Lower 

*  Courts  setting  them  aside   have 

been  reversed  by  the  High  Court       4 

Mesne  Profits. 

(1)  Where  a  party  recovers  possession 

#      of  land    of   which   he   had    been 

wrongfully  dispossessed  and  is  him- 

•  self  the  cultivator,  he  igay  recover 

the  profits  which   he  would  have 

made  by   cultivation,  had  he  not      v 

"been  dispossessed  ♦..    21  \ 


Mesne  Profits — (Continued). 

(2)  The  true  owner  has  a  right  ft  all 

the  — of  the  land  during  the 
time  he  is.  illegally  kept  out  of 
possession,  and  the  trespasser  is 
responsible  for  all  that  he  has 
realized,  and  must  receive  credit 
for  everything  for  which  he  is 
entitled  to  credit  ■  i/1 

(3)  The    mode   of   calculating — -in 

cases  of  decrees  for  and  against^ 
each  of  the  parties  is  by  rateable* 
division  and  set-off  •••  2(M 

(4)  A  larger  sum  than  is  claimed  may    • 

be  decreed  as  wassiiat,  where  the 
plaint  mentioned  only  an  approxi- 
mate value  of  the  produce,  an(f    t 
careful   local   investigations  war- 
rant the  sum  decreed  —  3^ 

See  Cross-decrees. 
See  Decree  ( 1 ) 
See  Execution  (2) 

Middleman. 

See  Ejectment. 
Minor. 

<0  Where  Regulation  X.,  1793.  &** 
not  apply,  the  Court  may  allow  a 
friend  or  relative  to  institute  a  siyt 
for  a ;  and  where  the  guar- 
dian omits  to  protect  the  minor, 
the  Court  may  allow  another 
person  to  sue  for  his  benefit       •••  *3 

(2)  A is  as  much  bound  by  a  judg- 

ment in  his  own  action  as  if  ot 
full  age,  and  an  application  for 
review  on  his  behalf  is  subject  to 
the  conditions  of  Sections  37° 
and  377,  Code  of  Civil  Procedure 

(3)  A  Court  should  not  make  a  decre* 

by  consent  against  a -without 

ascertaining  that  it  is  for  the  be- 
nefit of  the 

See  Act  XL.  0/1858* 
See  Guardian  (1)  (2) 
See  Manager  (1) 

Money-decree.  . 

(1)  A cannot  be  executed  agarn» 

a  judgment-debtor's  property  after 
it  h*»s  passed  by  purchase  into  trie 
possession  of  a  third  party,  without 
the  latter  being  made  a  party  to 
the  suit 

(2)  All  that  can  be  sold  under  a^" 

is  the  judgment-debtor's  ngnt, 
title,  and  interest 

Mooktear. 

See  Manager  (4) 

Mortgage.  « 

(1)  The  sale  of  mortgaged  pr°r*V 
by  the  heirs  of  a  mortgagee,  altc 
upwards  of  sixty  years,  docs  no 
give  a  fresh  cause  of  action  to  t 
representatives  of  the  mortgag°r 

b 


ib. 


W 


H9 


ib. 


* 
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M  OR TG  AG E — (Co n  tin  it  ed) . 

(2)   Where*  money  is  lent  on  immove- 

able  property  incapable  of  divi- 

'  *  sion,  the  mortgagee  does  not,  by 

selling  the  entire  property,  when 

•  one  ofthe  instalments  becomes  due, 
lose  his  Hen  over  the  surplus  pro- 
ceeds ...  ...  ...  246 

See  Execution  (11) 
.  See  Jurisdiction  (4) 
.  See  Lien  (l)  (2) 

See  Registra  tion  (3) 

Municipality. 

The  High  Court  cannot  interfere  in  a 
matter  which* is  purely  within  the 

#  i     discretion  of  a even  though, 

in  the  exercise  of  that  discretion, 
higher  rates  have  been  charged 
than  could  have  been  obtained  by 
other  persons .. .  ...  ..'.  285 

N. 

Native  Christians. 


Onus  Probandi. 

(1)  In  a  suit  for  property  acquired  from 

the  proceeds  of  an  alleged  joint 
trade,  the  joint  character  of 
which  is  neither  admitted  nor 
proved  ...  ...  ...  162 

(2)  In  a  suit  for  possession  when  on 

the  ground  that  the  lands  claimed 
were  allotted  to  plaintiff's  share 
by  a  butwarra  under  Reg.  XIX. 

011814...  ...  200 

See  Act  XI W  of  iSjy. 

Option. 

An as    to   divorce,   given    to   a 

wife  under  the  Mahomedan  Law, 
is  not  lost  by  non-user  unless  its 
immediate  exercise  has  been  made 


obligatory 
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P. 


The    question   as   to    the   validity    of 

the    marriage    of does    not 

*  depend  on  the  presence  or  other- 
wise of  an  ordained  minister  of 
religion  ...  ...  ...  249 

Nazir. 

,  The  report  and  map  of  a  — —  who  is 
not  examined  in  a  case  are  no  evi- 
dence whatever  ...  ...       4 

Necessity. 

Where  ancestral  property  is  sold  on 

plea  of  — ,  the  purchaser  need 

m  only  satisfy   himself  of   the   fact 

of ,  not  of  its  causes  ...  221 

See  Alienation  (1) 
See  Reversioner  (2) 
See  Sale  (2) 
Notice. 

See  Revival  of  Suit. 
See  Tenant  (2) 
See  Under-tenant. 

Nuptial  Fire. 

See  Construction  (2) 

O. 
Obstruction. 

See  Cser. 

Omission.  j 

4i)  Where   a   Judge    omits    to   try   a         j 
point     urged     before    him,     the  ( 

pleader  should,  after  the  decision, 
point  out  the  - — ,  and,  if  neces-  ' 

sary,   an    application   for   review 
may  be  filed   ...  ...  ...  134 

(2)  £n by  Ixnver  Appellate  Court 

to  try  a  ooipt  from  mistake  is  a   * 
ground    for    review,    not  special 
appeal.     If  the  Court   refuses   to 
admit  a  review,  an  application  to 
the  High  Court  may  be  made    ...  150I  ' 


Partition. 

See  I  j  ma  Ice  (1) 

i  Partnership. 

A  member  of  a  subsisting  — 
cannot  sue  his  partner  for  the 
profits  accruing  to  a  particular 
time,  but  he  must  sue  in  the  ordi- 
nary way  for  an  account 

See  Joint-debt. 

Parties. 

Where  a  defendant,  though  called 
upon  by  plaintiff,  persistently  re- 
fuses to  give  evidence,  a  Court  is 
justified    in    decreeing   plaintiff's 

Cw3v*     ...  ...  ...  ... 

See  Joint  Sharers. 
Payment. 

A    ryot's  tender  of  to  be  valid 


11 
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must  be  made  at  the  proper  place 
and  to  a  person  authorized  to 
receive  it         ...  ...  ...     79 

Permanent  Settlement. 

See  Act  X.  of  1859  (3; 

Plaint. 

A may  be  received  and  ad- 
mitted by  a  Moonsiff  on  a  Sunday 
or  other  holiday  ...  230 

Pleader. 

(1)  A  judgment  deliberately  recording 

the  admission  of  a must  be 

taken  as  correct  unless  contradict-  ♦ 
cd  by  an  affidavit,  or  the  Judge's 
admission    that    the   record   was 
wrong  ...  ..  ...  107 

(2)  A  - — 's  consent  on  a  mistaken 
view  of  the  law  cannot  bind  his 
client  ...  ...  ...  246 

See  Omission  (1) 

Pleadings.  0  " 

See  Limitation  (13)*  • 


M 
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INDIX   (CIVIL   RULINGS). 


Possession. 

(t)  Where  a  plaintiff,  in  form  seeking 

for  confirmation  of ,  yet  states 

circumstances  which  are  in  them- 
selves a  dispossession,  the  suit 
should  be  treated  as  one  really 
for  recovery  of 

(2)  A  suit  for  confirmation  of and 

adjudication  of  specific  title,  when 
defendant  puts  forward  a  pedigree 
at  variance  with  pedigrees  put  for- 
ward by  plaintiff,  is  not  sufficiently 
disposed  of  by  trial  of  the  mere 

question  of for  12  or  20  years 

before  the  suit 

See  Auction-purchaser. 
See  Decree  (4) 
See  Jungle  Land. 
See  Jurisdiction  (16) 
See  Onus  Proband i  (2) 

Possessory  Suit. 

See  Cause  of  Action  (p 
Pott ah. 

See '■  Kuboo lent  (1) 

Pre-emption. 

A    co« parcener    has    a    higher    right 

of than    a     neighbour,     and 

he  may  enforce  hi3  ripht  when 
the  purchaser  happens  to  be  a 
neighbour  

See  Mahomedan  Law  (1) 

Prescription. 

The    right    asserted   in    a    claim    on 

should  be  clearly  defined.     A 

party  called  upon  to  elect  which 
branch  of  a  double  case  he  will 
proceed   with  should  do  so   dis- 
tinctly and  clearly 
See  Limitation  (10)  (11) 

Presumption. 

See  Onus  Proband i  (1) 
Priestly  Opi'Ice. 

See  Hindoo  Law  (8 ) 

Priority. 

See  Co* sharers  (1) 

Privy  Council. 

(O  Interest   cannot   be   allowed    upon 
costs    when    the    decree    of    the 
— —  is  silent  on  the  subject 
•     (2)  Where  only  one  defendant  appeals 

to  the and  obtains  his  costs, 

his  co-defendants    are    not   enti- 
tled to  their  costs 
See  Res  Judicata  (4) 

Proceedings 

Subsequent    to    execution    and    con- 
tinued after  the  decide  has  been 
kv  satisfied  are  illegal 

#      See  Execution  (7) 


27 


27 


*8j 


235 


107 


198 


302 


ib. 
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Procedure. 

(1)  In  a  suit  for  possession  of  £  piece 
of  land  where  defendant  pleads 
limitation,  and  his  witness  unex- 
pectedly discloses  that  his  posses- 
sion is  that  of  a  mortgagee 

(2)  Of  the  Collector,  when  the  pro- 
gress of  a  measurement  under 
Section  io,  Act  VI.  (B.  C.)  of  1862, 
is  interfered  with  by  a  third  party 
claiming  the  land 

(3)  1  n  a  suit  for  arrears  of  rent  undeV 
Act  X.  of  1859,  when  defendant 
alleges  that  the  property  is  the 
ijmalee  of  himself  and  plaintiff, 
the  Judge  wquld  not  be  wrong 
in  simply  going  into  the  ques- 
tion of  title,  and  basing  his  decree 
on  the  decision  whether  the  estate 
is  joint  or  separate        ... 

(4)  A  Court  must  limit  its  inquiry 
to  the  issues  necessary  for  the 
trial  of  plaintiff's  right  to  relief, 
even  when  an  intervention  is  made 
a  defendant  under  Section  73,  Act 
VIII.  of  1859,  unless  his  interven- 
tion raises  a  new  issue. . .  \ . .  * 

See  Admission  (1) 

See  Criminal  Procedure  Code. 

See  Defendant* 

See  Minor  (3) 

See  Remand  (1) 
Proprietary  Rights. 

See  Ferries  (l) 
Proprietor. 

Where  a  ■  of  land  has  no 
remedy  under  Sections  1 06  and  107, 
Act  X.  of  1859,  his  remedy  exists 
under  Section  77  before  the  decree 
is  made:  he  cannot  set  it  aside  in 
execution 

See  Act  17.  (fi.  C.J  of  1S62  (2) 
Purchaser. 

(7)  Where,  owing  to  default  to  pay 
the  purchase-money,  a  property  i** 
ordered  to  be  re- sold,  but  in  the 
meantime  it  is  sold  at  the  in- 
stance of  another  judgment-credi- 
tor at  a  lower  price:  Held  that 
there  was  no  re-sale  as  under  Sec- 
tions 253  and  254,  Act  VIII.  of 
1859,  and  the  first  purchaser  is 
not  liable  for  the  difference  be- 
tween his  bid  and  the  price  obtain- 
ed at  the  socond  sale   .  .  . »  14 

( 2)  The  — -  of  a  decree  u nder  Act  X . 
of  1859  mav  asK  the  holder  for  a 
power-of-attorney  to  proceed  with 

the  execution  ...  ...     53 

(3)  A  co-proprietor  purchasing  an 
1  estate  sola  for  arrears  of  Govern- 
ment revenue  purchases  subject 
to  all  incumbrances,  whether 
benamee  through  a  third  party,  or 
from  the  third  party  who  has  pur- 
chased for  feSm self  c        ...  134 


•  * 


INDEX    (CIVIL    RULINGS). 


XVII 


Purchaser — (Continued). 

(4)   A  party  purchasing  what  he  knows 

to  be  the  right  and  title  of  some 

* "  one  else  than  his  vendor  is  not  an 

innocent——,  and  is  not  entitled 

•         to  compensation  for  improvements 

to  the  property  ...  ...    169 

See  Necessity. 

PUTNEE. 

See  Co*  sharers  (1) 

See  Jurisdiction  (8) 

See  Regulation  VIII.t  1819. 

R. 

Rasrb  Bibaho. 

See  Hindoo  Law  (o) 

Redemption. 

See  Jurisdiction  (4) 

Registered  Bonds. 

A  registered  bond  providing  for 
interest  between  the  date  on  which 
the  bond  falls  due  and  the  date  on 
which  enforcement  is  applied  for 
must  be  construed  strictly  against 

•  the  debtor       ...  ...  ...  297 

Registered  Letter. 

A  party  refusing  a sent  by  post 

cannot  afterwards  plead  ignorance 
•  of  its  contents...  ...  ...  223 

Registration. 

(1)  Section  8o,  Act  XX.  of  1866,  does 
not  empower  a  Registrar-General 
to  pass  a  rule  directing  by  what 
particular  kind  of  evidence  a  per- 

A  son  is  to  prove  his  right  to  have  a 

deed  registered,  or  as  to  what  fact 
shall  be  proved  by  oral,  and  what 
by  documentary,  evidence  ...  180 

(2)  All  the  executants  of  a  deed 
having  admitted  before  the  Regis- 
trar-General that  they  have  exe- 
cuted it,  he  has  nothing  to  do 
with  the  recitals  of  the  deed        ...  1 80 

O)  An  unregistered  mortgage  prior 
in  date  cannot  take  effect  against 
a  subsequent  registered  mortgage, 
whether  the  holder  of  the  latter 
deed  has  or  has  not  notice  of  the 
former  ...  ...  ...  270 

See  fstifanamah. 

See  Limitation  (2) 

Regulation  X.  of  1793. 
See  Manager  (1) 
See  .\fiuor  (1) 

Regulation  XXVII.  of  1793 

Applies  only  to    hauts    and    bazars 

•  which    were    in    existence    when    « 
if  was  enacted,  not  to  those  of  a 

;  #  later  date    *    ...  ...  ...  268 

RbguCvtioxXIX.  of  1814. 

Section  5.    See  fyitwarra  (2)  (4) 
See  But&arra  (5) 


Regulation  VIII.  of  1819. 

A    zemindar  putting  up  for  sale    a 

putnee  under guarantees  to  the 

purchaser  that  there  are  some 
lands  appertaining  to  the  putnee ; 
if  there  are  none,  the  purchaser 
may  recover  his  purchase-money ...  1 28 

See  Fraud. 
See  Sale  (3) 

Regulation  VI L  of  18J2. 

Sections  7  and  9.  See  Under-Tenant. 

Re-hearing. 

See  Act  VIII.  (B.  C.J  of  1869  (1) 
See  Jurisdiction  (18) 

Release. 

See  Contribution  (2) 
Religious  Festival. 

See  Jurisdiction  (11) 
Remand. 

(1)  The  meagreness  of  the  Lower 
Appellate  Court's  judgment  war- 
rants a only  when  the  judg- 
ment  docs    not    show    that    the 


evidence  has  been  considered     ... 

(2)    Where  on the  Judge  observes 

that  the  evidence  of  witnesses  will 
be  unnecessary,  plaintiffs  are 
justified  in  making  no  further 
application  for  a  summons  on  their 


15 


Rent. 
(i) 


witnesse- 


A   tenant   may 
claim  for 


109 


set   up  against  a 
for  any  particular 


(2) 


(3) 


year  any  right  which  he  has 
to  an  abatement,  notwithstanding 

that    he  has  paid   full  for 

several  previous  years  ...  ...  *2o  1 

Where  compensation  for  land 
taken  away  tor  Railway  purposes 
is  divided  between  the  zemindar 
and    those    holding   under    him, 

any  deduction  of claimed  from 

the  zemindar  must  be   reckoned 
with   reference  to  the  proportion 
which  has  passed  into  his  hands  ...*20i 
Qua.ret—  Whether  the  proprietor 
of  a  talook    created    before  the       ; 
permanent  settlement  can   claim 

abatement  of on  the  ground 

of  diluvion 


See  Cross-claim. 
See  Enhancement. 
See  Payment. 
See  Right  of  Suit  (1) 

Res  Judicata.  . 

(1)  A  decision  under  Act  XXVII.  oT 
i860  does  not  preclude  the  un- 
successful party  from  contesting 
,  *  the  validity  of  the  will  jn  a  regular 

suit    ...  ... 

c. 


279 


214 
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Res  Judicata — (Continued). 

(2)  A  suit  for  possession  as  the  heir 

of  S  is  not  barred  by  Section  2, 
Act  V III.  of  1859,  because  plaint- 
iff's former  claim  as  heir  of  S's 
father  was  dismissed     ...  •  •  204 

(3)  A  suit  is  not  barred,  because  in  a 

former  case  between  the  same 
parties,  and  on  the  same  cause  of 
action,  plaintiff,  after  evidence  had 
been  recorded ,  obtai  ned  permission 
to  withdraw  the  case  with  leave 
to  bring  another  suit     ...  •••  276 

(4)  Observations  on  decision  of  Privy 
Council  in  case  of  Watson  v. 
Collector  of  Rajshahye  . .  -     ib. 

See  Issue  (1) 

See  Jurisdiction  (7) 

Resumption. 

The    settlement    of    revenue   in  con- 
sequence of under  Regulation 

XIX.,  1793,  does  not  confer  a 
new  estate,  but  only  limits  the  reve- 
nue demand  originally  chargeable. 

Such  and  settlement  do  not 

extinguish  under- tenures  ...     35 

Revenue  Courts. 

Sec  Issue  (2) 
See  Procedure  (3) 

Reversioner. 

(1)  The  mere  execution  and  registra- 

tion of  a  deed  as  between  strangers, 
without  any  ulterior  act  directed 
against  a  Hindoo  widow  in  posses- 
sion    or    a  does     not    give 

the  latter  any  cause  of  action  or 
entitle  him  to  ask  for  a  declaratory 
decree  ...  ...  •••     18 

(2)  Where  a  —  sues  to  set  aside  a 

sale  in  execution  of  a  decree 
against  a  Hindoo  widow,  the  cause 
of  action  depends  on  whether 
there  was  legal  necessity  for  the 
widow's  incurring  the  debt  which 
burdened  her  husband's  estate  ...     49 

See  Right  of  Suit  (2) 

Revival  of  Suit. 

Before     a     suit     can     be     revived, 
notice  should   be  served   on   the 
•     •      opposite  party  to  appear  in  sup- 
port of  the  decree  as  originally 
made  ...  ...  •  ••  *35 

Review. 

[})  A  Moonsiff's  order  granting  a 


Review — (Continued), 

(2)  The    High    Court    cannot  "admit 
of  a  judgment   passed  in 


special    appeal    merely    on    the    " ' 
ground  that  new  evidence  to  prove 
a  fadt  has  been  discovered  ...  fi2 

See  Art  VIII.  (B*  C.)  gf  i869  (1) 

See  Ac?  X.  of  1859  {i)     . 

See  Jurisdiction  (6) 

See  Minor  (2) 

See  Omission  (2)  . 

Right. 

(1)  To  build  a  faclory  on   joint  pro-   • 

perty,  upon  the  title  derived  from 
one  co-sharer  o^ily,  is  an  infringe- 
ment of  the s   of   the   ot^er  # 

co-sharers,  and  involves  an  injury  140 

(2)  A  birth  moha  brahminy,  or  right 

to  officiate  at  funeral  ceremonies, 
is  incapable  of  transfer  •••  *7° 

(3)  A     clearly    proved cannot   be 

refused  on  the  technical  ground 
that  on  one  co-defendant's  appeal 
no  decision  can  be  come  to  adverse 
to  another  co-defendant  •••  27l 

See  Co'sharer. 

See  Joint  Hindoo  Family  (2) 

Right  of  Occupancy.  • 

A  claim  to  occupy  a  building  on  the 
ground  of  the  previous  tenants 
long  occupancy  of  the  land,  as 
against  a  landlord  who  has,  since 
such  tenant's  death,  exercised 
rights  of  ownership  over  the  land 
cannot  be  maintained  ... 


!6i 


Right  of  Suit. 

(1)  An   injured  party   failing  to  insti- 

tute criminal  proceedings  is  not 

deprived  of  his  in   a  Civil 

Court    to    recover    damages   for 
abuse  _  ...     83,  84  ( foot  note) 

(2)  A  gflf!^nav7ng  a.  vested  interest 
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without  proof  that  the  new  evi* 
dence  was  not  available  before,  as 
well  as  the  Lower  Appellate 
Court's  decision  confirming  the 
"order,  are  illegal 


7 


^  remainder,  such  as  a  Hindoo 
;  has  the  power  of   creating,  has 

.    a to  obtain  a  declaration  o\ 

*he  invalidity  of  a  will  set  up  to 
his  \  prejudice  •••  '" 

(3)  An   *>aion   for    rent   does   not  lie 

against  a  person  in  possession  ot 
a  tenure  written  in  the  zemindar  s 
books  in  the  name  of  another,  un- 
less there  is  a  contraa,  expressed, 
or  implied       ...  •••         ,r 

(4)  A  wife  cannot  sue  her  husband  tor 

an  allowance  on  an  agreement  tor 
which  the  sole  consideration  is  a 
stipulation  that  she  is  not  to  com- 
municate with  or  molest  him  ,  - 
See  Auclion  fytrchaser.    • 
See  Butwarra  (I)  (5) 
See  Joint  Proprietor.  , 

See  Manager  (I) 
See  Mino^ti)  , 

See  Partnership 

•      d 
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XIX 


Right  of  Way. 


A need  not  have  its    origin    in 

an  express  grant,     but   may   be 
established  by  continued  user  for 
a  certain  period  constituting  ad- 
•  verse  possession 

Rule  Nisi. 

Parties  applying  ex  parte  for  the 
issue  of— -interfering  with 
the  rights  of  persons  executing 
decrees  are  bound  to  state  all 
the  circumstances  which  the  Court 
needs  to  consider 


S. 


Sa  FEE  NAM  AH. 


Sale. 


See  Manager  (4) 


284 


Servant. 

A  dismissed is  entitled  to  wages 

for  any  broken  period  during  which 
he  has  served,  at  the  rate  he  was 
earning  when  dismissed  ...     60 

Set  off. 

A   decree  of  one   Court   cannot   be 

,  under  Section   209  of  the 

Code  of  Civil  Procedure,  against 
a  decree  of  another  Court 


55 


31 


(1)  Sections  io6and  107,  Act  X.of  1859, 

apply  only  where  the  under-tenure 
and  decree-holder's  right  as  land- 
lord are  admitted,  not  where  ad- 
,  %  rr?erse  Proprietary  right  is  set  up  ... 

(2)  ine  sale  of  the  joint  property  of 

an  undivided  Hindoo  family,  in 
execution  of  a  decree  made  on 
a  debt  which  was  not  a  necessity, 
is  not  valid,  even  though  the 
proceeds  are  used  to  satisfy 
another  decree  on  a  bond  by 
which  money  was  borrowed  on  a 
necessity.  The  parties  suing  for 
annulment  of  execution-sale  are 
bound  to  pay  the  auction-pur- 
chasers so  much  of  the  debt  as 
would  have  been  a  burden  on  the 
estate 

(3)  Where    two   of    sharer's    agents, 

though  in  attendance  to  pay  the 
rent  due  on  a  putnee  talook  about 
to  be  sold  under  Regulation  VIII,, 
1819,  happen  to  be  out  of  the  way 
aftJie  time  the  lot  is  called  up, 
and  a  third  purchases  the  putnee  : 
Held  that  the  — —  as  between 
the  Collector  and  zemindar  and 
the  defaulting  put  need  ars  is  valid  ; 
but  it  is  void  as  creating  a  title  in 
favor  of  the  shareholders  he 
represented     ...  ...  ...     80 

See  Execution  (3 

See  Hindoo  Law  (1) 
1  See  Purchaser  (1) 

See  Shareholder. 

S      UTRITY 

Should  not   be  required   from  a  re- 
spondent who  is  admittedly  the 
^         legal   heir  of  the  deceased  pro- 
..    pnetor,    at  the    instance  of    tlte 
appellant  who  are  mere  strangers  3 
See  Appeal  to  Privy  Council, 

5      "ARATION. 

•      See  Joint  Ancestral  Property  (i> 


11 


See  Decree  (7) 
See  Execution  (12) 

Settlement. 

See  Joint  Hindoo  Family  (2) 
See  Resumption. 

Shareholder. 

Where  an  entire  holding  has  been 
sold  for  arrears  of  rent,  plaintiff, 
claiming  to  hold  a  divided  portion 
of  the  tenure,  must  prove  his  status 
as  tenant  in  respect  of  the  share 
in  question      ... 

Small  Cause  Court. 

A may  entertain  an  application, 

for  execution  of  its  own  decree, 
even  if  the  debtor's  residence  and 
moveable  property  are  in  a  place 
which,  since  the  decree,  is  exclud- 
ed from  the  Court's  jurisdic- 
tion 

•■•  ■••  ••■ 

See  Act  VI.  0/187/. 
See  Application  (2) 
See  Execution  (6) 
See  Jurisdiction  (4)  (13) 

Special  Appeal. 

See  Jurisdiction  (22) 
See  Omission  (2) 
See  Review  (2) 

Stamp. 

(1)  The  exclusion   under   the  — —  law 

of  documents  unstamped  or  in- 
sufficiently stamped  is  not  intend- 
ed to  create  or  put  an  end  to  the 
rights  of  parties.  A  document 
admitted  by  the  first  Court  as  not 
requiring  a cannot  be  ques- 
tioned in  appeal 

(2)  Where  a of  the  full  value   is 

available,  parties  ought  to  use  as 
small  a  number  of  — — s  as  they 
can 

(3)  It  is  not  illegal  to  matte  up  the  — 

fee  chargeable  in  an  appeal  by 

means  of  any  number  of s  of 

smaller  values 

«  «  •  » •  • 

(4)  Where  plaintiff  seeks  an  account  of 

his  father's  estate  from  the  ex- 
ecutor, and  claims  damages  in 
default  of  obtaining  it,  the*suit 

should  be  filed  on  the required 

for*a  suit  for  the  amount  to  be 

recovered,  and  not  on  a 4f 

Rs.  10  •  M 

9  e 


303 


'93 
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152 


153 


156 


t 
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Stkiav— (Continued). 

(5)  A  plaint  to  have  a  summary  order 

set  aside,  and  a  will  declared  to 
be  genuine,  and  to  be  retained  in 
possession  of  deceased's  property, 
is  one  for  consequential  relief,  and 
docs  not  come  under  Article  17, 
Schedule  2,  Act  VII.  of  1870      ...  213 

(6)  In  determining  the— — to  be  affixed 

to  new  letters  of  administration 
to  be  granted,  credit  should  be 
given  for  the  amount  of  duty  al- 
ready paid,  and  such  duty  is  not 
payable  a  second  time  ...  253 

(7)  In  a  suit  to  establish  a  right  as  heir, 
and  set  aside  a  certificate  under 
Act  XXV 1 1 .  of  1 860,  where  conse- 
quential relief  (such  as  permission 
to  draw  interest  on  Govt.  Promy. 
Notes)  follows,  the  fee  prescribed 
by  Art.  3,  Section  17,  Schedule  II., 
Court  Fees  Act,  is  not  sufficient...  259 

Strangers. 

See  Estoppel  (3) 
Strekdhun. 

See  Hindoo  Law  (3( 

Succession. 

See  Hindoo  Law  (3)  (5) 
See  Mahomedan  Law  (5)  (6) 

Suit. 

See  Kubooleut  (2) 
See  Manager  (4) 
See  Right  of . 

Summary  Proceeding. 

See  Limitation  (9) 

Surburakarbe  Tenures. 

A is  a    permanent    transferable 

j  tenure  liable  to  enhancement  of 
rent  under  Section  15  of  Act  X. 
of  1859  '•■.  ...  ...  289 

Surplus  Proceeds. 

See  Mortgage  (2) 

T. 
Tenant. 

(1)  A  ryot  is  entitled  to. any  accretion 

to  his  holding ;  and  while  he  retains 
the  original  holding,  he  cannot  be 
turned  out  of  the  accretion,  even 
though  only  a  —  at-will  ...  *95 

(2)  Where  a  ■  is  allowed  to  hold 
*     over  leases  on  the  expiry  of  their 

terms,  and  continues  in  possession 
under  them,  he  is  entitled  to  hold 
on  until  served  with  a  legal  notice 
to  quit .  ...  ...  ...   185 

*    See  Canie  of  A  ction  ( I ) 

Third  Party/  9 

K.         See  Appeal  (4) 
See  Decree  (6) 


1 


Title. 

See  Possession  (3)  * 

Tort. 

See  Abetment. 

Trade  Mark. 

See  Design. 

Transfer  (from  Revenue  Court). 

A  decree  in  which  no  actual  pro- 
ceedings were  pending  in  the  col- 
lector's Court,  at  the  commence-  • 
ment  of  Act  III.  (B.  C.)  of  1870, 
was  properly,  transferred  to  the 
Civil  Court  under  Section  3        ...  308 

Transfer  of  Tenure.       « 

The   purchaser   of   a   ryotee   tenure  • 
must  obtain  the  zemindar's  consent 
to  the— ;  otherwise  a  gomashta's 
receipts  of  rent  are  notbinding  on 
the  zemindar  ...  ...    97 

See  Forfeiture. 

Trespasser. 

See  Zemindar. 

V. 

Under-tenant. 

An holding  and  cultivating  under  % 

Section  13,    Act    X.,  1859,    and 
entering  into    no   fresh   engage- 
ment at  the  time  of  re  settlement, 
has  a  right  to  a  written   notice 
before  being  required  to  pay  en- 
hanced rent     ...  ...  ...*'53 

See  Ejectment. 

Under-te^uee. 

See  Resumption. 
See  Sale  (l) 

Use. 

See  Contribution  (1) 
User.  . 

A  suit  to  enforce  a  right  to  a  path- 
way through  a  door  leading  to  a 
joint  thakoorbaree  is  not  a  claim 

to  a  right  of ,  but  a  complaint 

of  obstruction  ...  ...  277 

See  Option  (1) 
See  Right  of  Way. 

Usufructuary  Mortgage. 
In  an  — 


• 


—  where  there  is  no  stipu- 
lation for  interest,  the  mortgagee 
is  not  entitled  to  it 


251 


V. 


Valuation. 
(1)  The 


—  by  an  auction- purchaser 
of  his  claim  at  what  he  paid  for 
the  property  in  a  suit  forpossession 
is  prim d facie,  not  inco-rect  until, 
K     rebutted  by  evidence^. . .  •♦.. 

(2)  Where   a is  doubted,  an  in- 
quiry should  be  instituted  under 

Act  XXVI.  of  1867       

See  Jurisdiction  (17) 
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W. 

Wages!        # 

See  Servant. 

Waiver. 

•  A  decree-holder's  conduct  in  look- 
ing on  without  remonstrance  for 
nearly  a  month  while  the  judg- 
ment-debtor incurs  considerable 
expense  amounts  to  a  — —  of 
his  right  to  take  matters  in  his  own 
hands 


& 


.Wall. 

See  Co -sharer  (3) 

Withdrawal.         • 

•  •Where  a  plaintiff  asks  for  permis- 
sion to  withdraw  his  plaint, alleging 
that  he  cannot  adduce  the  evidence 
of  certain  records  within  the  time 
fixed  for  hearing,  the  Court  may, 
under  Section  97,  Act  VII I.  of 
1859,  grant  it  ...  ...  ...  100 

Witness. 

.  See  Remand  \?) 

Women.  • 

m  See  Hindoo  Latv  (8) 

Written  Statements. 

See  Admission  (2) 

Wear. 

(1)  The    chief    elements    of are 

special  words  declaratory  of  the 
appropriation  and  a  proper  motive 

cause :      the is      completed 

>  where  the  declaration  is  made  in  a 

solemnly  published  document     ...   116 


WuftF — (Continued). 

(2)  A  valid cannot  be  affected  by 

revocation  or  by  the  bad  conduct 
of  those  responsible  for  carrying 
out  the  appropriator's  behests,  nor 
can  it  be  alienated 

(3)  A  Shiah  is  not  disqualified  for  the 

supervision  of  a made  by  a 

Soonee 


116 


116 


V. 


Yautuka. 


.Set*  Hindoo  Law  (9) 


Z. 


Zemixdak. 


—  cannot  compel  a  trespasser 
to  become  his  ryot;  and  the 
fact  of  a  zemindar's  obtaining 
a  money-decree  under  Section  15, 
Act  XI V.  of  1859,  against  a  person 
does  not  entitle  him  to  treat  such 
person  either  as  a  trespasser  or  a 


I  \  ^/L      •  •  •  ■••  ••* 

See  Transfer  of  Tenure* 
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INDEX 

(FULL  BENCH  RULINGS). 


A. 

Act  VIII.  op  1859. 

Sections  30  and  36. 
See  Jurisdiction, 
Act  XIV.  of  1859. 

Sections  19  and^o. 
*  See  High  Court. 

Act  XXVI.  of  1867. 
Note  (b)  Article  B. 
See  Jurisdiction. 
Afpeal. 

See  Jurisdiction, 

D. 

Deckee. 

See  High  Court. 


I 


E. 


Execution. 

See  High  Court. 


H. 


High  Court. 

Held  that  whether  a  decree  of  ihe 
Lower  Court  be  reversed  or  modi- 
fied, or  affirmed  on  appeal  by  the 

,  the  decree  is  a  decree  of  the 

,  and  that  such  decree  is  gov- 
erned not  by  the  twelve  years' 
limitation  prescribed  by  Section  19, 
Act  XIV.  of  1859,  but  by  the 
three  years'  limitation  prescribed 
by  Section  20  of  that  Act 


j. 


Jurisdiction. 


Whenever  an  appeal  is  rejected 
under  the  provisions  of  Section 
30  of  Act  VIII.  of  1859  on  tne 
ground  that  the  amount  or  esti- 
mated value  of  the  claim,  as  stated 

by  the  plaintiff,  is  beyond  the 

of  the  Court,  an  appeal  is  given 
by  Section  36  from  the  order  re- 
jecting the  plaint,  notwithstanding 
Note  (b)  to  Schedule  B  of  the 
Stamp  Act  XXVI.  of  1867,  which 
cannot  repeal  by  implication  the 
provisions  of  Act  VIII.  of  1859  ... 


L. 


Limitation. 

See  High  Court. 


M. 


Mahomedan  L\w. 


It  is  not  a  binding  rule  of  law 
that  the  tulub-i-ishaad,  if  made 
within  a  day  after  the  receipt  of 
intelligence  of  the  purchase, 
is  necessarily  in  time  for  the  pre- 
servation of  the  right  of  pre- 
emption ;  the  due  and  efficient 
observance  of  that  formality,  as 
to  time,  is  a  question  to  be  de- 
cided in  each  case  by  the  Court 
which  has  to  deal  with  the  facts  ... 


P. 

1  Plaint. 

See  Jurisdiction. 
Pre-emption. 
1  i  See  Mahomedan  Law, 
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INDEX 

(APPEALS  FROM  THE  ORIGINAL  SIDE). 


A. 

Acceptance. 

See  Hoondees  (1)  (2)  (3)  (4) 

AtCoftllODATlON-BlLL. 

See  Hoondees  (5) 

Act  XIV.  or  1859. 

The  word  "  time, "  as  used  in  CI.  9, 
Section  1,  is  equivalent  to  "  date  " 
.  -  or  to  day  of  date 

C. 

Carrying  on  Business. 

See  Jurisdiction* 

Cause  of  Action. 


H. 


Hoondees. 


The  ■  within  the   meaning  of 

CI.  12  of  the  Letters  Patent  of 
1865,  includes  the  facts  out  of 
which  the  plaintiff's  right  arises  . . . 

See  Jurisdiction, 


16 


E. 


Endorsements. 


See  Hoondees  (1)  (2)  (3)  (4) 


F. 


Forgery. 

See  Hoondees  (1)  (3) 


(l)  Plaintiff    was    the    purchaser    and 
owner  of  a  hoondee  from  the  holder 
or  person  who  had  deposited  the 
consideration-money ;  and  he  en- 
dorsed the  same  for  realization 
only.    Defendant  was  the  purchas- 
er of  the  hoondee  (after  it  had  been 
lost  or  stolen)  by  means  of  a  forged 
special  endorsement  to  his  vendor 
before  acceptance,  andaforged  en- 
dorsement to  himself  after  accept- 
ance.   The  question  was  whether 
the  defendant,  by  reason  of  having 
been  a  purchaser  for  valuable  con- 
sideration, without   notice  of   his 
vendor's  want  of  title,  obtained  a 
good  title  to  the  hoondee,  notwith- 
standing the  two  forgeries.    Held 
that,  in  considering  the  right  to  a 
hoondee,  a  reasonable  construction 
must  be  put  upon  the  words  of  an 
endorsement  or  acceptance,  and 
when  a  Hindoo  maker  or  right- 
ful owner  of  a  hoondee,  payable  in 
terms  to  the  shajoog  or  a  respect- 
able holder  thereof,  endorses   it 
as  sold  or  sent  to  A,  he  obviously 
means  to  pass  the  right  of  dealing 
with    the    hoondee  to  A  alone; 
and  after  a  special  endorsement  to 
A,  the  hoondee  cannot  be  validly 
transferred  to  B,  otherwise  than 
by  A  or  by  A's  authority 

(2)  Semble. — There  is  no  rule  of 
Hindoo  law,  customary  or  other- 
wise, which  would  have  the  effect 
of  making  the  word  shajoog  mean 
payable  to  bearer,  quite  independ- 
ently of  the  endorsements ;  nor  any 
principleof  mercantile  expediency, 
having  the  force  of  law  or  other- 
wise, which  would  be  served  by 
disregarding  the  direction  of  the 
endorser,  and  treating  a  specially 
endorsed  and  specially  accepted 
hoondee  as  if  it  were  an  English 
negotiable  instrument  made  pay- 
able to  bearer 
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Rules  3  and  15  of  Pleaders1  and  Mooktears'  Rules  of  2nd  May  1866  as  amended     I 
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(CRIMINAL  RULINGS). 
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A. 

Act  XXI.  01  1856. 

See  Opium  (3) 

Act  ill.  01  1857.      • 

•      *  See  Procedure  (1) 

Act  XIII.  of  1857. 

.See  Opium  (1) 

ActXLV.  of  i860. 


Section  2 1 . 
Section  143. 
Section  147. 
Section  161. 
Section  169. 
Section  176. 
Section  177. 
Section  191. 
Section  193. 

Section  211. 
Section  283. 
Section  317. 

Section  352. 
1      Section  353. 

Section  366. 
Section  370. 
Section  378. 
Section  380. 
Section  406. 
Section  409. 

Section  416. 
Section  425. 
Section  442. 
Section  451. 

Act  XXV.  of  1 


See  Public  Servant  (1) 

See  Cumulative  Sentence  (!) 

See  Rioting  (1) 

See  Public  Servant  (1) 

See  Police  Officer, 

See  Public  Servant  (2) 

See  Contempt, 

See  False  Evidence  (1) 

See  Contempt. 

See  False  Evidence  (4) 

See  Procedure  (16)  (17)  (25) 

See  Procedure  (15) 

See  Exposure  0/ Children. 

See  Maintenance. 

See  Criminal  Force. 

See  Cumulative  Sentence. 

See  Rioting. 

See  Kidnapping  (1) 

See  Slavery. 

See  Boat. 

See  Theft  (1) 

See  Police  Officer. 

See  Criminal      Breach      of 

Trust. 
See  Kidnapping  (2) 
See  Mischief. 
See  Boat. 
See  Procedure  (21) 

861. 


1  • 


Chapter  XII. 
Chapter  XIV 

Chapter  XV. 

Chapter  XV. 
Chapter  XX. 
Section    14. 
Section  23  D. 
Se&ion    26. 
Section   30. 
.Section    65. 
Section    66. 


See  Procedure  (8) 
See  Procedure  (8)  (16)  (17) 

(23)  . 
See  License  (2) 

See  Procedure  (8)  (19)  (20) 

See  Witnesses. 

See  Jurisdiction  (4) 

See  jurisdiction  (1) 

See  jurisdiction  (4)       • 

See  Procedure  (13) 

See  Procedure  (13) 

See  Assault. 

See  Procedure  (22) 


Act  XXV.  of  1%61—fContinuedJ . 


Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 


66  B 

67. 
68. 

168. 

169. 

180. 

193. 
198/ 

202. 

227. 

228. 

240. 

269. 


Section  308. 
Section  318. 


Section  342. 
Section  344. 
Section  352. 
Section  404. 


See  Jurisdiction  (4)  (5) 

See  Procedu re   (12) 

See  Warrant. 

See  Contempt. 

See  False  Evidence  (2)  (3) 

See  Procedure  (16)  (17) 

See  Procedure  (19) 

See  Interpreter. 

See  Procedure  (6) 

See  Procedure  (2) 

See  Procedure  (2) 

See  Procedure  (16)  (17) 

See  Adjournment. 

See  Witnesses. 

See  Nuisance. 

See  Breach  of  the  Peace, 

See  Jurisdiction  (2) 

See  Procedure  (18) 

See  jurisdiction  (1) 

See  Jury. 

See  Assault. 

See  Nuisance. 

See  Opium  (1) 


Act  III.  (B.C.)  of  1864. 

See  License. 
See  Offensive  Trade  (1) 
See  Municipal  Commis- 
sioner. 

Act  VII.  (B.  C.)  of  1865. 

See  Slaughter-house. 

■ 

Act  XX.  of  1865. 

See  Mooktear. 


Act  I.  of  1871. 


Accused. 


Adjournment. 


See  Police  Officer. 
See  Procedure  (1) 


See  Procedure  (6)  (8) 
See  Witnesses. 


The  Deputy  Magistrate's  order  dismiss-* 
ing  a  case  For  default  (after  repeat- 
ed unnecessary  adjournments,  and 
after  the  accused  was  put  on  his 
defence)  upon  a  day  to  which  no 
legal  —  was  made,  was  set  a^de 
as  illegal 

*  See  Procedure  (8)   < 

See  Witnesses*         + 
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•  Appeal. 

See  Illegal  Gratification, 
See  Jurisdiction  (I) 
See  Nuisance, 
See  Procedure  (24) 

Assault. 

In  a  case  of  —a  sentence  inflicting 
a  fine  of  50  rupees,  and  awarding 
imprisonment  for  one  month  in 
default  of  payment  of  the  fine!  is 
illegal,  with  reference  to  Sections 
65  and  352  of  the  Penal  Code    . . . 

See  Jurisdiction  (3) 
Autre-Fois  AcauiT. 

See  Criminal  Force. 


Cheating. 


B. 


Boat. 
A 


—  may  be  the  subject  of  theft. 
Although,  under  Section  442,  Penal 
Code,  it  is,  for  certain  purposes, 
classed  with  houses,  it  does  not 
cease  to  be  moveable  property 
under  Section  378 

Breach  of  the  Peace. 

(1)  A   mere  local   inquiry  and  state- 

ments of  parties  not  on  oath  are 
not  sufficient  data  on  which  a 
Magistrate  can  decide,  under  Sec- 
tion 318,  Code  of  Criminal  Proce- 
dure, what  party  is  in  possession  of 
land  with  regard  to  which  a  breach 
of  the  peace  is  apprehended 

(2)  The  report  of  the  Police  is  not  evi- 

dence, and  ought  not  to  be  accept- 
ed as  sufficient  to  institute  proceed- 
ings for — under  the  above  Section 

(3)  Before  initiating  proceedings  under 

the  above  Section,  a  Magistrate 
must  satisfy  himself  on  legal  evi- 
dence that  there  exists  a  likeli- 
hood of  a and  also  record  a 

proceeding  stating  the  ground  of 
his  being  so  satisfied 


Bribery. 


Brimsbs. 


See  Jurisdiction  (2) 
See  Procedure  (18) 


See  Illegal  Gratification, 

See  Jurisdiction  (3) 
C. 


Charge. 

See  Contempt, 
See  False  Evidence  (4)^ 
•  See  Mooktear  (2) 

w         See  Procedu  re  ( 1 2)  ( 1 4)  (2 1 ) 


See  Kidnapping  (2) 
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Children. 

See  Exposure  of 

See  Maintenance.  • 

Civil  Court. 

See  Jurisdiction  (2) 
Complaint. 

See  Jurisdiction  (4)  (5) 
See  Procedure  (3) 

Complainant's  Evidence. 
See  Procedural 3) 

Contempt. 

The  form  of  an  accusation  by  a 
District  Superintendent  of  Police. 
under  Section  193  of  the  Penal 
Code,  does  not  preclude  a  Magis- 
trate from  framing  the  charge 
under  Section  177  ;  the  sanction 
of  the  District  Superintendent 
required  under  Section  168,  Code 
of  Criminal  Procedure,  to  give  the 
Magistrate  jurisdiction,  need  not 
be  express,  but  may  be  implied  .?.    67 

Criminal  Breach  of  Trust. 

To  constitute  the  offence  of  - 


13 


17 


74 


there  must  be  dishonest  misappro- 
priation by  a  person  in  whom 
confidence  is  placed  as  to  the 
custody  or  management  of  the 
property  in  respect  of  which  the 
breach  of  trust  is  charged 
See  Police  Officer, 

Criminal  Force. 

A  person  tried  and  acquitted  on  a 
charge  of  using? under  Sec- 
tion 352  (which  includes  the 
offence  of  battery)  cannot  be  tried 
in  respect  of  the  same  criminal 
matter  on  a  charge  of  hurt 

See  Cumulative  Sentence, 
See  Rioting, 

Cumulative  Sentence. 


& 


—  under  Section  143,  Penal  Code 
(being  a  member  of  an  unlawful 
assembly),  and  Section  353  (using 
criminal  force  against  a  public 
servant),  was  upheld  in  this  case... 


70 


D. 


Default. 


Delvy. 


See  Adjournment. 


See  Jurisdiction  (3) 
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Depositions. 

See+Procedure  (10)  (11)  (23) 

Deputy  Commissioner. 

See  Jurisdiction  (1) 

Dismissal. 

See  A dj'o u rn m ent. 

See  Jurisdiction  (3) 

Drunkenness 

Does  not  in  the  eye  of  the  law  make 
an  offence  the  more  heinous, 
though  it  is  no  excuse ;  and  an  act, 
which,  if  committed  by  a  sober 
man  is  an  offence,  is  equally  an 

•  •        offence  if  committed  by  one  when 

drunk,    if    the    intoxication    was 
voluntarily  caused     ...  ...36 

E. 

Evidence. 

Ex  parte  statements  made  in  the  High 
Court  by  parties  who  invoke  the 
aid  of  the  Court  to  transfer  a  case 
from  one  authority  to  another 
ought  to  be  based  upon  truth     ...     49 

See  Breach  of  the  Peace, 

See  False — 

See  Interpreter. 
See  Mischief. 

See  Procedure  (5)  (6)  (9)  (10) 
(22)  (23) 

Ex\MINATION. 

See  Judicial  Officer. 

•  See  Procedure  (6)  (19)  (22) 

Ex-parte  Statements. 
See  Evidence. 

Exposure  of  Children. 

Section  317,  Penal  Code,  was  intended 
to  prevent  the  abandonment  or 
desertion  by  a  parent  of  his  or  her 
children  of  tender  years  in  such  a 
manner  that  the  children  not  being 
able  to  take  care  of  themselves 
may  run  the  risk  of  dying  or  being 
injured  ...     12 

F. 

False  Charge. 

See  Procedure  (16)  (17)  (25) 

False  Evidence, 

(1)  The  words  of  Section   191,  Penal 

Code,  arc  very  general,  and  do 

.      not  contain    any  limitation   that 

•  the    false    statement   made  shalf 

have  any  bearing  upon  the  matter 

1  in  issue.     It  is  sufficient  to  bring 

*         a  case  within  that  Section,  if  the 

is  intentionally  given  ...     37  > 

Vol.  XVI. 


False  Evidence — (Continued). 

(2)  The  object  of  the  sanction  required 

by  Section  169,  Code  of  Criminal 
Procedure, is  to  ensure  that  the  pro- 
secution should  be  instituted  after 
due  consideration  on  the  part  of 

the  Court  before  whom   the 

was  given,  or  on  the  part  of  a 
Court  to  which  such  Court  is 
subordinate  ...     37 

(3)  Where  a  Magistrate  perused  the 

papers  of  a  case  which  had^een 
forwarded  to  him  by  a  Subordinate 
Magistrate  for  consideration,  and 
then  sent  on  the  papers  to  the 
District  Superintendent  of  Police 
with  an  opinion  adverse  to  the 
prisoner,  and  the  District  Super- 
intendent of  Police  requested  the 
Magistrate  to  issue  a  warrant 
against  the  prisoner  charging  him 

with  giving ,  it  was  hela  that 

the  issue  of  the  warrant  was  a  suffi- 
cient sanction  under  Section  169 
on  the  part  of  the  Magistrate     ...     37 

{4)  It  is  wholly  incorrect  to  charge  a 
number   of   persons   jointly    with 

intentionally    giving under 

Section  193,  Penal  Code.  A  charge 
under  that  Section  should  show 
what  the  statement  is  which  the 
accused  persons,  or  any  of  them, 
are  alleged  to  have  made,  and 
should  disclose  the  exact  date  on 
which  the  offence  charged  was 
committed,  and  the  Court  or 
officer  before  whom  the — — 
was  given  ...     47 

(5)  A  Sessions  Judge  has  no  authority 
under  the  law  to  interfere  with 
the  order  of  the  Magistrate  allow- 
ing a  prosecution  for ...     69 

False  Personation. 

See  Kidnapping  (2) 

Filthy  L\ni>. 

See  Municipal  Commissioner. 

Fine. 

See  Assault. 

See  Municipal  Commissioner. 
See  Procedure  (15)  # 

See  Theft  (1) 

Fishery  (Right  of). 

See  Theft  (2) 

G. 

Oratii'icvtAn.  ' 

See  Illegal— 

*      6-ft 
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H. 
High  Court. 

See  Illegal  Gratification, 

See  Jurisdiction.  (3) 

See  Murder. 

See  Nuisance. 

See  Opium  (1) 

See  Procedure  (4)  (24) 
House  Xrrsiwss. 

See  Procedure  (21) 
Hurt. 

See  Criminal  Force. 

I. 
Illegal  Gratification. 

On  a  conviction  of  taking 


simple  order  to  refund  the  money 
taken  is  quite  inadequate  to  the 
gravity  of  the  offence.  Although* 
no  appeal  lay  in  this  case,  yet  the 
High  Court,  upon  a  reference, 
having  power  to  interfere,  quashed 
the  conviction 

See  Public  Servant  (1) 
Imprisonment. 

See  Assault. 
Informers. 

See  Opium  (2) 

Interpreter. 

There  is  no  necessity  under  Section 
198,  Code  of  Criminal  Procedure, 
for  making  use  of  a  regularly 
sworn  to  interpret  his  evi- 
dence to  a  party  making  a  state- 
ment 

•  •  t 

J- 

Judicial  Officer. 

Case  in  which  the  High  Court  per- 
mitted a  Deputy  Magistrate  to  be 
examined  on  behalf  of  a  petitioner 
whose  case  was  investigated  by 
the  Deputy  Magistrate 

Julkur  Rights. 

See  Theft  (2) 

Jurisdiction. 

(1)  A  Deputy  Commissioner  in  a  Non- 
m         Regulation    Province  falls    under 
Section  14  of  the  Code  of  Criminal 
Procedure,  under  the  designation 
of  Magistrate  of  the  district,  and  is 
competent  to  decide,  upon  an  ap- 
peal preferred  under  Section  412, 
•  from  an  order  of  a  Subordinate 
Magistrate    who    has    exercised 
»  in  a  case  in  \vhitih  he  had 
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Jurisdiction — (Continued). 

(2)  A  Magistrate  is  not  competent  to 
interfere  under  Section  318  of  the 
Code  of  Criminal  Procedure  with 
the  execution  of  a  decree  of  the 
Civil  Court.  When  a  Civil  Court 
decree  has  been  passed  regarding 
the  whole  or  any  portion  of  dis- 
puted land,  it  is  the  Magistrate's 
duty  to  maintain  that  decree,  and 
he  cannot  again  institute  proceed- 
ings under  Section  318  regarding 
the  land  covered  by  it  ...  ...     24 

(3)  The  High  Court  declined  to  inter- 
fere in  four  cases  of  dismissal  04'  . 
the  Magistrate  and  Deputy  Magis- 
trate referred  by  the  Judge  :  the 
first,  because  the  Judge  consider- 
ed that  mere  persistence  in  demand 

of  rent  did  not  amount  to  trespass 
justifying  the  right  of  private  de- 
fence as  held  by  the  Magistrate ; 
the  second,  because  the  Judge 
considered  that  the  Magistrate's 
reasons,  viz.  (1)  want  of  explana- 
tion of  the  cause  of  complainant's 
presence  on  the  spot  where  tbe 
alleged  assault  was  committed, 
(2)  want  of  explanation  of  delay  in 
making  complaint,  and  (3)  want 
of  material  evidence  in  the  shape 
of  bruises]  were  not  sufficient  in 
law  to  justify  a  summary  dismissal ; 
the  third,  because  the  Judge 
considered  that  the  mere  assertion 
of  a  claim  to  land  by  the  accused  • 
did  not  justify  the  dismissal  of  the 
criminal  charge  as  to  theft  of  its 
produce,  and  that  the  Deputy 
Magistrate  should  be  directed  to 
hold  a  proper  inquiry  and  dispose 
of  the  case  after  recording  evi- 
dence; and  the  fourth,  because 
the  Judge  considered  that  delay  in 
making  complaint  was  not  of  itself 
a  legal  ground  for  dismissal,  par- 
ticularly '  where  an  explanation  of 
the  delay  is  tendered  ...    75 

(4)  The  power  of  a  Magistrate  to  dele- 
gate the  receiving  of  complaints 
under  Section  66 B,  Code  of  Crimi-  , 
nal  Procedure,  is  not  equivalent 
to  the  power  of  the  Local  Govern- 
ment to  invest  with  local  jurisdic- 
tion under  Section  23D ;  and  no 
Magistrate  can  act  under  Chapter 
XX.   who   has   not   been    legally 

t        invested  with  local  jurisdiction,  .*..    79 


t 


(5)  No  order  of  the  Local  Government 
under  the  latter  Section  can  legally 
have  retrospective  effect 
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Jurisdiction — (Continued). 

(6)  A  plea  of  want  of  jurisdiction  may 
be  taken  in  the  High  Court,  though 
not  taken  below  ...     79 

See  Contempt. 

See  False  Evidence  (5) 

See  Nuisance. 

JrRY. 

The  allowing  of  an  objection  to  a 
juror  coming  within  the  3rd  Clause 
of  Section  344  of  the  Code  of 
Criminal  Procedure  is  in  the  dis- 
cretion of  the  Court ;  and  although 
the  Judge  is  not  bound  to  admit 
the  objection,  yet  he  should   not 

•  •  treat  it  as  frivolous  ...     66 

See  Xuisance. 

See  Procedure  (4)  (5)  (7) 

K. 

Kidnapping. 

(1)  There  can  be  no  conviction  of  the    ' 
offence  of  kidnapping  under  Sec- 
%  tion  366  of  the  Penal  Code,  unless 
J  *  it  is  proved  that  the  accused  has 

taken  the  girl  out  of  the  keeping 
.  or  custody  of  her  lawful  guardian 
without  her  consent  ...     42 

P  (2)  Where  the  accused  represented  to 
the  prosecutor  that  a  girl  was  a 
•  Brahmin,  and  thereby  induced  him 
to  part  with  his  money  on  con- 
sideration of  the  marriage  of  the 
girl  to  his  brother,  when  the  girl 
really  was  of  the  Sudra  caste,  it 
•  was   held   that   he   was  guilty  of 

cheating  by  false  personation,  un- 
der Section  416  of  the  Penal 
Code  ...     42 

L. 

L\nd  ^Possession  of  J.  ^ 

See  Breach  of  thi  Peace. 

License. 

(i)  A  Magistrate  or  Municipal  Com- 
missioner has  00  power,  under 
Act  III.,  B.  C.  of  1864,  to  issue  a 
warrant  for  the  arrest  of  a  person 
who  may  have  failed  to  appear  on 
•a  summons  to  answer  a  charge 
under  Section  27  of  that  enact- 
ment for  using  premises  as  a  straw 

or  wood  dep6t  without  a ...      »i 

(2)  Per  Loch,  J. — The  provisions  of 
Chapter  XV.  of  the  Code  of  Cri- 
minal Procedure  are  not  applicable 
to  offences  under  Act  111.,  B.  C. 
•of  18C4  ...    «i 

See  Opium  (3) 

•  See  Slaughter  House. 

Local*  Inquiry. 

See  Breach  of  Hie  Peace  (\ ) 


M. 
Maintenance. 

The  Deputy  Magistrate's  order  in 
this  case  was  quashed  as  illegal, 
he  having  held  that  the  wife  was  not 

entitled  to under  Section  316, 

Code  of  Criminal  Procedure,  and 
yet,  without  evidence  of  the  hus- 
band's unwillingness  but  the  con- 
trary to  support  his  infant  children, 
directed  him  to  pay  her  a  monthly 

sum  as for  the  children        *...     72 

Mischief. 

Without  evidence  that  the  accused 
intended  or  knew  that  he  was 
likely  to  cause  wrongful  loss  or 
damage  to  the  complainant,  the 

offence  of under  Section  425, 

Penal  Code,  was  held  not  made  out    72 

MOOKHTEAR. 

(1)  A may  be  suspended  or  dis- 
missed for  any  reasonable  cause  ; 
the  words  "  for  any  other  reason- 
able cause"  in  Section  15,  Act  XX. 
of  1865,  referring  to  cases  of  other 
than  professional  misconduct,  while 
the  procedure  in  Section  16  refers 
only  to  professional  misconduct...     15 

(2)  Where  a has  committed  some 

impropriety,  for  which  he  cannot 
be  criminally  prosecuted,  the  High 
Court  may  stto  motu  institute 
proceedings,  and  on  reasonable 
cause  other  than  professional  mis- 
conduct, may  suspend  or  dismiss 

the without  a  written  charge 

or  notice,  so  long  as  the had 

every  facility  of  knowingthe  charge 
and  of  answering  it  ...     15 

(3)  Case  of  a who  was  reinstated 

by  the  High  Court  in  his  practice 
after  suspension  by  reason  of  his 
having  been  convicted  in  two 
cases,  the  circumstances  of  these 
cases  not  showing  that  the  — 
was  guilty  of  any  moral  turpitude, 
or  that  he  was  unfit  to  act  in  the 

Criminal  Courts  as  a ...     41 

See  Municipal  Commissioner. 

Motion. 

See  Procedure  (24) 
Municipal  Commissioner. 

Where  the  owner  of  certain  land 
lived  in  another  district,  and  was 
not  proved  to  have  suffered  the 
land  to  be  in  a  filthy  state,  and  the    • 

fined  his  Mookhtear  under 

Section  67,  Act  III.  of  1864,  B.  C, 

1  which    empowered     him    to    fine 

1  either   the    ownes    or    occupier: 

Held  that  the  discretion  whicnth 

Section  gave  had  not  been  p 

perly      exercised  ;       proceedings 

quashlcl,  and  refund  of  fine  di- 

„  reeled  ...  *jo 

See  License  (l)         )  • 

o 
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Murder. 

The  High  Court  has  no  power,  even 
when  there  is  ground  ior  doing  so, 
to  mitigate  a  sentence  of  trans- 
portation for  life  passed  on  persons 
found  guilty  of 

N. 

Nuisance. 

There  is  no  right  of  appeal  from  the 
decision  of  a  Jury  appointed 
to  try  whether  the  order  of  a 
Magistrate  for  the  removal  of  a 

under  Section   308,  Code  of 

Criminal  Procedure,  was  reason- 
able and  proper.  Such  decision  of 
^the  Jury  is  not  a  judicial  proceed- 
ing with  which  the  High  Court  can 
interfere  under  Section  404 

See  Municipal  Commissioner. 
See  Offensive  Trade. 

o. 

Oath. 

See  Breach  of  the  Peace  (1) 
Obstruction'. 

See  Procedure  (7) 
Offensive  Trades. 

(1)  The  words  "  uses  any  premises  " 

in  Section  77,  Act  III.  of  1864, 
mean  using  and  employing  the 
premises  as  a  place  for  the  carry- 
ing on  of  the mentioned  in 

that  Section 

(2)  A  previous  sanction  to  the  estab- 
lishment ofatradedoes  not  entitle 
the  proprietors  to  continue  the 
business  after  it  has  become  a 
public  nuisance  to  the  neighbour- 
hood 

(3)  No  one  has  a  right  to  corrupt  the 
air  of  a  particular  locality  by  the 
exercise  of  a  noxious  trade,  simply 
because  at  the  commencement  of 
the  nuisance  no  person  was  in  a 
position  to  be  injured  by  it  ;  and 
no  prescriptive  right  can  be  ac- 
quired to  maintain,  and  no  length 
of  enjoyment  can  legalize,  a  public 
nuisance  involving  actual  danger 

•  to  the  health  of  the  community     ... 

Opium. 

(1)  The  distribution  of  a  penalty  ad- 
judged by  a  Magistrate  under 
Section  26,  Act  XI 11.  of  JS57,  is  no 
*  part  of  his  judgment,  and  there- 
lore  not  a  matter  over  which  the 
High  Court  can  exercise  control 
*.  under  Section  404,  Code  of  Crimi- 

nal Procedure 


75 


O  pi  u  m — (Co  n  tin  u  ed) . 

(2)  Qua?re. — Whether  a  person,  who 
does  not  come  forward  in  person 
as  an  informer  and  take  the  res- 
ponsibilities, together  with  the 
profits  of  his  information,  is  enti- 
tled to  any  part  of  the  penalties 
recovered 


(3) 


66 


According  to  Section  38,  Act  XXL 
of  1856,  no  conviction  can  be  had 
under  Section  50  against  a  person 
whose  license  has  not  been  re- 
called 


P. 


Peace. 


See  Breach  of  the 


<*> 


Plea  of  Want  op  Jurisdiction. 
See  Jurisdiction  (4) 

Police  Officer. 

A  charged  with  having  pur- 
chased a  pony  which  had  been 
impounded,  must  be  proceeded 
with  under  Section  19,  Act  I.  of 
1871,  taken  with  Section  iT>9, 
Penal  Code,  and  not  under  Section 
406,  Penal  Code  of  Criminal 
Breach  of  trust  %m. 

Police  Report. 

See  Breach  of  the  Peace  (2) 
Prescriptive  Right. 

See  Offensive  Trade  (3) 

Procedure.  ^. 

(1)  Where  jf  prisoner  was  properly 
convi^red  on  the  evidence  of  ille- 
gally seizing  cattle,  but  was  sen- 
tenced mnder  the  old  law  (Act 
III.  of  icS57),  but  that  Act  had 
been  repejaled  by  Act  I.  of  1871, 
the  High  /Court  declined  to  inter- 
fere with  fhe  sentence  as  the 
latter  Act  was  in  force  at  the  time 
of  the  conviction  and  sentence, 
and  no  injustice  had  been  done  ... 

(2)  Where  a  prisoner,  under  Section 
227,  Code  of  Criminal  Procedure, 
gives  in  a  list  of  the  witnesses   * 

.  wishes  to  summon,  after  his  ca 

has  been  committed,  the  Mag 
trate  is  bound  to  exercise  his  d 
cretion    upon   the   point,   and 
state  whether  he  would  sumn 

4  the  witnesses  or  not,  and  he  ou^ 

to  state  his  reasons  for  not  doir 
so.    If  he  thinks  the  witnesses  wet 
included  in  the  list  for  the  pm 
pose  of  delay,  he  should  procee 
under  Section  228  of  the  Cojle 

d 
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Procedure — (Continued). 

(3)  Evidence  in  support  of  a  complaint 

must  be  taken  and  considered  be- 

•  fore  a  Magistrate  can  dismiss  the 

complaint.     A  mere  plea  by  the 

.  accused  that  the  property,  of  the 

theft  of  which  he  is  charged,  is 
his  own  property,  unsupported  by 
proof,  or  by  some  circumstances 
which  tend  to  indicate  that  there 
is  some  truth  in  the  statement,  is 
not  sufficient  to  entitle  him  to  be 
summarily  discharged 

•  (4)  A  Jury  may  be  satisfied  with  a 
minimum  of  proof,  and  it  is  be- 
yond the  power  of  the  High 
#  Court  in  sucti  cases  to  interfere 
with  its  verdict ;  but  when  there 
is  nothing  which  can,  if  believed, 
amount  to  proof,  the  case  should 
not  be  put  to  the  Jury  at  all,  as  a 
verdict  of  guilty  cannot,  under 
such  circumstances,  be  sustained. 

(5)  In  a  case  in  which  the  prisoner 
was  charged  with  murder,  and  he 
made   a  confession  that   he   did 

-  strike  deceased  with  a  stick,  the 
Sessions  Judge,  after  considering 
the  evidence,  discredited  the  con- 
fession and  all  the  evidence  ex- 
cept that  of  the  Medical  Officer, 
and  discharged  the  prisoner,  not 
considering  it  necessary  that  the 
case  should  go  before  a  Jury. 
Held  that  the  Sessions  Judge  had 
no  right  to  pronounce  his  own 
judgment  on  the  credibility  of 
.  the  evidence,  and  to  withdraw  the 

consideration  of  the .  due  weight 
to  be  given  to  the  evidence  from 
the  Jury 

(6)  The  discretion  of  a  Magistrate 
under  Section  202,  Code  of  Cri- 
minal Procedure,  to  ask  questions 
of  an  accused  is  entirely  unfettered, 
though  an  examination  under  that 
Section  should  not  be  of  an  inqui- 
sitorial nature,  and  a  Magistrate 
should  inform  the  accused  that  he 
is  not  bound  to  answer.  Answers 
to  questions  under  that  Section 
are  admissible  in  evidence  ;  even  if 
the  Magistrate  has  omitted  to 
warn  the  accused  he  need  not 
answer 

A  Jury  appointed  under  Section 
o,  Code  of  Criminal  Procedure, 
—  not  legally  constituted  when  the 
Magistrate  appoints  only  the  fore- 
man of  the  Jury.  The  award  of  a 
Jury  under  that  Section  long  after 
the  expiry  of  the  time  fixed  for 
giving  an  award  is  illegal,  and 
cannot  be  upheld  by  a  Magistrate, 
who  should,  in  such  a  case,  take 
typ  the  case  hirpsrlf  and  deride  it. 
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Procedure — (Continued).  * 

(8)  Held  by  Ainslie,  J.,  that,  in  cases 
falling  under  Chapter  XV.,  Code 
of  Criminal  Procedure,  the  accused 
person  has  no  right  to  a  summons 
to  a  witness  after  the  Magistrate 
has  proceeded  under  Section  206 
of  the  Code  to  hear  him  and  such 
witnesses  as  he  shall  then  produce 
in  his  defence ;  that,  in  cases  fall- 
ing under  Chapter  XII.,  the  ac- 
cused has  no  right  to  a  summons, 
except  in  respect  of  persons  named 
by  him  in  a  list  to  be  given  at 
once  on  hearing  the  charge,  or  on 
hearing  and  being  furnished  with 
a  copy  or  translation  of  the 
charge  ;  and  that,  in  cases  under 
Chapter  XI V.,  the  Magistrate  is 
bound  to  summon  onlv  witnesses 
mentioned  at  the  time  when  the 
accused  is  put  on  his  defence 
under  Section  252,  or  at  sometime 
previous  to  this,  and  that  it  is  dis- 
cretionary with  the  Magistrate  to 
summon  other  witnesses, — the 
words  "at  his  discretion"  in  Sec- 
tion 253  being  read  with  Section 
251,  and  so  with  Sections  189  and 
191. 

Per  Paul,  J.  (contra). — When  a 
prisoner  is  put  upon  his  trial  and 
applies  to  have  any  witnesses 
subpoenaed,  the  Magistrate  is, 
according  to  the  true  construc- 
tion of  Section  253,  bound  to 
summtm  those  witnesses,  though 
he  is  not  obliged  to  adjourn  the 
trial, — an  application  for  subpoenas 
upon  witnesses  being  quite  a 
different  thing  from  an  applica- 
tion for  an  adjournment 
(9)  It  is  the  duty  of  a  Judge  to  take 
care  that  the  evidence  in  each 
case  is  complete  in  itself ;  and  no 
Judge  has  any  right  whatever  to 
place  before  the  Jury  any  evidence 
save  that  which  has  been  legal- 
ly put  in  in  the  particular  case 
which  is  under  trial 
(to)  Evidence  which  has  been  put 
before  the  Magistrate,  if  read 
at  the  sessions  in  two  separate 
trials,  should  be  noted  by  the 
Judge  as  having  been  put  in,  and 
the  deposition  ought  to  be  taken 
from  among  the  proceedings  be-# 
fore  the  Magistrate  and  placed 
with  the  record,  first,  of  the  one 
case  and  then  of  the  other  of  the 
cases  in  the  Sessions  Court,  and  a 
memorandum  of  its  removal  fjpm 
each  record  being  made 
(11)  The  •depositions  of  witnesses 
should  be  recorded  in  the  first. 
and  not  in  the  thircL  person^ 
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•  Procedure— (Continued), 

(12)  Per  Glover,  J.— Where  the  Cri- 
minal Procedure  Code  makes  it  ne- 
cessary for  a  Magistrate  before  dis- 
missing a  charge  to  examine  both 
the  complainant  and  his  witnesses, 
it  supposes  that  there  has  been 
already  a  primd- facie  case  made 
out ;  and  where  the  complainant 
makes  out  such  a  prinui-fncie 
case,  the  Magistrate  is  bound, 
first,  to  examine  all  the  complain- 
ant's witnesses  before  dismissing 
the  charge  ;  but  in  a  case  where 
there  is  clearly  no  primd-facie 
case  established,  the  Magistrate 
is  justified  in  acting  under  Sec- 
tion 67,  Code  of  Criminal  Proce- 
dure, and  in  dismissing  the  case 
at  once 

O3)  A  Magistrate  cannot  refer  a  case 
to  a  Deputy  Magistrate,  unless  he 
has,  under  Section  66,  Code  of 
Criminal  Procedure,  reduced  the 
examination  of  the  complainant 
into  writing  ;  nor  can  he  himself 
try  a  case  once  transferred  to  a 
Deputy  Magistrate,  without  form- 
ally re-calling  the  case  under  Sec- 
tion 30 

(14)  A  Magistrate  should  himself  state 
distinctly  what  charge  an  accused 
person  has  to  meet,  and  ought  not 
to  leave  that  to  his  amlah 

(15)  A  person   who   is  called  as  a  wit- 

ness by  the  Court  cannot  be  con- 
victed and  fined  under  Section 
283  of  the  Penal  Code 

(16)  Under  Section  249,   Act  VIII.   of 

1869,  which  extends  the  provisions 
of  Section  180  to  trials  of  offences 
under  Chapter  XIV,  a  Deputy 
Magistrate  may  dismiss  a  com- 
plaint under  that  Chapter  without 
calling  evidence,  if  in  his  judg- 
ment there  is  no  sufficient  ground 
for  proceeding  under  it 

(17)  Under   the    circumstances   of    this 

case,  however,  the  High  Court 
considered  that  the  Deputy  Magis- 
trate should  have  made  inquiries 
before  charging  the  complainant 
with  making  a  false  charge  under 
#        Section  211,  Penal  Code 

(18)  Before  proceeding   to  bind  parties 

to  keep  the  peace,  summonses 
should  be  duly  issued  to  the  wit- 
nesses, who  should  be  examined  in 
+the  presence  of  the  parties.  The 
accidental  presence  of  any  agent 
is  not,  legally  speaking,  %uch  pre- 
sence  before  which  an  examination 
is Jegally  sufficient 
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Procedure — (Continued). 

(19)  Section    193,    Code    c4  Criminal 
.  Procedure,  applies  to  cases  under 

Chapter  XV.  of  that  Code,  and  a 
Magistrate   cannot   dispose    of    a 
case  under  that  Chapter  without      ' 
examining  the  witnesses    for   the 
prosecution  4$ 

(20)  When  a  written  defence  is  ten- 
dered in  a  case  tried  under  Chap- 
ter XV.,  Code  of  Criminal  Pro- 
cedure, the  Magistrate  is  not  bound 
to  take  down  the  defence  of  the 
accused  by  personally  examining 
him  ...    63 

(21)  A  charge  under  Section  45 1 ,  Penal 
Code,  must  charge  the  accused  with  t 
committing  house-trespass  with 
intent  to  commit  some  specific 
offence  punishable  with  imprison- 
ment ...    63 

(22)  Under  Section  66,  Code  of  Cri- 
minal Procedure,  a  Magistrate  is 
bound  to  examine  the  complainant 
and  record  his  deposition,  and  then 
to  pass  orders  for  summons  o£ 
otherwise  as  may  be  necessary     ...    6g 

(23)  In  a  case  apparently  coming 
under  Chapter  XIV.,  Code  of  Cri- 
minal Procedure,  when  the  com- 
plainant has  deposed  on  solemn 
affirmation,  the  mere  denial  of  the 
accused  proves  nothing.  The 
complainant's  witnesses  should  be 
examined  and  the  investigation 
proceeded  with  69 

(24)  Application    for   revision    by    the 
High  Court  of  an  order  passed  in       • 
appeal  by  a  Sessions  Judge  must 

be  by  motion  ...    72 

(25)  Where  a  charge  of  theft  was  re- 
ported by  the  Police  to  be  false : 
Held  that  the  Magistrate  ought 
first  to  have  inquired  into  the 
charge  of  theft  and  passed  some 
orders  upon  it  before  proceeding 
under  Section  211,  Penal  Code,  to 
inquire  into  the  offence  of  false 
charge  ...     77 

See  Adjournment. 
See  Breach  of  the  Peace. 
See  Mookhtear  (1)  (2) 
See  Slavery. 

Public  Servant. 

(i)  An  occasional  or  supernumerary 
peon  appointed  under  the  orders 
of  the  Board  of  Revenue,  in  ac- 
cordance with  Section  6,  Act  V.  of 
1863,  B.  C,  and  paid  under  that 
Section  by  fees  whenever  employ* 
cd,  is  a  public  servant  under 
Clause  9,  Section  21  of  the  Penal  a 
Code,  and,  as  such,  may  be  tried 
for  receiving  an  illegal  gratification  ' 

-  c  under  Section  j 61  of  that  Coc^e  ...    *7 
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Public  Seryaxt— (Continued J. 

(2)  Section  •  176,    Penal     Code,     ap- 
plies  to  persons   upon  whom   an 
obligation  is  i  mposed  by  law  to  fur- 
nish certain  information  to s, 

•  and  the   penalty   which   the   law 

provides  is  intended  to  apply  to 
parties  who  commit  an  intentional 
breach  of  such  obligation 
See  Police  Officers. 

Punishment. 

See  Assault, 
See  Opium  (1) 
See  Rioting', 
m      •        See  Theft  (1) 

R. 
Repealed  Lwv. 

Set  Procedure  (1) 
Revocation. 

See  Opium  (3) 
Right  of  Private  Defence. 

See  Jurisdiction   (3) 
Rioting. 

Where    the   accused    wore    convicted 
p  under   Section   147,    Penal    Code 


of 


and    also     under   Sec- 


tion 353  of  using  criminal  force 
to  a  public  servant,  the  High 
Court  set  aside  the  conviction* 
under  the  former  Section 

S. 

S\XCTI0N    TO    PROSECUTE. 

See  False  Evidence  (2)  (3) 
Sentence. 

See  Cumulative . 

See  Murder. 

See  Procedure  (1) 

Slaughter-House. 

No  person  is  liable  to  any  penalty 
under  Section  1,  Act  VII.  of  1865, 
except  a  person  who,  without  a 
license,  uses  a  place  or  building  as 

a  ,  either   by   letting   it   out 

for  such  purpose,  or  by  employing 
servants  and  others  for  the  purpose 
of  killing  cattle  therein  ;  but  a 
person  who  may  be  the  mere 
servant  of  a  butcher  killing  cattle 

in  a  particular ,  or  a  butcher 

•  resorting  accidentally  or  occasion- 
ally to  a for  the  purpose  of 

,  killing,  and  killing  an  ox  or  sheep 

there,  does  not  use  the  place  as 

a" —within     the    meaning    of 

Section  it  Act  VJl.  of  1863,  B.  C. 
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Slavery. 

The  Sessions  Judge  was  bound  to  try 
the  accused  upon  his  commitment 
by  the  Deputy  Magistrate  on  a 
charge,  under  Section  370,  Penal 
Code,  of  having  detained  a  woman 
against  her  will  as  a  slave 

Subpcen  vs. 

•     See  Procedure  (8) 

Supernumerary  Peon. 

See  Public  Servant  (1) 

T. 

Theft. 

(1)  On  a  conviction  for in  a  dwell- 

ing under  Section  380,  Penal  Code, 
fine  cannot  be  substituted  in  lieu 
of  imprisonment,  though  it  may  be 
added  to  imprisonment 

(2)  Inability   to  prove   a    presumptive 

right  to  fish  within  certain  limits 
free  from  payment  of  rent,  is 
quite  distinct  from  the  want  of 
right  of  any  kind  to  fish  therein, 
rendering  a  person  so  fishing 
.  liable  to  be  brought  up  for  the 
of  fish  taken  by  him 

See  Boat. 

See  Procedure  (3)  (25) 

Transfer  of  Case. 

See  Evidence. 

See  Procedure  (13) 

Trespass. 

See  Jurisdiction  (3) 

L\ 

Unlawful  Assembly. 

See  Cumulative  Sentence, 

\V. 

Warrant. 

Section  68,  Code  of  Criminal  Pro- 
cedure, gives  a  Magistrate  juris- 
diction on  proper  evidence  to 
issue  a  warrant  for  the  arrest  of 
persons  in  a  pending  case 
See  License  (1) 

Witness. 

In  a  trial  held  under  Chapter  XV. 
of  the  Criminal  Procedure  Code, 
it  is  not  an  irregularity  to  adjourn 
the  trial  under  Section  269  for  the 
purpose  of  allowing  the  accused 
to  secure  the  attendance  of  his 
witnesses.  As  a  general  rule,  a 
prisoner  should  have  his  witnesses 
present  on  the  day  of  trial  w 

See  Procedure  (2)   (8)  (11)  (15) 

(IP) 
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See  Maintenance. 
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CIVIL  CIRCULAR  ORDERS. 


No.  16. — Cancels  Circular  No.  7,  dated 
22nd  March  1871,  and  restores  Cir- 
cular No.  1,  dated  4th  January  1871, 
regarding  the  transmission  of  records 
by  the  post 
No.  1 7,— -Circulates  rules  for  the  admission 

of  appeals 
No.  18. — Cancels  7  Circular  Orders  which 
have  ceased  to*  be  necessary  since 
•      •  the  new  Registration  Act,  VIII.  of 

1 87 1 ,  came  into  force 
No.  1 9.—Calls  attention  to  Section  243,  Act 
VI 1 1,  of  1 859,  regarding  the  appoint- 
ment  of   a  Manager   for  property 
which  has  been  attached 
No.  20.— Calls  for  a  return  of  the  duty 
levied  on  Probates  and  Letters  of 
Administration  under  the  Succession 
.  Act,  and  on  Certificates  under  Act 
XXVII.  of  i860 
No.  21.— Explains  a  previous  Circular,  and 
•  states  that  the  charge  for  sending 
records    should  be    Dome   by    the 
Courts,  and  not  by  the  Post  Office  ... 
No.  22. — Extends  to  Small  Cause  Courts 
Circular  No.  1 8,  dated  23rd  June 
1870,  regarding  furnishing  copies  of 
documents,  &c,  to  applicants,  so  far 
as  the  same  may  be  applicable 
No.  23.— Circulates  Kules  regarding  the 
•         appearance  in  suits  of  the  Govern- 
ment Pleaders  on  behalf  either  of 
the  Government  or  of  Government 
servants 
Memo.  No.  4.— -Requests  Judges  to  report, 
for  the  sanction  of  the  High  Court, 
all  cases  in  which  a  Sherishtadar  is 
placed  in  charge  of  the  current  duties 
of  a  Moonsiff's  Court 


No.  24. — Asks  Judges  to  inform  the  Court 
when  they  consider  it  advisable  that 
a  Moonsiff  should  be  invested  with 
jurisdiction  of  a  Court  of  Small 
Causes  up  to  the  amount  of  fifty 
rupees 

No.  25. — Gives  instructions  as  to  the  pre- 
paration of  Statements  A,  B,  ana  C, 
prescribed  by  Circular  No.  31,  dated 
4th  November  1870,  laying  down 
new  quarterly  returns  ... 

No.  26. — Directing  a  certain  percentage  to 
be  deducted  from  proceeds  of  sales 
in  execution  of  decrees  and  credited 
to  Government  ... 

Memo.  No.  5. — Calls  for  information  re- 
garding the  transmission  of  records 
of  MoonsiftV  Courts,  &c,  to  the  Ap- 
pellate Courts  in  the  several  districts , 
with  a  view  to  carrying  out  the  pro- 
visions of  Circular  No.  17,  dated 
23rd  May  last 

Memo.  No.  6. — Small  Cause  Courts  Judges 
to  obtain  and  keep  up  the  "  Diary 
of  the  Court "  prescribed  by  Circu- 
lar Order,  dated  14th  February  1870 

Memo.  No.  7. — District  Judges  to  forward 
to  the  High  Court  an  impression 
of  the  seals  of  their  respective 
Courts 
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No.  27. — Forbids     the     employment     of 

Sherishtadars  on  the  Bench  ...     10 

No.  28. — Further  instruction  in  respect  to 
the  Forms  A,  B,  and  C  of  the  quar- 
terly returns  of  Civil  Work  ...     11 
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HIGH  COURT  LETTERS. 


¥o.  1701.  — Court  Fees  Act  — Plaint  — 
Jurisdiction  —  Moonsiff  —  Declara- 
tory Decree 

No.  497. — An  original  judgment  once  deli- 
vered is  final  in  regard  to  the  power 
to  correct  it  —  Evidence  as  to  good 

m  «nd  bad  character  produced  for  or 
against  the  accused  —  Previous  con- 
viction of  accused— Cross-examin- 
ation —  Evidence  —  Signature  by 
Magistrate  —  Charge  sheets  —  How 


charges  should  be  drawn— Extortion 
—  Section  196,  Code  of  Criminal 
Procedure — Section  383,  Penal  Code 

No.  542.  —Jurisdiction  —  Sessions  Judge 
has  power  to  send  for  any  record 
of  any  case  decided  by  Magistrate  of 
the  District  as  a  Court  of  Appeal  ... 

No.  502. — An  appeal  lies  from  a  Magis- 
trate's sentence  of  14  days'  imprison- 
ment and  fine  under  Section  379, 
Penal  Code 


CRIMINAL  CIRCULAR  ORDERS. 


No.  6.— Directs  officers  to  forward  to  the 
Government  of  India,  in  the  Military 
Department,  a  copy  of  all  convictions 
of  persons  serving  Government  in 
that  Department 

™°»  7-^CalIs  attention  of  Magistrates  to 
Section  237,  Act  VIII.  of  1869,  pro- 
hibiting police-officers  in  charge  of 


stations,  from  proceeding  in  cases 
where  no  sufficient  grounds  appear 
for  inquiry,  &c. 

No.  8.— Requests  Sessions  Judges  and  Ma- 
gistrates of  Districts  to  inform  them- 
selves thoroughly  from  time  to  time 
of  the  mode  in  which  business  is 
transacted  by  their  subordinates    ... 
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(PRIVY  COUNCIL  RULINGS). 


A. 

Act  XX.  OF  1866. 

See  Registration, 


Agekt. 

Appeal, 


See  Del-credere « 

See  Pleadings, 
See  Practice\\) 

B. 


Bono. 


The  mere    circumstance    of   a  — 
not  being  registered  is  not  suffi- 
cient by  itself  tocounterbalance  the 
evidence   if  it  is  generally  satis- 
factory  in   proof  of   the   validity 
of  the 
Boundaries. 
■  See  Decree  for  Land  {1) 

See  I*ocal  Investigation  (1) 

C. 
Cuse  of  Action. 

See  Limitation  (4) 
Collusive  Sale. 

See  Minors  (1)  (2) 
Compromise. 

Where  a  compromise  of  a  suit  is 
made,  it  ought  to  be  carried  out 
,  by  proper  deeds  and  filed  in  Court , 
particularly  where  infants  are  con- 
cerned so  as  to  have  the  assent  of 
the  Court  at  the  time  instead  of  its 
being  totally  concealed  from  them 
See  Minors  (1)  (2) 

COKSIDER  ATI  ON-M  O  X  EY. 

See  Registration  (1) 

D. 
Decree  for  I, and. 

Where  a  — -  directed  that  plaint- 

iff should  obtarn  possession  of 
land  according  to  the  boundaries 
given  in  the  plaint  and  also  speci- 
fied the  quantities  of  land  of  which 
he  was  to  obtain  possession,  and 
it  turned  out  that  those  quantities 
were  not  strictly  accurate,  it  was 

held  that  the Should  be  in- 

'  terpreted  as  if  it  were  a  convey- 
ance of  land  stating  the  boundaries 
and  then  saying  that  it  contains 
$0  many  acres :  and  that  plaint- 
iff was  entitled  to  all  the  land 
contained  within  the  boundaries 
•  stated  in  the  plaint,  the  mistake  in 

•  the  quantities  stated  in  the  decree 
being  merely  a  false  description  ... 


30 
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Del-credere  Agent. 

See  Limitation  (7) 

E. 
Evidence. 

The  ex-part e  deposition  of  a  witness, 
who  might  have  been  called  and 
cross-examined  at  the  trial,  ought 
not  to  have  any  weight  given 
to  it 

See  Possession  (1) 
See  Registration  (1)] 

F. 

Fabricated  Documents. 

Judgments  of  the  Lower  Courts,  hold- 
ing that  two  documents  set  up  by 
the  defendants  under  which  they 
claimed  to  hold  as  jotedars  were 
fabrications,  upheld 

False  Description. 

See  Decree  for  Land  (1) 

Findings  of  F\ct. 


See  Fabricated  Documents  (1) 
See  Forgery  (1) 


Forgery. 


Judgment  of  the  High  Court,  revers- 
ing a  decision  of  the  Lower  Court 
which  held  a  deed  to  be  a——, 
upheld  on  a  consideration  of  the 
evidence  in  the  case 

G. 

Government  Bonds. 

See  Surety  (1) 

I. 

Issumnovisee  Returns. 

See  Possession  (I) 


L. 


Limitation. 


(1)  Two  owners  of  an  estate  in  which 
they  had  equal  shares,  having 
agreed  to  collect  the  rents  through 
a  collector  appointed  by  the  Court, 
appeared  both  of  them  to  have 
collected  and  received  sums  i% 
the  mofussil  from  the  local  agent 
of  the  ycol lector  and  sometimes 
from  trie  tenants.  The  circum- 
stances all  went  to  shou*  that  their 
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LiaftT.vriox — (Continued). 


Limitation— (Continued), 


receipts  were  not  receipts  which 
could  be  alleged  to  be  receipts 
by  a  tenant  in  common,  anta- 
gonistic to  his  other  tenant  in 
common,  but  that  they  were  all 
part  and  parcel  of  a  common  ar- 
rangement by  which  the  whole  of 
the  rents  were  to  be  received 
by  the  agent,  or  by  the  party  act- 
ing under  the  authority  or  with 
the  tacit  assent  of  the  agent,  the 
separate  collections  of  each  party 
having  to  be  dealt  with  as  if  receiv- 
ed from  the  agent  or  collector. 
Held  that  the  statute  of  limitation 
could  not  apply  to  a  claim  by  one 
owner  against  the  other  as  for  the 
collections  made  during  twelve 
years  previous  to  the  institution  of 
the  suit,  one  party  having  received 
more  one  year  and  less  the  pre- 
vious year  ;  and  that  it  would  be 
absolutely  necessary  in  taking  the 
accounts  from  any  date  to  see 
what  the  state  of  things  was  be- 
tween them  at  that  date 

(2)  The  plaintiff  whose  claim  was  based 
on  the  title  of  a  person  who  pur- 
chased under  a  decree  for  sale  in 
a  suit  for  foreclosure  of  a  mortgage, 
which  suit  was  brought  in  tne 
Supreme  Court  and  was  instituted 
prior  to  a  sale  under  which  the 
defendant  claimed,  contended  that 
the  defendant  was  bound  by  that 
decree  for  sale  in  exactly  the  same 
manner  as  if  he  had  been  a  party 
to  the  foreclosure-suit.  Held  that 
there  was  no  foundation  for  such 
a  claim,  and  that  the  decree  for 
sale  had  no  operation  whatever 
upon  the  title  of  a  person  in  the 
country  who  was  no  party  to  the 
foreclosure-suit 

(3)  The  title  of  a  judgment-creditor, 
or  a  purchaser  under  a  judg- 
ment-decree, cannot  be  put  on  the 
same  footing  as  the  title  of  a  mort- 
gagor or  of  a  person  claiming  un- 
der a  voluntary  alienation  from  the 
mortgagor.  The  possession  of 
such  purchaser,  if  bond  fide  and 
without  notice  of  the  mortgage,  is 
the  possession  of  an  owner ;  and 
a  suit  by  a  mortgagee  against  the 
purchaser,  founded  on  a  title  to  en- 
v  ter  into  possession  by  reason  of  a 
default  having  occurred,  ought  to 
be  brought  within  twelve  years 
after  the  commencement  of  the 
^purcharer's  possession 
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(4)  A  sum  of  2  lakhs  of  rupees  which 
had  been  paid  by  a  debtor  in  pan- 
satisfaction  of  a  larger  sum  due  to 
the  shareholders  (among  whom 
were  the  plaintiff  and  the  defend-  * 
ants),  the  heirs  of  a  deceased 
banker,  according  to  their  shares 
in  the  estate,  was  appropriated 
by  the  defendants.  The  several 
shareholders  brought  separate 
suits  against  the  debtor  for  their 
separate  shares,  the  result  of  which 
suits  was  that  the  2  lakhs  was 
appropriated  to  the  whole  debt  and 
the  plaintiff's  ^claim  was  thereby 
reduced  by  25,000  rupees,  while  the  • 
defendants  received  16,000  rupees 
more  than  that  they  were  entitled 
to  from  the  common  debtor.  The 
present  suit  was  brought  by  the 
plaintiff  against  the  defendants 
for  his  full  share  of  the  2  lakhs. 
The  defendants  pleaded  that  the 
suit  was  barred  by  limitation,  more 
than  twelve  years  having  elapsed 
from  the  date  of  the  original 
payment  of  the  2  lakhs.  Held 
that  plaintiff's  cause  of  action 
arose  out  of  the  result  of  the  for- 
mer suits  against  the  debtor,  and 
not  out  of  the  original  payment  of 
the  2  lakhs,  and  limitation  ran,  not 
from  the  date  of  the  original  pay- 
ment, but  from  the  lime  that  the 
defendants  received  more  than 
their  proper  share  ...    *° 

(5)  Held  also,  that  the  plaintiff  was 
entitled  to  recover  from  the  de- 
fendants, not  the  full  sum  of  25,000 
rupees  j)Jwdrr~he  had  lost  as  the 
result/of  the  proceedings  against 
the  debtor,  but  the  16,000  rupees 
which'  the  defendants  had  received 
over  and*  cahnve  their  proper  share, 
and  which  must  be  considered  as 
money  had  and  received  by  the  I 
defendants  to  the  plaintiff  *s  use  ...    2° 

(6)  B  and  C  were  respectively  the 
xst  and  2nd  mortgagees  of  pro- 
perty which  were  mortgaged  to 
them  by  A.  The  mortgages  were 
in  the  English  form  and  con- 
tained the  usual  proviso  for  re- 
demption, and  also  a  proviso  that 
the  mortgagor  should  continue  in 
possession  until  default  vyis  made 
when  an  express  entry^fyas  given 
to  the  mortgagee.  ^During  %the 
continuance  of  thr  ,  mortgages*  D 
purchased  the  pr  "  tv  m  ques* 
tion  from  the  /  .Jgnee  in  insol- 
vency' of  E,  w'  *a4  purchased 
it  from  A.    F          nourchase ^ made 
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Umitati  on — (Continued). 

Spwards  of  twelve  years  before 
the  institution  of  this  suit,  and  had 
been  followed  for  upwards  of  twelve 
years  by  registration  and  muta- 
9  tion  of  names  in  the  Collectorate. 

A,  the  mortgagor,  made  default, 
much  more  than  twelve  years  be- 
fore the  commencement  of  this  suit. 
B  having  obtained  a  decree  for 
foreclosure   in  a  suit    which   he 
brought  against  A  alone.     C  paid 
B  off,  took  a  transfer  of  his  mort- 
gage, and  in  his  turn  sued  A  alone, 
and  obtained  a  decree  for  fore- 
closure.    C  then  brought  this  suit 
•       •       against   D,  who  pleaded  twelve 
years'  limitation  in  bar.  Held  that 
C  acquired  no  right  against  D,  who 
was  no  party  to  the  foreclosure- 
proceedings,    except    that  which 
was  conveyed  to  him  by  his  secu- 
rities, and  the  right  he  had  under 
the  mortgage*deed  was  to  obtain 
possession  of  the  land*  his  cause 
of  action  as  to  which  accrued  when 
the  mortgagor  made  default ;  and 
as  that    was  more  than    twelve 
years  before  suit,  C  was  barred, 
the  exception  in  Section  6,  Act 
XIV.  of  1859,  not  applying  to  this 
case,  D's  possession  being  in  no 
sense  possession  by  permission  of 
the  mortgagee 
17)  A  suit  against  a  del-credere  agent, 
on  a  balance  of  accounts  in  re- 
spect of  dealings  regarding  which 
*  there  is  no  express  written  con- 

tract, is  governed  by  the  three 
years  prescribed  by  Clause  9,  Sec- 
tion 1,  Act  XIV.  of  1859 

Local  Investigation. 


In  a  case  in  which  plaintiff  sued  to 
recover  some  land,  and  in  which 
defendant  denied  the  power  of 
plaintiff's  vendor  to  sell  the  land 
claimed,  or  a  part  of  it,  a  local 
inquiry  was  ordered  to  ascertain 
the  boundaries  of  the  land  in 
dispute.  Judgment  of  the  High 
Court — upholding  the  decision  of 
the  Lower  Court  which  dismissed 
the  suit,  because  plaintiff  failed  to 
appear  or  take  proper  steps  before 
the  Ameen  at  tne  local  investiga- 
tion, and  because  he  omitted  to 
give  formal  proof  of  his  deed  of 
purchase— confirmed . 

M. 

•  Minors. 

*(0  A  suit  by  the  plaintiffs'  guardians 
for  the  plaintiffs'  mother's  share  in 
tertain  dower  resulted  in  a  decree 
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Minors — (Continued).  • 

for  62,913  rupees  calculated  on 
the.  allegation  in  the  plaint  that 
such  share  was  one-third  of  the 
entire  amount  of  dower.  That  suit 
having  been  sold  by  the  plaintiff's 
guardians  for  the  alleged  sum  of 
5 1 ,000  rupees,  the  plaintiffs  brought 
the  present  suit  to  set  aside  that 
sale  as  collusive.  Held  that  it 
was  incumbent  on  the  defend- 
ants in  this  suit  to  prove  that 
they  paid  the  51,000  rupees 
to  the  plaintiffs  when  they  came  of 
age,  or  at  least  that  the  money 
reached  the  plaintiff's  hands  when 
they  came  of  age  ...     22 

(2)  A  compromise  set  up  by  the  de- 
fendants in  the  present  suit  having 
been  rejected,  a  decree  was  given 
to  the  plaintiffs  for' the  sum  of 
Rs.  62,913  awarded  in  the  ori- 
ginal suit.  That  decree  was  up*  • 
held  in  appeal;  but'  as  it  was 
alleged  that,  on  the  facts  stated  in 
the  plaint  in  the  original  suit,  the 
plaintiffs'  mother's  share  of  the 
dower  was  one-eighth,  and  not  one- 
third,  the  Privy  Council  held  that 
plaintiffs  ought  not  to  benefit  bythat 
mistake,  if  it  was  a  mistake,  and 
they  accordingly  left  it  to  the  Lower 
Court  to  inquire  into  that  point, 
and  to  let  execution  go  for  the  one- 
eighth  or  the  one-third  share, 
according  as  the  fact  might  turn  tut    22 

Mortgage. 

See  Limitation  (2)  (3)  (6) 

P. 

Plbadings. 

Judgment  of  the  High  Court  dis- 
missing a  plaintiff's  suit  confirmed 
on  the  evidence  in  a  case  in  which 
plaintiff  sought  in  the  Lower  Court 
to  set  up  a  deed  of  alleged  sale 
from  a  Mahomedan  purdanusheen 
lady  in  favor  of  her  niece,  which 
position  he  abandoned  before  the.  . 
High  Court,  where  he  suggested 
that,  although  it  was  not  good  as  a 
deed  of  sale,  it  would  be  good  as 
a  deed  of  bounty,  the  sale  being 
colourable  for  the  purpose  of  giving 
effect  to  a  gift  which  otherwise  it 
might  be  difficult  to  make  under, 
the  Mahomedan  Law  ...    32 

Possession. 

Case  in  which  the  long  interrupted 
—  of  the  defendant  which  was 
deposed  to  by  two  aged  witnesses 
was  held  to  be  entitled  to  greater 
weight  than  three  issumnovisee  re- 
turns which  were  adduced  by  the  * 
plaintiff  n  m      ff.    29 
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•  Practice. 

(i)  Although  it  is  open  to  parties  be- 
fore the  Privy  Council  to  allege  a 
mistake  has  been  made  in  a  fact  of 
law,  which  did  not  arise  in  the 
Court  below,  they  must  clearly 
make  it  appear  before  the  Privy 
Council  that  the  mistake  was  really  ' 

made  by  the  Judge  below,  and         ! 
that  the  decision  is,  in  fact,  attribu- 
table to  such  mistake  ...       5 
(2)  The  Privy  Council  will  not  inter- 
fere in  a  case  in  which  objections 
are  taken  to  matters  of  practice, 
unless  they  see  very  clearly  that 
justice  has  not  been  done  ...     22 
r  _                 See  Pleadings  (1) 

Purchaser  under  Decrbe. 

See  Limitation  (2)  (3)  (6) 

R. 

Registration. 

(1)  An  instrument  acknowledging  the 
payment  of  the  consideration- 
money  for  what  was  to  be  ulti- 
mately an  absolute  sale  of  the 
property  in  question — for  what 
in  equity  did  presently  operate 
•  as  a  sale  of  the  property — is  an 
instrument  which  by  the  2nd  Sec- 
tion of  Act  XX,  of  1866  is  required 
to  be  registered,  and  cannot  be 
received  in  evidence  under  Sec- 
tion 49  if  it  has  not  been  registered    26 

:.  (a)  Where  a  person  who  is  alleged  to 
have  executed  a  deed  denies  be- 
fore the  Registering  Office*  that 
the  deed  was  executed  by  him, 
the  Zillah  Judge,  having  regard 
to  the  provisions  of  Section __ 
and  the  form  of  the  petition  given 
in  the  Schedule  to  the  Act,  has 
jurisdiction  to  determine  such  a 
question  ...     26 

See  Bond  (1) 
S. 

Separate  Collections. 

See  Limit  at  to  n  ( 1 ) 


Shareholders. 


Surety. 
In 


See  Limitation  (4)    •         * 

a   case  in  which  a    surety   was 
sued    by     Government    for    the 
amount  of  defalcations  committed 
by  the  person  for  whom   he  was 
security  during  the  period  of ^  six 
years,  out  of  a  total  period  of  eight 
years  for  which  he  held  office)  it 
appeared  that  the  surety-bond  was 
renewed    only    three    times,  the 
old  bond  being  retained  by  Go- 
vernment,  and  that  in   the  other 
years  the    Government  did  not 
renew  the  bontls,  but  made  an 
inquiry  into  the  sufficiency  of  tft 
security.    It  was    contended  by 
surety  that  by  the  renewal  of  the, 
bond,  each  bond,  as  it  was  renewed,' 
was  in  fact  a  novation,  so  that  no 
action  could  any  longer  be  main* 
tained  upon  the  old  bond,  and  the' 
surety  was  only  responsible  for  tKft 
deficiencies    which     might   havt 
taken  place   subsequently  to  tfef' 
giving  of  the  last  bond.    HttfO 
that,    in    the    absence    of    Mf*' 
thing  to  show  that  the  Govern^ 
ment  knew  of  the  frauds*  or  toPF 
the  surety  had  any  idea  that  ne^ 
was  discharged,  or  had  a  right  tow 
old  bonds,   it  could  not,  in 
case,  be  inferred  that  it  was  int< 
ed  to  discharge  the  old  bonds, 
after  the  giving  of  the  new  bod 
a  discovery  was  made,  though  on* ,  I 
known  at  the  time,  that  frauds  had 
committed  durinjg  the  time 
that  the  old  bond  was  in  existence 

T 

Tenani  in  Common. 

It  does  not    follow   that    because  a  ^ 

man   who  was has  receiw 

something,  and  has   then  sold  «, 

to  another,  that  a  third *caR 

make   the    purchaser   answerable  .1 
personally     for    that    which  *** 
received  by  the  person  who  ba* 
relinquished  in  his  favor 
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LIST  OF  PRIVY  COUNCIL  JUDGMENTS 
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(From   Volume  I.  to  the  end  of  Volume  XVI.). 


Names  of  Parties. 


Names  of  Parties. 


fbdool  Ali   vs.    Moiuffcr  J-J  ossein 

•   Chowdhry 

tbraham  vs.  Abraham 

kf.vor.ate- Gen  era]    of    Bengal    vs. 

Ranee  Sumo  Moyee 
kfa  Mahomed  Rohim  Sherajee  vs. 

Mirja   Afi   Mahomed  Shoosty 
.    and  another  .  ... 

Ihmed   Rezah  —  See   Syud   Ahmed 

Utah. 
Ijoodhya  Pershad  vs.  Omrao  Singh 
'-     1  Mohinee  Dossee  vs.  John 


Doe 


Move 


Chowdhrain 


Moyee 

Sheeb  Chunder  Roy 
InundMoyee Dossee  -vs.Dhonendro 
*   Chunder  Mookerjee 
kmoovier  vs.  Ramasubha  Aloyan 
Irtusecr  Curscljee  vs.  Perozeboye 
Irrathoon  vs.  Cochrane 
Uhmffoodnwbih    Ahmed     Hossein 

is.  Hyder  Hossein  Khan        ... 
Mchwna .w.  Ramtnadha  Baboo  ... 

B. 

W>oo  Gungapershad — See  Gunga- 

per  shad. 
hbio  Pulwan  Sing— See  Pulwan 

hbun  Wallad  Rajah  Kartick  vs. 
Davood  Wallad  Nuimoo    ■  ... 

iuna  Soonduree  Dossee  vs.  Radhi- 

Im  Chowdhrain 
fank  of  Hindustan,  China,  &  Japan 

pi. The  Eastern  Financial  Asso- 

fcrtow  «.  Ord 

«r  Chunder  Joobraj  vs.  Deputy 

Collector  of  Bhulooah 
l«  Perub  Sahee   vs.    Rajendro 

Pertab  Sahee 
mace   Chand    and    another    vs. 

IWb  Chund 
™eem%  Sunkur  vs.  Jamasjee  Sha- 


.  Ram 


Bhaobun  Moyee   Debee 

Kahore  Acharie 
™wn  Doss  vs.  Shaikh  Mahomed 


.  Mym 


Bhugwandeeu   Doobey 

Baee 
Bhya  Ram  Singh  vs.  Bhya  Ugur 

Bomaniee  Munchcrjec  vi.  Hossein 

Abdoollah 
Brett  vs.  Elaiya 
Brijobutty  vs.  Pertab  Singh 
Brojonath  Koondoo  Chowdhry  vs. 

Khelat  Chunder  Ghose 
Bunwaree  Doss  vs.  Golam  Hossein 
BunwareeLalM.Het  Narain Singh 
Buroda    Kant    Roy   vs.    Chunder 

Coomar  Roy 
Buroda  Kant  Roy  vs.  RamTunnoo 

Bose 
Bu.z1ul.Ru.heem  itf.I.uteefutannissa 
Rnzlul  Ruheem  vs.  Shumsoonnissa 

Begum 


CavalyVencataNarainapah?'j.The 
Collector  oi  Masulipatam 

Chellaymal  vs.  Muttiafamal 

Chetty  Colum  Coomara  Vencata- 
chellaBaddyarvx.  Rungasawmy 
jyengar 

Cheyt  Ram  vs.  Chowdree  Nowbut 


Ram 


.  Koer 

n  Syn  vs. 


Choonee  Lai  Nagindas 

Chund  Nagindas 
Chowdhry  vs.  Chowdhry 
Chowdhry  Pudum  Singh 

Oodey  Singh 
Chowturya  Run   Murdu 

Sahib  Ptirlahad  Syn 
Chundrabulee  Debia  vs 

Debia  Chowdhrain 
Cochrane  vs.  Hiiro  Soondurec  Debia 
Collector  of  Madura  vs.  Muttee 

Ramalinga  Satputty 
Collector     of     Masulipatam    vs. 

Cavala  Vencata  Narain  pah  ... 
D. 
Deby  Persad  vs.  Dowlut  Singh  ... 
Deep     Narain    Singh     vs.    Lai 

Chutterpn^Singh 
Devaji  Goyaji  w.Godubhai  Godbhai 
phunput  Singh  vs.  Gooman  Singh 
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Dhurn    Doss    Pandey   vs.    Shama 

Soonduree  Debia 
Domun  Singh  vs.  Kassee  Ram  and 

Doorga  Persad  Roy  Chowdhry  vs. 

Tara  Persad  Roy  Chowdhry.  . 
Dukur  Pershad  Bustooree  T/j.Musst. 

Foolcoomaree  Dabec 


East  India  Company  vs.  Kamachee 

Boye  Saheba 
East  India  Company  vs.  Robertson 
Eduljee     Framjee     vs.     Abdoollah 

HadjecCherak 
Ekcowree  Singh  vs.  Heera  Lai  Seal 
Eshan   Chunder  Singh  vs.  Shama 

Chutn  Bhutto 


Farquharson  vs.  The  Gove 

of  Bengal 
Fatlma'K  hat  toon  vs.  Mahomed  Jai 

Chowdhry 
Fischer  vs.  Kamala  Naicker 
Forbes  vs.  Ameeroonissa  Begum  . 
Forbes  vs.  Meer  Mahomed  Tuque 
Futteh  Chand  Sahoo  vs.  Leelnmbe 
.     Singh  Doss 


Gholab  Koonwaree  vs.  Eshur  Chun- 
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APPELLATE  HIGH  COURT. 


* 


•  The  ist  June  1871. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges, 

Sale  of  iinder-tenures— Sections  106  and  xo7, 
of  1850—  Intervention— Proprietors 


Case  No.  284  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  West  Burdwan, 
dated  the  22nd  December  i8jo,  affirming 
a  decision  of  the  Moonsiff  of  Sona- 
mookhee,  doled  the  2jth  June  1870. 

*  Gobtn  Chunder  Dey  (Plaintiff),  Appellant, 

versus 

Nnddiar  Chand  Adheekaree  (one  of  the 
Defendants),  Respondent. 

Baboos  Chunder  Madhub  Ghose  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 


Sections  106  and  107,  Act  X.  of  1859,  apply  only  to 
cues  in  which  the  existence  of  the  under-tenure  and 
the  decree-holder's  right  as  landlord  are  admitted,  not 
where  they  are  denied,  and  an  adverse  proprietary  title 
b  set  np  by  the  claimant  as  owner  of  the  land. 

The  remedy  open  to  the  owner  of  the  land  in  such  a 
ise  is  under  Section  77  before  the  decree  is  made  j  but 
after  he  allows  it  to  be  made,  he  cannot  have  it  set 
aside  ifi  execution.  • 


Ainslie,  J. — Plaintiff  obtained  a  decree 
far*  arrears  of  rent  of  an  under- tenure 
against  £fand  Kishor*  Singh  and   other*. }  aware  of  no  case  like  this. ^ 

VoL  XVI. 


In  execution  of  this  decree,  he  applied  to 
the  Collector  for  the  sale  of  the  lands  in 
snit  under  Section  105,  Act  X.  of  1859. 

Defendant  opposed  the  sale,  averring  that 
a  portion  of  the  lands  which  plaintiff  pro- 
posed to  sell  are  not  part  of  the  mal  lands 
of  the  plaintiff,  but  are  lakheraj  lands  be- 
longing to  Nund  Kishore,  and  held  by  him 
(defendant)  under  Nund  Kishore,  ana  that 
in  the  remaining  portion  neither  plaintiff  nor 
Nund  Kishore  have  any  interest  whatever. 
His  objections  were  allowed,  and  the  sale 
was  stayed. 

Plaintiff  now  sues  to  establish  his  title  as 
proprietor  of  the  said  lands,  and  both  the 
Lower  Courts  have  held  that  his  suit  is  out 
of  time  under  Section  107,  Act  X.  of  1859.  . 

Plaintiff  appeals  specially  on  two  grounds  : 
rst,  that  Sections  106  and  107  do  not  apply 
under  the  circumstances  of  this  suit;  and 
2nd,  that  the  suit  was  instituted  within  one 
year  from  the  final  order  in  appeal  from  the 
order  of  the  Deputy  Collector. 

By  Section  107  no  appeal  is  allowed,  and 
plaintiff,  by  filing  an  appeal  contrary  to  the 
provisions  of  the  law,  cannot  gain  extension 
of  time. 

The  question  we  have  to  answer  is  whe- 
ther Sections  106  and  107  apply  only  to 
cases  in  which  the  existence  of  the  under- 
tenure  and  the  decree-holder's  right*  as 
landlord  are  admitted,  or  also  to  cases  in 
which  they  are  denied,  and  an  adverse  pro- 
prietary title  as  owner  of  the  land  is  set 
up. 


The  point  appears  never  to  have  been 
decided  in  this  Court,  and  the  pleaders  are* 
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Section  105  provides  that  an  under-tenure, 
which  by  law  or  custom  is  transferable  by 
sale,  may  be  sold  under  a  decree  for  arrears 
due  in  respect  of  that  under-tenure. 

Section  106  is  as  follows:  "If  before 
"the  day  fixed  for  sale  of  any  such  under- 
"  tenure  as  aforesaid  in  execution  of  a  de- 
"crde  for  arrears  due  in  respect  of  such 
"under-tenure,  a  third  party  appear  before 
"the  Collector,  and  allege  that  such  third 
"party,  and  not  the  person  against  whom 
"the  decree  ba$  been  obtained,  is  the  pro- 
"  prietor.  of  such  under-tenure,  and  was  in 
"  lawful  possession  of  the  same  at  the  time 
"  when  such  decree  was  obtained.  The  Col- 
"  lector  shall,  under  certain  conditions,  pro- 
"  ceed  to  enquire  into  and  adjudicate  upon 
"  the  claim,"  &c. 

The  words  "proprietor  of  such  under- 
tenure11  seem  to  us  to  denote  that  the  ob- 
jection provided  for  is  one  which  admits  the 
existence  of  the  under-tenure,  and  therefore 
the  title  of  the  decree-holder  as  landlord, 
and  only  questions  the  propriety  of  the  sale 
on  the  ground  that  the  claimant,  and  not  the 
judgment-debtor,  is  the  party  against  whom 
a  decree,  if  any,  should  have  been  made  as 
holder  of  the  under-tenure.  The  last  Clause 
of  the  Section  can  only  refer  to  such  objec- 
tions. It  provides  that  unregistered  trans- 
fers of  under- tenures,  the  registration  of 
which  is  required  by  law,  shall  not,  unless 
sufficient  cause  be  shown  for  non- registra- 
tion, be  allowed  to  defeat  the  landlord's 
right  to  sell  the  tenures. 

The  respondent  contends  that  the  words 
"  proprietor  of  such  under-tenure  "  admit  of 
being  interpreted  as  including  one  who  claims 
as  landlord  of  the  under-tenant  or  owner  of  the 
soil  which  forms  the  subject  of  the  tenancy, 
and  that  the  defendant  consequently  was  a 
party  who  had  a  right  of  intervention  under 
Section  106,  and  plaintiff  must,  therefore, 
be  bound  by  the  provisions  of  Section  107. 
The  law,  it  is  said,  provides  for  the  protec- 
tion of  persons  who  were  no  parties  to  the 
suit  in  which  a  decree  under  execution  was 
obtained;  and  if  defendant  could  not  come 
in  as  an  intervenor  under  Section  106,  he 
had  no  remedy  at  all,  but  must  submit  in 
silence  while  bis  property  was  sold. 

Doubtless,  any  person  exposed  to  injury 
by  acts  done  in  execution  of  a  decree  inter 
alios  ought  to  have  some  relief;  and  if  it 
we**  really  the  case  that  the  defendant  would 

•*.becn  injured  by  a  sale  imder  Section 
here  might  be  some  question  w  he  the  a 


he  could  not  be  included  among  those  en* 
titled  to  intervene  under  Section  °io6 ;  btf 
it  seems  to  us  that  such  is  not  the  case  here. 
The  expression  "  under-tenure  "  in  Sectiow 
105  and  ic6  is,  in  our  opinion,  used  in  rela- 
tion to  the  person  executing  the  decree,  lid 
means  a  tenure  held  under,  and  created  by, 
him  or  those  whom  he  represents:  cools 
quently,  no  right  held  under  another  and 
not  capable  of  being  exercised  within  the 
decree-holder's  estate,  or  that  estate  of  the 
rents  of  which  he  was  in  bond-fide  receipt 
and  enjoyment,  passes  by  a  sale  under  the 
former  Section,  and  no  interest  external  to 
that  estate  can  be  injured  by  such  safe 

When  it  is  proposed  to  hold  a  sale  d 
an  under-tenure  under  Section  105  in  satis- 
faction of  a  decree  for  arrears  of  rent  doe 
in  respect  thereof,  the  decree  is  primd-facii 
evidence  and  a  declaration  to  all  persons 
that  the  under-tenure  to  be  sold  is  one 
which  exists  within  the  boundaries  of  the 
judgment-creditor's  estate,  or  at  least  of 
that  estate  of  which  he  is  in  bon&fiit  en- 
joyment by  receipts  of  rents ;  and  by  the 
form  of  the  proceeding  the  creditor  declares 
that  he  has  no  intention  of  touching  any* 
thing  not  held  under  himself  or  of  travelling 
beyond  the  bounds  of  his  own  estate. 

If  we  look  at  the  procedure  for  the  sale 
of  under-tenures  in  execution  of  decrees 
under  Sections  105  and  109,  we  see  a  very 
marked  difference.  Under  the  former,  the 
decree-hdider  sells  a  definite  thing ;  under 
the  latter,  he  sells  only  rights  and  interests 
of  his  debtor.  Under  the  former,  the  pro- 
ceedings are  under  Act  VIII.  of  1^65, 
Bengal  Council,  and  the  decree-bolder  « 
bound  to  register  the  transfer  and  acknow- 
ledge the  purchaser  as  his  tenant,  and  the 
latter  acquires  the  tenure  free  of  incnm* 
brances,  saving  certain  exceptions.  Under 
the  latter,  the  proceedings  are  under  Ac* 
VIII.  of  1859,  and  there  is  no  guarantee  d 
title  or  any  special  assistance  or  privilege 
given  to  the  purchaser. 

It  is  evident  that  there  must  be  son* 
weighty  reason  to  account  for  this  differ- 
ence, and  this  is,  we  think,  to  be  found  m 
the  fact  that  in  one  case  the  jadgnaert- 
creditor  is  selling  something  that  from  the 
nature  of  the  case  is  within  his  own  con- 
trol ;  and  in  the  other,  he  is  dealing  wtn 
thaf  which  is  not  necessary  within  his  con- 
trol. 

Thus,  it  appears  that,  if  the  decree-hoJder 
be  acting  bond  fide,  he  cannot  be  infflflfl*fl' 
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on  the  rigfat9  of  other  land-holders;  if  maid 
jCde,  the'sale  is  a  nullity,  and  cannot  hurt 
them.  Consequently,  it  was  only  necessary 
to  provide  for  claims  to  an  under-tenure  put 
tip  for  sale  under  Section  105,  advanced 
by  persons  claiming  as  holders  under  the 
decree-holder,  who  alone  are  liable  to  be  in- 
jured by  sales  held  under  this  Section. 

« 

It  has  been  urged  that,   it  defendant's 

claim  did  not  come  under  Section  106,  it 

• 

grast  Jiave  come  under  Section  1 10,  and  then 
plaintiff  would  be  bound  by  the  provisions  of 
Section  111.  Now,  Sections  109  to  11 1  refer 
to  property  including  under-tenures,  other 
than  the  under-tenure  on  which  the  arrear 
accrued  for  which  a  decree  has  been  made ; 
but  it  is  manifest  from  the  proceedings  of 
the  Courts  below  that  plaintiff  was  seeking 
to  sell  the  very  tenure  on  which  the  arrear 
accrued.  This  contention,  therefore,  falls 
1  to  the  ground. 

Reverting  to  the  plea  of  hardship  to  the 
defendant,  if  he  is  allowed  no  remedy  either 
under  Section  106  or  Section  1 10,  we  think 
that  a  remedy  exists  under  Section  yj — 
he  might  have  prevented  the  making  of  the 
decree,  if,  in  fact,  he  was  the  owner  of  the 
lands  the  rent  of  which  the  plaintiff  sought 
to  recover,  and  in  receipt  and  enjoyment  of 
the  rents  thereof ;  but,  having  allowed  the 
decree  to  be  made,  he  ought  not  to  have  been 
allowed  to  set  it  aside  in  execution.  Having 
given  up  the  opportunity  of  asserting  his 
rights  which,  if  attacked  at  all,  were  attacked 
by  the  decree,  and  not  by  the  sale,  he  should 
have  been  left  to  establish  them  in  a  regular 
suit.  In  such  suit  he  would  have  been  plaint- 
iff. The  accident  of  his  being  defendant  in  this 
suit,  which  arises  from  a  mistake  as  to  his 
right  hi  intervention  under  Section  »o6, 
cannot  give  htm  any  title  to  set  up  limitation 
under  Section  107  against  the  present 
plaintiff.  ,  *  , 


We,  therefore,  reverse  the  decisions  of 
both  the  Lower  Courts,  and  remand  the  suit 
to  the  first  Court  for  trial  on  the  merits  with 
reference  to  the  remarks  in  this  judgment. 
Costs  to  follow  the  result. 


The  1st  June  1871, 

Present : 

TheHon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges. 

Mahomedan  Law— Pre-emption. 

Case  No.  217  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulport, 
dated  the  glh  December  i8jo,  reversing 
a  decision  of  the  Moonsiff  of  Tegran, 
dated  the  j/st  May  1870. 

Chamroo  Pasban  (Plaintiff),  Appellant, 

versus 

m 

Puhlwan  Roy  and  another  (Defendants), 

Respondents. 

Baboo  Motee  Lai  I  Mookerjee  for  Appellant. 
Baboo  Lukhee  Churn  Bose  for  Respondents. 

To  establish  the  right  of  pre-emption,  the  tulluba- 
ishtishad,  or  affirmation  before  witnesses,  must  be 
performed  in  the  presence  of  the  person  in  possession  of 
the  lands,  whether  it  be  the  vendor  or  the  purchaser. 

■ » 

Bayley ,  J. — In  this  special  appeal  •  the 
pleader  has  confined  his  arguments  to  the 
second  ground,  the  first  being  abandoned 
by  him. 

Both  the  Lower  Courts  have  found  as  a 
fact  that  the  tulluba-ishtishad  had  not  been 
duly  performed,  and  that  the  affirmation 
before  witnesses  had  not  been  made  in  the 
presence  of  the  purchaser  or  the  vendor. 

The  substance  of  the  oral  pleadings,  be- 
fore us  varies  somewhat  from  the  apparently 
purposely  vague  grounds  of  special  appeal. 
The  pleader,  however,  argues  that  the  pre- 
sence of  the  vendor  and  the  purchaser  is 
not  essential,  and  cites  Volume  III.,  Calcutta 
Edition  of  the  Hedaya,  page  571,  in  support 
of  his  contention ;  but  the  words  there  used 
*re  that  the  affirmation  skpU  be  "  against 
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the  vendor,  or  the  purchaser."  The  pleader 
argues  that  the  word  "against"  does  not 
mean  "  in  the  presence  of/'  Bearing  in 
mind,  however,  the  general  scope  of  the  law 
and  the  strictness  which  has  to  be  followed 
in  the  pre-emption  cases  which  are  contrary 
to  the  ordinary  policy  of  civil  rights,  the 
affirmation  before  witnesses  is  required  to 
be  in  the  presence  of  the  vendor  and  the 
purchaser,  in  order  that  they  may  know  what 
is  being  done  against  their  interests.  So 
that  from  the  very  passage  that  the  pleader 
for  the  special  appellant  cites  in  his  favor, 
it  is  quite  clear  that,  whether  it  be  the 
vendor  or  the  purchaser,  whoever  is  in  pos- 
session of  the  lands,  should  be  present  to 
witness  to  the  affirmation. 

In  this  view,  we  think  that  the  judgment 
of  the  Lower  Appellate  Court  is  perfectly 
correct.  We,  therefore,  dismiss  this  special 
appeal  with  costs. 


The  1st  June  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Measurement-papers — Naxir's  report  — 

Evidence. 

Cases  Nos.  2616,  2617,  an(*  2*>23  of  1870. 

Special  Appeals  from  a  decision  passed 
by    the    Subordinate    Judge    of  Sarun, 

.  dated  the  12th  September  i8jo,  affirming 
the  decisions  of  the  Sudder  Moonsiff  of 
that  District,  dated  respectively  the  25th 
March  and  18th  May  i8jo. 

Gobind  Muhtoo  and  others  (Plaintiffs), 

Appellants, 

versus 

Cfoopee  Bhuggut  and  others  (Defendants), 

Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
"  Appellants. 

Baboos  Debender  Narain  Bose  and  Bama 
*     «*  Churn  Banjrjee  for  Respondents.        c 


Measurement-papers  cannot  be  treated  as  uuufas* 
sible  in  evidence  because  set  aside  by  dedSons  of  tk 
Lower  Courts,  if  those  decisions  have  been  reversed  kf 
the  High  Court* 

The  report  and  map  of  a  Nazir  who  is  not  exanriaei 
in  a  case  are  no  evidence  whatever, 

Kemp,  J. — It  is  admitted  that  one  dec** 
sion  will  govern  these  three  appeals.    Hk 
plaintiff  sued  for  possession   of  a    clomp 
of  bamboos  and  one  dhoor  of  land,  valuing 
his  suit  at  10  rupees.    The   plaint  alleges 
that  the  clump  of  bftnboos  and  \b\  bad 
on  which  they  stand  appertain  to  the  plaint- 
iff's share  of  Ph&ut  Kalan,  and  prays  that 
the  decision  of  the  Collector,  dated  the  17th! 
March  1869,  be  reversed.     The  defendant's 
allegation  is  that  the  clump  of  bamboos  and 
the  land  claimed  by  the  plaintiff  appertaifi ! 
to  Phlut  Khoord.    Both  Courts  have  d»  j 
missed  the  plaintiff's  claim. 

In  special  appeal  two  grounds  are  taken:  | 
1st,  that  the  Lower  Courts  were  wrong  «  j 
holding  the  thakbust  map  and  other  measare-  j 
ment-papers  as  bad  on  account  of  their  being* 
set  aside  by  the  decisions  dated  16th  May 
1867  and  March  1868,  as  these  decisions  wot 
reversed  by  this  Court  on  the  23rd  of  Novem- 
ber 1868 ;  and  2nd,  that  the  Lower  Court! 
were  wrong  in  relying  on  the  report  and  map 
prepared  by  the  Nazir  of  the  CoUcctofal* 
for  they  cannot  be  taken  as  evidence  in  tna 
case. 

We  think  both  these  grounds  are  good 
grounds.  It  does  appear,  on  referring  » 
the  decision  of  this  Court  of  the  2yd  9 
November  1868,  to  be  found  in  Volume  a- 
Weekly  Reporter,  page  396,  that  the  deci- 
sions referred  to  by  the  Lower  Courts  were 
reversed  by  this  Court,  and  therefore  a* 
plaintiff  was  clearly  entitled  to  have  a  fin* 
ing  upon  these  documents,  namely*  "* 
thakbust  khusrah  papers  and  map. 

On  the  2nd  ground,  we  are  cJcal^t? 
opinion  that  the  report  and  map  «  J* 
Nazir,  who  has  not  been  examined  in  «* 
case,  is  no  evidence  whatever. 

The  case  must,  therefore,  go  bac* '?£». 
proper  trial,  and  in  order  that  the  Pllmr^ 
documents  may  be  considered,  and  a  lrcso 
decision  passed. 


Costs  to  follow  the}  result. 
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The  i  st  June  1871. 

Present: 

^^  « 

I*hc  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Valuation  of  suit— Auction-price— Market- 
value— Act  XXVI.  of  1867. 

Case  No.  2644  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  25th 
August  i8yo,  affirming  a  decision  of 
the  Moonsijf  of  Buxar,  dated  the  2nd 
Afay  18J0. 

£f  nsaamut  Soobudra  (Plaintiff),  Appellant, 

versus 

Raja  Ram  Prokash  Singh  (Defendant), 

Respondent. 

Baboos  Romesh  Chunder  Milter  and  Taruck 
Nath  PaUei  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Respondent. 

In  a  suit  for  possession  by  an  auction-purchaser, 
where  plaintiff  valued  his  claim  at  what  he  paid  for 
the  property,  held  that  the  valuation  was  prima  facie 
incorrect,  and  until  rebutted  by  evidence  and  the 
It  of  a  proper  enquiry,  should    be  accepted  as 


If    the   valuation   was  doubted,  an  enquiry  should 
been  instituted  under  Act  XXVI.  of  1876. 


Kempy  J. — Thk  plaintiff  in  this  suit  is 
the  special  appellant  before  us.  She  sued  to 
letover  possession  of  a  5 -annas  share  of  a 
tote  called  Hoonkaha  Toorkpoora,  valued  at 
Rupees  906- to  annas.  She  alleges  that  this 
estate  belonged  to  the  Rajah  of  Buxar,  that 
in  execution  of  a  decree  against  the  Rajah 
the  whole  16  annas  of .  the  parent  mehal 
Chuckrowsee  was  sold  on  the  31st  of  July 
1869,  and  purchased  at  auction  for  Rupees 
2,900  by  the  plaintiff  and  by  Bhugwan  Dass 
and  Gokool  Bhuggut,  the  plaintiff  being  the 
purchaser  of  a  5-annas  share,  Bhugwan  Dass 
of  a  7-annas.  and  Gokool  Bhuggut  of  a  4- 
innas  share.  The  plaintiff  sues,  as  already 
stated,  for  possession  of  a  5-annas  share  of 
the  jote.  She  alleges  that,  on  her  amlah 
going  to  take  possession,  they  were  resisted 
by  the  defendant,  who  set  up  a  mokurruree 
under  the  judgment-debtor,  the  Rajah,  and 
contended  that  the  plaintiff  was  not  entitled 
to  kbas  possession.  The  object  of  the 
plaintiffs  suit,  therefore,  is  to  set  aside  t£is 
mokurruree,  and  she  values  her  suit  at  Ru- 
pees 906*10  annas,  being  the  amount  of 
auction-purchase  money  represented  by  her 
5-annas  share  in  possession.  • 


'  The  defendant  objected  to  the  valuation 
of  the  suit,  and  contended  that,  as  the  pro- 
perty was  lakheraj  property,  it  should  have 
been  valued  at  20  times  the  net  profits,  and 
that,  if  so  valued,  the  Moonsiff  could  not 
take  cognizance  of  the  suit. 

Both  the  Lower  Courts  have  thrown  out 
the  plaintiff's  claim  without  any  enquiry' 
whatever,  holding  that,  as  the  property  is 
lakheraj,  it  ought*  to  have  been  valued  at  20 
times  the  net  profits,  and  therefore  that  the 
suit  must  be  dismissed. 

Before  proceeding  to  judgment  in  the  case, 
we  may  observe  that  the  first  Court,  in  the 
last  part  of  its  judgment,  says  that,  whether 
the  land  be  mal  or  lakheraj,  the  plaintiff  had 
no  right  to  put  an  arbitrary  valuation  upon 
it,  but  that,  according  to  the  stamp  law  then 
in  force,  she  ought  to  have  valued  it  according 
to  the  market-value. 

We  think  that  the  decisions  of  the  Courts 
below  are  wrong.  In  the  first  place,  the 
plaintiff  assumes  that  the  market  value  of 
the  estate  is  what  she  paid  for  it  at  auction, 
and  primd  facie  such  valuation  would  not 
be  incorrect.  It  may  be,  of  course,  that  the 
market-value  is  much  higher ;  but  before 
summarily  dismissing  the  plaintiff's  case,  the 
Court  below  ought,  under  the  stamp  law,  to 
have  made  an  enquiry  into  the  market- 
value  of  the  estate,  and  its  decision  after 
such  enquiry  would,  with  reference  to  the 
valuation  of  the  suit,  be  final ;  but  no  such 
enquiry  was  made,  and  we  cannot  say  that 
the  plaintiff  was  wrong  in  valuing  her  suit 
at  what  she  paid  for  the  property  at  auction. 
We  assume  that  to  be  the  market-value ;  and 
until  rebutted  by  evidence  and  the  result  of 
a  proper  enquiry,  such  valuation  was  per- 
fectly correct. 

Then  it  is  said  that,  this  being  a  lakheraj 
mehal,  20  times  the  annual  profits  of  the 
estate  must  be  assumed  as  the  market- 
value.  We  think  that  the  Lower  Courts 
have  come  to  a  wrong  finding  with  reference 
to  this  being  a  lakheraj  mehal.  It  is  clear 
that  the  Rajah,  when  in  possession  of  the 
parent  mehal  Chuckrowsee,  subsequently  sold 
for  arrears  of  Government  revenue,  hold 
the  disputed  land  as  part  of  Chuckrowsee 
paying  revenue  to  Government.  Whether 
the  auction-purchaser  obtained  possession  of 
the  whole  of  Chuckrowsee  is  a  matter  with 
which  he  is  concerned  ;  and  if  any  lands  were 
withheld  by  the  Rajah  which  ought  to  have 
passed  to  the  Auction-purchaser,  it  is  for.  the  * 
auction-purchaser  to  seek  hjj  remedy.    «The 
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Government  did  attempt  to  resume  these 
lands,  but  their  attempt  failed,  and  it  was 
held  by  the  Special  Commissioner  that  these 
lands  belonged  to  the  mal  estate,  and  there- 
fore that,  although  the  auction-purchaser 
might  have  a  remedy,  the  Government  could 
not  resume  these  lands,  and  they  were 
accordingly  directed  to  be  released. 

The  stamp-law  in  force  when  this  claim  was 
instituted  was  Act  XXVI.  of  1867,  and  under 
note  "a,"  Schedule  "B"  of  that  Act,  in 
any  suit  for  immoveable  property  whether 
paying  or  not  paying  revenue  to  Government, 
the  market-value  was  to  be  assumed  as  the 
proper  valuation.  If  it  was  disputed  or  doubt- 
ed that  that  was  the  proper  valuation,  the 
Court  was  at  liberty  to  make  an  enquiry,  and, 
on  the  result  of  that  enquiry,  the  valuation  of 
the  suit  was  to  be  made,  and  the  decision  of 
the  Court  with  reference  to  such  valuation 
was  to  be  final.  We  think  that  this  course 
ought  to  have  been  pursued.  If  the  Court 
of  first  instance  was  of  opinion  that  the 
valuation  of  the  suit  by  the  plaintiff  did  not 
represent  the  fair  market-value  of  the  estate 
in  dispute,  it  ought  to  have  made  some  en- 
quiry on  that  point.  We,  therefore,  remand 
the  case.  The  Court  of  first  instance,  if  ne- 
cessary, will  make  such  enquiry,  and,  if  the 
present  valuation  is  a  proper  one,  will  pro- 
ceed to  try  the  case;  if  it  is  not  properly 
valued,  the  Court  must  give  the  plaintiff  an 
opportunity  to  make  up  the  proper  valuation, 
and  then  proceed  with  the  case.  Costs  to 
follow  the  result. 


The  1  st  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges. 

Stamps— Documents— Admissibility. 
Case  No.  194  of  187 1. 

Special  Appeal  from  a  decision  passed  by  the 

Officiating  Judge  of  Purneah,  dated  the 

2$th  November  i8jo,  affirming  a  decision 

vfthe  Subordinate  Judge  of  that  District \ 

dated  the  i$th  June  r8jo. 

Enayetoollah  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Shaikh  Meajan  and  others  ^Plaintiffs), 

Respondents.  « 


Mr.  C.  Gregory  and  Baboo  Rajendro  Na 
Rose  for  Appellants.  • 

Mr.  R.  E.  Tzvidale  for  Respondents. 

The  provisions  of  the  stamp -law  by  which  uitstaaf 
or  insufficiently  stamped  documents  are  excluded 
framed  primarily  in  the  interests  of  the  Goverm 
revenue,  but  were  never  intended  to  create  or  pat 
end  to  the  rights  of  the  parties.     Where  a  document^ 
admitted  by  the  first  Court  as  not  requiring  a  st 
its  admissibility  cannot  be  questioned  in  appeal. 

Ainslie,  J. — The    plaintiff    in    this 
sued  as  mokurrureedar  to  recover  one 
of  a  certain   mokurruree    tenure  from  the 
defendant,  who  is  thg  auction-purchaser  ifc 
execution  of  a  decree   against '  the  origin 
milikdar,  and  who,  subsequent  to  his  p*«j 
chase  by  means  of  certain  proceedings  trade 
Act  X.  of  1859,  interfered  with  the  plaintiff 
possession.     The    plaintiff    put    forward  J 
pottah  of   1 83 1   granted  to  4  persons  vw 
a  ladavi  or  deed  of  relinquishment  execute* 
by    two    of    them    in    favor    of    the  otbd 
two.  J 

The  defendant  denied  the  genuineness  «j 
these  papers;  he  objected  that  they  w^l 
inadmissible  on  the  ground  of  being  nn«unp- 
ed  or  insufficiently  stamped  ;  he  denied  c«t 
having  dispossessed  the  plaintiff  from  fa* 
mokurruree  tenure,  and  stated  that  tlfcj 
plaintiff  never  had  possession  within  it ' 
years,  and  his  claim  was,  therefore,  barred 
by  limitation. 

The  first  Court  admitted  the  pottah  & 
not  requiring  a  stamp  under  Regulation  Xj 
of  1829,  but  did  not  admit  the  ladavi;  w 
going  into  the  whole  of  the  case  gave  ** 
plaintiff  a  decree. 

The  Lower  Appellate  Court  has  alsofooad 
the  pottah  to  be  genuine  and  the  objection 
on  account  of  its  being  unstamped  immafc- 
rial.  In  respect  of  the  ladavi  the  I»vef 
Appellate  Court  agreed  with  the  first  Court 
that  it  was  inadmissible,  but  held  that  w 
plaintiff's  right  under  that  deed  was  of* 
which  could  only  be  questioned  by  the  tex* 
of  the  grantors  of  the  said  deed,  where** 
those  parties,  although  defendants  in  ij* 
case,  did  not  take  any  such  objection.  TW 
Lower  Appellate  Court  also  found  d^rl 
pottah  was  genuine,  that  the  plaintiff  Mj 
possession  under  it,  and  was  dispossessed 
by  the  defendant,  and  therefore  upheld  u* 
judgment  of  the  first  Court.  • 

The  points  urged  in  special  appeal  arefv 

that  the  pottah   and  the  ladavi  being  ■* 

stamped    and    insufficiently    stamped  •*** 

%not    at   all   admissible    in    evidence;  W 
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bt  the  ladavi  not  having  been  proved, 
|k  plaintiff  can  have  no  title  to  so  much  of 
lie  holding  as  belonged  to  the  persons  who 
secuted  that  ladavi;  (3)  that  the  Lower 
Apellate  Court  has  come  to  no  finding  as 
5  whether  the  plaintiff  was  in  possession 
phhin  12  years  of  suit  under  the  pottah' 
M  forward  by  bim ;  and  (4)  that,  as  the 
jbiMiff's  possession  under  an  ijarah  is  ad- 
mitted by  the  defendant,  the  Lower  Appellate 
Span's  finding  is  incomplete,  and  does  not 
jppose  of  the  question  of  limitation. 

\  With  respect  to  the  inadmissibility  of  the 
tottah  on  account  of  "its  being  unstamped, 
18  would  refer  to  the  judgment  of  the  late 
"Mef  Justice,  Sir  Barnes  Peacock,  in 
blame  XL,  Weekly  Reporter,  page  520. 
k  says :  "  I  am  of  opinion  that,  in  regard 
to  the  want  of  stamp,  it  is  not  a  ground 
for  reversing  the  decision,  because  1  think 
that  the  error,  if  any,  of  receiving  the  do- 
cument without  a  stamp  did  not  affect  the 
f  merits  of  the  case  or  the  jurisdiction  of 
rthe  Court,  although  it  might  have  affected 
"the  Government  revenue." 

A  It  has  been  pressed  on  us  that  the  ad- 
mission of  the  pottah,  which  is  the  foundation 
of  the  suit,  and  which,  under  the  stamp-law, 
is  said  to  be  inadmissible,  really  does  effect 
Ibe  merits  in  the  present  case,  inasmuch 
•s,  if  this  were  withdrawn  from  the  record, 
fare  is  no  saying  al  what  conclusion  the 
Courts  below  would  have  arrived. 

We  think  that  the  provisions  of  the 
•lamp-law  by  which  unstamped  or  insuf- 
ficiently-stamped documents  are  excluded 
were  never  intended  to  create  or  '  put  an 
end  to  the  rights  of  the  parties  to  a  suit, 
but  primarily  in  the  interests  of  the  Govern- 
ment revenue.  It  is  perfectly  immaterial 
«  between  the  parties  to  a  suit  whether  a 
certain  document  does  or  does  not  bear  a 
certain  mark  which  goes  to  show  that  the 
Government  dues  had  been  paid.  The  only 
tiung  which  is  necessary  to  be  seen  as  be- 
***€»  them  is  whether  the  document  is 
genuine  or  not.  No  authority  has  been 
•hown  to  us  against  the  decision  quoted 
above.  On  the  other  hand,  several  other 
casts  may  be  quoted  as  following  the  judg- 
ment in  Volume  XL,  and  we  have  no  doubt 
that,  as  frequently  held  by  this  Court,  ttoe 
question  of  admissibility  of  a  document  is 
coe  for  the  first  Court  to  decide,  and  that 
Question  having  been  decided  by  the  first 
Court  the  decision  should  be  final. 


On  the  second  point,  viz.*  the  ladavi  not 
having  been  proved,  we  think  this  question 
is  perfectly  immaterial.  The  pottah  is  in 
the  possession  of  the  plaintiff.  The  Judge 
has  found  that  the  pottah  is  genuine  ;  he  has 
found  that  the  plaintiff  held  possession 
under  that  pottah,  and,  under  such  circum- 
stances, it  becomes  unnecessary  to  enquire 
as  to  how  the  possession  of  the  whole  of  the 
property  passed  to  the  plaintiff. 

As  to  the  objection  that  the  finding  of 
the  Judge  below  is  incomplete,  we  have 
only  to  remark  that  the  Judge  has  consider- 
ed at  great  length  the  several  objections 
urged  before  him,  and  that  he  winds  up  in 
the  following  words :  "  It  is  needless  to 
"  recapitulate  all  the  arguments  used  by  the 
"  Subordinate  Judge.  I  need  only  say  that  I 
u agree  with  him  in  all  material  points.1' 
Further,  "  I  see  no  other  way  of  accounting 
"for  the  plaintiff's  possession  at  any  time 
"  otherwise  than  by  the  supposition  that  his 
"  pottah  is  genuine,  or  of  accounting  for  the 
"  cessation  of  that  possession  otherwise 
"  than  by  the  disturbance  against  which  he 
"  has  laid  this  suit."  In  other  words,  the 
Judge  says  that  the  plaintiff  had  possession ; 
that  he  produced  a  pottah  under  which  he 
said  he  was  in  possession,  but  that  the  de- 
fendant alleged  that  he  held  under  a  musta- 
jiri  title  which,  however,  was  not  proved; 
and  therefore  it  must  be  taken  that  the 
plaintiff  was  in  possession  under  the  pottah 
and  that  alone,  and  that  possession  lasted 
until  such  time  as  the  defendant  dispossessed 
him  as  set  forth  in  the  plaint.  This,  it  is 
admitted,  brings  the  case  within  time,  and 
we  think, .therefore,  that  the  special  appeal 
must  be  dismissed  with  costs. 


The  1  st  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges, 

Reviews— New  evidence. 

Case  No.  200  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah,  dated 
the  ijih  January  t8jrt  affirming  a  deci- 
sion of  the  Moonsiff  of  Arariah,  dated 
the  2nd  September  1870. 

Omrao  Thakoor  (Plaintiff),  AppellafM, 

versus 

Gocool  Mundul  and  another  (two  pf  the, 
•  •  Defendants),  Respondents.   > 


1 
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Baboo  Tarucknath  SeinAox  Appellant. 
No  one  for  Respondents. 

A  Moonsiff's  order  granting*  a  review  without  proof 
that  the  new  evidence  tendered  was  not  available  be- 
fore was  held  to  be  illegal,  as  well  as  the  decision  of  the 
Lower  Appellate  Court  confirming  that  order. 

Bay  ley,  J. — We  think  the  judgment  of 
the  Lower  Appellate  Court  in  this  case 
must  be  reversed. 

The  ground  pressed  upon  U9  is  that  the 
first  Court  admitted  a  review  without  com- 
plying with  the  provisions  of  Section  376, 
Act  VIII.  of  1859,  in  respect  of  being  satis- 
fied that  the  new  evidence  on  which  the 
application  was  admitted  was  not  within  the 
petitioner's  knowledge,  or  could  not  be  ad- 
duced by  him  at  the  time  when  the  decree 
was  passed,  and  the  Lower  Appellate  Court 
has  acted  illegally  in  confirming  the  judg- 
ment of  the  first  Court  passed  on  that  re- 
view. 

• 

The  first  order  passed  by  the  Moonsiff  on 
the  application  for  review  was  that  it  should 
be  put  up  with  the  record.  With  that  ap- 
plication no  new  evidence  was  tendered,  but 
it  was  subsequently.  Now,  no  deposition 
or  affidavit  was  taken  from  the  defendant 
or  from  any  one  representing  him  or  with 
knowledge  of  the  facts.  No  enquiry  was 
made  by  the  Moonsiff  as  to  whether  the 
new  evidence  tendered  was  not  available 
before  the  decision  of  the  case.  The  appli- 
cation for  review  was  admitted  by  the 
Moonsiff  without  a  due  regard  to  these  pro- 
visions of  the  law,  and  the  former  judgment, 
which  was  in  favor  of  the  special  appellant, 
reversed  on  such  review. 

The  Lower  Appellate  Court  has  affirmed 
the  judgment  of  the  Moonsiff  without  meet- 
ing the  objection  specifically  taken  by  the 
special  appellant,  viz.,  that  it  was  requisite 
under  the  law  that  proof  should  be  given 
that  the  new  evidence  tendered  was  not 
available  before. 

The  following  cases  have  been  cited  by  the 
special  appellant  in  support  of  his  conten- 
tion that  the  judgments  of  the  Lower  Ap- 
pellate Courts  are  erroneous  in  respect  of 
the  above  particulars:  Weekly  Reporter, 
Volume  II.,  page  174;  Weekly  Reporter, 
Volume  X.,  page  432  ;  Weekly  Reporter, 
Volume  XII.,  page  536;  Weekly  Reporter, 
Volume  XIV.,  page  26 ;  and  we  think  that 
the  decisions  cited  support  «ihe  contention. 
Nfc  one  appears  on  the  other  side  to  contest 
the  special  appeal,  and  under  the  circum* 


stances — looking  specially  to  the  touts  < 
Section  376,  which  clearly  prescribe  th 
a  party  tendering  new  evidence  as  a  grom 
of  review  should  show  that  the  new  d 
dence  "  was  not  within  his  knowledge^ 
"  could  not  be  adduced  by  him  at  the  tm 
"  when  the  decree  was  passed/1  and  to  ti 
fact  that  there  is  no  proof  of  the  aboi 
particulars  in  the  present  case — we  thin 
that  the  order  passed  by  the  Moonsiff  ti 
mitting  the  review  was  illegal,  and  the  ded 
sion  of  the  Lower  Appellate  Court,  confirm 
ing  that  order  equally  so. 

In  this  view,  we  reverse  the  judgments  0 
the  Lower  Courts,  and  decree  this-apptf 
with  all  costs. 


The  1st  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ain*| 

Judges.  j 

Contribution— Use  and  occupation. 

Case  No.  192  of  1871. 

Special  Appeal  from  a  decision  passed  If 
the  Subordinate  Judge  of  Rajshrifc 
dated  the  29th  August  1870,  reversiH} 
decision  of  the  Moonsiff  of  that  Mstrtii 
dated  the  24th  February  18 jo.  ! 

Gudadhur  Chowdhry  (Plaintiff),  Appella*!,  j 

versus 

m 

Shama  Churn  Mitter  (one  of  the  Defendan»)> 

Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appdh 

Baboo  Issur  Chunder  Chuckerbutty  to 
Respondent 

The  land  of  a  jote  jam  ma  belonging  to  ptoj &£& 
one  D  having*  been  attached  in  satisfaction  of  a  M 
decree  for  arrears  of  rent,  plaintiff  deposited  tbe  e»r 
amount  of  the  decree.    He  then  sued  AT,  who  ■*■, 
tained  D's  share  of  the  jote,  for  contribution  on 
ground  that  M  was  in  use  and  occupation. 

Held  that  the  case  against  M  was  not  fl^Vv 
plea  that  he  was  not  a  party  to  the  suit  io  ww* 
decree  was  obtained. 

Bayley,  7.— We  think  in  this  case 
judgment  of  the  Lower  Appellate  Coart  am 
be  reversed,  and  the  judgment  of  th«  &C" 
stff  affirmed,  with  this  exception^, 
decree  should,  in  the  first  instance,  goa^Jj 
the  defendant,  Shama  Churn  Mitter>  " 
not  as  a  lien  against  the  jote,  which 
Moonsiff  directs,   *  ( 

b 


7i.] 


Civil 


THE  WEEKLY   REPORTER. 


Rulings. 


The  plaintiff  sued  for  contribution  on  the 
bond  that  Shama  Cham  was  the  party  in 
ft  and  occupation  of  the  jote. 

Shama  Churn,  as  defendant,  did  not  tra- 
pse or  deny  these  allegations  made  in  the 
|ilnt,  bat  only  said  that,  as  he  was  not  a 
Hty  to  the  suit  in  which  the  decree  was 
tained,  he  was  not  liable  for  contribu- 
ion. 

The  first  Court  summoned  Shama  Churn 
X*  appear  and  depose  as  the  person  best 
powing  if,  and  for  how  long,  he  was  in 
ise  and  occupation ;  but,  as  Shama  Churn  did 
lot  appear,  the  first  Court,  upon  the  evidence 
ft  the  case,  as  also  under  the  provisions  of 
Section  170,  Act  VIII.  of  1859,  gave  the 
plaintiff  a  decree  against  him. 

The  Lower  Appellate  Court  has  reversed 
that  decision   without    really  touching  the 
bain  point  in  the   case.    It   is  quite  true 
that,  for  the  purposes  of  the  decree  in  the 
jMtit  for  arrears  of  rent,  Joy  Soonduree  was 
the  party  against  whom  and  in  whose  pre-' 
fence  the  decree  was  passed,  and  so  far  as 
Ac  question  of  that  decree  for  rent  went, 
Shama  Churn   is  right  in  saying  that  he 
*as  no  party  to  the  decree.    That,  however, 
does  not  meet  the  case  against  him   now 
before  us.     The  plaintiff's  allegation  was 
that,  granting  Shama  Churn  was  no  party  to 
the  suit  in  wMch  the  decree  for  arrears  of 
Tent  was  obtained,  yet  this  was  not  a  suit 
for  arrears  of  rent,  but  for  contribution  of 
*c  quota  due  from  a  party  in  use  and  occu- 
pation, and  Shama  Churn  does  not,  as  a 
Natter  of  fact,  deny  that  he  was  in  use  and 
occupation.    It  is  this  point  which  the  Lower 
Appellate  Court  should  have  carefully  ad- 
judicated, and  it  has  erred  in  law  in  not 
doing  so.  • 


go  against  the  jote  as  under  a  lien,  and  not 
against  Shama  Churn  and  other  defendants, 
we  think  the  decision  of  the  Moonsiff  should 
be  restored  and  affirmed,  and  the  decision  of 
the  Lower  Appellate  Court  reversed  with 
all  costs. 


•     U'T 


With  the  exception,    therefore,    of   that 
Wion  of  the  decree  of  the  Moonsiff,  where 
he  says  iHat  it  should,  fn  the  first  instance, 
Vol.  XVI. 


The  2nd  June  1871. 

Present : 

The  Hon'ble  F.  13.  Kemp  and  1\  A.  Glover, 

Judges. 

Butwarra— Co-sharers— Right  of  suit 

Case  No.  2695  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  17th  Sep- 
Umber  1870,  a  firming  a  decision  of  the 
Subordinate  Judge  of  Chump arun,  dated 
the  igth  March  18  Jo. 

Khedoo  Thakoor  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Bhugwut  Lall  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents. 

Mr.  R.  E.  Twidale  and  Baboo  Boodh  Sein 
Singh  for  Appellants. 

Baboos  Chunder  Madhub  Ghost  and  Debendro 
Narain  Bose  for  Respondents. 

Where  the  Collector  directs  that  a  separate  account 
should  be  opened  with  the  sharer  of  an  estate  on  his  ap- 
plication,  and  his  share  is  found  not  to  be  such  as  he 
states  it  to  be,  the  co-sharers  are  at  liberty  to  bring  a  suit 
in  the  Civil  Court  to  establish  the  extent  of  their  shares, 
in  the  event  of  the  Collector  under  the  Butwarra  law 
rejecting  their  application  for  a  division  of  their  specific 
shares. 

Kemp,  J. — We  have  no  doubt  whatever 
in  this  case  that  the  decisions  of  the  Lower 
Courts,  the  decision  of  the  Subordinate 
Judge  in  particular  which  is  a  very  careflil 
and  well-considered  one,  are  just  and  proper 
decisions. 

The  grounds  taken  in  special  appeal  are — 
first,  that  the  suit  of  the  plaintiff  beHig  \o 
set  aside  an  auction-sale  held  for  the  re- 
covery of  aritars  of  Government  revenue, 
tie  suit  ought  to  have  bee^  brought  within 
one  year.     The   next  point*  taken"  is  that 
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Bujrungee  Lall  having  obtained  an  order 
from  the  Collector  under  Section  10,  Act 
XI.  of  1859,  to  open  a  separate  account  with 
reference  to  a  3  annas  4  gundahs  share  of 
the  property  without  objection  on  the  part 
of  the  plaintiffs,  therefore  the  plaintiffs1 
suit  is  not  cognizable  by  the  Civil  Courts, 
they  not  having  objected  to  the  proceedings 
under  the  aforesaid  Section.  The  third 
point  taken  is  that  the  decision  of  1849  re- 
ferred to  by  the  Judge  does  not  decide  that 
Nurkoo  Roy's  share  was  1 1  gundahs,  and  not 
3  annas  4  gundahs ;  and  the  last  point  is  that, 
even  supposing  that  that  decision  does  de- 
cide the  point,  the  special  appellant,  being  an 
auction-purchaser  at  a  sale  for  arrears  of 
Government  revenue,  is  not  bound  by  that 
decision. 

The  first  point,  we  think,  is  clearly  un- 
tenable. The  suit  is  not  to  set  aside  a  sale, 
but  to  set- aside  an  order  of  the  Collector 
passed  under  the  Butwarra  law,  Regulation 
XIV.  of  1819,  and  to  establish  the  share  of 
the  plaintiffs  in  the  estate.  Therefore  the  1 
first  point  is  overruled.  ! 

On  the  second  point,  namely,  with  refer-  J 
ence  to  Section  10,  Act  XI.  of  1859,  the  deci- 1 
sion  of  a  Bench  of  this  Court0  published  in 
Sevestre's  Reports,  Part  6,  Volume  XL,  p.  3 1 1, 
has  been   quoted.    The  decision  does  not 
refer  to  Section  10,  Act  XI.  of  1859.     More- 
over, what  that  decision  lays  down  is  that 
if    a    Collector's    proceedings    are    without 
jurisdiction,  then   a  suit  in  the  Civil  Court 
will  lie.     Act  XI.  of  1859,  according  to  the 
preamble  of  the  Act,  was  passed,  amongst 
other    reasons,  for  the   reason   that  it  was 
expedient  to  afford  sharers  in  estates  who 
duly  pay  their  shares  of  the  sudder  jumma, 
easy  means  of  protecting  their  shares  from 
sale  by  reason  of  the  default  of    their  co- 
sharern.     Now,    Bujrungee    Lall,    who    re- 
presented the  rights  and  interests  of  Nurkoo 
Roy,  made  an  application  stating  that  the 
share  of  Nurkoo  Roy  was  3  annas  4  gundahs. 
The  Collector,   under  Section   io,  directed 
that  a  separate  account  be  opened  with  the 
applicant,    that    is,    with    Bujrungee    Lall. 
Trjere    is    nothing    in   the    Section    which 
enacts  that,   if  the  share  of  the  applicant 
shall  not  be  such  as  he  states  it  to'  be,  the 
co-sharers  shall  not  be  able  to  bring  a  suit 
in  the  Civil  Court  to  establish  the  extent  of 
their  shares,  in  the  event  of  the  Collector, 
under    the   Butwarra    law,    rejecting    their 
application   for  a  division  of  Hheir  specific 
sha^s.  > 


With  reference  to  the  3rd  point  takeaj 
decision  has  been  read  to  us,  and  in  thatol 
the  contention  between  the  parties  was  4 
the  one  side  that  Tirbhoowun  had  acqukq 
the  property  in  dispute  from  his  self  aasri) 
ed  funds,  and  on  the  other  side  that  Tirbuoi 
wun  and  his  brothers  were  joint,  and  tbed 
fore  that  the  nephew  of  Tirbhoowun  vf| 
was  the  plaintiff  in  that  suit  was  entidq 
to  a  moiety  of  the  property,  and  it  was  food 
that  the  whole  of  the  property  then.  % 
dispute  had  been  acquired  by  Tirbboovti 
from  his  own  funds,  and  that  he  dariq 
his  lifetime  had  ma4e  a  disposition  of  tfc 
property  whereby  it  was  divided  amoad 
his  sons  and  nephews  in  equal  shares,  anddj 

decree  was  that  they  were  entitled  to 

of  the  property  in  dispute,  that  is  to  say, 
ii  gundahs  each. 

On  the  last  point,  we  think  it  very 
that  what  the  defendant  acquired  by 
chase  at  the  revenue- sale  was  the  share 
Nurkoo  Roy,  and   that  share   having 
found  to  be  11  gundahs,  and  not  3  annas 
gundahs,   we   confirm  the  decisions  of  ft 
Lower  Courts,  and  dismiss  this  appeal  vfim 
costs. 


The  2nd  June  187 1. 

Present : 

The  Honble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Ijmalee  lands— Co-parcener's  rights  and  re- 
medies. 

• 

Case  No.  1S9  of  1871. 

Special  Appeal  from  a  decision  passed  ty 
the  Subordinate  Judge  of  Miinap*** 
dated  the  roth  November  18} o,  reversing 
a  decision  of  the  Moonsiff  of  thai  Bit* 
tricly  dated  the  2jrd  January  i86(j. 

Dwarkanath  Bhooeah  and  others  (Plaintiffs)* 

Appellants, 


versus 


i 


Gopecnath  Bhooeah  (Defendant), 
Respondent. 


#»5  VV%R„  p.  112. 


Baboos  Doorga  Mohun  Doss  and  Bung-  J 
shee  Dhur  Setn  for  Appellants.        * 

Baboo  Hem  Chjinder  Banerjee  for 
Responded . 
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1  co-parcener  in  respect  of  ijmalee  land  is  entitled  to 
i  use  of  everpr  part  thereof ;  &nd  if  by  erecting  a  build- 
'uhe  takes  possession  of  more  land  than  he  would  be 
rtled  to  on  a  partition,  the  proper  remedy  is  to  sue 
a  division  of  the  land,  and  not  for  a  demolition  of 
;  building. 

Milter,  J. — We  are  of  opinion  that  the 
ibordinate  Judge  has  committed  several 
rors  in  law  in  the  investigation  of  the  case 

*  far  as  plot  No.  2  is  concerned.  In  the 
st  place,  he  is  quite  wrong  in  assuming 
at  the  deed  of  partition  of  1254  was  ex- 
rated  between  the  ancestors  of  the  parties 
i  this  litigation.  It  appears  that  that  deed 
is  executed  between  the  father  of  the 
bmtiff  on  the  one  side  and  his  uncles  on 

*  otWfer,  and  after  a  careful  perusal  of  it, 
e  nod  that  it  has  no  bearing  whatever 
pon  the  land  which  is  now  in  dispute.  In 
fc  second  place,  the  Subordinate  Judge  has 
qected  certain  entries  made  in  the  resump- 
On-chittahs  of  1839  as  interpolations  The 
rst  Court  sent  for  the  originals  of  those 
hittahs  from  the  Collectorate,  and  after 
omparing  those  originals  with  the  copies 
lied  on  the  record,  came  to  the  conclusion  '\ 
bat  there  were  no  interpolations  whatever, 
rhe  Lower  Appellate  Court  ought  to  have, 
Jnder  such  circumstances,  examined  the  ori- 
ginals of  those  documents  before  it  came  to 
foe  conclusion  that  the  entries  objected  to 
by  the  respondent  were  interpolations.  In 
the  third  place,  the  Subordinate  Judge  ap- 
pears to  have  laid  considerable  stress  upon 

*  Resumption-proceeding   No.    55    bearing 
dale  the   12th    December    1839.     There  is 
nothing  whatever  in  this  proceeding  or  in 
*nv  other  document  on  the  record  to  show 
that  the  land  now  in  dispute  was  included 
jo  the   claim    for    resumption    which   was 
brought  by  Government  on  that  occasion. 
|l  is  admitted  on  both  sides  that  that  land 
w  covered  by  the  sunnud  No.   13 123,  and 
*efind  it  distinctly  recorded  in  the  resump- 
tion-proceeding above  referred  to  that,  out  of 
"J*  lands  covered  by"  that  sunnud,  only  two 
V\ot8fone  called  Tatooleah  Pooshkurnee  and 
we  other  Jalkinarah  or  banks  of  that  Poosh- 
wrnee,  were  in  dispute  before  the  resump- 
fcon-anthorities.     It  is  also  admitted  on  both 
Sjdes  that  the  land,  now  under  litigation,  has 
aoth'mg  whatever  to  do  either  with  the  Ta- 
wbah   Pooshkurnee    or    its    banks.     It    is 
?le*r,  therefore,  that  the  Subordinate  Judge 
,s  WroJg  in  relying  upon  this  resumpiion- 
PJ^aing  as  showing  conclusively,  as, he 
WKfcTves,  that  the  ancestors  of  the  plaintiff 

ad  lost  their  possession  over  the  disputed 
?ttd*35  years  previous  to  the  institution  of 
we  P"*enj  suit.     It  is  /rue  that  the  Subor- 


dinate Ju  ige  has,  towards  the  end  of  .his 
judgment,  observed  that  the  possession  of 
the  defendant  has  been  satisfactorily  proved 
by  the  testimony  of  his  witnesses.  But  we 
cannot  help  thinking  that  this  conclusion 
has  been  arrived  at  on  the  strength  of  the 
observations  made  by  him  in  the  earlier  part 
of  his  judgment,  which  observations,  as  we 
have  already  shown,  are  altogether  founded 
upon  mistake. 

We,  therefore,  reverse  the  decision  of  the 
Subordinate  Judge  so  for  as  polt  No.  2  is 
concerned,  and  remand  the  case  to  him  with 
directions  to  re-try  it  with  reference  to  the 
evidence  on  the  record. 

We  wish  to  observe,  however,  that  the 
plaintiffs'  claim  for  the  demolition  of  the 
building  erected  by  the  defendant  on  the 
land  covered  by  plot  No.  2  cannot  be  main- 
tained. Even  if  the  land  be  found  to  be 
ijmalee  the  defendant  was  clearly  entitled 
as  a  co-parcener  to  use  every  inch  of  that 
land ;  and  if,  by  erecting  the  building  in 
question,  he  has  taken  possession  of  more 
land  than  he  would  be  entitled  to  on  a  parti- 
tion, the  proper  course  for  the  plaintiff  to 
adopt  would  be  to  sue  for  a  division  of  the 
lands,  and  not  to  ask  the  Court  for  the  de- 
molition of  the  building.  The  decision  of 
the  Subordinate  Judge  with  regard  to  plot 
No.  1,  in  respect  of  which  no  question  has 
been  raised  before  us,  will  stand. 

The  costs  of  this  appeal  will  abide  the 
ultimate  result. 


The  3rd  June  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Attaching  creditors— Section  270,  Code  of  Civil 
Procedure— Right  of  suit— Jurisdiction. 

Case  No.  96  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Nuddea, 
dated  the  16th  February  1870. 

Wooma  Moyee  Burmonya  (Plaintiff), 
Appellant, 


7'ersus 


11 


Ram  Buksh  €hetlangee  and  others  (Defend- 
,  ants),  Respondents.  # 
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Bujrungee  Lall  having  obtained  j 

from  the  Collector  under  Sec*** 

XI.  of  1859,  to  open  a  separ* 

reference  to  a  3  annas  / 

the  property  without  r* 

of    the    plaintiffs,    th 

suit  is  not  cogniza1 

they  not  having  o* 

under    the    afor  .        .  .%•%;  ^'^^T;re 

point  taken  is  .         :•:#&%&£$*"' 

ferred  to  bv  '  .     ;^>*>!htWs 

NurkooRo/       :'\^^J^&^ 
3  annas  4  r      :     '.'•<•  '*><»<•<* ,5 
even  sup-        •      V  ■■«/>£ I.  *r°*'  „   ,„ 

cidetheP        -;-;^>C  P'*'0'?  ^°°ma 
auction  , > ' **r  /-"Z  obt^cd  a  decree 

cover     -  ;u  /*  i;>;'  0pVrty  'eft  b£ her 

decif  ■,Jfl"'rPn{'ctrttmchandet  Roy,  Bono- 

-  #*  f^sf^Llee  Roy  and   others, 

,    T  ^  «**" V"°??{S  decree  in  a  pro- 

ten  fMg  HoyjJalioa  o(±a  to  in  the   Snhor. 


*'■ 


>"" 


-— -*■ 


4**'      .am  inclusive  of  wassilat    was  dm 


-.& 


'she  prayed  that  the  Cou*  would  bi 


f.- r  >  "J^d  by  means  of  a  roobokaree  to  caaa 
"'  (iovemment    securities    deposited    rw 


f/,/  /fcjoomalee  to  be  attached  and  brought  infi 

•  /  /the  Court  at  Nuddea  to  pay  the  sum  du€u 

;&Ji'/}/*i  her.    The  Judge  of  Nuddea  ordered  that  i 

'  s'Z;i^tcifdatCt  /roobokaree   should    be  sent    to  the    Higl 

C>^r^f  of   Court  f°r  keeping  the  money  under  attach 

ment. 


br 
P 


A*  le^'eferred  to  in  the   Subor- 
;.5  ri&  vision,  numbered    42    of 


to*?* 


judge 


Jiti*te 

i86°m         .    ,  application   has   been   lost. 

•ri»*  Absence  of  any  evidence  to  the 

nat   '**  thte  think  the  presumption  is  that 

ygitr**!*. .rAllon  was  in  accordance  with  the 

the   *pf  s  oi  Section  212.     If  so,  it  must 

^a^isi°°nmned  a  specification  of  the  relief 

hty*   °a  bv  the  decree>  that  is  l0  sav>  the 

r0f*f*  Qi  possession    and  mesne-profits   as 
£^*r<*    tjjc  amount  of  the  costs. 

*  plaintiff  in  execution  of  the  decree 

.  T**ecd  possession  of  her  share  in  the  es- 
0btftin  nd  realized  the  costs  adjudged  to  her 
tatc' J^  decree  in  a  subsequent  proceeding 
by  ^  the  original  application  described  as 

f9fo*  '863- 

Vsban  Chunder  Roy,  Bonomalee,  and  Rut- 
omalee  having  appealed  to  Her  Majesty  in 
Council,  Government  securities  of  the  value 
of  4»°°°  ruPees  were  deposited  in  the  late 
Sadder  Court  as  security  for  the  costs  of 
the  appeal  by  Eshan  Chunder  and  others 
through  Bonomalee  Roy.  The  appeal  to 
Her  Majesty  in  Council  was  struck  off  the 
file  for  want  of  prosecution  on  the  2nd  of 
November  1863. 

On  the  30th  of  April  1864,  the  plaintiff 
filed  a  petition  in  the  Court  of  the  Judge 
of  Nuddea,  in  which,  after  reciting  that  she 
had  obtained  a  decree  for  the  property 
with  %esne-profits,  and  that  Bonomalee  Roy 
had  deposited  Government  securities  for 
•  Rupees  4,000,  that  the  appeal  to  Her  Ma- 
*-  in  Council&ad  been  dismissed,  and  $5 


The  matter  was  brought  before  Mr 
Justice  Sumbhoonath  Pundit,  who  called 
for  a  report  from  the  accountant  of  the 
Court  whether  the  government  securities 
named  were  really  in  Court ;  and  *m  m-x 
ceiving  the  accountant's  report,  the  learned 
Judge  ordered  that  the  Government  secu- 
rities should  be  kept  under  attachment,  and 
that  a  report  should  be  sent  to  .the  J  adge  oi 
Nuddea  for  his  information,  which  was  ac- 
cordingly done. 

On  the  30th  of  December  1864.  the 
plaintiff  brought  in  a  tabular  statement  pray- 
ing that  the  property  mentioned  in  a  sc&e- 
dule,  including  the  Government  securities 
now  in  question,  might  be  brought  to  sale 
in  satisfaction  of  her  claim  for  mesne-pro-* 
fits. 


The  defendants  Ram  Buksh  Chetlangee  j 
and  Ramdhun  Chetlangee  obtained  a  decree 
in  the  Court  of  the  Principal  S udder  Ameen 
of  Nuddea  against  Bonomalee  Roy,  in  ex- 
ecution of  which  an  order  for  the  attachment  1 
of  the  Government  securities  for  Rupees 
4,000  was  issued  on  the  18th  of  December 
1865. 

Brojo  Nath   Koondoo  subsequently  ob- 
tained  an  order  for  the  attachment  of  the  j 
same  securities  under  a  decree  against  Eshan  ; 
Chunder  Roy. 

In  March  1866,  Wooma  Moyee  presented 
a  petition  to  the  Judge  of  Nuddea  setting-' 
forth  that  Ram  Ruttun  Banerjee  and  others! 
had  preferred  a  claim  to  the  Govern  ment  j 
securities  for    Rupees  4,000  alleging    that:] 
they  had  purchased  the  same  from  Ruttun-] 
malee   Roy,   and  that  the  claim  was  then, 
pending  before  the  Court,  and  prayed  that 
the  said  Government  securities  and  interest 
should  be  brought  into  the  Court  at  Nuddea, | 
and  made  over  to  her  to  satisfy  her  decree. 

On  the  23rd  of  March  1866,  the  Judge 
ordered  that,  if  the  statement  in  the  petition4 
were  true,  a  roobokaree  should  be  sent  (b  the 
*Higb  Court.  %  c 

d 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


13 


seems  to  have  been  done,  and  on  the 

April    an  order  was  made  by  Mr. 

Ice  Lonis   S.  Jackson  that  the   Judge 

Jd  be  informed   that  the   papers   were 

y  under  attachment  at  the  instance  of 

Principal  Sadder  Ameen  in  the  suit  of 

0  Nath  Koondoo. 

faoma  Moyee  Burmonya  then  presented 

ter  petition  to  the  High  Court  alleging 

her  attachment  of  the    24th   of  June 

was  the  first  attachment,  and  praying 

the  securities  for  Rupees   4,000  should 

transmitted  to  the  Judge  of  Nuddea,  not- 

islanding    the    order    of    the    10th    of 

ril  1866.     Upon  this  petition,    an   order 

made  by  Mr.  Justice  Louis  S.  Jackson 

the   1 6th  July    1866   that  the   Govern- 

it  securities  for  Rupees  4,000  should  be 

raritted   to   the  Judge  of  Nuddea,  and 

the  said  Judge  should  call  up  from  the 

itt  of  the  Principal  Sudder  Ameen  the 

pending  in  execution  in  that  Court,  and 

ild  pass  such  orders  as  might  be  neces- 

with  reference  to  the  conflicting  claims 

;the  parties. 

^.On  the  27th  of  March   1867,  the  Judge 

Nuddea,  Mr.    MacDonell,  after  hearing 

claims  of  the  three  several  parties,  decid- 

that  Ram  Buksh  and   Ramdhun  Chet- 

were  entitled  to  preference. 

LHe  treated    the    attachment   of   Wooma 

ree  Burmonya  as  having  been  made  in 

he  calls  the  execution-case   No.    192 

1863,  and  assumes  that  the  attachment 

only  for  the  amount,  of  the   personal 

tty,  principal    interest  and  costs,  and 

for  the  wassilat    awarded    to  Wooma 

loyee  by  the   decree  of  the  late   Sudder 

in.    The  Judge  says  that  the  principal 

it  and  costs  snder  the  decree  being 

fofied  a  re-attachment  was  necessary,  and 

~Vdingly  he   directed    the    Government 

iriiies  to  be  made  over  to  the  second  at- 

ing  creditors    Ram   Buksh   Chetlangee 

Ramdhun  Chetlangee. 

jr  Wooma  Moyee  having  brought  this  suit 
I Recover  the  value  of  Government  sec  u- 
so  made  over,  the  Subordinate  Judge 
*  a  similar  view  of  the  case,  and  on  that 
rouud#as  well  as  on  the  ground  that  the 
w  was  barred  by  limitation,  dismissed  Her 
"**  with  costs. 

I i? Iin* that  decision  the  present  appeal  is 


The  point  with  which  we  have  to  de*al  is 
that  of  limitation. 

The  decision  of  the  Judge  of  Nuddea 
in  favor  of  the  defendants  Ram  Buksh  and 
Ramdhun  Chetlangee  bears  date  the  30th 
of  March  1867.  The  papers  were  sold  un- 
der an  order  of  the  roth  of  April  in  that 
year.  The  present  suit  was  instituted  on 
the  2nd  of  April  1869. 

•     * 

• 

The  question  is  whether  the  suit  falls* 
within  the  provisions  of  Clause  5,  Section  1, 
Act  XIV.  of  1859,  which  gives  a  period  of 
one  year  from  the  final  decision  or  order  in 
suns  to  set  asitie  summary  decisions  and 
orders  of  any  of  the  Civil  Courts  not 
established  by  Royal  Charter,  where  such 
suit  is  maintainable. 

The  question  which  arose  and  which  was 
determined  by  the  Judge  of  Nuddea  was 
which  of  the  several  attaching  parties  was 
entitled  to  be  first  paid  as  being  the  person 
on  whose  application  such  property  was 
first  attached  ?  The  Judge  decided  that  the 
present  plaintiff's  attachment  was  inopera- 
tive, that  the  decree  in  respect  of  which  she 
had  attached  the  paper  had  been  satisfied. 

No  doubt  a  suit  will  lie  by  a  prior  attach- 
ing creditor  to  compel  a  decree-holder  whose 
attachment  is  subsequent  in  date  to  refund 
money  obtained  by  him  under  an  order  of 
the  Judge  of  a  subordinate  Court  in  con* 
travention .  of  the  provisions  of  Section  270, 
upon   the    principle   stated   by   Sir  Barnes 
Peacock  in  delivering  the  judgment  of  the 
Full   Bench    in    Gogaram    versus    Kartick 
Chunder  Singh,  9  Weekly  Reporter,  pp.  514, 
516.     But  as  there  pointed  out,  the  suit  must! 
be  a  suit  to  set  aside  the  Judge's  order  ;  be-  I 
cause  as  that  order  is  an  adjudication  in  a  I 
matter  in  which  a  Judge  executing  a  decree  I 
has  jurisdiction,  it  must  be  treated  as  binding/* 
until  it  is. set  aside. 

But  the  appellant's  vakeel  contended 
that,  under  the  provisions  of  Section  237, 
the  High  Court,  being  the  Court  in  which 
the  security  was  in  deposit,  and  not  the 
Judge  of  Nuddea,  was  alone  competent  to 
determine  which  of  the  several  attaching 
creditors  was  entitled  to  priority. 

If  we  could  assume  that  the  Jud&e  of 
Nuddea  had  no  jurisdiction  his  order  would 
bind  no  one,  and  it  would  not  be  necessary 

t*  sue  to  set  it  aside.  •*  * 
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The  Court  which  is  to  adjudicate  between 
the  conflicting  claims  is  the  Court  in  which 
the jnoney^i'j  in  deposit.  Now  we  find  that, 
long  prior  to  the  ~2  7trT  of  March,  the  Govern 
ment  securities  had  been,  on  the  application 
of  the  plaintiff  in  the  present  suit,  trans- 
ferred to,  and  at  the  time  of  the  adjudication 
by  the  Judge  were  in  deposit  in,  the  Judge's 
Court. 

It  seems,  therefore,  impossible  to  say  that 
the  Judge  of  Nuddea  had  no  jurisdiction. 

That  being  so,  we  think  we  are  bound  to 
say  that  ihe  Subordinate  Judge  was  right 
in  holding  that  the  present  suit  is  barred  by 
limitation,  having  been  brought  more  than 
twelve  months  after  the  date  of  the  Judge's 
order  of  the  271b  of  March.  We  regret 
this  because  we  are  not  disposed  to  agree 
with  the  view  which  the  Judge  has  taken 
of  the  rights  of  the  parties. 

The  appeal  will  be  dismissed  with  costs. 


The  5th  June  1871. 
Present : 

The  Hon'ble  E.  Jackson  and  Onookool  Chun- 
der  Mookerjee,  Judges, 

Defaulting   purchaser— Re-sale— Sections   253 
and  254,  Act  VIII.  of  1859. 

Case  No.  104  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  6th 
January  1871,  reversing  an  order  of  the 
Subordinate  Judge  of  that  District, 
dated  the  2nd  September  18  jo. 

Bisokha  Moyee  Chowdhrain  and  others  (De- 
cree- holders),  Appellants, 

versus 

Sonatun  Doss  (first  Auction-purchaser), 

Respondent, 

Baboo  Chunder  3 fad  hub  Ghose  for 
•  Appellants. 

Baboos  Mohinee   Mohun  Roy?  and  Doorga 
*-     Mohun  toss  for  Respondent.  *. 


A  purchaser  at  an  execution-sale  having-  defaulted 
to  pay  in  the  purchase- money,  the  property  was  ordered 
to  be  re-sold  Before,  however,  the  re-sale  toAc  place,  «• 
other  sale  of  the  same  property  was  effected  at  tie 
instance  of  another  judgment-creditor,  but  at  a  lover 
price  than  on  the  first  occasion. 

Held  that  there  was  no  re-sale  such  as  is  coatey* 
plated  in  Sections  253  and  254,  Act  VIII.  of  1859,  aad 
that  the  first  purchaser  was  not  liable  for  tbt 
difference  between  his  bid  and  the  price  obtained  at 
the  second  sale. 

Jackson,  J, — We  think  we   ought  not  to 
interfere  in  this  case. 

As  regards  the  jurisdiction  of  the  Judge 
which  is  objected  to,  there  seems  to  be  more 
than  one  decision  of  this  Court  in  which  it 
has  been  held  that  the  Judge. has  jurisdio* 
tion  in  cases  exactly  similar  to  this.  If  I 
was  satisfied  that  the  order  of  the  first  Court 
was  quite  correct,  and  that  the  order  of  the 
Judge  was  wrong,  perhaps  it  might  hare 
been  necessary,  as  it  has  been  specially  put 
to  us,  to  consider  and  to  give  our  opinion 
whether,  in  a  case  of  this  description,  an  ap«i 
peal  to  the  Judge  would  lie.  But  I  think : 
it  is  not  necessary  in  this  case  to  give  as ; 
opinion,  inasmuch  as  even  if  I  was  of  opt* , 
nion  that  the  Judge  had  no  jurisdiction  to 
hear  the  appeal,  I  certainly  would  hw*^: 
exercised  our  extraordinary  jurisdiction  to 
put  the  first  Court  right  upon  a  point  o* 
which  it  is  evidently  wrong.  The  JnJge 
has  passed  an  order  setting  the  first  Court 
right  upon  that  point,  and  there  are  many 
decisions  of  this  Court  upholding  the  Judges 
power  to  pass  such  an  order.  I  think  it  b 
not  necessary  in  this  case  to  consider  th 
question  of  his  jurisdiction. 

On  the  other  point,  namely,    whether  tW 
first  Court  was  right  in  requiring  the  fonnej 
purchaser  to  pay  up  the  difference  between 
the  bids  in  the  first  sale  and  the  second  sale] 
I  have  no  doubt  whatever  that  the  decisioi 
of  the  first  Court  was  wrong,  and  that  u 
decision   of  the   Judge   was  correct.    The 
question  has  reference  to  the  provisions  01 
Sections  253  and  254  of  Act  VIII.  of  ifyn 
One  Sonatun  Doss  having  made  a  purchase 
defaulted   to   pay   in   the    purchase-moner. 
Thereupon,  it  was  ordered  that  there  shoaw 
be  a  re-sale  of  the  property.     Before,  however,! 
this  re-sale  took  place,  another  sale  oi  w*l 

~.i..  *~~u   ~i»~«  ^«.  »k^  :«ct«inee  Oil 


same  property  took  place  at  the  instance 
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another  judgment-creditor,  and  the  Pr,cc,?  j* 
tailed  was  a  lower  price  than  that  ai  whicit 
the  defaulting   purchaser    had    effected  nt 
purchase.     The  first  Court  held  that,  undt 
these  circumstances,  the  defaulting  purchase, 
was  liable  for  the  balance.     The  Sections  of 
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[he  Act  jn  question  evidently  refer  to  a 
fe»sale  after  doe  notification.  There  was  in 
Iris  case  no  such  re-sale  as  contemplated  by 
foese  Sections.  The  provisions  of  these 
Sections  are  penal,  and  therefore  they  must 
be  construed  somewhat  strictly.  Under  the 
circumstances  of  the  case,  the  first  pur- 
chaser would  not  be  liable  for  the  balance 
between  his  bid  and  the  price  obtained  In 
the  second  sale. 

We,  therefore,  dismiss  this   appeal   with 
costs,  two  gold   mohurs  being  allowed  for 

pleaders'  fees. 

• 

•MoWurjee,  J. — I  am  also  of-  the  same 
Opinion.  There  was,  in  fact,  no  re-sale  of 
tbe  property  as  contemplated  in  Sections 
153  and  254  of  Act  VIII.  of  1859,  though 
floe  was  certainly  ordered. 

The  first  sale  was  in  execution  of  a  decree 
Obtained  by  one  Sonatun  Doss.  At  this  sale, 
the  decree-holder  himself  was  the  purchaser. 
He  defaulted  to  pay  the  amount  required  to 
Ike  deposited  under  Section  253;  the  pro- 
perty, therefore,  should  have  been  forthwith 
again  pot  up  and  sold.  This  was  not  done, 
•but  an  order  only  was  passed  for  the  re- sale 
of  it.  Before,  however,  the  re-sale  did  take 
place  after  the  issue  of  a  fresh  notification 
under  Section  255,  another  decree  holder, 
who  had  also  attached  this  property  in  ex- 
ecution of  a  separate  decree  obtained  by  him, 
J  plied  for  the  sale  of  it  for  the  satisfaction 
his  decree,  and  it  was  sold. 

It  appears  that  the  proceeds  of  this  sale 
,*as  less  than  the  price  bid  at  the  sale  in 
execution  of  Sonatun's  decree;  whereupon 
!  Other  decree-holders  at  whose  instance  none 
of  the  previous  sales  had  taken  place  moved 
toe  Court  to  levy  the  difference  of  the  two 
bids  from  the  purchaser  Sonatun,  and  the 
Moonsiff  proceeded  to  levy  it.  I  am 
clearly  of  opinion  that  the  Moonsiff  was 
*rong  and  that  Sonatun,  the  first  purchaser, 
was  not  liable  to  make  good  the  difference, 
*bich  was  not  a  difference  at  a  re-sale  of 
the  property  as  no  re-sale  had,  as  a  matter 
of  fact  or  law,  taken  place. 

There  are  several  decisions  of  this  Court 
*bichhave  held  that  the  defaulting  purchaser 
tod  the  decree-holder  are  to  be  considered 
to  be  parties  to  the  suit  within  the  meaning 
of  Section  11  of  Act  XIII.  of  1861,  so'as 
to  give  a  right  of  appeal — one  is  reported  in 
*  Weekly  Reporter,  page  126,  Miscellane- 
*»  Rulings,  and  another  in  %  Weekly  Re- 
porter, pag«  3.  • 


Even  if  the  right  of  appeal  to  the  Judge 
is  doubtful,  we  certainly  have  the  power 
under  the  Charter  to  set  the  Moonsiff  right, 
and  to  declare  his  order  to  be  illegal  and 
to  have  been  passed  without  jurisdiction. 

On  the  appeal  of  Bisokha  Moyee,  who  was 
not  the  decree-holder  at  whose  instance  the 
property  was  sold,  we  cannot  interfere  with 
the  order  passed  by  the  Judge.  I  would, 
therefore,  dismiss  her  appeal  with  costs. 


The  5th  June  1871. 

■ 

Present : 

The    Hon'ble  Dwarkanath   Mitter  and    \V. 

Ainslie,  Judges. 

Appellate  Courts — Procedure  —Remands. 

Case  No.  205  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye, 
dated  the  22nd  December  r8yo,  reversing 
a  decision  of  the  Moonsiff  of  Natlore, 
dated  the  jrsl  March  1870. 

Krishnendro    Roy   Chowdhry   (one   of    the 
Defendants),  Appellant, 

versus 

Digumburee  Debia  Chowdhrain  and  others 
(Plaintiffs),  Respondents. 

Messrs.  J.  W.  B.  Money  and  J.  S.  Rochfort 
and  Baboo  Bhyrub  Chunder  Banerjee 
for  Appellant. 

Baboos  Kalee   Mohun    Dass  and    Mohinee 
Mohun  Roy  for  Respondents. 

It  is  not  obligatory  on  an  Appellate  Court  to  meet 

categorically  every  one  of  the  arguments  advanced  by 

the  hrst  Court  in  support  of  its  decision. 

»^ 

The  meagreness  of  the  judgment  of  a  Lower  Appel- 
late Court  can  only  warrant  a  remand  when  the  judg- 
ment does  net  show  that  the  Cou^t  has  considernj  the 
evidence.  ,  • 
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Miller \  y. — I  am  of  opinion  that  there  is 
no  ground  whatever  for  this  special  appeal. 
.    The   cases  noted  in  the  margin*,  which 

have  been  cit- 

*  Special  Appeal  No.  425  of  1862.     ed    tO    US     by 

Special  Appeal  No.  2538  of  1862.     the  learned 

Special  Appeal  No.  1064  of  1 S65.      pA„nMi      ^r. 
Weekly  Reporter,  Volume  III.,      ~Unscl\    MV% 

page  176.  .    Money,  do  not 

appear  to  me 
to  have  any  bearing  upon  the  case  now 
under  our  consideration.  It  is  quite  clear 
that  the  Subordinate  Judge  has  dealt  with 
aft  the  material  points  involved  in  this  case, 
and  the  long  and  elaborate  judgment  record- 
ed by  him  on  each  and  every  one  of  those 
points,  renders  it  impossible  for  us  to  say 
that  the  conclusion  he  has  arrived  at  is  not 
based  upon  a  due  consideration  of  the  whole 
evidence  on  the  record,  and  of  all  the  pro- 
babilities arising  from  it.  It  is  true,  the 
Subordinate  Judge  has  not  taken  notice  of 
every  item  of  evidence  produced  by  the 
parties,  and  it  also  appears  that  he  has  not 
categorically  met  every  one  of  the  argu- 
ments advanced  by  the  first  Court  in  sup- 
port of  its  decision.  But  there  is  no  law 
that  I  am  aware  of  which  renders  it  obli- 
gatory on  an  Appellate  Court  to  do  so,  and 
I  cannot,  therefore,  interfere  with  the  decision 
of  the  Subordinate  Judge  upon  such  a 
ground  of  special  appeal  when  I  am  by  no 
means  satisfied  that  he  has  failed  to  take  into 
consideration  any  thing  that  ought  to  have 
been  considered  by  him. 

Much  stress  has  been  laid  upon  the  fact 
that  the  Subordinate  Judge  has  drawn  an 
unfavorable  inference  against  the  truth  of 
the  special  appellant's  case  from  the  refusal 
of  the  special  appellant  to  appear  as  a  wit- 
ness in  the  Court  of  first  instance  when  he 
was  summoned  by  that  Court  to  do  so.  It 
has  been  strongly  argued  that  a  person 
standing  in  the  position  of  the  defendant 
has  a  prejudice  to  appear  as  a  witness  in  a 
Court  of  Justice.  I  do  not  wish  for  one 
moment  to  interfere  with  the  honest  preju- 
dices of  parties,  however  erroneous  those 
prejudices  might  be.  But  I  cannot  allow 
those  prejudices  to  interfere  with  the  due 
administration  of  justice.  When,  parties 
who,  upon  their  own  showing,  appear  to 
have  the  best  knowledge  of  the  facts  con- 
nected with  their  case  refuse  to  give  their 
own  ^idence  after  being  duly  summoned 
by  the  Court  to  do  so,  they  have  no  right 
%  whatever  to  complain  if  the«  Court  refuse 
to  relieve  the  testimony  of  their  menials 
and  dependants*  * 


It  has  been  further  argued  that  the  fir* 
Court  having  condoned  the  conduct  of  the; 
special  appellant,  the  Lower  Appellate  Cooiti 
was  wrong  in  relying  upon  that  conduct  m 
support  of  his  decision.  I  do  not  see,  howev^t, 
that  the  Lower  Appellate  Court  has  commit* 
ted  any  error  in  law  in  doing  so.  If  the  Lo*qj 
Appellate  Court  had  decided  the  case  ex  parti 
against  the  defendant,  special  appellant, 
on  the  ground  of  his  refusal  to  appear  as  ft 
witness  in  the  Court  of  first  instance,  thil 
contention  might  have  stood  on  a  different 
footing.  But  all  that  the  Lower  Appellate 
Court  appears  to  have  done  is  to  take  the 
whole  evidence  produced  on  the  record  i& 
conjunction  with  the  refusal  of  the  special 
appellant  to  give  his  own  evidence,  and  I 
think  that  it  was  fully  justified  in  adopting 
this  course. 

For  the  above  reasons,  I  would  reject  tha 
special  appeal  with  costs. 

Ainslie,  J. — I  only  wish  to  add  this  remark 
to  those  of  my  learned  colleague,  that  the 
case  last  cited  by  Mr.  Money,  which  istoki 
found   in   Weekly   Reporter,  Volume   1IL, 
page  1 76,  was  not  remanded  on  the  ground  | 
that  the  Subordinate  Judge   had  failed  toj 
meet    the    arguments    of   the    first  Court. 
The  grounds  of  remand    were    that  there: 
were  some  mis-statements  of  facts  in  tfce 
judgment  of  the  Lower  Court,  and  the  Judge*  j 
of    this     Court    thought    it    possible  thaw 
those  mistakes  might  have  had  a  materwi 
effect  on  the  decision  of  the  Lower  Court.  I 
They,  therefore,  remanded  the  case  to  the 
Lower  Court  for  a  fresh  trial.    They  tbeA 
continued :   "  We  think  the  Principal  Sod* 
"der  Ameeh   should  enter   into  the  case, 
"  and  record  his  reasons  for  arriving  at  ha 
"  conclusions ;"  that  is  to  say,  having  first 
remanded  the  case,  they  pointed  out  to  & 
Principal   Sudder  Ameen  that  it  would  be 
desirable  that  he  should  give  his  own  rea- 
sons and    arguments    for    the    conclusions 
that  he  arrives  at.     They  did  not,  however, 
make  this  the  ground  of  remand,  and  for  joy 
own  part,  I  entertain  great  doubts  whether 
the  meagreness  of  a  judgment  warrants  this 
Court  in  remanding  a  suit  for  re-trial.   Evc? 
if  it  do  so  in  any  case,  I  conceive  tbat  it 
can  only  be  when  there  is  nothing  to  ** 
judgment  of  the  Lower  Appellate  Court  W  | 
show  that  it  has  considered  the  evidence. 

fii  the  present  case,  however,  the  Subor^ 
dinate  Judge  has  evidently  iooked  }Wj* 
the  whole  of  the  evidence,  although  kg  °~j 
not-  recorded  the  whole  of  it  in  detail  m 
Miis  judgment.  *  « 
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The  5th  June  1871. 

Present  : 

The  Hon'ble  E.  Jackson,  and  Onookool 

•  Chunder  Mookerjee,  Judges. 

rriews— Section  103,  Act  VIII.  (B.  C),  1869 
—Re-hewing— Section  no,  Civil  Procedure 
Code. 

Case  No.  99  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca \  dated  the  rylh 
December   i&fo,  affirming  an  order  of  the 

*Moonsijf  of  Aluksoodpore,  dated  the  31st 
August  i8jo. 

Durpo  Monee  Gooptea  (Judgment-debtor), 

Appellant, 

versus 

Tara  Churn  Sein  (Decree-holder\ 
Respondent. 

Baboo  Grija  Sunkur  Mojoomdar  for 
1  Appellant. 

No  one  for  Respondent. 

Section  ioj.  Act  VUI.  (B  C.)  of  1869,  applies  only  to 
JJrows,  and  not  to  applications  for  a  re-hearing  where 
PcisioQs  have  been  passed  ex  parte.  Cases  of  the  latter 
•Ncription  are  governed,  under  Section  34,  bv  Sec- 
Mug,ActVllI.of  1859. 

Jackson,  J. — We  differ  from   the  Judge 
p  the  view  he  has  taken  of  the  provisions 

*  Act  VIII.  of  1869,  B.  C.  Section  103 
Of  that  Act  applies  to  applications  "  for  a 

review  of  any  judgment  or  order  passed 
in  any  suit  brought  under  the  provisions 
"of  this  Act."  It  does  not  apply  to  appli- 
cations for  a  re-hearing  of  a  suit  which  has 
neen  decided  ex  parte  against  the  defendant. 
»-ections  referring  to  re- hearing  of  ex-par te 
decisions  and  to  review  of  judgment,  both 
»  Act  VIII.  of  1859  and  also  in  Act  X. 
7  l^59,  were  distinct  and  separate.  Sec- 
ton  103,  Act  VIII.  of  1869,  B.  C,  applies 

Yl\\  l°  rev,ews">  an(*  Section  119  of  Act 
5  ;  °*  ^59  will,  under  the  provisions  of 
^l!°n  34  of  Act  VIII.  of  1869,  B.  C, 
Wy  to  applications  for  a  re-hearing  in 
uses  in*  which  decisions  have  been  passed 
'v  parte.  y      • 

L*  «e  remand  this  case  to  the  Judge  to  be 
■JJiied   to   the    first    Court    for    a  fresh 
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Costs  will  abide  the  result.  • 

Mooher/ee,  J. — In  this  case,  the  Courts 
below  are  evidently  wrong  in  the  view  they 
have  taken  of  the  law,  Act  VIII.  of  1869, 
B.  C.  The  plaintiffs  instituted  this  suit  on 
the  23rd  of  May  1870  for  arrears  of  rent 
in  the  Court  of  the  Moonsiff  under  the 
provisions  of  Act  VIII.  of  1869,  B.  C. 
An  ex-parte  decree  was  passed  in  their  favor 
on  the  6th  June  following.  Plaintiff  then 
sued  out  execution  of  this  decree  and  at- 
tached certain  properties  belonging  to  the 
judgment-debtor  on  the  10th  Srabun  1277. 
On  the  25th  Srabun,  which  corresponds  to 
the  13th  August  1870,  the  defendant  filed 
a  petition  in  the  Court  under  Section  119 
of.  the  Procedure  Code,  praying  to  set  aside 
the  ex-parte  decision  passed  against  him  on 
the  ground  that  he  had  no  notice  either  of 
the  suit  or  the  decree.  This  application,  it 
is  admitted,  was  made  within  30  days  after 
a  process  of  attachment  was  executed  by  the 
decree-holder  to  enforce  the  ex-parte  judg- 
ment. The  Moonsiff  was,  therefore,  bound 
to  proceed  under  the  provisions  of  this 
Section,  and  determine  whether  the  sum* 
mons  was  or  was  not  duly  served  on  the 
applicant.  Instead  of  doing  so,  the  Moon- 
siff states  that,  inasmuch  as  there  is  no 
distinct  provision  in  Act  VIII.  of  1869, 
B.  C,  like  the  provisions  of  Section  58  of 
Act  X.  of  1859,  or  °f  Section  119  of  Act 
VIII.  of  1859,  he  cannot  allow  this  appli- 
cation. He  holds  that  the  only  Section  in 
this  law  of  the  Bengal  Council  which  pro- 
vides for  an  application  for  a  re- hearing,  or 
re-consideration  of  a  judgment  passed  under 
it,  is  Section  103  of  that  Act  which  re- 
quires that  no  petitions  for  a  review  of  a 
judgment  or  order  passed  in  any  suit  under 
the  provisions  of  this  Act,  shall  be  received 
after  the  expiration  of  thirty  days  from  the 
date  of  such  order  or  judgment. 

The  Moonsiff,  therefore,  was  of  opinion 
that  the  application  of  the  judgment-debtor 
was  beyond  time,  having  been  preferred  30 
days  after  the  date  of  the  judgment,  which 
was  passed  in  this  case  on  the  6th  of  June 
1870. 

The  Judge  also  appears  to  have  fallen, 
into  the  same  mistake.  Both  the  Courts 
seem  to  me  to  have  lost  sight  of  Section 
34  of  ht\  V11I.  of  1869,  or  to  have  mis- 
apprehended its  provisions.  Section  3}  lays 
down  that  "  save  as  in  this  Act  is  other- 
"  wise  provided,  suits  of  every  description 
".brought  for  any  cause  c-f  action  anting 
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"  under  this  Act,  and  .all  proceedings  there- 
44  in,  shall  be  regulated  by  the  Code  of 
"Civil  Procedure  passed  by  the  Governor- 
"  General  in  Council  being  Act  No.  VIII. 
"of  1859,"  <fcc,  &c\ 

In  the  Act  of  the  Bengal  Council  there 
is  no  provision  separately  made  for  applica- 
tions to  set  aside  ex- parte  decisions  passed 
by  the  Court,  but  yet  it  is  clear  that  such 
decision  must  be  set  aside  when  it  is  proved 
that  the  summons  had  not  been  duly  served 
on  the  defendant  as  required  by  law,  for  a 
Civil  Court  will  not  receive  an  appeal  from 
a  judgment  passed  ex  parte  against  a  defend- 
ant who  has  not  appeared,  or  from  a  judg- 
ment passed  against  a  plaintiff  by  default 
for  non-appearance,  unless  there  was  an 
application,  though  unsuccessful,  under  the 
provisions  of  Section  119  of  the  Procedure 
Code. 

.  It  is,  therefore,  obvious  that  the  Legisla- 
ture clearly  intended  that  the  procedure  on 
applications  to  set  aside  ex-parle  judgments 
should  be  the  same  as  is  provided  for  by 
Section  1 19  of  Act  VIII.  of  1859. 

By  Section  34  of  the  aforesaid  Act  of  the 
Bengal  Council  a  clear  provision  is  made  to 
the  effect  that,  where  the  Act  does  not  other- 
wise provide, .  all  suits  brought  under  Act 
VIII.  of  1869  shall  be  regulated  by  the  Code 
of  Civil  Procedure  and  "  that  all  the  pro- 
visions of  that  Aft  "  shall  apply. 

There  is  little  doubt,  however,  that  Sec- 
tion   103    of    Act    VIII.  of    1869,    B.    C, 
applies  merely   to   applications   for    review 
of  judgment,  and  not  to  applications  to  set 
aside  ex-parte  decisions.     The  Legislature, 
being  of  opinion   that  the   procedure   laid 
down  in  Aft  VIII.  of   1859  should  not  be 
made  applicable  to  applications  for  review 
preferred  in  cases  decided  under  the  pro- 
visions of  Aft  VIII.  of  1869,   B.  C,  made 
a    separate   provision   by  enacting  Section 
103,   which  limits  the  period  within  which 
such   applications   should   be   made   to  30 
days,  instead  of  90  days  as  provided   for   in 
Section   377  of  the  Civil   Procedure  Code. 
In  cases  where  a   review   is  applied   for  of 
a  judgment  passed  under  the  Act  of  1869, 
the  Civil   Court  must   follow   Section    103 
of  that  Act,  and  not  Section  376  or  377  of 
Act  VIII.  of  1859,  because  a  different  pro- 
cedure is   made  by   the   Bengal   Act,   and 
•>   under  Section  34  that  procedure  must  be 
followed.  *'  * 


I  would,  therefore,  remand  this  case 
the  Court  of  the  Moonsiff  for  %n  inqi 
and  adjudication  of  the  application 
by   the  defendant  under  the  provisions 
Section   119  of  the  Civil  Procedure  Com 
The  costs  of  his  appeal,  which  we 
2   gold   mohurs,   will  abide  the  final 
of  this  litigation. 


The  6th  June  1871. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.    Ainsli 

fudges. 

Reversioner— Cause  of  Action. 
Case  No.  290  of  1871. 

Special   Appeal  from   a   decision  passed 
the  Subordinate  Judge  of  Bhaugulpt 
dated  the  14th  December   i8jot  rcversi 
a  decision  0/ the  Moonsiff  of  Tegrak* « " 
the  7 8th  May  r8?o. 

Sooruj  Bunsee  Koonwar  (one  of  the 

Defendants),  Appellant, 

1 

versus 

Moheeput  Singh  (Plaintiff),  Respondent. 

Mr.  C  Gregory  and  Doorga  Doss  Duti  U 

Appellant.  . 

Baboo  Nil  Madhub  Sein  for  Respondent. 

The  mere  execution  and  registration  of  a  deed  as 
tween    strangers,    without  any  ulterior  act   dtrec 
against  a  Hindoo  widow  in  possession,  or  against 
reversionary  heir  or  his  possession,  cannot  give  the  tall 
any  cause  of  action  or  entitle  him  to  ask  for  a  dedaf 
tory  decree. 

Bayley,  J. — In  this  case,  we  think  lha 
the  first  and  second  grounds  of  sped* 
appeal  must  prevail.  The  facts  are  briefly 
these:  The  plaintiff  comes  in  as  the  re- 
versioner of  the  widow  of  one  Nund  Lall, 
the  son  of  Sheoburn  Lall.  He  sued  for  the 
declaration  of  his  title  by  setting  aside  a 
kobala  dated  the  25th  March  1867  from 
one  Mussamut  Champa  Koonwar,  daughter  of 
Reetburn  Sahee,  and  others,  propounded  by 
the  defendant.  The  plaintiff  does  not  sac 
for  confirmation  of  possession  ;  on  tfce  con- 
trary, his  allegation  is  that  his  possession  is 
undisturbed.  It  is  also  a  fact  that  the^ 
widow  of  Nund  Lall,  the  tenant  for  life,  is* 
in  possession.  The  suit  is  not  brought  to 
»«et  aside  any   alienation  made  >y  her,  or 
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ty  direct  act  of  waste  or  injury  to  the 
ftperty  wBich  might  affect  the  rights  of 
&  plaintiff  as  the  widow's  reversioner. 
rt*at  is  pressed  upon  us  by  the  respond- 
vt  is  that,  although  the  name  of  Reet- 
ini  was  nsed  as  that  of  the  recorded  pro- 
rietor  of  the  property,  and  his  widow  ex- 
HUed  the  deed  to  defendants  set  up  by  them, 
ill  the  real  proprietor  was  Sheoburn,  the 
iher  of  Nund  Lall,  whose  widow  is  the 
snant  for  life ;  in  other  words,  that  the  act 
f  Reetburns  widow  must  be  deemed  no 
igral  act  as  the  property  was  not  Reetburn's 
I  all,  but  Sheoburn's  only.  Now  the 
He  CJiief  Justice,  in*  a  case  reported  at 
HLys  Reports,  Volume  II ,  page  608, 
rid  that  a  reversioner  ought  to  sue, 
Ot  upon  some  contingent  and  uncertain 
ight  which  may  never  accrue  to  him,  but 
gK>a  some  positive  right ;  and  further  that 
f%s  a  case  of  alleged  improper  alienation 
if  the  widow  herself.  In  the  present  case, 
IDwevcr,  it  is  not  pretended  that  there  was 
pay  such  alienation  or  any  waste  by  the 
jridow  affecting  plaintiff  as  her  reversioner. 
I*he  mere  execution  of  a  deed  or  registration 
Uf  it  as  between  strangers  without  any 
felterior  act  directed  against  the  plaintiff  or  his 
possession,  or  against  the  widow  and  her  pos- 
session, can  in  no  way  give  the  plaintiff  a 
fcanse  of  action  at  this  stage.  It  would  be  | 
pontrary  to  all  judicial  rules  to  express  any  , 
further  opinion  in  the  case,  as  we  are  asked  ' 
to  .do,  at  the  present  stage  of  the  litigation,  ! 
and  as  the  case  at  present  stands  before 
«s.  It  must  be  left  to  the  plaintiff  when 
any  real  cause  of  action  or  reversionary  j 
light  accrues  to  him  to  take  such  steps  as 
be  is  then  advised.  As  the  case  stands  at 
present,  we  think  the  judgment  of  the  Lower 
Appellate  Court  must  be  reversed,  and  the 
plaintiff's  suit  dismissed  as  brought  without 
any  existing  cause  of  action,  .  and  with 
til  costs. 


The  6th  June  1871. 

Present  ; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

lnteryentkra— Section  73,  Act  VIII.  of  1859. 

Case  No.  2608  of  1870. 
Special  Appeal  from   a   decision  passed  *bj 


Saligram  Singh  and  another  (Plaintiffs*), 

Appellants, 

versus 

Gheenoo  Singh  and  another  (Defendants),* 

Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Bama 
Churn  Baner jee  for  Appellants. 

Baboo  Mohesh  Chunder  Choicdhry  for 
Respondents. 

Plaintiffs,  having  succeeded  in  a  suit  for  foreclosure 
of  a  mortgage,  by  a  conditional  bill  of  sale,  of  a  share 
of  two  mouzahs,  then  sued  for  possession  and  registra- 
tion of  names  as  proprietors.  Whilst  this  suit  was 
pending1,  certain  parties  intervened  and  asked  to  be 
made  parties  under  Section  73,  Code  of  Civil  Procedure, 
on  the  ground  that  plaintiffs'  vendors  were  not  enti- 
tled to  the  full  share  claimed  as  they  themselves  had 
purchased  a  portion  thereof. 

Held  that  the  Court  exercised  a  wise  and  proper 
discretion  in  allowing  the  intervenors  to  be  made  par-, 
ties,  for  a  decree  in  plaintiffs'  favor,  though  not  legally 
binding  on    them,  would,    nevertheless  have  caused 
them  great  difficulty  in  all  matters  of  rent. 

Glover,  J. — The  accompanying  genealogi- 
cal table  will  be  of  use  in  setting  out  the 
facts  of  this  case. 

The  plaintiffs 
sue  for  possession 
of  a  joj-pie  share 
of  mouzahs  Mee- 
taporeand  Punsa, 
mortgaged  to 
them  by  a  condi- 
tional bill  of  sale 
by  Rackoo  Roy 
and  others  (de- 
scendants of  Mun- 
gul  Roy  and  Kaloo 
Roy)  in  1863.  A 
foreclosure-sui  t 
was  brought  after 
the  year  of  grace, 
and  pis.  in  tiffs  now 
ask  for  possession 
and  registration 
ot  names  as  pro- 
prietors. 

The  origi  nal 
defendants,  that 
is     the      mortga- 
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gors,  denied  the  mortgage,  and  raised  various 
pleas  relating  thereto,  into  which  it  ^s  not 
the  Judge  of  Sarun,  dated  the  14th  Sep-  necessary  for  us  to  enter  inasmuch  as  these 
Umber  1870,  modifying  a  decision  of  the  |  defendants  pyferred  no  appeal  against  the 
Subordinate  Judge  of  that  District,  dated  j  first  Court's  decision  upholding  the  condi- 
the  ir st March  1870.  #  »,  ttonal  bill  of  sale.  %  • 
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Whilst  the  suit  was  pending,  however, 
the  present  special  respondents  intervened, 
and  asked  to  be  made  parties  under  Section 
73  of  the  Procedure  Code,  on  the  ground 
that  the  plaintiffs'  vendors  were  not  entitled 
to  a  ioJ-pie  share  of  the  estate,  but  only  to 
a  7-pie  share.  They  claimed  to  have  them- 
selves purchased  a  7-pie  share  from  Sree 
Kishen  Roy  and  Gunga  Roy  in  1270,  which 
would  only  leave  a  7-pie  share  for  the 
plaintiffs. 

The  table  given  above  shows  that  the 
original  owner  held  a  1  anna  9  pie  share. 
On  his  death  the  property  admittedly  went 
to  his  three  sons,  Mednee,  Mungul,  and  Ka- 
loo,  in  shares  of  7- pie  each. 

And  here  begins  the  divergence.  Plaintiff 
says  that  Mungul  had  two  sons,  Sree 
Kishen  and  Domah,  who  succeeded  to  a  3i- 
pje  share  each,  and  that  Ainee  Roy,  the 
son  of  Kaloo,  had  also  two  sons,  Gunga  and 
Lall  Roy,  who  got  each  3^  pies. 

The  defendants  aver  on  the  contrary  that 
Mungul  and  Ainee  had  each  only  one  son, 
— Sree  Kishen  in  the  one  case  and  Gunga 
in  the  other — and  that  these  succeeded  to  a 
7-pie  share  each,  half  of  which  or  an  aggre- 
gate of  7  pie  they  sold  to  the  defendants ; 
that  they,  defendants,  are  in  possession  of 
this  share,  and  pay  the  Government  revenue 
on  it. 

The  turning  point  of  the  case  therefore 
was — had  Mungul  and  Ainee  two  sons  each, 
or  only  one  ?  If  they  had  two,  it  is  clear 
that  the  half  of  the  son's  shares  would 
amount  to  3^  pic  only,  and  not  7  pie,  and 
that  the  vendors  of  the  plaintiffs  would 
have  had  the  share  which  they  mortgaged 
to  them. 

The  Subordinate  Judge  decided  for  the 
plaintiffs.  .But  the  Judge,  on  the  appeal  of 
the  intervening  defendants,  held  first  that 
the  plaintiffs  had  not  proved  their  vendor's 
right  to  anything  more  than  a  7-pie  share ; 
and  secondly,  that  the  defendants  had  shown 
"  by  evidence,  documentary  and  oral,  that 
"  they  have  all  along  been  in  possession  of 
"cthe  7-pie  share  and  have  paid  the  Govern- 
"  ment  revenue  thereon."  The  words  used 
by  the  Judge  "  all  along"  refer  to  the  date 
of  the  defendant's  purchase,  vis.,  A.  D.  18 10. 
The  Judge  went  fully  into  the  documentary 
evidence  adduced,  and  held  that  the  plaintiffs 
had  not  established  Domah  Roy  and  Lall 
Roy's  parentage.  He  gave  tfffem,  therefore, 
a  decree  for  a  7*pie  share  only. 


They  now  appeal  specially,  urging— 

(1.)    That  the  intervening  third  pa 
ought  not  to   have   been  made  def< 
under  Section  73,  Act  VIII.    of    1859; 
the  Subordinate   Judge  had    no  power 961 
admit  them,  and  that,  therefore,  his 
proceedings  were  void  by  reason  of 
of  jurisdiction. 

(  2. )  That,  if  they  were  rightly  admitd 
as  defendants,  the  onus  should  have  beq 
placed  on  them,  and  not  on  the  plaiotiU 
they  being  volunteers  asking  to  be  maJj 
parties,  should  have#been  made  to  pRHj 
their  own  title.     And —  •     •] 

(  3. )  That,  if  the  onus  were  on  them,  m 
Judge's  decision  shows  clearly  that  thqj 
were  unable  to  support  it. 

In  support  of  the  first  objection  (wM 
we  may  observe  was  not  the  subject  of 
peal  to  the  Judge),  the  special  appelk 
pleader  relies  on  the  ruling  of  this  C 
in  the  case  of  Joy  Gobind  Doss  vtnA, 
Gowree  Pershad  Shaha,  7  Weekly  Report 
er,  p.  202 — where  it  was  laid  down  that  afl| 
one  claiming  a  title  adverse  to  those  sdifl 
by  the  plaintiff  and  defendant  in  a  set 
should  intervene  and  be  introduced  into  ute 
suit,  inasmuch  as  he  would  not  be  affected 
by  the  result  of  the  suit. 

This  ruling,  however,  was  much  discussed 
in  Kalee  Pershad  Singh  versus  Joy  Nartffi 
Roy,    11    Weekly   Reporter,  p.  361,  one  a 
the  learned  Judges  (Mr.  Justice  L.  S.  Jack- 
son) being  one  of  those  who  had  decided 
the  case  of  Joy  Gobind  Doss,  and  its  mean- 
ing explained.     The  order  in  that  case  *& 
construed  to  mean  that  where  a  party  claimed 
adversely  to  both  plaintiff  and  defendant,  and 
was  not  a  party  to  the  suit,  he  could  not  ro 
law  be  bou*nd  by  the  decision  and  would  not 
be  likely  to  be  affected  by  the  result,   pf 
•'  claiming  adversely"  was  intended  a  claim 
to  exclude  the  actual  parlies  to  the  suit  alio* 
gether  from   any   share  or  interest  in  to* 
subject-matter  of  the  suit.     It  was  also  »ro 
down  that  the  law  did  not  prohibit  the  deci- 
sion of  questions  between  rival  defendants  ifi 
all  cases,  and  that  Section  73  of  the  Proce- 
dure Code  was  intended  to  leave  Courts  a 
discretion  in  cases  where  intervenors  appty 
tCfc.be  made  parties  to  a  suit;  and  M^t! 
the  words  "  persons  who  may  be  likely  to  0 
affected  by  the  result "  did  not  mean  W 
"persons  on  whom  the  result  was  lcp'< 
binding.'' 
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We  take  this  to  be  the  explanation  of  the 
Court's  judgment  in  Joy  Gobind  Doss'  case, 
ind  we  are  quite  willing  to  follow  it,  for  it 
It  easy  to  conceive  many  cases  (especially 
ta  this  country)  where  a  third  party,  al- 
though not  legally  bound  by  a  decision  pass- 
fed  inter  alios  might  be  put  to  the  greatest 
inconvenience,  if  not  loss,  by  not  being  al- 
lowed to  intervene  under  Section  73.  In 
the  present  case,  the  suit  was  for  a  specific 
lhare  of  an  undivided  estate.  If  the  present 
Ipecial  respondent  had  not  been  allowed  to 
Appear,  the  result  of  a  decree  in  plaintiff's 
favor  would  have  been  great  difficulty  in 
;*li  matters  of  rent.  The  plaintiff,  declared 
By  a  decree  of  Court  to  be  the  owner  of  a 
^oi-pie  share  of  the  estate,  would  have  sued 
^be  ryots  for  that  proportion  of  rent ;  and 
in  every  case  the  defendants,  special  respond- 
ents, who  have  been  found  to  be  the  real 
pwners  of  a  portion  of  that  share,  would  have 
'been  forced  into  Court,  and  have  been  forcibly 
[obliged  to  bring  a  regular  suit  to  establish 
peir  right  to  collect  their  share  of  the  rent. 
pThe  decree  itself  would  not  have  affected 
'  the  special  respondent,  but  the  result  of  that 
;  decree  would  have  done  so  most  injuriously, 
•and  we  think  that  the  Court  below  exercised 
1  very  wise  and  proper  discretion  in  allow- 
ing them  to  be  made  parties  to  the  suit. 

Then  as  to  the  onus.  The  decision  in 
I  Jagdanund  Misser  versus  Hamed  Russool, 
J  10  Weekly  Reporter,  p.  52,  lays  it  down  that 
J  *h  intervenor,  claiming  as  against  a  plaintiff, 
\  and  being  made  a  defendant  under  Section 
73»  has  to  support  the  ground  of  interven- 
I  tion  and  to  prove  his  claim. 

:  Now,  in  the  present  case,  the  Judge  has 
found  that  the  intervening  defendants  did 
prove  their  title  to  a  7-pie  share  of  the 
Property.  He  says  :  "  They  (/'.  e.f  the  inter- 
vening  defendants)  have  shown  by  evi- 
"dence,  documentary  and  oral,  that  they 
'^have  all  along  been  in  possession  of  the 
^  7-pie  share,  and  have  paid  Government 
"revenue  thereon/'  If,  therefore,  the 
onus  was  on  defendants,  it  is  clear  that, 
m  the  Judge's  opinion,  they  had  been  able  to 
80PPort  it.  And  this  disposes  of  the  third 
ground  of  appeal  as  well  as  of  the  second. 

we  do  not  think  it  necessary  to  go  in 
nctail  through  the  documentary  evidence, 
*  to  aispose  of  the  special  appellant's  «©b- 
Wums  as  to  the  way  in  which  the  Judge 
****  construed  it ;  for,  quite  apart  from  such 
^derations,  the  finding  of  the  Court 
Wow  wo^ld  be  fatal  to*the  plaintiff's  claim/ 


inasmuch  as  the  Judge  has  found  that  the 
defendants  have  been  in  possession  of  the 
share  they  claim,  under  an  unchallenged 
title  of  more  than  50  years.  This  length 
of  possession  would  of  itself  give  them  an 
indefeasible  title  to  the  share  as  against 
the  plaintiffs,  even  if  they  had  not  been 
found  to  have  a  good  title  in  other  ways. 

The  special     appeal    is    dismissed   with 
costs. 


The  6th  June  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Wassilat— Cultivator's  claim. 
Case  No.  2724  of  1870. 

Special  Appeal  from  a*  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  22nd  August  i8yoy  affirming  a  de- 
cision of  the  Subordinate  Judi>e  of  that 
District,  dated  the  joth  April  1870. 

Nursingh  Roy  and  others  (Plaintiffs), 
Appellants, 

versus 

Mr.  John  Anderson  (Defendant), 
Respondents, 

Baboos  Bama  Churn  Banerjee  and   Taruck 
A'alh  Palit  for  Appellants. 

Mr.   /?.   E.    Tzvidale  and    Baboo    Sreenaih 
Doss  for  Respondent. 

Where  the  party  recovering  possession  of  land  of 
which  he  was  wrongfully  dispossessed,  and  claiming 
wassilat,  is  himself  the  cultivator,  he  is  entitled  to  re- 
cover the  profits  which  he  would  have  made  out  of  the 
land  by  the  cultivation,  had  he  not  been  dispossessed. 

Kemp,  J. — The  plaintiff  is  the  special  ap- 
pellant. He  appears  to  Have  obtained  a  de- 
cree for  possession  as  against  the  defendant 
that  possession  being  a  wrongful  one,  and 
he  also  appears  to  have  recovered  mesne- 
profits  of  the  12-annas  kist  of  the  year 
1274.  The  present  suit  is  brought  ^or  the 
remaining  4-annas  kist  of  1274,  and  for  the 
years  1275  <»and  1276,  and  claim  being 
Rupees  3,629-2-9.  The  plaint  states  that 
<he  plaintiff  was  the  cultivator  of  .some  72 
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beegahs  for  which  he  paid  rent  to  his  co- 
sharers  ;  that  they  let  out  these  72  beegahs 
in  ticca  to  the  factory  of  which  the  defend- 
ant is  the  manager  or  proprietor;  that,  on 
the  termination  of  the  lease,  the  factory 
refused  to  give  up  possession ;  and  that,  by 
their  refusal  and  wrongful  holding  over  of 
the  land,  the  plaintiffs  have  been  deprived 
of  the  profits  which  they  would  otherwise 
have  made  by  their  own  cultivation  of  the 
lands.  Both  Courts '  appear  not  to  have 
considered  the  frame  of  the  plaint  or  the 
position  of  the  plaintiffs.  They  appear  to 
have  blindly  adhered  to  the  ruling  laid 
down  in  Volume  IX.,  Weekly  Reporter 
(page  445)  by  the  Full  Bench,  without  con- 
sidering whether  that  decision  was  ap- 
plicable to  the  circumstances  of  the  present 
case  or  not.  Now,  it  is  very  clear  that  that 
case  as  well  as  the  other  cases  that  have 
been  quoted  proceed  on  the  principle  that 
the  party  claiming  the  wassilat  is  a  party 
who  is  receiving  rent,  and  not  a  party  who  j 
is  cultivating  and  enjoying  the  full  profits  \ 
of  the  land.  ! 

The  decision  quoted  in  Volume  XIII., 
Weekly  Reporter  (page  37)  by  Justices 
L.  S.  Jackson  and  Markby  appears  to  lay 
down  the  correct  principle,  and  we  may 
observe  that  Mr.  Justice  L.  S.  Jackson  was 
one  of  the  Judges  who  sat  in  the  Full 
Bench  case  reported  in  Volume  IX.  In 
the  case  referred  to  in  Volume  XIII.,  the 
Judges  lay  down  the  rule  that  the  Full 
Bench  decision  in  Volume  IX.,  never  intend- 
ed to  lay  down  the  proposition  of  law  that  a 
man  who  was  himself  the  cultivator  was  not 
to  recover  the  profits  which  he  would  have 
made  out  of  the  land  by  his  cultivation  if  he 
should  be  wrongfully  dispossessed.  The 
decision  in  Volume  X  ,  Weekly  Reporter, 
page  463,  quoted  by  Baboo  Sreenath,  appears 
primd  facie  to  be  in  his  favor ;  but  the 
circumstances  of  that  case  are  not  before  us, 
and  it  appears  also  that  in  that  case  the 
plaintiff  had  certain  lands  which  were  in 
the  cultivation  and  occupancy  of  ryots,  and 
that  a  portion  of  them  only  were  the  khas 
kamar  lands  of  the  plaintiff.  In  this  case, 
the.  plaintiff  states  in  his  plaint  that  the 
whole  area  of  72  beegahs  was  in  his  own 
cultivation,  and  that  he  enjoyed  the  profits 
of  the  crops  raised  therein  up  to  the  date  on 
which  he  leased  the  lands  to  the  factory. 

The  case  must  therefore  go  back.     The 

Lower  Court  will  find,   in    ihg  first   place, 

*  whether   the    plaintiff  did,    as   he   alleges, 

cultivate  these    Kinds    himself    before    he- 


leased  them  to  the  factory ;  and  if  so,  applfj 
the  principle  laid  down  in  the  decision 
ported   in   Volume  XIII.,  Rod  decide  v 
amount    of    mesne-profits    the   plaintiff  i 
entitled  to  recover. 

Costs  to  follow  the  result. 


The  7th  June  187  r. 

Present :  j 

•  : 

The  Hon'ble  E.  Jackson  and  Onootooi  *i 

Ch under  Mookerjee,  Judges* 


Section  246,  Act  VIII.,  1859— Defective  orier- 

L  imitation* 


Case  No.  7  of  187 1. 

Special   Appeal  from   a  decision  passed  ifm 
the  Subordinate  Judge  of  Dacca,  d&td* 
the  j/st   October  1870,  reversing  a  dech 
sion    of  the    Moonsiff   of   Naraingun^ 
dated  the  jrst  March  r8jo. 

Jugobundhoo  Bose  (Plaintiff),  Appellant, 

versus 

Sachya  Bibee  and  others  (Defendants, 
Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Sk* 
nath  Banerjee  for  Appellant. 

Baboo  Doorga  Mohun  Dass  for 
Respondents. 

Where  a  claim  is  preferred  under  Section  J4('»  " 
VI 1 1 .  of  1 S59,  and  the  Cou  rt  simply  releases  the  attach- 
ed property  without  making  any  inquiry  at  all  on  u* 
points  specified  in  that  Section,  its  order  cannot  he  re- 
garded as  an  order  under  the  Section  in  questwti,  aw 
the  rule  cf  limitation  there  laid  down  does  not  apply  t°* 
regular  suit  subsequently  brought  by  the  decree-bcMtf' 

Mookerjee,  J.— Tub  facts  of  this  case  are 
extremely     simple.     Plaintiff     obtained    * 
money-decree  against  one  Mahomed  Jahi»# 
and   his   wife    Jetun   Bibee.    In  execution 
ihe  disputed  property  was  attache^  for  »!*• 
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hie  Sachva  Bibee,  the  sister  of  the  judg- 
lent-debtor  Mahomed  Jahid,  preferred  a 
hum  to  the  property  under  Section  246  of 
Let  VIII.  of  1859,  on  the  ground  that  she 
ad  purchased  the  same  from  the  debtor  and 
ras  in  possession  thereof  at  the  time  when 
be  property  was  attached.  The  officer 
lefore  whom  the  claim  was  preferred,  how- 
ever, made  no  inquiry  under  the  provisions 
)l  the  aforesaid  Section,  but  released  the 
woperty  from  attachment  on  the  1st  of 
November  1865.  The  decree-holder  has 
astitmed  this  suit  on  the  2nd  October  1869, 
n  order  to  obtain  a  declaration  that  the  pro 

Zrty  belongs  to  the  judgment-debtors,  and 
it  the  kobala  and  decree  pleaded  by  the 
Aster  Sachya  Bibee  are  fraudulent  documents 
Obtained  for  the  purpose  of  concealing  the 
property  from  the  creditors  of  the  judgment- 
Bebtors. 

The  defence  raised  the  plea  of  limitation 
under  Section  246.  On  the  merits,  the  j 
defendant  contended  that  the  kobala  was  a 
hni-fide  document  executed  for  valuable 
Consideration.  As  regards  the  merits  of  the 
case  there  is  no  doubt  whatever.  Both  the 
£ourts  have  held  that  the  kobala  is  a  color- 
able and  benamee  deed  executed  in  fraud 
of  creditors,  and  that  the  judgment-debtors 
are  really  in  possession,  and  not  the  defend- 
ant. 

But  in  respect  to  the  question  of  limit- 
ation, the  first  Court  was  of  opinion  that  the 
provisions  of  Section  246  do  not  apply,  and 
that  the  suit  being  one  for  the  establishment 
of  the  light  of  the  judgment  debtors  could 
be  brought  within  1 2  years.  The  Moonsiff 
quotes  a  decision  of  a  Division  Bench  of 
this  Court  reported  in  S  Weekly  Report- 
**•  PaSe  7h  Rajah  Bishen  Prokash  Narain, 
appellant,  versus  Babooa  Misser  (Kemp  and 
Wover,  J  J.). 

The  Subordinate  Judge  was,  however,  of 
a  different  opinion..  He  held  that  the  suit  is 
barred,  not  having  been  instituted  within  one 
year  of  the  date  of  the  order  of  the  1st  of 
November  1865. 

On  special  appeal,  it  is  contended  by 
?aboo  Romesh  Chunder  Milter  that  the  suit 
is  not  barred,  inasmuch  as  there  has  been 
°o  adjodication  under  the  provisions  of  Sec- 
tion 24ft  of  the  Procedure  Code ;  that  the 
w't  is  not  brought  to  set  aside  any  ortfer 
J**8*!  in  the  execution  department :  and 
***  *  suit  like  the  present  can  be  instituted 
ataa/time  the  decree- holder  is  informed,  and 
**«eves  that  there    is   property    belonging 


to  his  debtor  held  and  enjoyed  by  him  in 
the  name  of  another  person,  provided  that 
the  decree  itself  is  not  barred  by  want  of 
prosecution  for  3  years  under  Section  20  of 
Act  XIV.  of  1859.     For  the  respondent,  it 
was  argued,  that  the  order  of  the  1st  Novem- 
ber 1865  was  an  order  under  Section  246, 
inasmuch  as  it  appears  that  when  the  claim 
was  preferred   by  his  client,  an  order  was 
passed  for  the  production  of  evidence,  and 
that,  in  all  probability,  evidence  was  produced 
by  his  client  to  prove  his  possession.     It  is, 
however,  admitted  by  Baboo  Doorgah  Mohun 
that  if  there  had  been  no  order  made  under 
the  provisions  of  Section  246,  the  plaintiff 
would  not  be  barred. 

On  referring;  to  the  record  I  find  that  the 
officer  executing  the  decree  had  held  no 
investigation  whatsoever  according  to  the 
directions  enjoined  by  the  provisions  of  Sec- 
lion  246  of  Act  VIII.  of  1859.  That  Sec- 
tion lays  down  that  "  in  the  event  of  any 
"  claim  being  preferred  to,  or  objection  offer* 
"  ed  against,  the  sale  of  lands  or  any  other 
"  immoveable  and  moveable  properly  which 
41  may  have  been  attached  in  execution  of  a 
"  decree,  Ac,  as  not  liable  to  be  sold  in  ex- 
"  ecution  of  a  decree  against  the  defendant,  the 
"  Court  shall  proceed  to  investigate  the  same 
"  with  the  like  powers  as  if  the  claimant 
"  had  been  originally  made  a  defendant  to 
"  the  suit,"  and  "  if  it  shall  appear  to  the 
"  satisfaction  of  the  Court  that  the  land  or 
11  other  immoveable  or  moveable  property  was 
"  not  in  the  possession  of  the  party  against 
44  whom  execution  is  sought  or  some  other 
'*  person  in  trust  for  him  or  in  the  occupancy 
"  of  ryots,  &c,  paying  rent  to  him,  at  the 
"  time  that  the  propeitv  was  attached,  &c, 
"  the  Court  shall  pass  an  order  for  releasing 
"the  said  property  from  attachment.,,  It 
also  provides  that  if,  on  the  other  hand,  it 
shall  appear  on  this  inquiry  that  the  property 
was  in  possession  of  the  party  against  whom 
the  execution  is  sought  as  his  own  property, 
or  was  in  the  possession  of  some  other  per- 
son in  trust  for  him,  the  Court  shall  dis- 
allow the  objection.  Then  the  Section  says 
that  "  an  order  passed  under  this  Section 
41  shall  not  be  subject  to  appeal,  but  the  party 
44  against  whom  the  order  may  be  given  shall 
"  be  at  liberty  to  bring  a  suit  to  establish 
"  his  right  at  any  time  within  one  year  from 
"  the  date  of  the  order."  % 

I  find  that  the  Court,  when  passing  the 
order  of  the  is» of  November  1865,  had  made 
no  investigation  and  pronounced  no  decision 
as  to  whether  the  claimant  wis  in  possession 
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on  his  own  account  or  in  trust  for  the  judg- 
ment-debtors. There  is  literally  no  sort  of 
inquiry  as  to  who  was  in  possession  of  the 
property  at  the  time  of  the  attachment. 
The  kobala  under  which  the  claimant  based 
his  title  and  possession  was  also  not  adduced, 
and  as  far  as  the  record  shows,  no  witnesses 
were  examined.  The  order,  therefore,  of 
the  ist  November  1865  is  not  an  order 
under  Section  446,  and  1  am  consequently  of 
opinion  that  the  plaintiff  was  not  bound 
to  come  into  Court  within  one  vear  from  the 
date  thereof. 

The    words    "  the    order    which   may   be 
" passed  by  the   Court  under   this  Section' 

(appear  to  me  to  contemplate  an  order  passed 
after  an  inquiry  duly  made  under  the  pro-  j 
j  visions  of  this  Section.  That  is,  if  the  i 
i  Court,  after  an  investigation  as  to  the  fact  of 
possession,  should  declare  that  the  claimant 
was  in  possession  on  his  own  account,  the 
decree-holder,  if  dissatisfied  with  this  order, 
may  contest  the  propriety  and  correctness 
of  it  by  a  suit  within  one  year  of  the  pass- 
ing of  it.  But  I  apprehend  that  if  a  Court 
does  not  make  any  inquiry  at  all  on  the 
points  enumerated  in  Section  246,  but  simply 
releases  the  property  attached,  because  a 
claim  has  been  preferred,  and  "  it  is  not 
"  shown  what  particular  portion  of  the 
"  attached  property  is  claimed  by  the  claim- 
"  ant" — which  appears  to  me  to  be  the  only 
reason  given  (if  it  can  be  said  to  be  any 
reason  at  all)  by  the  Moonsiff  for  passing 
the  order  of  the  ist  of  November  1865 — 
the  order  is  not  an  order  under  Section  246, 
but  is  a  simple  denial  of  the  inquiry  re- 
quired to  be  made  under  this  Section.  It 
is  quite  clear  to  me  that  the  Court  in  the 
execution-case  wholly  failed  in  its  duly, 
and  has  not  done  what  was  required  of  it 
by  the  law.  Such  an  order  is  not  a  legal 
order,  for  there  is  no  adjudication  of  any 
matter  in  favor  of  the  claimant  which  the 
decree-holder  would  be  bound  to  set  aside 
within  the  time  prescribed  by  the  last  por- 
tion of  the  Section  afore-quoted. 

In  this  view  of  the  law  I  am  supported  by 
a  decision  of  Pundit  and  Campbell,  JJ.,  in 
pa*ge  35  of  4  Weekly  Reporter;  of  the  pre- 
sent Officiating  Chief  Justice  Norman  and 
Justice  Seton-Karr  in  page  252  of  7 
/Weekly  Reporter ;  of  another  Division  Bench 
reported  in  11  Weekly  Reporter,  page  134. 
There  is  also  a  decision  on  this  point  in 
3  Madras  High  Court  Report,  page  139. 
.  In  another  decision  reported  in  page  73, 
8  \tfeekjy   Reporter,  the  Judges  distinctly 


held  that  even  if  the  order  was  cl< 
ly  one  property  passed  under  S&tion  i\ 
where  everything  turns  upon  the  fact  of  1 
bond-fide  possession,  that  still  the  dect 
holder  is  not  barred  by  the  provisions^ 
that  Section  from  bringing  a  suit  to  establr 
the  right  of  the  judgment-debtor  after 
lapse  of  one  year  from  the  date  of  the  ore 
under  Section  246.  In  a  later  decisk 
passed  by  a  Division  Bench  of  this  Coi 
and  reported  in  1 1  Weekly  Rej 
page  367,  the  Judges  refused  to  bold 
the  suit  of  the  claimant  was  barred,  inasmt 
as  thev  held  that  the  order  disallowing 
objection  under  Section  246,  was  rjpt 
order  under  that  Section,  because  t; " 
"  was  no  decision  as  to  possession  in 
"  order  passed  on  the  plaintiff's  claim  and 
"Section  246.*'  Now  without  expn 
any  opinion  whatever  as  to  the  construct* 
of  Section  246,  /'.  e.,  whether  the  limitaiii 
prescribed  by  it  affects  suits  brought  to  esta 
lish  the  right  of  the  judgment-debtor,  whi 
is  a  matter  on  which  the  Court  in  the 
ecution-case  had  passed  no  decision  what 
ever,  or  whether  the  Section  simply  conten 
plates  suits  brought  expressly  to  set  ask 
an  order  under  Section  246,  contesting 
decision  on  the  point  of  bond-fide  possess!* 
only,  I  am  of  opinion  that  the  rule  of  01 
year's  limitation  does  not  apyly  to  the  pi 
sent  case,  and  that,  therefore,  the  suit  is  ** 
barred. 


loth 


>  i 


Under  this   view  of    the  law,  it  is 
necessary  to  remand  the  case 
Courts  have  held  that  the  alleged 
by  Sachya  Bibee,  the  sister  of  the  judgrri 
debtor  Mahomed  Jahid,  is  a   benam 
fraudulent  one,  and  that  the  pr< 
pute  is  the  property  of  the  judgment-d 
and,  as  such,  liable  to  sale  in  execuii 
the  decree  obtained  by  the  plaintiff  aj 
Mahomed  Jahid.     I  would,  therefore,  d 
the  appeal* of  the  plaintiff  with  costs, 
effect  of  the  order  .will  be  that  the  judg 
and  decree  of  the  first  Court  will  stand, 
the  appeal  of  the  defendants  to  the  SuborO  ( 
nate  Judge  will  be  dismissed. 

Jackson,  7.-  I  agree  with  my  learned 
colleague  that  no  decision  was  arrived  » 
within  the  terms  of  Section  246,  Act  VH  • 
of  1859  in  the  execution-proceedings  out  01 
which  this  ca<e  arose,  and  that  the  JiIP^u0° 
of  Section  246  is,  therefore,  inapplicable  K> 
the  plain-  iff's  suit.  The  plaintiff's  claim 
will,  therefore,  be  decreed  with  all  cosu, 
the  decision  of  the  first  Court  to  that  e"nW 
being  restored.  «  « 

h 


7i-] 


Civil 


THE    WEEKLY    REPORTER. 


Rulings. 


*5 


The  7th  June  1871. 

Present ; 

the  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

pptication  for  execution  —  Copy  of  decree  — 
Section  212,  Act  VIII.,  1859— Section  15,  Act 
XXIII.  of  1861. 


Case  No.  66  of  1871. 

ihcellaneous  Appeal  from  an  order 
passed  by  the    Officiating  Judge  of  East 

Burdwan,  dated  the^6th  November  18  jo, 
•affirming   an    order  of  the     Subordinate 

Judge  of  that    D. strict,   dated    the   gth 

August  1870. 

Hodhoo  Do3sia  (Decree-holder),  Appellant, 

versus 

Nobin  Chunder  Roy  (Judgment-debtor), 

/Respondent. 

.  Baboo  Bhoivanee  Churn  Dull  for 
Appellant. 

Baboos  Oopendro  Chunder  Bose  and  Raj- 
tndro  Naraui  Bose  for  Respondent. 

It  is  not  required  by  Section  212  of  Act  VIII.  of  1859 
WWbection  15,  Act  XXIII.  of  1&61,  that  a  copy  of  the 
Mee  should  be  filed  when  an  application  is  made  for 
ttecution. 

jj^JCemp,  J, — The  decree  in  this  case  was 

ai  on  the  16th  of  December  1865.     It 

ats  that  the  decree-holder  in  May  1866 

Red  a  portion  of  the  amount  due  'to  him 

t  the  decree.     Again,  in  July  1866,  he 

tted  certain  properties  belonging  to  the 

igment-debtor ;    in   short,    between    1865 

1866  he  was  proceeding  to  enforce  his 

ree  by  every  means  in  his  power.     Again, 

l^7,  he  applied  to  execute  his  decree, 

nis  application   was   rejected    on     the 

>«nd  that  the  decree-holder  had  not  filed 

C0P>- of  the  decree. 

tJ!<^.Co!ms  have  Sone  l,Pon  this  ground 
*l  «  is  the  duty  of  the  decree-holder  to 

U  »  CKPy  °f  the  decree  of  which  execution 
heM?u  V.and  he  not  having  done  so  they 
ae,d  thai  hts  claim  was  barred.   - 

Viiie  ^m0k  that>  under  Section  212  of  Act 
rfttoV  !v  59oand  Sectlon  *5-  Aci  XXrtl. 
^tctinn      r    ourls  beIow  are  wrong.     The 

decree Lu erred  t0  do  not  enact  l"at    the 
bolder  must  file  copy  of  his  decree. 

Vfcl.  XVI.        * 


He  is  to  file  an  application  drawn  up  in 
a  certain  form,  and  he  is  to  state  the  mode 
in  which  the  assistance  of  the  Court  is  re- 
quired.    Under  Section   15,  Art  XXIII.  of 
1861,  if  it  be  shown  to  the  Court  that  the 
particulars  stated  in  the  application   which 
is  required  to  be  filed  under  Section  212  of 
Aft  VIII.,  do  not- correspond  with  the  origi- 
nal decree,  the  Court  may  either  return  the 
application  for  correction  or  cause  the  neces- 
sary alteration  to  be  made  after  comparing 
the   application   with   the    original    decree. 
The  Judge  has  taken  a  wrong  view  of  this 
case.     We,  therefore,  reverse  his  order  and 
decree  the  appeal  with  costs. 

The  decree-holder  will  be  entitled  to  take 
out  execution  of  his  decree. 


/ 


The  7th  June  1S71. 

Present  : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Decree  —  Construction  —  Mesne-profits  —  Sec- 
tions 196  and  197,  Act  VIII.  of  2859. 


Case  No.  105  of  1871. 

Miscellaneous  Appeal  from  an  order  pass* 
ed  by  the  Judge  of  Dacca,  dated  the  jth 
January  i8yi,  reversing  an  order  of  the 
Subordinate  Judge  of  that  District* 
dated  the  jist  A  ugust    1870. 

Raesoonissa  Begum  (Decree-holder),  Appel- 
lant, 

versus 

Sharoda  Soonduree  Chowdhrain  and  others 
(Judgment-debtors)^  Respondents. 

Baboos  Sreenath  Dass  and    Grish    Chunder 
Ghose  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee,  Kally 
Mohun  Dass,  and  Grija  Sunkur  Mojoom~ 
dar  for  Respondents. 

A  decree  of  a  Court  should,  under  Sections  196  and 
197,  Act  VIII  of  1859,  state  whether  mesne-profits  are 
awarded  or  not,  and  it  should  distinctly  state,  when  it 
reserves  any  points  for  subsequent  inquiries  in  execu- 
tion of  the  decree,  what  those  points  are. 

A  decree  for  possession  was  construed  to  delude 
mesne-profits  where  the  High  Court  was  satisfied  that 
it  was  the  intention  of  the  Court  which  passed  the 
decree  to  award  mesne-profits,  even  though  the  words 
"  rnfcsne-profits  '"  were  not  distinctly  expressed. 

•  12— a- 
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Jpckson,  J. — This  is  an  appeal  from  an 
order  of  the  Judge  of  Dacca  passed  in  ex- 
ecution of  decree.  The  suit  was  to  recover 
possession  of  certain  lands  and  for  mesne- 
profits  for  those  lands  during  the  time  of 
dispossession.  The  suit  appears  to  have 
been  originally  decreed  so  far  back  as  the 
3rd  September  1862.  But  it  was  remanded 
on  three  occasions  by  the  Judge,  and  was 
only  finally  decided  on  appeal  to  the  High 
Court  on  the  4th  January  1869.  The  result 
of  this  final  appeal  to  the  Huh  Court  was 
that  the  decision  of  the  Principal  Sudder 
Ameen,  dated  the  8th  March  1866,  was  con- 
firmed, and  that  decree  is  now  in  process 
of  execution. 

The  question  which  arose  before  both  the 
Courts  on  the  objection  of  the  defendant 
was  whether  the  decree-holder  had  in  his 
decree  obtained  the  mesne-profits  which  he 
had  claimed.  The  first  Court  interpreted 
the  decree  in  favor  of  the  decree-holder. 
It  held  that  the  decree  did  virtually,  though 
it  did  not  do  so  in  direct  words,  decree  to 
him  a  sum  of  Rupees  590  for  mesne-profits 
up  to  the  date  of  suit,  and  left  the  question 
as  to  what  would  be  the  amount  of  mesne- 
profits  subsequent  to  the  suit  open  to  subse- 
quent inquiries.  The  first  Court  decided 
this  point  upon  that  view  of  the  decree. 

The  Judge,  on  appeal,  does  not  very 
clearly  give  his  opinion.  But  he  thinks 
that,  by  the  terms  of  the  decree,  nothing  was 
decreed  for  wassilat.  This  does  not  very 
clearly  show  whether  he  means  that  was- 
silat was  altogether  omitted  from  the  decree, 
or  he  means  that  only  the  amount  of  was- 
silat was  omitted. 

The  special  appeal  to  this  Court  is  that 
there  has  been  a  misconstruction  of  the  de- 
cree, and  that  the  decree-holder  is,  under 
the  terms  of  the  decree,  entitled  to  wassilat, 
if  not  to  the  exact  amount  for  which  he 
sued,  at  least  to  have  the  proper  amount  as- 
certained in  execution. 

The  decree  has  been  read  to  us,  and  we 
find  that  it  is  in  these  terms :  In  the  first 
place,  the  claim  of  the  plaintiff  is  decreed 
wfth  the  exception  of  a  particular  portion  of 
the  land  claimed.  The  decree  then  goes  on 
to  mention  the  particular  pieces  of  land  of 
which  the  plaintiff  is  to  obtain  possession, 
and  qn  which  his  possession  is  confirmed  : 
and  without  making  any  direct  allusion  to 
mesne-profits,  it  goes  on  to  defcree  the  ques- 
tion of  costs. 


The  question,   then,  for  our  decision 
whether  the  words  "  the  claim  of  *he  p[ 
iff   be    decreed   with   certain    exception!, 
are  sufficient  to  carry  the  question  of  m 
profits  ;  and  if  they  do,  to  what  extent 
carry  the  decree  for  mesne-profits. 
is  no  doubt  that  there  is  great  looseness 
the  manner  in  which  decrees  for  mesne- 
fits  are  drawn  up  in  the  Courts  of  this 
try.     Reference  has  been  made  to  a  decia 
to  be  found  in  15  Weekly   Reporter, 
293  (which  is  a  case  very  similar  to  t 
in  which  also  the  decree  did  not  disti 
declare  that  mesne-profits  ought  to  be 
but  in  which  it  was°held  by    the  I^ris* 
Bench  that,  in  fact,  the  mesne-profits 
decreed.    On  the  other  hand,  we  have 
referred  to  another  decision  to  be  found 
11    Weekly   Reporter,   page    200,  in  «i 
the  Chief  Justice   Sir  Barnes  Peacock 
jected    the    application    for    execution 
mesne-profits  when  the  decree  did  not  dr; 
tinctly  declare  that  the  decree- holder  s 
obtain  mesne-profits. 

I  have  no  doubt,  looking  to  the  proviso 
of  Sections   196   and    197,    that  the  G 
should  distinctly  in  its  decree  state  wbei 
it  decrees    mesne-profits    or   not ;    and 
should  equally  distinctly  state,   when  it  1 
serves  any  poinU  for   subsequent  inquir 
in  execution  of  the  decree,  what  those  poi 
are.    But  in  consequence  of  the  loose  mi«*" 
ner  in  which  decrees  of  our  Courts  are  some* 
times  worded,  if  we  are  to  carry  out  the* 
provisions  of  law  strictly,  extreme  injustice 
will   be  done  in  many  cases.     I  think,  there- 
fore, that  we  should  follow  the  Judges  wfc 
passed    the    judgment    in  the  case  in  15 
Weekly  Reporter,  and  interpret  the  decr^ 
as    including  mesne-profits,    if  we  can  be 
satisfied  that  there  was  an  intention  on  the 
part  of  the  Court  which  passed  the  deer* 
to    award  mesne-profits  even    though   the 
;  words  mesne-profits  are  not  distinctly  tv 
\  pressed  therein. 

The  words  in  this  case  are  undoubted// 
;  sufficient.  The  claim  of  the  plaintiff  being 
1  decreed  and  mesne-profits  being  a  portion 
I  of  that  claim,  mesne-profits  may  be  said  to 
f  have  been  decreed.    To  satisfy  ourselves iOj 
the  intention  of  the  Court,  we  have  \ooW 
to  the  allegations  of  the  parties  to  the  stf 
i  to  ascertain  whether  there   was  really  anj 
,  dispute  upon  the  question.    This  ^a,ca?! 
1  in  which  there  could  have  been  no  dooo 
'  whatever  upon  the   point.     It  was  an  °^ 
!  dinary  case  in  which  the  plaintiff  brong W 
suit,  alleging  that  he  had  been  dispose 
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consequence  of  an  erroneous  demarcation 
the  Surrey  Authorities,  to  rectify  that  de- 
trcat'ton  and  to  recover  possession  of  the 
id.  The  defendant  declared  that  he  was 
filled  to  these  lands,  and  that  he  was  in 
■session  of  them.  Upon  these  issues,  if 
I  plaintiff  obtained  a  decree,  he  would 
ive  been  clearly  entitled  to  the  mesne-pro- 
l  of  the  disputed  land  during  disposses- 
|n.  At  the  same  time,  it  does  not  appear 
at  any  evidence  was  heard  upon  the  ques- 
Xi  of  the  amount  of  mesne-profits,  and, 
Brefore,  it  is  very  clear  that  no  direct  de- 
rmination  was  come  to  as  to  their  amount, 
fe  think  that  the  proper  mode  of  inter- 
reting  this  decree  is  to  consider  that  mesne- 
rofits  were  awarded  to  the  decree-holder 
I  against  the  parties  who  had  dispossessed 
km  from  those  lands,  and  that  the  question 

tthe  amount  of  mesne-profits  was  left  to 
ascertained  in  execution  of  the  decree. 
i 

However,  the  parties  themselves  or  their 
legal  agents  seem  to  us  very  much  to  blame 
|t  not  having  it  recorded  distinctly  that 
■esne-profits  were  given ;  and  this  litiga- 
fkm  both  before  the  judge  and  also  before 
ibis  Court  seems  to  have  been  caused  so  far 
by  the  neglect  of  the  decree-holder.  We 
Auk,  therefore,  that  we  ought  not  to  give 
Otis  in  this  Court  or  in  the  Lower  Appellate 
Court. 

•The  case  must  be  remanded  to  the  first 
Court  in  order  that  that  Court  may  ascer- 
tain the  amount  of  mesne-profits  to  which 
&e  decree-holder  is  entitled  from  the  date 
of  dispossession  to  the  date  of  the  recovery 
<*  possession. 

Mookerju,  J. — I  am  also  of  opinion  that 
lac  decree  awarded    mesne-profits    to   the 
plaintiff.    The  suit  was  for   possession  of 
»ad  with  mesne-profits.      The  decree  de- 
dared  that  with  the  exception  of  the  lands 
<*  Sagurbcriah,  "  the  rest  of  the  claim  is  de- 
creed" in  favor  of  plaintiff.     Among  that 
claim  was  undoubtedly  the  claim  for  was- 
silat, and  1  think,  therefore,  that  that  claim 
*as  also  decreed.    It  is  contended  by  the 
jttpondents'  pleader  that,  when  costs  have 
wen  separately  awarded,    and    wassilat  is 
wot  distinctly  decreed,  wassilat  cannot  come 

!u  l¥  words  "  ihe  resi  °fth€  claims  But 
"*  plaint  claimed  mesne-profits  and  not 
,c<*k.  Costs  are  not  generally  matters  of 
cl*nj,  but  are  awarded  by  a  Court  in  its  dis- 
««Uou  for  the  purpose  of  indemnifying 
Fames  to*in  action  fof  expenses  incurred* 


by  them  in  the  conduct  of  the  suit.  In  this 
case,  the  Court  which  passed  the  decree  of 
the  8th  March  1866  construed  its  own  decree, 
and  held  that  the  decree  was  for  possession 
as  well  as  mesne-profits.  The  decree,  how- 
ever, does  not  declare  or  specify  the  amount 
of  profits  awarded,  therefore  that  must  be 
ascertained  in  execution. 


The  8th  June  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  justice,  and  the  Hon'ble  L.  S. 
Jackson  and  A.  G.  Macpherson,  Judges. 

Possession  (confirmation  or  recovery) 
—Title—  Issues. 

Case  No.  1  of  1871. 

Appeal  pre/erred  under  Section  1$  of  the 
Letters  Patent  of  the  High  Court  of  28th 
December  1865,  against  a  judgment  of  the 
Hon  die  E.  Jackson  and  the  Hon  die  Onoo- 
kool  Chunder  Mookerjee,  two  of  the  Judges 
of  this  Court ',  dated  the  20th  March  187  r, 
in  Special  Appeal  No.  i*j jj  0/1870,  the 
said  Judges  having  been  equally  divided 
in  opinion.'* 

Moulvie  Abdoollah  (Defendant), 
Appellant, 

versus 

Shaha  Mujeesooddeen  alias  Peeroo  Meeah 
(Plaintiff),  Respondent. 

Baboos  Romesh  Chunder  Milter  and  Chun- 
der  Madhub  Ghose  for  Appellant. 

Baboos  Sreenalh  Doss  and  Kalee  Mohun 
Doss  for  Respondent. 

Where  a  plaintiff  in  form  seeks  for  confirmation  of  pos- 
session treating  himself  as  being-  in  possession,  yet  sets 
out  and  states  circumstances  which  are  in  themselves  a 
dispossession,  namely,  that  a  suit  in  which  he  interven- 
ed under  Section  77,  Act  X.  of  1859,  had  been  decided 
against  him  and  the  rent  adjudged  to  defendant,  the  suit 
should  be  treated  as  one  really  for  recovery  of  posses* 
sion. 

A  suit  for  confirmation  of  possession  on  adjudication 
of  a  particular  and  specific  title  distinctly  alleged,  where 
defendant  also  puts  forward  a  pedigree,  supported  by 
evidence,  at  variance  with  pedigrees  put  forward  by 
plaintiff,  is  not  sufficiently  disposed  of  by  the  trial  of 
the  mere  question  of  possession  for  12  or  20  years 
before  the  suit.  * 


*   15  W.  U.,  p.  3f!6. 
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Norman,  C.  J. — The  plaintiff  brought 
this  suit  on  17th  May  1869,  for  confirmation 
of  his  possession  by  declaration  of  his  right 
in  10  annas  of  mouzah  Baroollah.  His  case, 
as  disclosed  in  his  plaint  and  written  state- 
ment, is  that  the  entire  mouzah  Baroollah 
originally  belonged  to  Shah  Izrail,  upon 
whose  death  it  descended  to  his  daughter, 
Jumal  Bibee,  from  whom  it  came  on  her 
death  to  her  two  sons  Kumalooddeen  and 
Ruziooddeen  ;  that  Kumalooddeen  had  a  son 
named  Hamidooddeen,and  Ruziooddeen  had 
two  sons,  Noorooddeen  and  Waizooddeen, 
and  four  daughters,  Rohia  Bibee  and  three 
others,  of  whom  one,  Rohia  Bibee,  was 
married  to  Hamidooddeen ;  that  Hamidood- 
deen  being  possessed  of  8  annas  and  Rohia 
Bibee  of  2  annas  of  mouzah  Baroollah,  join- 
ed in  granting  a  hibbah  to  the  plaintiff's 
father,  Kulimooddeen,  of  10  annas  of  that 
mouzah ;  that  the  plaintiff  succeeded  his 
father  Kulimooddeen,  and  had  been  in  pos- 
session of  the  land  in  suit :  that  the  defend- 
ants brought  a  suit  against  one  Alia  Buksh 
for  arrears  of  the  entire  16  annas  of  the  rent 
of  certain  lands  held  by  ihe  said  Alia  Buksh 
within  the  said  mouzah  on  account  of  the 
year  1272  and  a  portion  of  the  year  1273; 
and  that  the  plaintiff  intervened  in  that  suit 
under  Section  77,  Aft  X.  of  1859,  alleging 
that  he  had  been  in  the  receipt  and  enjoy- 
ment of  10  annas  of  the  rent  from  Alia 
Buksh.  He  says  that  that  suit  was  decided 
against  him,  that  thereupon  he  appealed  to 
the  Judge,  and  on  17th  August  1868  the 
Judge  confirmed  the  decision  of  the  Collec- 
tor, dismissing  his  claim  as  intervenor. 

As  I  have  already  observed,  the  plaintiff 
prayed  for  confirmation  of  possession  by  de- 
claration of  his  right,  without  advertence  to 
the  fact  that  he  had  been  or  must  have  been 
put  out  of  possession  by  the  decision  in  the 
Act  X.  suit,  or  to  the  fact  which  is  undoubted 
and  undisputed,  that  subsequent  to  the  de- 
cision of  the  Act  X.  suit,  Alia  Buksh,  if 
ever  he  was  the  plaintiff's  tenant,  had  been 
turned  out  of  possession  by  the  defendants. 

The  case  was  tried  by  Baboo  Grish 
Chunder  Roy,  Moonsiff  of  Comiilah.  The 
Moonsiff  laid  down  the  proper  issues;  first, 
whether  the  plaintiff's  suit  was  barred  by 
limitation ;  secondly,  whether  plaintiff  was 
in  possession  of  the  disputed  land;  thirdly, 
whether  the  persons  alleged  by  the  plaintiff! 
or  those  alleged  by  the  defendants,  were  the 
heirs  of  Jumal  Bibee,  daughter  and  heir 
of  Shah  Izrail,  who  had  originally  acquired 
'the  f>ropterty  in  sVitj  and  fourthly,  whether 


the  to-annas  share  of  the  rent-free  p 
was  the  right  of  Shah  HamidooSdeen 
Rohia  Bibee,  and  was  in  their  possess! 
fifthly,    whether    they    conveyed    the 
under    a    hibbah    to    the    plaintiffs  fatbi 
,  sixthly,   whether   the    plaintiff's   father 
:  plaintiff    himself     have    been     successiiri 
,  in  possession  and  enjoyment  of  the  prop 
I  as  alleged  by  the  plaintiff,  or  whether 
defendant  and  his  predecessors  have  b 
successively  in  possession  of  the  said 
perty,  as  alleged  by  him. 

The  case  appears  to  have  been  most  ca«S 
fully   tried— the   vrholg   title    alleged  bj  ' 
plaintiff  and  the  defendant  appears  t»  i 
been  thoroughly  gone  into  and  conside 
in  a  very  creditable  judgment,  by  the  M 
siff,  who  dismissed  the  plaintiff's  case 

From  that  decision,  there  was  an  ap 
to  the  Subordinate  Judge  of  Tipperah,  1 
raised  three  issues,  and,  without  going  I 
the  claim  and  title  set  up  by  the  plai 
reversed  the  decision  of  the  Moonsiff. 
adjudicating  upon  the  three  issues  raised, 
jumbles  them  all  up  together  and  tries  t' 
as  he  calls  it,  simultaneoasly.  He 
that  the  suit  is  not  barred  by  limiuti 
and  that  upon  the  evidence  the  plaintiff  1? 
his  tenant,  Alia  Buksh,  the  common  te  ~" 
of  the  defendant  and  the  plaintiff,  had  bect| 
in  possession  uninterruptedly  for  a  period 
of  more  than  12  years. 

Against  that  decision,  there  was  a  spec™\ 
appeal   to  this   Court,  which  came  on  to* 
hearing  before  Mr.  Justice  E.  Jackson  w\ 
Mr.  Justice  Onookool   Chunder  MookerjeGj 
Those  learned  Judges  differ  on  two  points. 
Mr.  Justice  Onookool  Chunder  Mookcfjee 
considers  that  "in  a  suit  brought  for  con- 
"  firmation  of  possession  when  the  defend- 
"ant   denies    that    the    plaintiff  is  toP05: 
"session,   it   is   incumbent  on   the  plainun 
"to    prove    that    he   was   in    possession  or 
"the    land    when    the   suit   was  brought. 
Mr.  Justice  E.  Jackson,  while  admitting  twj 
this  was  the  general  rule,  was  cf  a  contrary 
opinion  so  far  as  regarded  this  particular  case* 
and  if  that  were  the  only  point  which  we  nw 
to  consider,  we  should  be  disposed  to  ag^ 
with  the  judgment  of  the  senior  Judge. 

In  this  particular  case,  though  the  p»ain' 
iff  in  form  seeks  for  confirmation*  of 
possession  and  treats  himself  as  bsioff  . 
possession,  he  nevertheless  sets  out  •* 
states  circumstances  which  are  in  tnems**:n 
a  dispossession — namely,  that  the  5U  .  j 
svhich  he  intervene6  under  Section  77  ° 
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Kd  decided  against  him  and  the  rent  had 
jen  adjudged  to  the  defendant.  We  think, 
kder  these  circumstances,  that  there  would 
pre  been  no  difficulty  in  treating  this  as 
j&gg  really  a  suit  for  recovery  of  possession. 

Ttot  there  is  another  point  on  which  the 
fcrned  judges  also  differ.  Mr.  J  ustice  Mook- 
|ee  says  that,  "  in  suits  brought  for  confirm- 
ation of  possession  on  an  adjudication  of 
|a  particular  title,  the  plaintiff  is  bound  not 
ibnly  to  show  that  he  was  in  possession  at 
the  date  of  suit,  but  that  the  title  set  up 
[by  him  is  a  good  and  valid  title.  The  de- 
fendant traversed  all  Jhe  allegations  made 
\by  the  plaintiff  and  impeached  the  genuine- 
fness  of  the  hibba ;  and,  consequently,  the 
^Subordinate  Judge  was  bound  to  see 
' whether  the  title  set  up  was  made  good 
*by  the  plaintiff."  Mr.  Justice  E.  Jackson 
fes :  "It  is  urged  in  special  appeal  that 
rthe  title  set  up  by  the  plaintiff  has  not 
been  inquired  into,  but  that  the  decision 
has  gone  wholly  upon  the  question  of  "pos- 
session. The  Subordinate  Judge,  differ- 
ing from  the  Moonsiff,  finds  that  the 
f  plaintiff  and  his  father  have  been  in  pos- 
l  session  of  10  annas  of  the  lakheraj  estate 
:  for  more  than  20  years,  and  that  the 
Mather  of  Alia  Buksh,  as  well  as  the  ten- 
1  ant  Alia  Buksh  himself,  have  for  that  time 
*paid  plaintiff  a  10-annas  share  of  the  rent 
*  of  the  disputed  land.  Under  these  circum- 
|* stances,  the  Subordinate  Judge  holds  that 
("the  plaintiff  is  entitled  to  have  that  20 
;  years  possession  confirmed.  I  am  not 
i*  prepared  to  say  that  he  is  wrong  in  this 
decision.  It  is  supported  by  ample  evi- 
dence, a  great  portion  of  which  has  been 
:"  read  to  us.  It  appears  to  me  that  even  if 
the  plaintiff  could  not  prove  his  hibba- 
^  naroan,  still  this  20  years'  possession 
^  would  entitle  him  to  be  replaced  in  the 
"^ possession  from  which  the  decision  of  the 
rem-goit  had,  to  some  extent,  removed 
him." 

^ow,  while  I  am  prepared  to  admit  that, 
although  the  plaintiff  might  be  entitled  to  a 
decree  restoring  him  to  possession  on  proof 
w  12  or  20  years'  possession  before  suit, 
"Wttgh  he  should  fail  in  proving  the  specific 
«»e  set  up,  I  think  it  quite  clear  that  a 
fll«inct  allegation  having  been  made  and  the  , 
«M  ha^ng  been  based  on  a  particular  and  j 
•P^uTc  title  put  forward  by  the  plaindff, 
«  the  defendant  having  also  put  forward 
*P«digree  of  the  family  supported  by  dis-  j 

">ct  evidence,    directly    at    variance   with 
w«  pedig^es  put  forward  by  the  plaintiff,* 


the  Subordinate  Judge  could  not  proper- 
ly try  the  case  or  decide  upon  the  questions 
between  the  parties  without  inquiring  into 
the  title  alleged  by  the  plaintiff,  as  well  as 
the  question  whether  the  plaintiff  was,  as  he 
alleges,  in  possession  for*  20  years  before  the 
suit.  It  is  quite  certain  that  very  consider- 
able light  would  be  thrown  upon  the  evi- 
dence as  to  possession  if  the  history  of  the 
title  had  been  investigated  by  the  Subordinate 
Judge.  For  these  reasons,  I  do  not  concur 
in  the  opinion  of  Mr.  Justice  E.  Jackson  in 
thinking  that  the  case  has  been  sufficiently 
disposed  of  by  the  trial  of  the  mere  ques- 
tion of  possession  for  a  period  of  12  or  20 
years  before  the  suit. 

In  the  present  case,  I  am  of  opinion  that 
the  suit  ought  to  be  remanded  to  the  Lower 
Court ;  and  I  would  suggest  that  it  should 
go  back  to  the  Judge  of  the  district  in  order 
that  a  more  careful  inquiry  may  be  insti- 
tuted than  the  Subordinate  Judge  has  thought 
fit  to  bestow  upon  the  question  before  him. 

Jackson,  J. — I  quite  concur;  and  I  re- 
joice that  the  plaintiff  and  the  defendant 
should  have  the  chance  of  a  more  care- 
ful trial  than  that  had  in  the  Lower  Appellate 
Court.  The  decision  of  the  Subordinate 
Judge  appears  to  me  to  compare  most 
unfavorably  with  the  careful  and  well- 
considered  judgment. of  the  Moonsiff  whose 
decision  he  sets  aside. 

Macpherson,  J. — I  concur  with  the  learn- 
ed Chief  Justice. 


The  8th  June  1S71. 

Present : 

The    Ilon'ble   K.   Jackson   and    Onookool 
Chunder  Mookerjee,  Judges. 

Joint-decree— Execution  by  some  of  the  decree- 
holders— Section  207,  Code  of  Civil  Procedure 
— Limitation. 

Case  No.  97  of  187 1. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Subordinate  Judge  0/  Dacca, 
dated  the  4th  January  1871. 

Shib   Chunder  Dass   and   others    (Deere 
holders),  Appellants, 


•o 


versus 


Ram  Chunder  Poddar  (Objector), 


Respondent \ 


e 
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•     Baboo  Nulit  Chunder  Sein  for  i 

Appellants. 
Baboo  Rash  Beharee  Ghose  for 
Respondent. 

When  some  of  the  decree-holders  in  a  joint-decree 
apply  for  execution,  the  application  may  be  refused 
or  granted  at  the  discretion  of  the  Court,  which  is  bound 
to  see  that  injury  is  not  done  to  the  rights  of  absent" 
decree-holders ;  but  whether  the  Court  does  so  or  not,  ( 
all  recoveries  in  execution  so  made  must  be  for  the 
benefit  of  all  the  "decree-holders. 

When  a  Court,  under  a  mistaken  view  of  the  law, 
allows  any  of  the  holders  of  a  decree  to  execute  a  por- 
tion of  the  decree,  such  execution  cannot  be  excluded 
from  the  calculation  when  the  question  of  limitation  is 
raised. 

Jackson,  J. — The  appellants  to  this  Court 
were  joint  decree-holders  with  others,  who, 
from  time  to  time,  were  allowed  to  execute 
the  portion  of  the  decree  to  which  each 
were  entitled  according  to  their  respective 
shares.  The  appellants  are  now  taking  out 
execution  for  their  share  and  are  met  by 
the  plea  of  limitation.  The  Lower  Court 
has  decided  that  further  execution  is  barred 
by  limitation.  The  appellants  are  out  of 
time  if  the  period  of  three  years'  limita- 
tion is  calculated  from  the  date  of  (he  de- 
cree, but  they  are  within  time  if  it  is  cal- 
culated from  the  previous  execution-pro- 
ceedings. The  Lower  Court  is  of  opinion 
that  the  previous  execution-proceedings 
were  contrary  to  law,  because  the  sharers 
in  the  joint  decree  were  illegally  allowed 
to  execute  it  for  their  own  shares,  and  their 
execution  of  portions  of  the  decree  will 
not  keep  alive  other  portions  of  it.  In 
support  of  this  view,  the  Lower  Court 
quotes  13th  Weekly  Reporter,  page  224. 
That,  however,  was  a  case  in  which  distinct 
decrees  were  given  to  separate  plaintiffs  for 
separate  portions  of  the  decree.  It  was 
not  a  joint  decree  and  could  not  have  been 
jointly  executed.  The  decision  referred  to 
by  the  Lower  Courts  alludes  to  other  deci- 
sions of  this  Court  in  which  it  has  been 
held  that  proceedings  in  execution  of  por- 
tions of  a  joint  decree  do  keep  in  force  the 
execution  of  the  whole  decree.  The  Lower 
Court  has  taken  no  notice  of  those  other 
decisions.  There  are  numerous  rulings  of 
this  Court  in  support  of  the  above  view — 
1st  Weekly  Reporter,  page  2,  Miscellaneous 
Rulings ;  6th  Weekly  Reporter,  page  76, 
Miscellaneous  Rulings;  8th  Weekly  Reporter, 
page  101  ;  9th  Weekly  Reporter,  page  486; 
nth  Weekly  Reporter,  pages  343  and  421  ; 
13th  iVeekly  Reporter,  page  128.  Some 
of  these  rulings  are  directly  in  point.  We 
concur  in  the  view  then  taken  of  the  law. 
Wheji  some  of  the  decree-holders  in  a  joint 
decree  apply  to  execute  the  decree,  the  Court 


is  at  liberty  to  refuse  to  allow  them  to  < 
ecute  or  to  permit  it.    Section  "207  gi 
the  Court  a  discretion,  only  lading  down 
provision    in    favor    of   the   absent  do 
holders  that  the  Court   is   to  see  that 
rights  are  not  injured.    If  the  Court 
not  taken  any   notice  of  this   provision 
guard   the  rights  of  absent   decree-hol 
that  fact  cannot  be  pleaded  by  the  j 
ment-debtor  as  making  the  execution  ill 
In  fact,  whether  the  Court  has  made 
such   provision   in   favor  of  absent  dec 
holders  or   not,  their  rights   would  not 
injured  by  the  acts  of  their  co-decree-hol 
All  recoveries  in  execution  so  made»w< 
be  recoveries  for  all  the  decree-holders, 
those  who  were  absent  would  be  entitled 
share  with  those  who  were  present,  if 
whole  amount  of  the  decree  could  not 
timately  be  realized.    The  sharers  in  a  jot 
decree  by  executing  can   only  realize 
the  joint  decree-holders,  and  not  for 
selves  separately,   in    whatever  terms  ti 
may  execute  the  decree  or  be  allowed  to 
so.     It  is  true  that  the   Court  sboald 
have  allowed  any  of  the  decree-holders 
execute  a  portion  of  the  decree ;  but  si 
execution  cannot  be  pronounced  so  * 
illegal  that  the  proceedings    cannot  be  c 
culated     within    the    period    of    limitati 
when  the  Court  has,  from  a  mistaken  vi 
of  the  law,  allowed  them. 

The  decision  of  the  Lower  Court  must  I* 
set  aside  with  reference  to  the  above  ret 
ings  of  this  Coutt,  and  the  execution  of 
the  present  decree-holders  allowed  to  pn> 
ceed.  Costs  of  this  Court  to  be  paid  bf. 
the  respondents,  and  costs  of  the  I****1 
Court  to  be  paid  by  the  judgment-debtor 


ciW 


The  Sth  June  1871. 

Prest  ni  : 

The   Ilon'ble    G.    Loch   and    Dwkani* 

Mitter,  Judges. 
Execution— Mesne-profits— Jurisdiction. 

Case  No.  113  of  1871. 

Miscellaneous  Appeal  from  an  order  p**s' 
ed  by  Ihe  Judge  of  East  Burdwan,  date* 
the  6th  January  1871,  modif) nng  ** 
order  of  the  Moonsiff  of  that  DntW* 
dated  the  ist  September  18  fo. 

R^m  Kanaye  Ghose  and  another  Ju8gment' 
debotrs),  Appellants, 

versus 
Gooroo  Prosunno  Roy  (Decree-bolder): 

*  Respondent.        9 
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taboos  Oopendro  Chunder  Bose  and  Urn- 
bika  Cfturn  Banerjee  for  Appellants. 

No  one  for  Respondent. 

iKLD  that  the  judgment  of  the  Privy  Council  re- 
tfd  in  14  Weekly  Reporter,  page  23,  in  no  way 
feates  against  the'  Full  bench  Ruling  (6  Weekly 
totter,  Miscellaneous,  page  109),  which  laid  it  down 
fc,  under  Section  11,  Act  XXIII.  of  1861,  the  Court 
toting  a  decree  is  not  to  determine  whether  mesne- 
fcs  are  to  be  awarded  or  not,  hut  only  the  amount 
Inch  profits. 

loch,  J. — It  appears  that  the  decree  in 
1$  case  awarded  possession  of  the  disputed 
id  with  mesne-profits  from  the  year  1267 
1271;  but  there  was  no  order  in  it  for 
I  mesne-profits  payable  from  the  time  of 
c  institution  of  the  suit  up  to  the  time  of 
^livery  of  possession,  and  the  first  Court, 
\  executing  the  decree,  refused  to  give 
jesne-profits  for  this  period,  extending  from 
P72  to  1277,  on  the  ground  that  the  decree 
ps  entirely  silent  on  this  subject,  and  there- 
Ire  the  Court  has  no  authority  to  award 
ilat  for  that  period.  The  Judge,  on 
a),  set  aside  the  order  of  the  Court  of 
instance,  holding  that,  under  the  provi- 
so of  Section  11,  Act  XXIII.  of  1861, 
Court  might  award  mesne-profits  from 
date  of  suit  to  the  date  on  which  the 
possession  was  obtained,  whether  the  decree 
terarded  any  such  mesne-profits  or  not. 

We  think  that  this  point  has  been  de- 
ined  by  the  Full  Bench  Ruling  re- 
d  in  the  6th  Weekly  Reporter,  page 
"7,  Miscellaneous  Rulings.  In  that  case 
Mas  been  laid  down  distinctly  that  under 
wt  Section  the  Court  executing  the  de- 
late is  not  to  determine  whether  mesne- 
jprofits  can  be  awarded  or  not,  but  it 
<»n  only  determine  the  question  of  the 
HJBount  of  such  mesne-profits.  A  reference 
wbeen  made  to  the  judgment  of  the  Privy 
Council  reported  in  the  14th  Weekly  Re- 
porter, page  23,  which  appears,  at  first  sight, 
to  be  opposed  to  the  ruling  of  the  Full 
jtaich  of  this  Court ;  but,  on  reading  care- 
'jwlj  the  words  of  that  judgment,  it  appears 
gjj*  that  in  that  case  their  Lordships  of  the 
^dicial  Committee  were  only  interpreting 
*  particular  decree  to  which  they  referred, 
H  *crcfore  it  is  not  to  be  considered  as  in 
V  *»7  militating  against  the  Full  Bench 
*««g  above  referred  to. 

it! Ik?  °^ect*on  m  tne  aPPeal  before  «s 
toofi  w  U^cn  lnat  lDe  amount  °*  mesne- 
iriJLi  ^een  ca^cu^ale(^  uPon  a  w'ong 
itftt  •  "^  as  lDC  defendant  was  in  actual 
TOs** i>f  these  land*  the  principle  laid 


down  by  the  Full  Bench  in  the  9th  Weekly 
Reporter,  page  415,  should  be  followed. 
We  think  that  this  contention  is  right.  As 
the  lands  were  originally  held  by  the  decree- 
holder  through  tenants,  he  is  not  entitled 
to  the  value  of  the  produce  thereof. 

We,  therefore,  reverse  the  orders  of  both 
the  Lower  Courts.,  and  remand  the  case  to  the 
Court  of  first  instance  to  be  disposed  of  with 
reference  to  the  above  remarks.  Costs  to 
follow  the  result. 


The  9th  June  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Hindoo  Law— Joint  family-property— Father's 
interests— Execution-sale— Necessity. 

Case  No.  2  of  1S71. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  19th  May  1870,  modifying  a  decision 
of  the  Moonsiff  of  that  District,  dated 
the  10th  September  i8jo. 

Bhyro  Pershad  and  another  (Plaintiffs), 
•  Appellants, 

versus 

Basisto  Narain  Pandey  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Kalee  Mohun 
Doss  for  Appellants. 

;  Mr.   C.  Gregory  and  Baboos  Sreenath  Dassf 
Romesh     Chunder     Mitter,     and     Bama 
'      Churn  Banerjee  for  Respondents. 

'  The  father,  in  an  undivided  family  under  the  Mitak- 
shara  law,  has  no  interest  in  the  ancestral  property 
which  can  form  the  subject  of  a  sale  beyond  the  pro- 

I  ceeds  ;  having  merely  a  life-interest  in  a  common  pro- 
perty,  which  he  can  neither  give  away  nor  sell. 

I      A  sale  of  such  property  in  execution  of  a  decree 
made  on  a  debt  which  was  not  a  necessity,  is  not  valid 
,  and  cannot  be  upheld,  even  though  the  proceeds  cf  sale 
!  are  appropriated  in  satisfaction  of  another  decree    on 
a  bond   by  which   money  had  been  borrowed  on  an 
essential  necessity.     In  such  a  case,  however,  the  par- 
ties suing  for  annulment  of  the  execution-sale  are  in 
1  equity  bound  to  pay  to  the  auction- purchasers  O  much 
i  of  the  debt  as  would  have  been  a  burden  on  the  estate. 

1      Glover,  J. — The  plaintiffs  in  this  case, 
!»sons  of  one  Oodit  Narain  Singh,  stietf  \8  set 
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aside  a  sale  made  in  execution  of  a  decree,  i 
to  recover  possession  of  a  i  anna  4  pie  share  ! 
in  the  family  estate,  and  to  have  their  joint 
right   declared  in  the  8-pie    share   of   their  : 
father. 

The  plaintiffs  are  members'of  an  undivid- 
ed Hindoo  family  governed  by  the  Mitak- 
shara  law. 

Their  father  Oodit  Narain  appears  to 
have  been  considerably  in  debt,  and  one  of 
his  creditors  Hunooman  Pershad  took  out 
execution  of  a  decree  he  had  obtained  against 
him,  and  sold  the  disputed  property  in 
satisfaction.  The  sale-proceeds,  however, 
were,  to  a  great  extent,  carried  off  by  another 
and  more  astute  creditor,  Jowahir  Lall,  who 
had  taken  the  precaution  to  effect  a  prior 
attachment  under  a  decree  of  his  own,  and 
he  was  by  order  of  Court  fust  satisfied, 
leaving  Hunooman  Pershad  and  other  cre- 
ditors to  divide  the  balance  rateably  accord- 
ing to  the  amounts  of  their  decrees. 

The  sons  claim  to  set  aside  the  sale,  on  the 
ground  that  their  father  had  no  power  of 
alienation  even  over  his  own  portion  of  the 
ancestral  estate,  unless  the  obligation  for 
which  the  sale  was  made  was  one  of  neces- 
sity such  as  the  Hindoo  Law  allows;  that 
the  sale  in  this  case  was  in  execution  of  a 
personal  decree  against  Oodit  Narain  and 
had  nothing  to  do  with  any  family  neces- 
sity. 

The  defendants,  who  represent  the  pur- 
chasers, reply  that  they  bought  in  good 
faith  for  value,  and  that,  as  the  sale-money 
was  applied  to  pay  off  a  decree  on  a  debt 
incurred  for  payment  of  Government  revenue, 
the  transaction  was  one  of  necessity  which 
the  father  could  enter  into  for  the  benefit 
of  the  estate,  and  the  sale  was  therefore 
good. 

The  Moonsiff  held  that  the  sale  in  execu- 
tion only  passed  the  father  Oodit  Narain's 
share  in  the  estate,  viz  ,  8  pie,  and  that  the 
sons  were  entitled  to  recover  their  own 
shares.  He  did  not  go  into  the  question  as 
tQ  legal  necessity  or  power  on  the  part  of 
the  father  to  alienate.  He  took  for  granted 
that  the  father  had  a  specific  share  in  the 
estate,  and  that  that  share  could  be  and 
was  sold  in  satisfaction  of  the  decree  against 
him. 4 

The  auction-purchasers  appealed  to  the 
Subordinate  Judge,  who  reversed  the  deci- 
sion** ot  the    I^foonsifT   and    dismissed    the* 


plaintiff's  suit  in  toloy  holding  that,  as 
whole   family   had    been    benefited  by 
money    borrowed    by   Oodit    Narain   fi 
jowahir  Lall,  the  debt  ought  to  be  paid 
the  whole  family,  and  that,  as  the  sale 
execution  paid  that  debt,  Jowahir  Lall 
ing  satisfied   himself  out    of   the  pi 
the  sons  could  not  recover  their  shares 
could  the   sale  be   set  aside.     The  Sat 
dinate  Judge  further  declared  his  belief 
the  father  and  sons  were  acting  together 
fraud  of  their  creditors. 

The   sons   appeal   specially,    urging 
they  have  by  law  au  undivided  interest 
the  family-property  which  their  fathcV 
not  alienate  except  for  such  necessity  as 
law  allows,    and   (of  which   there  was 
reliable  evidence)  that  the  right  and  intc 
of  the  father  only  passed  at  the  sale  in 
ecution. 

With  regard  to  this  last  objection,  its* 
to  us  that,  if  Oodit  Narain  had  any  sej 
interest  which  could  pass  by   sale,  the  si 
in  execution,  under  which  defendants  cla' 
could  only  pass  that  interest.     The  words 
the  certificate  are  perfectly  clear,  and  they 
to  the  effect  that  what  was  sold  was  ~ 
Narain's  right  and  interest  in  the  proper^ 
and  no  more. 


vert 
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There  is  a  case  (Gour  Surun  Doss 
Ram  Surun  Bhukut,  5  Weekly  Reporter 
in  which  it  was  ruled  that  the'  rights  of  i 
in  ancestral  property  under  the  Miiakstal 
law   were    saleable    in   satisfaction  of 
claims  against  them,  and  the  principle 
sound,  would  probably  apply  K^  fathers ;  W 
this  view  of  the  law  has  been  much  modrW* 
of  late,  and  in  the  Full  Bench  case  of  Raj*" 
ram    Tewaree    versus    Luchmun    Pershad, 
8  Weekly    Reporter    15,    it   was  laid  down 
that   a   father   could    not   alienate  his  o*» 
share  of  ancestral  properly  except  mtbu* 
consent   of    his   sons,    or   for  some  urgent 
necessity.     And   I    remember  another  case 
decided   more   lately,  but  which  has  not  1 
think,  been  reported,  where  it  was  decided 
that,  so  long  as  the  family  remained  undivid- 
ed, the  father's  share  could  not  be  taken  out 
of  the  family  even  for  the  payment  of  bis  own 
debts.     I  was  one  of  the  judges  who  iook 
part  in  the  case  of  Gour  Surun  Doss  ur& 
Ram  Surun  Bhukut,  but  further  consider*** 
hifs   made   me   doubtful   of  the  correctness 
of  the  decision  in  that  case.    It  &ems  .„ 
me  that  the  father,  in  an  undivided  fai»n 
under  the   Mitakshara  law.  has  no  interest 
that  can  form  the  subject  of  a  *ile  h**011 
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I  ahare  of  the  proceeds.  Until  partition 
effected,  tie  has  merely  a  life-interest  in  a 
mmon  property,  which  interest  he  can 
ither  give  away  nor  sell.  And  the  reason 
this  seems  to  be,  as  laid  down  by  the 
fty  Council  in  the  case  of  Appoovier  versus 
una  Suba  Aiyan  and  others,  1 1  Moore  75,* 
it  no  one  in  the  position  aforesaid  and  no 
dividual  member  of  the  family  can  predi- 
fte,  so  long  as  the  family  remains  undivided, 
at  he  has  a  certain  definite  share.  The 
embers  of  the  family  may  be  added  to  by 
rths  subsequent  to  the  sale  of  any  one 
dividnal's  share,  in  which  case  all  the 
fcer  members  would  buffer  a  proportionate 
fe.  in  fact,  until  partition  is  effected, 
pre  can  be  no  finality  regarding  the  in- 
fest of  any  member  of  the  family,  and  no 
pecan  tell  what  that  interest  may  be. 

In  the  present  case,  the  father  Oodit  Na- 
tin's  share  has  been  sold  as  representing  a  2- 
hnas  share  of  the  whole  estate,  and  it  is  not 
bnied  that  possession  of  that  aliquot  share 
Is  been  taken  by  the  auction-purchasers. 
f  appears  to  me  that  neither  this  nor  any 
row  share  could  have  been  sold  in  ex- 
jpntion,  the  other  owners  not  having  con- 
futed to  the  alienation.  It  might  possibly 
>*  that  the  auction-purchasers  in  buying 
fce  right,  title,  and  interest  of  Oodit  Narain 
the  family-estate,  bought  the  right  to  his 
are  (whatever  for  the  lime  being  it  might 
*)  of  the  profits — a  right  which  would 
*fc  at  his  death.  But  this  is  not  the  de- 
lants'  case.  They  claim  to  retain  their 
frwehase  on  the  ground  that  the  sale-pro- 
fctds  were  applied  to  liquidate  a  debt  in- 
gjntd  for  legal  necessity  and  which  Oodit 
Narain  had  the  sole  power  to  incur,  his  sons 
king  at  the  time  minors. 

And  this    bring3   us  to  the  question  of 
necessity. 

Now  there  is  no  doubt,  that  the  sale  in 
twemion  of  Hunooman  Pershad's  decree 
*4$  not  made  on  any  such  necessity  as  the 
Hindoo  Law  allows.  It  has  not  been  con- 
torted that  Oodit  Narain  s  debt  to  Hunoo- 
man  Pershad  was  anything  more  than  a 
P^^nal  one,  or  that  the  ancestral  property 
ttwd  be  brought  to  sale  for  such  debt  with- 
**  the  consent  of  the  other  owners,  the 
plaintiff^    The  argument  is  that,  inasmuch 

*  tot  ulc-proceeds  were  taken  by  Jowaflir 
lhn"J  wtisfaction  of  a  decree  obtained  on 

JJ5J5?  by  which  money  was  borrowed  for 
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an  essential  necessity,  viz.,  the  payment  of 
Government  revenue,  and  inasmuch  as  the 
plaintiffs  benefited  by  the  loan  so  obtained, 
it  having  been  applied  to  save  the  family- 
estate  from  sale,  the  result  is  that  the  ex- 
ecution-sale under  Hunooman  Pershad's  de- 
cree has  been  of  the  same  effect  as  one 
under  Jowahir  Lall's  decree ;  and  as  the  latter 
sale,  if  it  had  taken  place,  would  have  been 
valid,  the  debt  being  a  necessary  one,  the 
former  should  not,  for  equitable  reasons,  be 
disturbed. 

I  do  not  think  that  in  special  appeal  we 
ought  to  proceed  in  this  way.  The  decree 
under  which  the  estate  was  put  up  for  sale 
was  one  made  on  a  debt  that  was  not  a  ne- 
cessity, and  it  is  this  sale  which  it  is  sought 
to  set  aside ;  and  if  we  find  that  the  sale  was 
an  improper  one,  can  we  go  further  and 
mend  what  was  in  its  inception  illegal  by 
referring  to  the  subsequent  appropriation  of 
a  portion  of  the  money?  Had  execution 
been  taken  out,  and  the  estate  have  been  put 
up  for  sale  at  the  instance  of  Jowahir  Lall, 
the  sons  might  have  thought  it  worth  while 
to  save  the  property  by  paying  the  debt, 
knowing  that  that  debt  was  incurred  for  a 
"  necessity  "  which  involved  the  whole  fami- 
ly, whilst  they  did  not  pay  off  Hunooman 
Pershad's  decree  knowing  equally  that  it  was 
one  for  which  the  ancestral  estate  was  not 
liable.  They  may  very  naturally  have  sup- 
posed that  Hunooman  Pershad's  debt  would 
have  been  the  only  one  satisfied  out  of  the 
sale-proceeds,  and  although  their  object 
would  have  been  morally  wrong  they  would 
have  committed  no  legal  offence. 

On  the  whole,  I  think  that  they  are  entitled 
to  an  order  annulling  the  sale  made  in  ex- 
ecution of  Hunooman  Pershad's  decree.  At 
the  same  time,  I  consider  that  they  ought 
not  to  be  allowed  to  take  advantage  of  that 
sale  without  reimbursing  the  auction-pur- 
chasers so  much  of  the  money  as  would  have 
been  a  burthen  on  their  estate,  and  for  which 
the  estate  might  and  would  have  been  legally 
sold  if  Jowahir  Lall  had  brought  it  to  sale 
instead  of  Hunooman  Pershad.  If  they  want 
equity  they  must  do  equity.  „ 

The  order,  therefore,  that  I  think  should 
be  made  is  that  the  execution-sale  should 
be  set  aside  on  the  plaintiffs'  paying  into 
Court  the  amount  taken  by  Jowahir  Lall*; 
such-amount  to  be  handed  over,  with  interest 
at  6  per  cent^  from  the  day  of  sale,  to  the 
auction-purchasers.  It  appears  from  the 
record  that  Jowahir  Lall's  claim  was  itt  all 
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Rupees  553-10,  and  on  the  plaintiffs  re-pay- 
ing that  sum  with  interest  I  think  there 
should  be  a  decree  in  their  favor,  but  under 
the  circumstances  without  costs. 

Kcmpy  J.  —I  concur  in  this  judgment. 


The  9th  June  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Section  15,  Act  XIV.  of  1859— Onus  probandi. 

Case  No.  51  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dacca,  dated  the  jrd  November 
1 8 jo,  reversing  a  decision  of  the  Moonsiff 
of  that  District,  dated  the  26th  February 
1870. 

Surbo  Mohun  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Surut  Chunder  Roy  (Defendant), 
Respondent. 

Baboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Appellants. 

Baboos  Kalee  Mohun  Doss,  Door  git  Mohun 
Doss,  and  Nuleet  Chunder  Sein  for 
Respondent. 

Although,  in  a  suit  to  set  aside  an  award  made  under 
Section  15,  Act  XIV.  of  1S59,  plaintiff  must  establish  his 
own  title  before  the  party  in  possession  can  be  required 
to  make  good  his  case,  a  Judge  should  look  into  the 
summary  case  itself,  and  ascertain  if  there  had  been 
a  proper  inquiry  and  trial  in  that  case. 

Jackson,  J.  -  We  think  that  this  case  must 
be  remanded  to  the  Judge  for  a  proper  deci- 
sion. As  the  case  stands  at  present,  there  has 
been  no  decision  nt  all.  The  parties  are  at 
distinct  issue  on  the  facts  as  to  the  mode  in 
which  this  chur  was  formed,  and  their  re- 
spective title  to  the  chur  will  rest  upon  those 
facts.  The  Judge  alludes  to  the  map  which 
has  been  filed  in  this  case,  and  says  looking 
at  it  that  it  rather  proves  the  defendant's 
case  than  that  of  the  plaintiff.  How  the 
map  alone  proves  anything  we  cannot  see, 
and  tn  what  manner  and  of  what  fact  the 
Judge  considers  that  it  is  proof  it  is  impos- 
sible to  ascertain  from  his  judgment.  The 
Judge  further  jroes  on  to  aay  that  the  evi-* 


dence  of  the  plaintiff's  witnesses  is  no 
to  be  relied  on  than  that  of  the  €efen< 
This  is,  in  reality,  no  decision  upon  the 
dence.     There  are  certain   facts  which 
deposed  to  by  these  two  sets  of  win 
and  it  is  for  the  Judge  to  decide  which 
is  true. 

The  Judge  says,  in  a  previous  part  of 
judgment,  that  it  has  now  become  an 
lished  principle  that  a  plaintiff  who 
to  set  aside  an  award  made  under  Section 
Act   XIV.   of   1859,  must    clearly  establ 
his  own  title  before  the  party  in  posses 
can  be  require!   to   make    good   his 
This  is  a  correct  principle.     But,  Ioafcii 
the  mode  in  which  Section  15,  Act  XIV.] 
1859,  cases  are  frequently  tried,  we  thiol 
would  be  as  well  if  the  Judge,  before  apj 
ing    this    principle    with     great     stricti 
looked   into  the  summary    case  itself, 
ascertained    if   there    had    been    a    pi 
inquiry   and  trial  in  that  case.     Of  c( 
the  plaintiff  in    all  circumstances  must 
required  to  prove  his  case. 

We  remand  this   case  to    the  Judge 
re-determination. 

Costs  to  follow  the  result. 


The  9th  June  1871. 

Present :  . 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Butwarra— Injunction  to  Collector— Section  S| 
Regulation  XIX.  of  1814. 

Case  No.  59  of  1871. 

Special   Appeal  from   a  decision  passed  h 
the   Subordinate  Judge   of  Mymensi*g*\ 
dated  the  27th  December  r8yot  modifii*i\ 
a  decision   of  the  Moonsiff  of  Bdjilp*"<\ 
dated  the  28th  December  i86y. 

Dewan  Abdool  Reza  (Plaintiff),  AppeU**1* 

versus 

Jebunnissa  Bibee  and  another  (t>voo/^| 
Defendants),  Respondents. 

Baboo  Grija  Sunkur  MojoomdV  ior 
*  Appellant. 

Baboos  Hem  Chunder  Banerjet,  Doo^ 
Mohun  Dass,  and  Tssur  Chunder ■*/*»*] 
for  Respondents*  , 
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I  ft  soil  for  declaration  of  title  in  which  plaintiff 
>  claimed  aji  allotment  of  his  share  which  had  been 
Bed  him  by  the  Collector  in  a  butwarra  then  in 
fcress: 

ttr.D  that,  as  it  was  found  that  plaintiff's  title  was 
ibltshed,  he  was  also  entitled  under  Section  5,  Uegu- 
011 XIX.  of  i»V4,  to  a  precept  to  the  Collector  direct- 
•  him  to  award  to  the  plaintiff  a  share  corresponding 
h  that  title. 

Jackson,  J. — Thers  seems  to  be  no 
(rand  for  interfering  with  the  decision  of  the 
Idge  below  on  the  points  which  are  stated 
;  his  judgment.  But  there  is  one  point 
ikh  has  been  apparently  omitted  from  it, 
A  upon  which,  we  think,  the  plaintiff  is 
(tilled  to  a  decree.  •His  claim  was  not 
if  fof  a  declaration  of  his  title  to  the  16 
tadahs  of  the  estate,  but  also  for  an  allot- 
:nt  of  his  share  which  was  refused  to  him 
the  Collector  under  the  butwarra-pro- 
Ttngs    which    were    then    being    made. 

E  estate  being  one  paying  revenue  to  Gov- 
iemt  and  the  Courts  being  unable  to 
e  the  allotment,  it  is  the  duty  of  the 
Sol  lector  to  make  this  buiwarra ;  and  as 
lie  Collector,  on  the  former  occasion,  in 
liking  the  butwarra,  refused  the  plaintiff 
lis  share,  and,  as  it  has  now  been  found  that 
|w  plaintiff  is  entitled  to  his  share,  the 
rtaimiff  is  also  entitled  under  Section  5, 
Regulation  XIX.  of  1814,  to  a  precept  to  the 
collector  directing  him  to  award  to  the 
tfainuff  a  share  corresponding  with  his  16 
pndahs'  in  this  estate.  The  defendants  to 
W  the  costs  of  the  butwarra.  Each  party 
■"1  pay  his  own  costs  of  this  litigation. 

A  precept  will  issue  fTom  this  Court  to 
**  Collector. 


The  9th  June  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  G.  C\  Paul, 

Judges. 
Resumption— Settlement—  Under-tennres. 

Case  No.  88  of  1871. 

t*"01  Appeal  from   a  decision  passtd  by  \ 
tHe  7«?i*  of  West  Burdivm,  dated  the  ! 
WNwtmbtr  187 1  y  affirming  a  decision  \ 
Vtht  Moonsif  of  Bancoorah,  dated  the 
»*  August  i8yo.  I 

frotab  Narain  Mookerjee  (Plaintiff), 
Appellant, 


versus 


^hoosoodun  Mookerjee  and  01 
iPcfendants),  Respondents. 


Baboo  K is  hen  Succa  Mookerjee  for  • 
Appellant. 

Baboo  Rash  Beharee  Ghose  for  Respondents. 

The  settlement  of  revenue  in  consequence  of  resump- 
tion under  Regulation  XI X.  of  179.1  cannot  confer  a  new 
estate  upon  the  Iakherajdars,  but  merely  fixes  and 
limits  the  demand  as  respects  revenue  originally  charge- 
able.  Such  resumption  and  settlement,  therefore,  do 
not  extinguish  under- tenures. 

Paul,  J. — The  plaintiff,  as  the  zemindar 
of  one-half  of  mouzah  Shabanda,  sued  the 
defendants,  as  ryots  holding  18  beegahs 
and  some  cottahs  of  land  in  that  mouzah, 
for  one-half  of  the  rents  of  the  year  1276, 
after   deducting    therefrom    his    individual 

-th  share  of  the  same,  and  he  based  his 
7 

claim  to  such  rent  on  a  settlement  made 
in  the  course  of  certain  resumption-proceed- 
ings in  which  the  sum  claimed  as  rent  was 
set  down  against  the  names  of  the  defend- 
ants and  the  plaintiff  as  ryois  of  the  18 
beegahs  and  odd  cottahs  of  land. 

The  relations  between  the  parties  are 
somewhat  complicated,  bin  they  are  as 
follow  :    - 

The  plaintiff  and  the  defendants  are  seven 
brothers,  and  they  jointly  inherited  from 
their  father,  who  died  in  1263,  or  1856,  the 
mokurruree  tenure  of  the  mouzah  Shabanda 
granted  some  time  previously  by  the  zemin- 
dar. They  also  inherited  one-half  of  the 
zemindaree  right  in  that  mouzah  from  their 
father  who  had  acquired  the  same  previous 
to  his  death ;  and  it  would  appear  that  the 
plaintiff  himself  purchased  the  other  half  of 
the  zemindaree  right  in  the  above-named 
mouzah  in  1852.  Some  lime  after  the  death 
of  the  father  of  these  parties,  mouzah 
Shabanda  was  resumed  by  Government  as 
an  invalid  lakheraj.  In  the  course  of  re- 
sumption-proceedings an  assessment  was 
made  on  the  lands  of  the  resumed  mouzah, 
and  according  to  that  assessment  the  plaint- 
iff and  his  brothers,  who  were  and  are 
ryots  of  18  beegahs  and  odd  cottahs  above 
referred  to,  were  assessed  at  Rupees  8-7  in 
respect  of  those  lands.  A  settlement  was, 
on  the  26th  March  1867,  made  by  Govern- 
ment with  the  plaintiff  and  his  brothers, 
on  the  usual  terms  of  h  jumina  of  the 
whole  mouzah.  The  plaintiff  was  dissatis- 
fied with  this  settlement  as  he  claimed  to  be 
zemindar  in  his  individuil  right  of  J-.^>f  the 
mouzah. 

The  plaintiff,  accordingly,  brought  a  suit 
in    the    Civil    Court    against    bis    brothers 
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(the.  present  defendants)  and  others,  to  en- 
force his  right  to  have  the  settlement  of  \ 
the  jacKJuzah  made  with  him  separately, 
suit  the  plaintiff  instituted  on  the  12th 
April  1867,  and  he  obtained  a  decree  there- 
in declaring  his  separate  right  and  title  to  \ 
of  the  mouzah. 

The  result  of  this  suit  was  that  the  settle- 
ment was  re-formed  by  its  being  made  as 
regards  \  of  mouzah' Shabanda  with  the 
plaintiff  and  the  other  half  with  the  plaintiff 
and  the  defendants  jointly.  Having  suc- 
ceeded thus  far,  the  plaintiff  next  proceeded 
to  institute  the  present  suit. 

The  plaintiff  states  that  he  is  zemindar  of 
h  of  the  monzah  ;  that  the  defendants  jointly 
with  himself  are  ryots  of  1 8  beegahs  3  cot- 
tahs  of  land  in  mouzah  Shabanda ;  that, 
according  to  the  settlement  made,  8  rupees 
7.  annas  is  the  rental  fixed  as  payable  by 
himself  and  his  brothers  in  respect  of  these 
lands ;  and  that  he  is  entitled  to  .1  of  rupees 

8-7afterdeductinghis  J  th  share  of  the  same. 
The  defendants  pleaded  in  answer  to  the 
plaintiff's  claim  that  an  intermediate  mokur- 
ruree tenure  existed  and  was  interposed  be- 
tween the  zemindar  and  the  ryots,  and  that 
consequently  the  rents  payable  by  them  as 
ryots  were  not  payable  to  the  zemindar,  but 
to  the  mokurrureedars. 

The  plaintiff,  in  refutation  of  this  plea, 
insisted  that  the  effect  of  the  resumption 
and  settlement  was  to  annihilate  and  des- 
troy the  mokurruree  tenure,  and  that  the 
mokurruree  tenure  being  thus  extinguished, 
he  was  entitled  to  take  the  rent  directly  from 
the  ryots. 

The  first  Court  relying  on  a  decision  of  a 
Full  Bench,  of  the  High  Court,  3  Weekly 
Reporter,  page  72,  ruled  that  the  resump- 
tion of  the  lakheraj  mouzah  did  not  extin- 
guish the  mokurruree,  and  held  as  a  neces- 
sary result  from  this  ruling  that  the  plaintiff's 
action  for  rent  against  the  ryots  was  not 
maintainable. 

The  Lower  Appellate  Court  upheld  the 
decision  of  the  first  Court.  From  the  deci- 
sion of  the  latter  Court  the  special  appeal 
has  been  preferred,  and  in  the  course  of  the 
argument  addressed  to  us  by  Baboo  Kishen 
Succa  Mookerjee  for  the  appellant,  the  con- 
tention raised  before  the  Lower  Court  has 
been  very  ably  put  forward  in  various 
shapes  These  arguments,  u«ged  wiih  so 
much  diversity,  resolved  themselves  into  one 


main  ground  on  which  the  judgment  of 
Lower  Court  is   assailed,    namerf,  that 
the   resumption    the    mokurruree    title 
extinguished. 

The  appellant  bases  his  contention  *< 
rulings  of  the  late  Sudder  Court  to  be  f( 
in  the  Volume  for  1850,  page  167,  and 
the  Volume  for  i860,  pages  601,  601. 
these  cases,  it  was  held  that  the  resumptii 
of  an  estate  held  as  lakheraj  operated 
extinguishing  all  under- tenures.  A  Dh 
sion  Bench  of  the  High  Court,  disapprovi 
of  this  enunciation  of  the  law,  referred 
question  of  the  extinguishment  of  m 
tenures  by  the  resumption  of  the*p 
estate  to  a  Full  Bench.  A  Full  Bench 
the  High  Court  by  a  decision  reported 
Volume  111.,  Weekly  Reporter,  page  72, 
clared  the  law  on  the  subject  as  follows  :-| 

"  When  a  lakherajdar  has  entered  into 
contract  with  a  tenant,  whether  for  a 
or  in  perpetuity,  both  parties  are  in 
law  bound  to  the  conditions,  of  the 
tract.     We,   therefore,    do   not  think 
the  mere  resumption  of  the  lakherajdar' 
tenure  by  Government,  that  is,  the  w 
fact  that  that  tenure  has    been  rent" 
liable  for  the  payment  of  revenue  can 
itself,  as  a  matter  of  law,  dissolve  the 
tract  entered  into  between  the  parties.' 

The  proposition  thus  enunciated  is 
supported  by  cny  full  reasoning  on  the 
ject ;  and  the  case  before  the  Sudder  " 
in  1850,  wherein  the  lakherajdar  having 
pay  Rupees  150  as  the  jumma  fixed  00 
lands  held  in  mokurruree,  whilst  the  mokor] 
ruree  jumma  was  only  Rupees  to,  sougl 
on  that  ground  to  extinguish  the  mokurj 
ruree  tenure,  exhibited  so  much  of  appa{ 
rent  hardship,  that  we  have  deemed  it  right 
look  deeper  into  the  principle  which  estab-J 
lishes  the  rule  that  the  resumption  and  set\ 
tlement  of  a  lakheraj  estate  does  not  optf  j 
ate  in  extinguishing  under-tenures. 

Obviously,  the  argument  which  advance 
the  proposition  that,  upon  and  by  reason  ot 
the  resumption  and  settlement  of  a  lakheraj 
estate,  all  under-tenures  are  extinguished,! 
must  proceed  on  the  ground  that  a  new  es- 
tate is  created  under  a  settlement  consequent! 
on  a  resumption ;  for  if  a  new  estate  js  creai- 
edj  we  are  not  aware  of  any  principle  or 
law  which  would  entitle  the  lakherajdar  10 
be  released  and  relieved  from  his  contract' 
by  which  he  created  a  mokurruree  of  an/ 
other    under  tenure4.    The    question   *hteh 
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have  to  consider  is  whether,  under  the 
:umstantes  already  stated,  a  new  tenure 
treated  under  a  settlement  with  the  lakhe- 
dar  consequent  on  a  resumption. 

In  order  to  obtain  a  clear  view  of.  the  sub- 
1,  it  is  necessary  to  glance  at  some  of  the 
ctions  of  Regulation  XIX.  of  1793  and 
gulation  11    of  1819. 

Section  5,  Regulation  XIX.  of  1793,  pro- 
les as  follows:  "  By  continuing  the  pro- 
prietary right  in  the  land  to  the  grantee 
or  possessor,  in  the  cases  specified  in  the 
preceding  Section,  instead  of  dispossessing 
lim  •/"  the  land  altogether,  agreeably  to 
former  usage \  and  assessing  the  land  in 
{he  mode  provided  in  the  two  following 
'Sections,  a  liberal  provision  will  be  left 
to  him.  Where  the  grant  may  have  been 
made  before  the  Bengal  year  11 78,  or  the 
Fussily  or  Willaity  year  1179,  the  pro- 
prietor will  hold  his  land  as  an  estate  pay- 
kmg  a  fixed  revenue  of  only  half  the  amount 
(assessed  on  other  malgoozaree  lands  in 
fthe  country  ;  and  where  the  grant  may 
^bave  been  made  subsequent  to  the  above- 
*  mentioned  periods,  he  will  hold  the  land  as 
■object  to  the  payment  of  the  same  re- 
*TOweas  other  lands  assessed  with  revenue, 
"under  the  rules  for  the  decennial  settle- 
'mem,  as  hereafter  directed." 

^  Section  6  of   Regulation   XIX.  of    1793 

tafrcu.  that  the  revenue  assessed  on  lands  not 

^ceding  100  beegahs  alienated  before  the 

itt  December  1 790  is  to  belong  to  the  zemin- 
far. 

Section  7  of  the  same  Regulation  enacts 
Out  revenue  on  lands  exceeding  100  beegahs 
alienated  prior  to  1st  December  1790  shall 
odonj  to  Government. 

S£Cu°n8,  Clause  first  provides  as  follows  :  — 

*»e    amount     of    the    revenue    payable 

H«Ojn  tne  ja|Kjs   ;jpeci|jecj  jn  Section  7   is 

to  be  adjusted  according  to  the  following: 
1  rales." 

Clause  second.—-"  If  the  grant  shall  have 

been  made  previous  to   the  Bengal  year 

•  J1"/  0r. tne  fussily  or  Willaity  year  1 1 79, 

H  fttcording  as  the  lands  may  be  situated 

m  Bengal,  Behar,  or  OrissaJ  the  revenue 

!  ,  ®   e  l^d  to  Government  shall  be  equal  to 

i  i.^i^1!  oi  l«e  annual  produce  of  the  lard, 

*oth    1  Ug  according  to  tne  rates  al  which 

•«o^  V.   ,^s  hi  the  pergunnah  of  a  similar 

f*of  to  ^°n  ma^  ^e  assess€d.     ^  anv  Part 
,ne  »*nil  shall  be  unJultivated,  the  pro- 
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prietor  is  to  be  required  to  bring  it  imto 
cultivation,  and  to  pay  such  russud  or  pro- 
gressive increase,  to  be  regulated  with  a 
reference  to  the  reduced  rate  of  the  as- 
sessment on  the  cultivated  land,  as  the 
Board  of  Revenue,  with  the  sanction  of 
the  Governor-General  in  Council,  may 
deem  reasonable.  The  produce  of  the 
land  shall  be  ascertained  by  a  survey  and 
measurement,  one-half  of  the  expense  at- 
tending which  is  to  be  defrayed  by  the 
proprietor  in  the  event  of  his  agreeing  to 
the  jumma  required  of  him,  and  the 
other  moiety  by  Government;  or  by  such 
other  mode  of  investigation  as  the  Collec- 
tor, with  the  sanction  of  the  Board  of 
Revenue,  may  judge  advisable.  If  the 
proprietor  shall  refuse  to  agree  to  the  as- 
sessment, the  lands  are  to  be  let  in  farm 
or  nek'  khas  under  the  rules  prescribed 
in  Regulation  VIII.  of  1793.  ^  tne  Pr°- 
prieior'shall  agree  to  pay  the  revenue  that 
may  be  required  of  him,  the  amount  shall 
not  be  liable  to  any  variation  in  future, 
but  he  and  his  heirs  and  successors  shall 
hold  the  lands  at  such  fixed  revenue  for 
ever." 

Clause  third. — "  If  the  grant  shall  have 
been  made  subsequent  to  the  Bengal  year 
1 1 78,  or  the  Fussily  or  Willaity  year  11 79, 
(according  as  the  lands  may  be  situated  in 
Bengal,  Behar,  and  Orissa),  the  revenue 
or  jumma  to  be  paid  to  Government  from 
the  land  shall  be  assessed  agreeably  to  the 
rules  prescribed  in  Regulation  VIII.,  1793, 
for  forming  the  settlement  of  estates  pay* 
ing  revenue  to  Government,  and  the  pro- 
duce shall  be  ascertained  and  the  expense 
of  the  investigation  defrayed  in  the  man- 
ner specified  wiih  regard  to  the  land, 
in  the  preceding  Clause.  If  the  proprie- 
tor shall  refuse  to  agree  to  the  assessments, 
the  lands  are  to  be  let  in  farm  or  held 
khas  under  the  rules  for  the  decennial 
settlement.  If  the  proprietor  shall  agree 
to  pay  the  revenue  that  may  be  required 
of  him,  the  amount  shall  not  be  liable  to 
any  variation  in  future,  but  he  and  his 
heirs  and  successors  shall  hold  the  land  a,t 
such  fixed  revenue  for  ever." 


Regulation  II.  of  1819  enacts  more  efficient 
remedies  for  the  assessment  of  lakheraj  es- 
tates but  by  Section  7  provides  for  tfce  at- 
tachment of  estates  (the  subject  of  inves- 
tigation) only  jn  case  the  party  in  posses- 
sion withhold  certain  necessary  and  impor- 
tant information  at  his  commsyul.        , 
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These  provisions  of  the  law  on  the  sub- 
ject of  what  is  called  resumption  and  settle- 
ment of  lakherajdar  estates  distinctly  show 
that  the  owner  of  a  lakheraj  estate  is  nei- 
ther divested  of  his  property  in,  nor  of  his 
possession  of,  such  estate  resumed  for  the 
purpose  of  assessment.  An  own$r  of  this 
description  of  estate  is  made  liable  to  the 
payment  of  the  assessment  to  which  his 
lands  were  by  law  subject,  and  which  liability 
from  the  fact  of  the  estate  being  resumed 
must  be  taken  to  have  been  long  evaded. 
The  lakherajdar  on  agreeing  to  pay  the  as- 
sessed rent — by  entering  into  a  settlement  for 
the  same — is  left  in  possession  of  his  estate, 
which  by  the  operation  of  the  settlement  is 
brought  into  the  category  of  permanently 
settled  estates. 

It  thus  appears  clear  that  the  settlement 
of  revenue  assessable  in  consequence  of 
resumption  does  not  and  cannot  confer  a 
new  estate  on  the  lakherajdar;  it  merely 
fixes  and  limits  the  demand  as  respects  re- 
venue originally  chargeable  on  the  estate 
of  the  lakherajdar. 

These  being  our  views,  it  follows  that  the 
mokurruree  lease  was  not  cancelled  or  ex- 
tinguished by  the  resumption  and  settlement, 
and  consequently  the  contention  of  the  de- 
pendant ryots  that  they  are  liable  to  pay 
rent  to  the  mokurrureedar,  and  not  to  the 
zemindar,  is  made  out. 

Under  these  circumstances,  the  suit  of  the 
plaintiff  was  rightly  dismissed  by  "the  Lower 
Courts,  and  we  affirm  those  decisions  by 
dismissing  this  appeal  with  costs. 


The  9th  June  1871. . 

Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

•  Decree — Execution— Waiver. 

Case  No.  106  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  I/ooghly,  dated  the  rjth 
April  i8yr,  modifying  am  order  of  the 
Subordinate  Judge  of  that  District, 
datedJhe  30th  November  tSyo. 


Gopee  Kishen  Gossain  (Judgment-debtt 

Appellant,  * 

versus 

Hem  Chunder  Gossain  (Decree-holder* 

Respondent. 

Mr.  T.  H.  Cowie  and  Baboos  Obhoy  Chu 
Base    and    Mohendro    Nalh    Mitter 
Appellant. 


fc 


Baboos  Sreenath  Dass  and  Hem  Chunder 
Banerjee  for  Respondent. 

H  C  obtained  a  decree*  against   G    R  for  the 
construction  in  the  family  house  within  one  ntooth 
a  verandah  which  had  been  improperly  pulled  ' 
by  the  latter;  the  re-construction  to  be  accordi 
an  estimate  not  exceeding-  a  specified  amount.  Aa 
native  also  was  given  to  the  judgment-debtor  to 
a  regular  suit  for  partition,  and  both  alternatives 
i.ig,  the  decree-holder  was  to  be  allowed  to  re-build 
verandah  himself  and  be  re-imbursed  by  the  judgtw 
debtor.    Twenty  days  after  final  orders  on  appeal, 
latter  applied  to   professional   builders   to  begio 
repairs.     About  a  month  after  they  were  begun, 
decree-holder  procured  an  injunction  to  stop  the  work 
n6t  being  according  to  the  decree,  and  applied  to  " 
Court  for  permission  to  make  the  repairs  himself, 
judgment-debtor  pleaded  necessity,  but  theSubor 
Judge  finding  that  he  had  made  considerable  alt 
tions  in  the  building,  decreed  as  an  alternative  a  - 
arrangement  avoiding  the  inconveniences  compb 
of  by  the  decree- holder.    The  Judge  in  appeal  re*tiw 
this  order,  and  ordered  that  the  verandah  shoaWbe»f, 
built  according  to  the  plan  filed  in  the  original  smj 
and  that,  as  the  judgment-debtor  had  exceeded  tkj 
month  allowed  him,  the  decree-holder  might 
the  verandah  himself. 

Held  that  in  making  alterations  which  caused ina** 
venieuce  to  the  decree-holder,  the  judgment-dewo* 
had  contravened  the  decretal  order. 

Held,  however,  that  the  decree-holder's  con<'B^Jl 
looking  on  without  remonstrance  for  nearly  a  moo*! 
while  the  judgment-debtor  incurred  considerable  «• 
pense,  amounted  to  a  waiver  of  his  right  to  take  aattta 
into  his  own  hands. 

Held  that,  if  the  judgment-debtor's  plan  could  *< 
be  proceeded  with  without  the  i neon venie aces  ctw* 
plained  of,  he  must  adhere  to  the  decree  and  carry  «w< 
its  terms  at  the  risk  of  the  decree-holder. 

Glover,  J.-  The  parties  to  this  case  art 
relatives  and  occupy  the  same  faffl".r 
house. 

Hem  Chunder  Gossain  obtained  a  decree 
against  Gopee  Kisto  Gossain  ordering  the 
latter  to  re-construct  a  verandah  in  the 
family  house  which  had  been  impropcr^ 
pulled  down  by  him,  within  one  month  ot 
the  date  of  final  orders.  The  verandah  w*j 
to*be  re-built  according  to  an  estimate  ana 
the  cost  was  not  to  exceed  Rupees  t,°P\ 
There  was  an  alternative  given  to  defend- 
ant  by  which  he  could  avoid  the  re-build- 
ing,   namely,    that*  he    should    «rithin  one 
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)olh  bring  a  regular  suit  for  partition 
itch  wouW  include  the  disputed  verandah, 
liling  both  of  these  alternatives,  the 
lintiff  (decree-holder)  was  to  have  the 
ght  of  re-building  the  verandah  himself 
Kf  be  re-imbursed  by  the  defendant,  the  ex- 
pose not  exceeding  the  estimate  of  Rupees 
070. 

The  defendant  brought  no  suit  for  parti- 
>D,  but  on  the  25th  of  April,  that  is,  20 
lys  after  final  orders  on  appeal  had  been 
jwed  in  the  case  by  the  High  Court, 
died  to  Messrs.  Burn  &  Co.,  builders,  to 
it  the  repairs  in  hand.  These  were  corn- 
iced*, it  appears,  on  the  26th  of  the 
tth. 

jOn    the     28th    of    May    following,    the 
JCree-holder   procured   an   injunction   for- 
cing the  defendant  from  proceeding  with 
repairs  on   the    ground    that    he    was 
making  them    in  accordance  with  the 
:ree. 

The  repairs  were  stopped  accordingly,  and 
decree-holder  applied  to  the  Court  pray- 
that  under  the  terms  of  the  decree  he 

jht  be  allowed  to  make  the  repairs  him- 
Jfclf.  The  reason  given  was  that  the  judg- 
toent-debtor  had  acted  altogether  contrary 
JO  the  Court's  order,  and  had  moreover 
Ht  re-built  the  verandah  as  he  was  bound 
Mo  within  a  month  from  the  5th  of  April, 
flfc  date  of  the  final  order. 

The  judgment-debtor  replied  that  he  was 
carrying  out  the  decretal  order  to  the  best 
'«  his  power;  that  it  was  impossible  to  re- 
wild  toe  verandah  without  first  strengthen- 
ing the  supporting  wall ;  and  that  if  by  build- 
jag  an  addition  to  that  wall  for  strengthen- 
m&  purposes  he  had  narrowed  the  verandah 
*  little  he  coulJ  not  be  blamed,  inasmuch 
85  the  old  wall  was  only  a  kutcha-pucka 
taction,  and  would  not,  according  to  the 
°P»uon  of  a  professional  builder,  bear  safely 
«c  re-erection  of  the  verandah. 

.  Joe  Subordinate  Judge  found  that  the 
lament-debtor  had  contravened  the  terms 
«  toe  decree,  and  had  in  re-building  the 

crandah  made  considerable  alterations  in 
J*  premises.    He   held,  therefore,  that  in 

/fler  to  avoid  any  narrowing  of  the  veran- 
T**^  any  blocking  up  of    doors   and 


hnM  *!'  a  new  wa^  should,  if  the  decree- 
J"*  aid  not  object,  be  built  in  the  place 

vica?!!»        0ne'  tne  decree-holder's  family 

4??*  the  upper  rooms  of  the  house  for 

IIBc  pessary,  the  decree-holder  pay- 


ing all  the  cost  over  and  above  the  originaI«es- 
timate  of  Rupees  1,070,  but  that  if  the 
decree-holder  did  not  consent,  the  wall 
should  be  strengthened  as  suggested  by  the 
1  Assistant  of  Messrs.  Burn  &  Co.,  Mr.  Cox. 

Against   this   decision   the    decree-holder 
appealed,  and  the  Judge  reversed  the  order 
,  holding  that  the   Subordinate  Judge  could 
I  not  go  beyond  the  terms  of  the  decree,  and 
.  that  the  verandah  must  be  re-built  accord- 
ing to   the  plan   filed  in  the  original  suit. 
He  held  further  that,  as  the  judgment-debtor 
:  had  failed  to  re-build  the  verandah  within 
the-  month    allowed    by    the    decree,    the 
decree-holder  was  entitled  to   take  matters 
into  his  own  hands  and  re-build  the  veran- 
dah himself. 

The  judgment-debtor  now  appeals  spe- 
cially to  this  Court  and  contends : 

(1)  That  the  Judge  was  wrong  in  suppos- 
ing that  the  Subordinate  Judge  went  be- 
yond, or  substituted  anything  in  place  of, 
the  original  decree  ;  and 

(2)  That    the    neglect     of     the     decree- 
i  holder  to  take  any  steps  before  the  28th  of 

May  amounted  to  a  waiver  of  his  right  to 
1  interfere,  or  to  have  the  building  arrange- 
!  ments  transferred  to  himself. 

The  first  ground  of  appeal  does  not  seem 
tenable.     The  Subordinate  Judge,  no  doubt, 
made  the  building  of  a  new  wall  contingent 
on  the  decree-holder's  acquiescence,  but  as 
consent  was   not  given   there    has  been   no 
alteration  in  the  decree  so  far ;  but  he  allow- 
ed, in  case  the  new  wall  was  not  built,  certain 
alterations  to  be  made  in  the  original  plan 
for  the  purpose  of   adding   strength   to  the 
building.     Thes?   alterations  consisted  of  a 
strengthening  wall,  and  some  arrangement  of 
posts  and  iron  plates  the  meaning  of  which 
is  not   very  clear.     Now,  the  strengthening 
wall  made  a  very  great  change  in  the  state  of 
affairs.     Mr.    Cox   in    his   evidence   admits 
that  besides  narrowing  the  verandah,  which 
under  the  circumstances  would  be  of  little 
:  importance,  his  new  wall  has  closed  in  two 
i  windows  which  were  formerly  open  and  has. 
generally  obstructed  the  passage  of  light  aritl 
air  to  the  rooms  on  the  ground  Moor.     He 
!  admits   also  that  the  door  of  one   of  the 
small  godowns  at  the  head  of  the  verandah 
has   been    blocked    up.     Now  the    c^cree^' 
1  holder  alleges  that  these  passages  are  neces-1 
1  sary  to  him,  ir^order  that  he  and  the  men** 
1  bers  of  his  family  may  pass  from  one  pa'S 
•to  another  of  the  joint  premises,  e^peaalfS 
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to  ene  part  called  the  chik  verandah,  from 
which  the  women  of  his  family  are  accustom- 
ed to  look  at  the  poojah  going  on  in  the 
Poojah-dalan.  In  any  case,  it  is  clear 
from  Mr.  Cox's  evidence  that  ihe  repairs 
have  taken  awav  conveniences  which  before 
existed,  and  will,  if  carried  out,  result  in 
the  decree-holder's  being  in  a  worse  posi- 
tion than  he  was  before.  It  is  argued  that 
to  re-construct  the  verandah  as  it  was  before 
is  impossible,  that  the  supporting  wall  is 
old  and  weak,  and  that  the  taking  out  from 
it  of  the  ends  of  the  old  beams  and  replacing 
new  ones  would  endanger  the  safety  of  the 
upper  buildings  in  which  the  Secree-holder's 
own  family  resides.  But  if  this  be  so,  tfe" 
proper  course  for  the  judgment-debtor /to 
have  adopted  would  have  been  to  decline!  to 
re-build,  giving  as  his  reason  the  impassi- 
bility of  exactly  carrying  out  the  decretal 
order,  and  to  have  allowed  the  decree-h/lder 
himself  to  undertake  the  repairs.  'The 
decree-holder,  I  observe,  declares  it  .quite 
possible  to  restore  the  verandah,  anci  is 
supported  in  "his  opinion  by  evidence.  '  At 
all  events,  he  is  willing  to  undertake  the 
task,  and  as  his  family  occupies  the  upper 
floor  it  may  be  presumed  that  he  has  some 
grounds  for  his  opinion. 

Anyhow,  it  seems  quite  clear  that  in 
building  the  strengthening  wall,  a  wall  that 
not  only  narrows  the  verandah  but  blocks 
up  two  windows  and  one  door,  which  before 
were  open,  the  judgment-debtor  has  contra: 
vened  the  decretal  order. 

The  question  remains  whether  the  decree- 
holder  is  entitled  to  take  matters  into  his 
own  hands,  or  whether  the  judgment-debtor 
should  be  directed  to  re-build  the  verandah 
according  to  the  plan. 

Mr.  Cowie  for  the  debtor  contends  that 
the  decree-holder  has  waived  bis  right,  that 
he  looked  quietly  on  from  the  5th  of  May, 
on  which  date  the  month  of  grace  expired, 
to  the  28th  of  the  month  and  allowed  the 
debtor  to  incur  heavy  expense  without  re- 
monstrance, and  cannot  now  claim  the  privi- 
lege given  him  by  the  decree,  time  not  being 
jn  any  way  the  essence  of  that  decree. 

• 

I  am  not  prepared  to  assent  to  the  latter 

proposition   it   appearing   to   me   that    time 

had  a  great  deal  to  do  with  the  arrangement; 

j>ut  $  regards    the    waiver,    I     think   that 

he  judgment-debtor  is  entiiled  to  succeed. 

oth  parties  live  in  the  same  tyouse,  and  the 

scree-holder  was  of  course  perfectly  aware 

-  *iiat#  was  gojng  on  day  by  day  before  his 


.eyes.     Fie  insist  have  seen  the  wall  bui 
the   window's  and  door  in  process  of 
blocked  up,  an  1  yet  he  allowed  it  all  t© 
on  and  said  nothing.     I  do  not  say  that 
was   bound    to   come   into    Court  the  1 
day   of   tjae    month's    expiring,    bat  if 
chose  tc/  stand  by  and  say  nothing  * 
his  judgment -debtor  was  incurring  coosi 
able  expense    in    doing   \vhat   a    comp 
professional   adviser  told  him  was  the 
safe/thing  to  do,  I  do  not  think  that 
entitled  to  much  consideration.    He  had 
rijght  to  come  in  no  doubt,  and  as  the  J 

»s,  he  would  have  been  entitled  to 
the  decretal  order  carried  out  to  tl$  1 
if  he  had  demanded  it  in  reasonable  ti 
But  a  right  may  be  waived,  and  under 
circumstances   I   think   that  this  right 
been  waived. 

It  is  easier  to  decide  on  the  points 
in  special  appeal  than  to  say  what  is  to 
the  result  of  this  application.    The  de* 
has,   in   my  opinion,  done    what  he  01 
not  to  have  done,  and  the  decree- holder 
been  undoubtedly  injured  by  the  Modi 
cip^of   his  light  and  air  passages.    Bat 
are  told  that  if  the  "  status  quo"  be  resr 
the  verandah  can  only  be  re-built  at  1 
rtek  the  present  wall  being  old  and  wdfc 
It   is   a   difficult    matter   to   decide,  but  I 
must  be  decided  one  way  or  the  other,  M 
the  parties  are  to  all  appearance  irreconcife' 
ably   at   feud,  and   there   is  no  hope  of  * 
compromise.     The  decision   may,  I  thiA 
be  in  this  wise.     If  the  debtor  can  arrwg* 
the  strengthening  wall  so  as  not  to  block  qp 
light   and    air,    or   to   prevent  the  decree- 
holder's  ingress  and  egress,  well  and  good; 
the    work    of   re-construction    can  go  0* 
without    change   except   as    regards  these 
matters,   and   the   time   allowed  will  be} 
weeks  from  the  time  the  work  is  commencedi 
this   being   the    time   required  by  Messrs. 
Burn  &  Co.     If  this  cannot  be  done,  i« 
debtor  must  carry  out  strictly  the  terms « 
the  decree  and  re-build  the  verandah  wh** 
it   was   before    and   in   the   same  manntfi 
having  one  month  from  date  of  commence 
ment  of  the  work  given  him  for  the  p£ 
pose.     If  in    doing  this  the  decree  holder 
suffers  from  injury  done  to  the  upper  ap1** 
ments  it  will  be  his  own  fault,  andJ\ejT 
have  no  claim  to  compensation  or  ^"^ 
Nothing  can  be  decreed  which  is  irtpo^ 
of*  execution,  and  although  the  jodgi*** 
debtor  as  the  original  wrong-doer  "**  ^ 
claim  to  be  exempted  from  any  cotiSe^rtt 
of  his  acts,  still  if  in  doing  what  ^d*£j 
supposed   to    be   possible  and  ™hicn       , 
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see-holder  declares  is  possible,  damage  is 
le  to  the*  premises,  the  debtor,  after  what 
has  done,  ought  to  be  held  free  from  fur- 
r  liability.  The  Judge's  order  is  modified 
is  extent,  and,  under  the  circumstances 
case,  each  party  will  pay  his  own 
its.  I  may  add  that  if  the  old  verandah 
o  be  restored  as  it  was  before,  neglect  of 
!  judgment-debtor  to  finish  it  within  the 
nth  ought  to  revive  the  decree-holder's 
bt  to  take  the  repairs  into  his  own  hands 
the  terms  contained  in  the  original  decree. 

fcmp,  J* — I  concur. 


The  9th  June  1871. 

Present: 

he  Hon  ble  H.  V.  Bayley  and  \V.  Ainslie, 

Judges. 

i 

Ijmalee  lands —Lessee's  rights— 
1  Growing  indigo. 

I  Case  No.  320  of  187 1. 

fecial  Appeal  from  a  decision  passed  by 
Itu  Subordinate  Judge  of  Bhaugulpore, 
dated  the  8th  February  i8ji,  modifying 
a    decision   of  the   Moonsiff  of  Tegrah, 

.  dattd  the  28th  November  1870. 

1 

«.  L.  G.  Crowdie  (Defendant),  Appellant, 


versus 


Bbikdharee  Singh  and  others  (Plaintiffs), 
Respondents. 

Baboos  Nil  Mad  hub  Sein  and  Khettur 
Nath  Bose  for  Appellant. 

Baboo  Chunder  Mad  hub  Ghose  for 
Respondents. 

jjjkjtiiout  the  consent  of  the  co-sharers  a  lessee  of 
JJrf*  «nds  has  no  right,  in  lieu  of  the  ordinary  crops 
JJJK*  ire  capable  of  being  profitably  attached  for 
:?*[*  of  rent,  to  grow  the  indigo  plant,  which  is 
™^Mt  except  when  converted  into  the  manufactured 
S;  ,^uc^. a  change  of  crops  is  tantamount  to  an 
**"*  alteration  of  the  condition  of  the  joint  pro- 
lyl/■ 

Amttii,  7.— Ix  this  case,  the  plaintiff 
£?  to  l*8tra*n  lnc  defendant  from  growing 
"%<>  on  lands  which  are  the  khood-khast 
anas  of  the  plaintiff  and  on  lands  which 
JJ*  the  ijmalee  ryotee  lands  of  all  the  joint 
Wnttors  in  the  village,  which,  the  plaintiff 
wfcges,  defendant  had  attempted  to  cultivate 
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by  force.  The  plaintiff  states  his  share*  to 
be  2  annas  15  gundahs  in  the  whole  vil- 
lage. 

The  defendant  holds  a  lease  of  1  anna  2 
pie  from  one  shareholder,  and  3  annas  17  i 
gundahs  from  another  shareholder — in  all  a 
little  more  than  5  annas. 

The  first  Court  gave  a  decree  to  the 
plaintiff. 

The  Lower  Appellate  Court  has  ordered 
a  remand  with  a  view  to  ascertain  precisely 
what  lands  the  plaintiff  alleged  to  be  khood- 
khast  and  what  lands  he  alleged  to  be 
ijmalee. 

In  special  appeal,  it  is  contended  that  the 
suit  ought  not  to  have  been  entertained,  as 
no  relief  could  be  granted  to  the  plaintiff 
without  depriving  the  defendant  of  his  just 
rights  in  the  ijmalee  lands,  and  that  the 
special  appellant  was  perfectly  entitled  to 
use  and  enjoy  the  shares  of  the  lands  leased 
to  him  in  any  way  that  suited  him  best ; 
further  that,  if  the  cultivation  of  indigo 
appeared  profitable  to  him,  he  could  not  be 
restrained  from  growing  it  on  the  land  by 
the  other  co-sharers,  and  that  if  any  injury 
arises  to  the  other*  co  sharers  they  have 
their  proper  remedy  by  an  action  for  damages. 
If  no  immediate  injury  were  likely  to  arise 
from  the  cultivation  of  the  ijmalee  lands 
with  indigo,  it  would  probably  be  advisable 
to  leave  the  plaintiff  to  t]je  remedy  suggested ; 
but  it  appears  to  us  that  there  is  an  im- 
mediate injury,  in  this  way,  that  the  produce 
of  the  lands  is  hypothecated  for  the  rent; 
and,  if  the  lands  are  cultivated  with  crops 
that  are  ordinarily  grown  upon  them,  those 
crops  are  such  as  the  shareholders,  if  they 
have  occasion  to  resort  to  the  process  of 
distraint  for  the  realization  of  their  rent, 
may  profitably  attach ;  but  if,  in  lieu  of  such 
ordinary  crops,  the  crop  of  indigo  be  substi- 
tuted, that  crop  becomes  perfectly  valueless  to 
all  but  the  particular  persons  who  have  tfce 
means  of  converting  the  plant  into  the  manu- 
factured article. 

In  a  case  reported  at  Volume  X.,  Weekly 
Reporter,  page  171,  it  was  held  by  Mf. 
Justice  L.  S.  Jackson  as  follows :  •*  A 
co-sharer  in  landed  property  has  no  right 
to  do  any  thing  which  alters  the  condi- 
tion of  the  joint  property  without  th^  con- 
sent of  his  co-sharers."  Here  it  is  quite 
clear  that  thf  use  which  the  defendant 
proposes  to  make  of  the  joint  property  is 
•one  which  entirely  alters  ijs  conditio!!  as 
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regards  the  other  co-sharers,  and  under  that 
ruling  he  has  no  right  to  make  this  altera- 
tion. 

In  respect  of  the  khood-khast  lands,  it 
is  perfectly  clear  that  the  defendant  can 
have  no  possible  right.  It  has  been  object- 
ed that  the  Lower  Appellate  Court  should 
not  have  remanded  the  suit.  The  plaintiff 
in  his  plaint  has  given  no  details  of  the 
lands,  and  merely  comes  into  Court  for  a 
general  declaration  of  the  rights  of  the 
parties.  The  respondent's  pleader  eventual- 
ly addressed  us  with  a  view  to  sustain  that 
part  of  the  judgment  which  directs  a  re- 
mand. But,  looking  to  the  form  of  the 
plaint,  we  think  that  the  remand  was  un- 
necessary. 

Setting  aside,  therefore,  the  order  of  re- 
mand, we  think  that  the  order  in  this  case 
must  be  that  the  defendant  be  restrained 
from  growing  or  causing  to  be  grown  indigo 
on  the  ijmalee  lands  of  the  joint  proprietors 
without  the  consent  of  all  the  proprietors, 
or  without  the  consent  of  the  ryots  who 
hold  tenures  in  the  ijmalee  lands ;  and  that, 
in  respect  of  the  khood-khast  lands  of  the 
plaintiff,  he  be  restricted  from  growing  or 
causing  to  be  grown  indigo  without  the  con- 
sent of  the  plaintiff. 

We  think  the  costs  of  this  appeal  should 
be  paid  by  the  special  appellant. 


The  9th  June  1871. 

Present  : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Registration  in  Collectorate— Limitation- 
Hindoo  widow— Assam. 

Case  No.  1649  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Kamroop,  dated  the 

*  tjth  May  iSyo,  reversing  a  decision  0/ the 
Moonsiff  of  Burpettah,  dated  the  18th 
February  i$6y. 

^eepo  Debia  (Plaintiff),  Appellant, 

•  versus 

©obindo  Deb  (Defendant),  Respondent, 


Baboo  Bhuggobutly  Churn  Ghose  for 

Appellant.  • 

No  one  for  Respondent. 

In  a  suit  by  a  Flindoo  widow  for  a  decUi 
right  and  title  todhurmuttur  land  of  which  she 
she  had  always  been  in  possession,  but  which  deb 
had  got  registered  in   his  own  name  as  well  as  io 
and  claimed  to  have  been  in   possession  of  wk3 
father  since  the  death  of  the  husband  : 

He  LB  that  the  entry  of  plaintiff's  name  conjc 
with  defendant's  was  a  declaration  of  at  least 
title  such  as  nullified  a  plea  of  bar  by  limitation : 

A  widow  under  the  Hindoo  Law  is  entitled  to 
to  her  husband's  property,  and  to  have  her  name 
tered  as  proprietor.  % 

The  Hindoo  Law  for  Bengal  Proper,  that  is,  thel 
bhaga,  is  applicable  to  Assam. 

Jackson,  J. — This  case  was  before 
Court  on  a  former  occasion  when  it 
remanded  to  the  Lower  Appellate" 
certain  errors  in  law  having  been  poii 
out  in  its  decision,  and  it  was  directed 
make  further  inquiry  into  the  case  and 
pass  a  fresh  decision  upon  it.  The  soit_ 
by  the  plaintiff  as  the  widow  of  one  * 
Deb  for  a  declaration  of  her  right  and 
to  a  certain  piece  of  dhurmuttur  land,  wbi( 
she  alleged,  formerly  belonged  to  herhu< 
and  of  which,  she  asserted,  she  had 
always  in  possession,  but  which  the 
fendant  had  got  registered  in  his  own 
as  well  as  in  her  (plaintiff's)  name. 

The  defendant  alleged  that,  on  the  it 
of  Ram  Deb,  his  father  succeeded  to  " 
Deb's  property  as  his  next  of  kin,  and 
he  and  his  father  had  been  in  possess* 
since  Ram  Deb's  death,  and  that  the  ph 
iff  was  not  entitled  to  any  portion 
dhurmuttur  land. 

The  first  Court  came  to  the  conclaa* 
that  the  plaintiff  and  the  defendant  w< 
each  entitled  to  8  annas  of  the  land;  " 
the  property  was  family-property ;  and  u 
grandfathers  of  the  parties  had  been  brother 
equally  entitled  to  the  land  which  devolve 
in  equal  shares  on  their  descendants,  « 
plaintiff's  husband  and  the  defendant. 

On  reviewing  this  decision,  the  AssisU 
Commissioner   and    Subordinate  Judge 
Burpettah  has  come  to  the  conclusion  w 
the  plaintiff's  claim   is    wholly  barred  ty 
limitation.     He  finds  that    the  pfcM*  ?  f 
actually  residing  upon  a  portion  of  the  law. 
and  holds  a  portion  of  it  in  her  khas  P*j 
session ;  but  he  finds  that  the  defendant  a» 
been  managing  the  property  for  the  Ml 
years   since   the   death    of  tb*  phW* 
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isband,  and  he,  therefore,  considers  that 
e  plaintiffs  title,  if  any,  had  lapsed  under 
e  law  of  limitation. 

Upon  this  point  this  special  appeal  is 
inferred  to  this  Court,  and  it  has  been 
tinted  out  that  the  decision  of  the  Lower 
ppellate  Court  is  evidently  wrong,  inas- 
iQch  as  the  very  fact  of  this  lady  residing 
dually  on  this  land  and  holding  in  her  own 
Je  possession  a  portion  of  it,  is  sufficient 
i  prevent  the  bar  of  the  law  of  limitation, 
I  least  as  regards  that  portion  of  it  which 
in  her  kha?  possession.  Then  there  is 
it  other  fact  that  tli9  names  of  both  the 
tuntift  and  the  defendant  have  been  re- 
Mtered  as  proprietors  of  the  land  since 
ke  year  1264.  Even  though  previous  to 
lose  years  the  defendant's  father's  name 
lene  had  been  registered,  still  such  a  change 
laving  been  made  with  the  assent  of  the 
tefendant's  father  proves  undoubtedly  that 
be  defendant's  father  admitted  that  his 
lossession  of  the  land  up  to  that  time  had 
pot  been  independent  of  and  adverse  to  the 
plaintiffs  right. 

>  The  entry  of  the  plaintiff's  name  con- 
jointly with  the  defendant's  is  a  distinct  de- 
claration at  least*  that  the  plaintiff  was 
jointly  entitled  to  this  land  with  the  defend- 
■at.  It  is  impossible,  under  these  circum- 
Jlances,  to  understand  how  the  Assistant 
Commissioner  has  come  to  the  conclusion 
j&t  the  plaintiff's  claim  is  barred  under  the 
»w  of  limitation.  We  set  aside  his  decision 
<*  this  point. 

There  only  remains  then  to  consider  the 
finding  of  the  Assistant  Commissioner  on 
we  merits.  It  was  pointed  out  to  him  on 
we  former  occasion  that  he  was  wrong  in 
rttting  that  the  defendant  as  a  cousin  of 
«e  plaintiffs  husband  was  his  next  of  kin, 
*°d  that  he  was  entitled  to  succeed  to  the 
Plaintiffs  husband's  property,  the  widow 
0nv  obtaining  maintenance  from  him.  It 
**»  pointed  out  to  him  that  this  was  con- 
™y  to  ordinary  Hindoo  Law.  The  As- 
sistant Commissioner  states  in  his  judgment 
Jrat'  though  it  may  be  the  law  in  Bengal 

**al  a  *idow  succeeds  to  her  husband's 
*?!**«.  still  that  such  is  not  always  the 
^rodoo#  Law,    inasmuch     as,     under    the 

??arcs  School,  in  certain  circumstances,  *he 

;  0*  has  no  right  of  succession  to  the 
^band's  property.     And  I  understand  him 

rtJ*!*80me  tQat  *l  *s  possible  it  may  not  be 
ine  kw  in^ssam.  •  a 


It  does  not  appear  that  any  of  the  parties 
in  this  case  asserted  that  the  ordinary 
Hindoo  Law  did  not  apply :  it  does  not 
appear  that  the  Assistant  Commissioner  had 
any  ground  for  saying  that  the  ordinary 
Hindoo  Law  does  not  apply  in  the  province 
of  Assam.  If  the  law  differs  in  Assam, 
there  must  be  some  proof  of  that  fact.  It 
might  have  been  distinctly  pleaded,  but  it 
was  not ;  and  it  might  of  course  have  been 
easily  proved,  but  there  was  no  attempt  to 
prove  it.  It  is  quite  true  that  the  widow 
only  obtains  a  life  interest  in  the  property, 
and  that  she  is  unable  to  transfer  it  except 
for  her  life.  But  there  seems  to  be  no 
ground  whatever  for  the  presumption  made 
by  the  Assistant  Commissioner  to  the  effect 
that  the  law  in  Assam  differs  from  the  or- 
dinary law  in  Bengal. 

The  widow  is,  under  the  Hindoo  Law, 
entitled  to  succeed  to  her  husband's  pro- 
perty, and  is  entitled  to  have  her  name  re- 
gistered as  the  proprietor  of  the  land.  The 
first  Court  seems  to  have  gone  very  care- 
fully into  the  rights  of  the  parties,  and  that 
Court  came  to  the  conclusion  that  the  plaint- 
iff and  the  defendant  are  each  equally 
entitled  to  3  annas  of  the  disputed  land. 
There  is  nothing  in  the  decision  of  the 
Lower  Appellate  Court  upon  which  we  can 
find  that  the  first  Court  was  in  any  way  in 
error  in  arriving  at  that  conclusion.  We 
are,  therefore,  obliged  again  to  set  aside  the 
decision  of  the  Assistant  Commissioner  and 
to  restore  the  decision  of  the  first  Court. 

Each  party  will  pay  his  own  costs  of  this 
litigation. 

Mookerjee,  J. — I  am  also  of  opinion  that 
the  Assistant  Commissioner  is  wholly  wrong 
in  dismissing  the  suit  of  the  plaintiff.  I 
cannot  make  out  how  the  Commissioner 
thinks  that  the  law  of  inheritance  in  Assam 
is  different  from  the  law  prevalent  in  Ben- 
gal, 1.  <?.,  the  law  of  the  Dyabbaga.  The 
defendant  never  raised  that  contention,  and 
never  pleaded  that,  under  either  the  Mi- 
takshara  or  any  other  system  of  law,  he  is  a 
preferential  heir  to  the  deceased  Ram  Deb, 
or  that  the  widow  is  no  heir-at-law.  The 
plea  put  forward  appears  to  be  that,  inasmuch 
as  Ram  Deb  had,  at  the  time  of  his  death, 
bequeathed  his  share  to  the  defendant's 
father,  the  widow  is  not  entitled  to  succeed. 
This  is  not  a  plea  that  the  widow  is  \ot  an 
heir  according  to  the  law  prevalent  in 
Assam,  but  ft  is  quite  consistent  with  the 
law  of  Bengal  Proper,  /".  e,,  the  law  of  the*Dya- 
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bhaga.  The  first  Court  found  that  the  de- 
fendant has  not  been  able  to  substantiate 
his  allegation  of  a  bequest,  and  therefore 
gave  a  decree  of  a  moiety  of  the  property 
to  the  plaintiff  in  right  of  her  husband. 
Where  the  Assistant  Commissioner  got  a 
different  Hindoo  Law  for  Assam  is  not  at 
all  clear  to  me. 

I  would  also  restore  the  decision  of  the 
first  Court  and  reverse  that  of  the  Com- 
missioner.  Under  the  circumstances  of  the 
case,  each  party  should  pay  his  own  costs 
throughout. 


The  9th  June  1871. 
Present ; 

The  Hon'ble  L.S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

Evidence— Issues— Procedure. 

Case  No.  2247  of  1870. 

V 

\ 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  ijth  August  18 jo,  reversing  a  deci- 
sion of  the  Moonsiff  of  that  District,  dat- 
ed the  12th  March  18  jo. 

Muzboot  Singh  and  others  (Defendants), 

Appellants, 

versus 

Mussamut  Chunder  Mashee  Kooer  (Plaintiff), 

Respondent. 

Mr.  R.  T.  Allan  for  Appellants. 

Baboo  Mohesh  Chunder  Choivdhry  for 
Respondent. 

In  a  suit  for  possession  of  a  piece  of  land  where  de- 
fendant pleaded  limitation  and  his  witness  unexpectedly 
disclosed  that  his  possession  was  that  of  a  mortgagee : 

Held  that  it  was  impossible  for  the  Court  to 
overlook  that  testimony,  and  that  it  was  its  duty  to 
frame  an  issue,  find  expressly  on  the  fact  of  the  mort- 
gage, And  provide  for  the  rights  of  the  mortgage ;  for 
if  the  mortgage-  was  found  to  subsist  in  defendant,  the 
plaintiff  could  not  in  this  case  recovec.  a  decree  for  pos- 
session but  should  be  referred  to  a  suit  properly  framed 
for  redemption. 


Jackson,  J. — The  suit  out  of  which 
special  appeal  arises  related  to  a  ^-pie 
of  mouzah  Jumalpore.    It  seems*  that  thet 
annas  share  of  that  mouzah  originally 
longed  to  Digumber  Singh,  who  died  a 
many  years  ago  leaving  a  widow  Bali 
mar.     This  widow  survived  her  husband 
a  very  long  time,  and  while  in  enjoyment 
his  property  seems  to  have  alienated  a  I 
portion  of  it,  and  amongst  other  things, 
alienated  to  one  Raj  Koomar,  in  the 
1842,  her  husband's  share  of  the  tn 
in  question.     It  further  appears  that  D{ 
ber  Singh's  grand-nephew,  Deokoomar, 
wards  brought  a  suit  to   set  aside  #vari 
alienations  made  by  Digumber' s  widow, 
got  a  decree  in  respect  of  part  of  the 
perty  for  which  he  sued,  but  did  not  obi 
a  decree  in  respect  of  mouzah  Jama! 
Being  dissatisfied  with  that  decree,  be 
an  appeal  to  the  High  Court  and  o\ 
from  the  High  Court  a  further  decree, 
mouzah  Jumalpore  was  not  included  in 
appeal ;  and  he,  consequently,  obtained 
relief  as  to  that  mouzah. 

Raj  Koomar,  the  alienee,  had  three 
Dowlut  Kooer,  Bhugwan  Dutt,  and  0( 
Narain ;  and  it  was  in  execution  of  a  d< 
against  Hurbunsee,  the  widow  of  Bhuj,~-, 
Dutt,  that  certain  parties  including  CM 
Nuseeb  Lall,  plaintiffs1  vendor,  purchaW 
her  right,  title  and  interest  in  the  mouvh\ 
and  the  plaintiffs  allege  that,  by  conveyance 
from  one  of  the  three  brothers,  EwJ 
Kooer,  the  other  two,  Bhugwan  Dutt  aw 
Oottum  Narain,  became  sole  owners  of  wt 
4-annas  share,  and  consequently  Bbog** 
Dutt's  share  became  2  annas,  and  that  tbew* 
fore  what  Nuseeb  Lall  purchased  was  <&r 
fourth  of  two  annas,  or  the  6-pie  share  10 
which  this  suit  relates. 

The  defendant  in  this  suit  was  one  D*** 
Singh  ;  and  his  allegation  is  that  he  has  be« 
holding  the  disputed  share  of  this  moujan 
under  a  title,  of  which  the  origin  is  not  dis- 
closed, for  the  last  20  years  ;  and  he  law0 
alleges  that  he  obtained  from  Deokoom**. 
the  grand-nephew  of  Digumber  SingM 
ladavee  or  ratification  of  his  alleged  utie, 
he,  therefore,  alleges  that  plaintiff's  suit  is 
barred  by  limitation,  and  also  that  be,  ** 
fendant,  has  a  good  title. 

Upon  this  case  going  to  trial  th»  defend- 
ant's witness,  Ram  Pershad  Lall,  his  ovn 
putwaree,  seems  to  have  very  unex^f  / 
disclosed  that  the  possession  of  the  dtfena- 
ant  was  the  possession  of  a  mortgagee. 
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(taess  did  not  state,  nor  was  it  in  any  way 
H»vcd,  wko  granted  the  mortgage,  when  it 
unmenced,  or  what  the  circumstances  of  it 
&re. 

The  Moonsiff  finding  the  allegation  of 
ortgage  to  be  correct  dismissed  the  suit: 
fct  on  appeal,  the  fact  alluded  to  above 
wring  out  upon  the  evidence  of  the  clefend- 
tt  himself,  the  Court'  below,  considering 
ft  plaintiff's  title  to  be  proved,  and  also 
tasidering  the  possession  of  the  defendant 
f  have  been  of  a  character  not  adverse  to 
ie  plaintiff's  right,  gave  a  decree  to  the 
WntifT,  observing,  however,  that  it  would 
Jt  be«prejudicial  to  trie  rights  of  the  mort- 
Igee:  and  that   decree  was   stated   to   be 

te  for  proprietary  possession. 
i  • 

[Against  this  decision,  the  defendant  has 
ipealed  specially.  He  contends  that  the 
fcntiff  having  sued  to  recover  possession 
lust  prove  that  he  or  some  person  under 
[kom  he  claims  was  in  possession  within 
'$  years  of  the  commencement  of  the  suit ; 
bd  further  (and  this  is  the  point  upon 
fhich  the  most  strenuous  contention  has 
ken  made)  that  the  Lower  Court  in  finding, 
p  it  did  find,  that  the  defendant  had  been 
B  possession  as  mortgagee,  found  some- 
king  which  was  not  alleged  by  either  party, 
N  consequently  a  matter  upon  which  the 
fames  were  not  at  issue.  It  is  also  con- 
Iwided  that  the  Court  below  wrongly  con- 
pped  the  decree  of  the  High  Court. 

■As  to  the  decree  of  the  High  Court,  I 
*mk  it  quite  clear  the  defendant  is  not  en- 
roled to  rely  upon  it.  Jumalpore  was  not 
toduded  in  the  appeal,  and  consequently  no 
raief  was  given  in  respect  of  Jumalpore; 
tod  of  course  Deokoomar,  who  never  set  up 
wstttle  to  that  mouzah,  was  not  competent 
"give  any  ladavee  or  otherwise  ratify  the 
defendant's  title. 

#^pon  the  question  of  mortgage,  I  con- 
<*ne  that  the  Lower  Court'  could  not  shut  its 
*yes  to  the  evidence  adduced  by  the  defend- 
*"  himself.  When  the  defendant  had 
■wn  what  the  character  of  his  possession 
!?s>  it  would  be  impossible  for  the  Lower 
urn  to  overlook  that  testimony  and  hold 

°e  plaintiffs  to  be  barred.  At  the  same  time 
"seems  to  me  that  the  result  of  the  trial 
j*«i  case  is  extremely   unsatisfactory.     If 

<tol-HC,Si°n  of  lhe  Court  be!ow  were  to  *e 
•pl^^  .as  a  judgment  declaratory  of  the 

on  iK  "Je>  but  re^usm?  Dim  possession 
v* lDe  ground  of  a  mortgage  subsisting  in 


the  defendant,  that  would  be  a  finding  jhat 
the  defendant  had  a  good  and  valid  mort- 
gage, and  embarrassment  might  arise :  on 
the  other  hand,  if  the  decree  be  allowed  to 
stand  as  it  is,  it  would  be  a  decree  of  which 
the  plaintiff  might  be  entitled  to  take  out 
execution  and  obtain  possession  of  the  pro- 
perty. It  seems  to  me  that,  upon  the  fact 
of  mortgage  being  disclosed,  as  it  was,  by 
defendant's  witness,  it  was  the  duty  of  the 
Court  to  frame  a  fresh  issue  on  the  subject 
of  that  mortgage,  to  try  whether  there  was 
any  mortgage  in  the  defendant,  how  it  arose, 
by  whom  it  was  granted,  and  what  the 
circumstances  of  it  were,  and  to  have 
found  expressly  upon  the  fact  of  mortgage 
and  to  have  provided  for  the  rights  of  the 
mortgagee. 

I  think,  therefore,  the  decision  of  the 
Lower  Court  must  be  set  aside,  and  the  case 
must  be  remanded  to  the  Subordinate  Judge 
in  order  that  an  issue  may  be  framed  upon 
this  point  and  a  decision  given  upon  the 
facts  which  may  be  found. 

It  is  quite  clear  that  if  a  mortgage  be 
found  to  suhsist  in  the  defendant,  the  plaint- 
iff cannot  in  this  case  recover  a  decree  for 
possession  of  the  land,  but  must  be  referred 
to  a  suit  properly  framed  for  redemption. 

Of  course,  it  will  be  understood  that  it 
is  quite  open  to  the  Subordinate  Judge  to 
find  whether  there  is  a  mortgage  or  not. 
No  issue  was  framed  upon  the  point,  and 
it  is  entirely  open  to  the  Court  to  find  upon 
the  issue  which  will  be  now  raised. 

I  may  also  add  that  it  does  not  appear 
that  a  clear  finding  was  arrived  at  on  the 
alleged  sale  by  Deokoomar's  son  Dowlut 
of  his  share  to  his  two  brothers. 

The  plaintiff,  who  alleges  that  Bhugwan 
Dutt's  share  was  2  annas  instead  of  some- 
thing less,  which  it  would  be  if  that  sale 
were  not  made  out,  must  of  course  prove 
that  fact. 

Costs  of  the  special  appeal  must  ^follow 
the  result. 

Macpherson,  y. — I  concur. 
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,  The  1 2th  June  1871. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Execution— Sale— Purchase  by  decree-holder. 

Case  No.  55  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Nuddea,  dated 
the  Jth  January  i8yr. 

Khellat  Chunder  Ghose  (Decree-holder), 

Appellant, 

versus 

Keshub  Chunder  Paul  Chowdhry  (Judg- 
ment-debtor), Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Romesh 
Chunder  Mitter  for  Appellant. 

Baboos  Oopendro  Chunder  Rose  and  Grish 
Chunder  Banerjee  for  Respondent. 

Where  the  decree-holder  is  himself  the  purchaser  at 
a  sale  in  execution,  there  is  no  reason  Vhy  he  should 
not,  instead  of  paying1  the  price  in  cash,  give  receipts 
for  the  amount  due  to  him  under  his  decrees,  supposing 
their  value  is  sufficient  to  cover  the  amount  for  which 
the  property  is  sold. 

Loch,  J. — Looking  at  the  terms  of  the 
decree,  it  appears  to  us  clear  that  the  decree- 
holder,  now  appellant  before  us,  is  entitled 
to  recover  interest  up  to  the  date  of  realiza- 
tion of  the  amount  of  the  decree,  or  in  this 
case  up  to  the  date  on  which  the  sale  of  the 
property  of  the  judgment-debtor  was  con- 
firmed, provided  that  the  whole  sum  does 
not  exceed  the  amount  of  penalty  awarded 
by  the  decree,  namely,  40,000  rupees.  We 
see  that  the  sum  of  rupees  31,763  which 
is  mentioned  in  the  proceedings  of  the  Lower 
Court  was  the  sum  which  was  entered  in  the 
petition  of  the  3rd  of  April  1867  put  in 
by  the  decree-holder  when  he  asked  for  the 
sale  of  the  judgment-debtor's  property  ;  and 
looking  at  the  terms  of  the  judgment,  we 
see  [no  reason  why  the  interest  should  not 
be  allowed  to  run  from  that  date  up  to  the 
date  of  the  Judge's  proceeding  confirming 
the  sale. 

An  objection  in  the  shape  of  a  cross- ap- 
peal on  the  part  of  the  respondent  has  been 
raised  to  the  proceedings  of  the  Court  below, 


to  the  effect  that  the  Judge  ought  to 
caused  a  re-sale  of  the  property  tb  be 
because  the  decree-holder  who  himself 
chased  the  property,  instead   of  dej 
the  purchase  money  in  cash,  paid  the 
by  receipts  for  the  amount  covered  by*  I 
two  decrees  held  by  him. 

We  do  not  think  that  this  is  a  valid 
jection  to  the  sale.     There  does  not  aj 
to  us  to  be  any  reason  why,  if  the  d< 
holder  had  decrees  sufficient  in  their 
to  cover  the  amount  for  which  the  proj 
was  sold,  he  should  not,  instead  of  paj 
the  purchase  mone^  in  cash,  give  recc 
for  the  amount  due  to  him  under  his  dec 
and  as  no  material  injury  has  been  dooej 
the  judgment-debtor  by  the  sale  of  his 
perty,  we  think  the  cross-appeal  should 
dismissed  with  costs,  and  the  appeal  ofi 
decree-holder  as  to  interest  should  be  dec 
with  costs. 

Two  gold  mohurs  will  be  allowed  as 
der's  fees  both  in  this  appeal  and  in 
cross-appeal. 

Mitter,  J. — I  concur. 


The  12th  June  1871. 

Present : 

The  Hon'ble  G.  Loch  and  DwarkanatH 
Mitter,  Judges. 

Attached  property— Manager— Execotkw. 

Case  No.  115  of  1871. 

Miscellaneous  Appeal  from  an  order  passed  h)  I 
the  Officiating  Judge  of  Gyay  dated  /^ 
23rd  February  iSyi. 

Din  Dyal  Lall  (Decree-holder),  Appellant, 

versus 

Ram  Ruttun  Neogee  (Judgment-debtor), 

Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Nil  Madhuh 
Sein  for  Appellant. 

No  one  for  Respondent. 

The  fact  of  a  manager  having  been  ,aW°,nteifv 
realize  the  profits  of  a  property  with  a  view  to  sau» 
certain  decrees  (even  though  the  appointment  sM 
have  been  confirmed  by  the  High  Court)  is  «*  9*^ 
Judge,  on  the  application  of  another  decree^FJ 
inquiring  into  the  state  of  the  property  aj"JjJj7Jr 
proper  orders,  andshoyjd  he  find  that  the  proceed* 
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Sufficient  to  satisfy  all  the  decrees  within  a  reason- 
|fe  time,  causing  the  decree  to  be  executed  in  the 
Rut  way. 

\Lo<hy  J. — We  are  of  opinion  that  the 
ftdge  is  in  error  in  thinking  that  he  can- 
bf  proceed  with  this  case.  It  appears  that, 
B  the  application  of  certain  decree-holders, 
\  manager  was  appointed  by  the  Subordi- 
te  Judge  on  the  8th  January  1S70  for  the 
lagement  of  the  property  of  the  judg- 
jnt-debtor  and  for  the  liquidation  of  the 
>ts  due  to  them.  The  petitioner  now  he- 
re the  Court  had  a  decree  outstanding  at 
it  time;  but,  as  we  are  told  by  his 
tdej,  he  did  not  cdhsent  to  the  appoint- 
int  of  the  manager.  On  the  23rd  August 
I70  he  obtained  another  decree  for  Rupees 
,i7<>5»  for  which  he  took  out  execution  on 
12th  December  1870;  but  the  Judge 
[used  to  proceed  with  the  case  on  the  ob- 
lion  of  the  judgment-debtor  who  stated 
(bat, as  a  manager  had  already  been  appoint- 
ed to  take  charge  of  his  estate,  and  as  from 
fee  profits  thereof  the  debts  due  to  all  the 
Bccree- holders  woul'd  be  liquidated,  the  pre- 
sent decree-holder  could  not  proceed  against 
»s,  the  judgment-debtor's  property  :  and 
the  Judge  considering- that  the  appointment 
of  the  manager  by  the  Subordinate  Judge, 
which  appointment  had  been  confirmed  by 
the  High  Court,  prevented  him  from  pro- 
ceeding any  further  in  the  case,  refused  to 
take  any  steps  to  bring  the  property  of  the 
judgment-debtor  to  sale. 

The  petitioner  states  that  he  offered  to 
*W  to  the  Judge  that  the  profits  of  the 
•state  of  the  debtor  were  quite  insufficient 
to  satisfy  the  decrees  for  the  liquidation  of 
which  the  manager  was  appointed,  as  well 
W  the  decree  now  in  question,  and  also  an- 
other decree  which  is  the  subject  of  an  ap- 
peal to  this  Court,  No.  114  of  1 871;  and 
that  the  Judge  did  not  enquire  into  these 
points  simply  because  a  manager  had  al- 
ready been  appointed  and  his  appointment 
*as  confirmed  by  the  High  Court.  We  do 
not  think  that  the  appointment  of  a  manager 
in  the  other  cases  will  necessarily  prevent 
the  Judge  from  enquiring  into  the  state  of 
the  property.  He  can  call  upon  the  manager 
10  show  what  are  the  profits  of  the  estate ; 
*nd  if  he  find  that  they  are  insufficient,  he 
Jj&y,  notwithstanding  the  appointment  of 
jhe  manager,  pass  such  orders  as  he  mjiy 
""nk  proper.  Of  course,  on  the  defendant's 
application  the  Judge  may,  if  he  think  fit, 
*too  direct  the  manager  now  appointed  to 

wquulate  the  amount  of  tljis  decree. 


The  case  will,  therefore,  be  sent  back  to 
the  Judge  to  consider  the  evidence  produced 
before  him,  and  to  pass  such  orders  as  he 
think  fit  as  to  the  enforcement  of  the  de- 
cree, should  he  consider  that  the  decree- 
holder  is  entitled  to  execute  it.  The  ap- 
pellant will  get  his  costs  of  this  appeal,  the 
pleader's  fee  being  assessed  at  one  gold 
mohur. 

Miiter,  J. — I  am  of  the  same  opinion. 
The  order  of  the  Subordinate  Judge  bear- 
ing date  the  8th  of  January  1870  cannot 
be  a  legal  bar  to  the  present  application, 
which  is  an  application  for  the  execution  of 
a  •  decree  not  covered  by  that  order.  Of 
course,  it  is  quite  open  to  the  Judge  to  see 
whether  the  amount  due  under  the  decree 
now  sought  to  be  executed  is  likely  to  be 
realized,  within  a  reasonable  period  of  time, 
from  the  proceeds  of  the  attached  property ; 
but  in  that  case  he  would  be  bound  to  hear 
all  the  objections  of  the  decree-holder  and 
to  give  him  sufficient  time  to  produce  evi- 
dence in  support  of  those  objections.  Should 
the  Judge,  however,  be  of  opinion  that 
there  is  no  probability  of  that  amount  be- 
ing realized  within  a  reasonable  time  from 
the  proceeds  of  the  said  property,  the  de- 
cree-holder would  be  undoubtedly  entitled  to 
have  his  decree  executed  in  the  usual  way; 

If  the  present  decision  of  the  Judge  were 
upheld,  the  decree-holder  would  have  run 
the  risk  of  seeing  his  decree  barred  by  limi- 
tation, whilst  the  manager  appointed  under 
the  order  of  the  8th  of  January  1870  is  en- 
gaged in  realizing  the  amounts  due  under 
the  decrees  to  which  that  order  refers. 


The  13th  June  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Date  of  suit— Amended  or  returned  plaint 

In  the  matter  of 

Khellat  Chunder  Ghose,  Petitioner, 

versus 

NusseebunniSsa  Bibee  and  others,  Opposite 

Party.  • 
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Baboo  Romesh  Chunder  Milter  for  Petitioner. 


Baboo  Doorga  Mohun  Doss  for  Opposite 

Partv. 


The  date  of  a  suit  must  be  taken  to  be  that  on  which 
the  plaint  was  originally  filed,  and  not  that  on  which 
it  was  filed  in  another  Court  either  as  an  amended 
plaint  or  as  a  plaint  returned  to  be  filed  in  that 
Court. 

Kemp,  J. — This  is  an  application  on  the 
part  of  Khellat  Chunder  Ghose,  who  was  the 
defendant  in  a  suit  brought  by  the  opposite 
party  under  Section  15,  Act  XIV.  of  1859. 
The  plaintiffs,  the  opposite  party,  brought 
their  suit  in  the  Moon  si  ft' s  Court  valuing 
it  at  Rupees  993  which  would  be  within 
the  jurisdiction  of  the  Moonsiff.  It  was, 
however,  found  out  by  the  Court  or  by 
the  officer  of  the  Court  that  the  plaintiffs 
had  made  some  clerical  error  in  calculating 
the  mesne-profits  and  that  on  a  proper  cal- 
culation the  valuation  of  the  suit  was  more 
than  Rupees  1,000.  The  Moonsiff,  therefore, 
under  Section  30,  finding  that  the  amount 
or  estimated  value  of  the  claim  as  stated  by 
the  plaintiffs  was  beyond  the  jurisdiction  of 
his  Court,  returned  the  plaint  tp  the  plaint- 
iffs in  order  to  its  being  presented  in  the 
proper  Court.  The  plaintiffs  then  presented 
the  plaint  in  the  Court  of  the  Subordinate 
Judge,  and  the  Subordinate  Judge  tried  the 
case  and  gave  the  plaintiffs  a  decree. 

It  is  now  contended  by  the  applicant  that 
the  Subordinate  Judge  had  no  jurisdiction  to 
try  the  case,  and  that,  therefore,  his  proceed- 
ings being  without  jurisdiction  must  be 
quashed.  The  ground  taken  is  that  when  the 
suit  was  brought  in  the  Moonsiff 's  Court, 
Act  XXVI.  of  1867  was  in  operation,  and 
that,  under  that  Act,  20  times  the  net  profits 
of  the  subject-matter  of  the  suit  would  be 
the  proper  valuation,  or  rather  that  that 
would  be  presumed  to  be  the  market  value 
unless  the  contrary  was  shown,  but  that 
when  the  plaint  was  presented  in  the  Subor- 
dinate Judge's  Court,  Act  XXVI.  of  1867  was 
no  longer  in  operation,  and  that  the  Act  then 
governing  the  valuation  was  the  new  Court 
Fees  Act,  Act  VII.  of  1870,  and  that  under 
Section  6,  Clause  5  of  that  Act  the  valuation 
should  be  15  times  such  net  profits  ;  that 
valuirfg  the  suit  according  to  that  standard 
the  valuation  would  be  under  Rupees  1,000, 
and,  therefore,  under  Section  ft,  Act  VIII.  of 
185%  the  suit  ought  to  have  been  instituted 


in  the  Court  of  the  lowest  grade  comp< 
to  try  it,  namely,  the  MoonsifTs  Court, 
that    for    these    reasons     the      Subordii 
Judge's    decision  must  be  held  to  be  a  d< 
sion  passed  without  jurisdiction. 

On  the  other  side,  it  is  contended  by 
pleader  for  the  opposite  party,  who  has 
called  upon  to  show  cause,  that  although 
are  no  decisions  cf  this  Court  precisely | 
point,  there  are  many  decisions,  which 
pleader  called  our  attention  to,  which  are  to| 
found  in  volumes  III.,  V.,  VI.,  and  VII.  of 
Weekly  Reporter,  pages  207,  39,  157, 
20,  which  have  held  «that  the  date  of  a 
must  be  taken  to  be  that  of  the  filing  \A 
plaint     originally,   and   that    in   calculi 
whether  a  suit  is  barred  or  not,  the  Cc 
must  look  to  the  date  when  the  plaint 
originally    filed,  and  not  to  the  date  when 
was   filed   in   another   Court,    either  as 
amended  plaint  or  as  a  plaint  returned  to 
filed    in  that  Court.     The  pleader  also, 
we   think  with  some   force,    argued  that 
under  the   statute  of  limitation    which  is\ 
very   stringent  law,  the  Court  has  ruled  < 
several  occasions  that  the  date  of  the  ft!' 
of  the  original  plaint  is  to  be  considered 
the  starting   point,   therefore,    reasoning 
analogy,  the  Court  ought  in  this  case  to 
that  the  Subordinate  Judge  had  jurisdictic 
inasmuch  as  at  the  time  the  original  pi 
was  filed  under  the  stamp  law  then  in  oj 
tion  this  suit  was  one  which  was  not  cof 
zable  in  the  Court  of  the  Moonsiff  bnt 
cognizable  by  the  Subordinate  Judge,    m 
also  brought  to  our  notice  that,  if  the  Cc 
were  to  hold  on  a  purely  technical  point 
this  description  that  the  Subordinate  Jod| 
had  no  jurisdiction,  the  plaintiffs,  the  opp< 
site    party,  would    have  no   remedy  und< 
Section  15,   Act   XIV.  of    1859,    inasmw" 
as  any  suit  now  brought  under  that  SecUC 
would  be  barred. 

We  think,  on  a  careful  consideration  of  the 
whole  case,  that  we  ought  to  apply  the  de- 
cisions quoted  by  the  pleader  for  the  oppo^ 
party,  and  rule  by  analogy  that  in  tto* 
case  the  date  upon  which  the  suit  most  be 
assumed  to  have  been  filed  was  the  date 
upon  which  it  was  put  in  originally  1°  "* 
Moonsiff's  Court ;  and  at  that  time  lb«* 
can  be  no  doubt  that  the  Subordinate  Judge 
on  the  valuation  under  Act  XX VL  of ' W 
had  jurisdiction  and  the  Moonsiff  had  n? 
jurisdiction.  We,  therefore,  think  that  it 
would  not  be  right  to  set  aside  the  decision 
of  the  Subordinate  Judge,  and  we  disciiafg* 
(this  rule  with  costs*.  * 
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%Thc  13th  June  1871. 

Present  ; 

5  Hon'ble  G.  Loch  and  Dwarkanath  Mitter, 

Judges. 

ftrfgmeat-debtors — Joint  and  several  liability 
— Release— Contribution. 

Case  No.  no  of  1871. 

Villaneous  Appeal  from  an  order  passed 
h  tkfi  Judge  of  ShflAabad,.  dated  the  4th 
\April  t87i. 


keo  Churn  Lali  and  another   (two  of 
Judgment-debtors).  Appellants, 


the 


k 


versus 

Ram  Surun  Sahoo  (Decree-holder), 

Respondent.  ' 

'.  Mun  Mohun  Ghose  and  Baboo  Romesh  I 
Chunder  Mitter  for  Appellants. 

Mr,  R.  E.  Twiddle  and  Baboo  Chunder 
Maihub  Ghose  for  Respondents. 

The  fact  of  a  decree-holder  giving  a  release  to  one  or  - 
■we  o!  the  judgment-debtors  who  were  jointly  and  1 

reraDy  liable,  cannot  prevent  his  proceeding  against  ! 
others  for  the  balance  due. 

*»JT  debtor  paying  more  than  his  share  is  entitled  to  | 
J*  his  co-debtors  for  contribution  whether  a  release 
"•been  granted  or  not. 

Lwh*  .7- — The  objection  taken  in  special  ; 
typeal  before  us  is  that  the  decree-holders  i 
wthiscase,  who  had  obtained  a  decree  jointly 
«  severally  against  certain  debtors,  have 
■we  an  arrangement  with  two  of  the  debt- ; 
jw  and  have  given  them  a  release  under 
™*t  arrangement ;    that    consequently    the 
«crce-hoIders  cannot  proceed  to  realize  the 
wtnamder  from  other  debtors.  i 

We  see  no  sufficient  ground  for  this  objec- 
r.10  lh*  execution.  The  mere  fact  that 
•J*  decree-holders  have  realized  a  portion  of 
^decree  from  one  or  two  of  the  debtors, 
**  *re  jointly  and  severally  liable,  could 
**  Prevent  their  going  against  any  of  the 

If  A    u  •**  baIance  due  l0  lnem  '>  an<*  even 
wcy  had,  as  stated  in  this  case,  given  one 

mSS*  0f  lhc  deblors  a  release,  yet  that 
JjTa  not,  we  think,  be  sufficient  to  prevent 

tnL?0?e*lW  against  the  others  to  re- 
WtT  *•  balance  due  to  *em. 

Vol.  XVI. 


It  has  been  urged  that,  if  the  decree- 
holders  be  allowed,  after  having  given  a  re- 
lease to  some  of  the  debtors,  to  proceed 
against  the  others,  there  would  be  a  difficulty, 
if  a  case  for  contribution  were  brought,  in 
realizing  any  sum  from  the  other  debtors 
who  have  been  released. 

We  do  not  see  how  the  action  of  the 
decree- holders  can  in  any  way  affect  the 
rights  of  the  debtors  as  among  themselves. 
If  any  debtor  pays  more  than  his  share, 
he  will,  whether  the  decree-holders  have 
or  have  not  given  a  release  to  any  of  the 
other  debtors,  be  entitled  to  go  against  his 
co-debtors  for  contribution. 

We  think,  therefore,  there  is  no  ground 
for  this  special  appeal,  and  accordingly  re- 
ject it  with  costs. 

Mitter,  J. — I  am  of  the  same  opinion.  I 
do  not  see  how  the  appellants  in  this  case 
have  been  prejudiced  by  the  arrangement 
they  complain  of.  Of  course,  they  are  en- 
titled to  claim  the  full  benefit  of  the  payments 
made  under  that  arrangement,  as  payments 
made  in  part  satisfaction  of  the  joint  decree. 
But  beyond  this,  I  do  not  see  any  reason  why 
they  should  be  permitted  to  avoid  their  lia- 
bility for  the  balance,  when  the  decree-holder 
could  have  executed  the  whole  decree  against 
them  if  he  had  thought  fit  to  do  so. 


The  14th  June  1871 


Present  : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 


—Cause  of  action— Legal 
necessity. 


I 


j  Case  No.  48  of  1871. 

Special  Appeal  from  a  decision  passed   by 

the  Judge  of  Patna,  dated  the  2nd  Nov* 

ember    18 jo,   reversing    a  decision  of  the 

Subordinate  Judge  of  that  District,  dated 

\      the  26th  July  i8jo. 

Bisto  Beharee  Sahoy  (Plaintiff),  Appellant, 

versus  * 

Lalla  Byjnath  l'ershad  and  others  (Defend- 
•  ants),  Respondents.  ^    • 
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Baboos  Mohesh  Chunder  Chowdhry  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Debendro  Narain  Bose  and  Moonshee 
Mahomed  Vusu/iox  Respondents. 

In  a  suit  by  a  reversioner  to  set  aside  a  sale  in 
execution  of  a  decree  against  a  Hindoo  widow,  plaint- 
iff's cause  of  action  depends  on  whether  there  was  le^al 
necessity  for  the  widow's  incurring  the  debt  which 
burdened  her  husband's  estate ;  if  there  was,  the  entire 
estate  would  pass;  if  not,  her  life-interest  only. 

Glover,  J. — The  plaintiff  in  this  case  sues 
for  a  declaration  of  his  right  to  certain  an- 
cestral property  as  next  reversionary  heir, 
and  also  to  have  it  declared  that  a  sale  of 
that  property  made  in  execution  of  a  decree, 
in  which  the  defendant  became  the  pur- 
chaser, was  invalid  as  against  him,  the 
reversioner. 

The  property  in  suit  originally  belonged 
to  one  Puriag  Narain.  Puriag  died  leaving 
a  widow,  Bhugwanee,  and  two  daughters, 
Kishen  Pearee  and  Luchmee  Pearee.  The 
plaintiff  in  this  case  is  the  son  of  the  eldest 
daughter  of  Puriag  Narain,  Kishen  Pearee, 
and  consequently  the  grandson  of  Puriag 
Narain. 

It  appears  that  the  widow .  Bhugwanee, 
on  the  15th  of  March  1858,  took  a  loan  of 
Rupees  15,000  from  the  persons,  Ram 
Nath,  Bheekoo  and  Bulatun,  on  a  zur-i- 
peshgee  of  the  property  now  in  dispute. 
Ram  Naih  assigned  his  interest  in  the  zur- 
i-peshgee  to  one  Munnoo  Lall  who,  not 
being  able  to  get  possession  of  his  share, 
brought  a  suit  against  the  widow  to  recover 
the  money  advanced  by  him.  He  got  a 
decree,  and  in  execution  of  it  the  sale, 
which  is  now  the  subject  of  dispute,  took 
place  on  the  3rd  of  August  1869. 

The  plaintiff's  object  is  to  have  it  declar- 
ed that  that  sale  is,  as  against  him,  the 
reversioner,  an  illegal  sale,  not  having  been 
made  for  any  of  those  necessities  which  the 
Hindoo  Law  allows. 

The  substantial  defence  was  that  there 
were  such  necessities,  and  that  the  sale  was, 
therefore,  a  good  sale. 

The  Court  of  first  instance  decreed  for 
the  plaintiff.  The  Subordinate  Judge  con- 
sidered  that  no  necessity  had  been  proved, 
and  Jhat  the  sale  was  not  binding  on  the 
reversionary  heir.  He  made  an  order, 
therefore,  to  the  effect  that  possession  under 
the  sale  should  last  onlv  during  the  widow's 
lifeflrm^.  t  «. 


The  Judge,  on  appeal,  without  eoing  b 
the    merits  of  the  case,  decided  thai 
plaintiff  had  no  cause  of  action,  and  that 
suit  ought  never  to   have   been   regis! 
He  held  that,  as  only  the  right,  title,  and) 
terest  of  the  widow,   Bhugwanee,  passed  4J 
the  auction-sale,  and  that  such  right,' 
the  right  of  a  Hindoo  widow,  was  only  a 
interest,   the  plaintiff  was  not   in  any 
endamaged  and  had  no  right  to  bring 
suit.     This  decision  appears  to  us  wrongl 
the   very  simple  reason  that,   whether  t 
plaintiff  had  or  had  not  a  cause  of  ac 
on   account    of    the#  execution-sale,  w< 
depend  entirely  upon   whether  the 
had  at  the  time  she  incurred  the  debt, 
burdened  her  husband's  estate,  such  n< 
ty  for  incurring  that  debt   as  the  Hit 
Law  contemplates.     If  she  had,  and  if  a 
necessity   had   been  established,   her 
and  interest  would  have  included  the 
estate  which  would  have  passed  under 
decree  to  the  purchaser  in  execution; 
if  she  had  sold  without  such  necessity, 
all  that  would  have  passed  under  the 
would  have  been  her  life-interest ;  and  be 
it  could  have  been  decided  whether  or 
the  plaintiff  had  a  cause  of  action,  it 
first  have  been  decided  whether  or  not 
was  any  legal   necessity   for  the  widow 
incur  the  debt.  j 

The  case,  therefore,  must  be  remanded  % 
the  Lower  Appellate  Court  for  a  decision  <*j 
this  question.     Costs  to  follow  the  result'  j 


The  14th  June  1871. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

Section  10,  Act  VI.  (B.C.),  1862-Juris- 
diction— Collector— Civil  Court 

Case  No.  1975  of  1870. 

Special  Appeal  from  a  decision  passed  J} 
the  Judge  of  Dacca,  dated  the  31st  Sty 
1870,  reversing  a  decision  of  the  owj" 
dinate  Judge  of  that  District,  dated  W 
jyth  July  1869. 

J.  P.  Wise  (Plaintiff),  Appellant, 
versus 

Lakhoo  Khan  and  others  (DefendaiM 

Respondents. 
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Baboo  Ram  Churn  Miller  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

On  an  application  to  measure  the  lands  of  a  parti- 
liar  estate,  the  Collector  is  not  empowered  by  Act  VI. 
%.  C.)  of  1862  to  determine  summarily  the  character  of 
ttry  holding  upon  that  estate,  but  only  to  inquire  how 
id  by  whom  every  portion  of  land  therein  is  held, 
od  what  rent  is  payable  in  respect  of  such  land, 
lathe  event  of  a  Collector's  recording:  that  particular 
aunts  claimed  to  hold  as  mokurrureedars,  a  Civil  Court 
mid  have  jurisdiction  to  determine  a  title  on  which 
cloud  had  been  case  by  his  proceedings. 

Jackson,  y. — It  appears  to  me  that  the 
ttdge  has  improperly  decided  in  this  case 
t*t  the  Civil  Court*  had  no  jurisdiction 
writ. 

The  provision  of  law  on  which  he  bases 
hat  decision  is  that  part  of  Section  10  of 
be  Bengal  Act  VI.  of  1862,  which  after 
leclaring  that  in  certain  circumstances  the 
pollector  "shall  proceed  to  ascertain,  deter- 
"mine,  and  record  the  tenures  and  under- 
t  tenures,  the  rates  of  rent  payable  in  respect 
[of  such  lands,  and  the  persons  by  whom 
^respectively  the  rents  are  payable,"  towards 
pie  close  of  the  Section  states  that  "  the 
f  decision  of  the  Collector  on  all  matters 
41  inquired  into  and  determined  by  him 
"under  this  Section,  shall  be  final,  unless 
11  the  same  shall  be  reversed  on  appeal 
"therefrom  to  the  Civil  Court." 

U  is  supposed  that,  in  that  sort  of  inciden- 
tal way,  the  Collector  was  empowered  to 
determine  finally,  unless  an  appeal  took 
place  against  his  order  to  the  Civil  Court, 
fa  rights  of  all  parties  holding  land  in  the 
estate  which  was  to  be  measured,  as  between 
fam  and  the  zemindar;  that  is  to  say, 
&*t  as  the  result  of  an  application  to  mea- 
sure the  lands  of  a  particular  estate,  the 
Collector  should  be  empowered  and  required 
to  determine  summarily  the  character  of 
wwy  holding  upon  that  estate. 

It  appears  to    me    that    the  Legislature 

meant  nothing  of  the  kind,  but  only  meant 

to  empower  the  Collector  to    inquire   into 

toe  state  of  the  facts,   that  is  to  say,  how 

*?wy  portion  of  land  in  the  estate  was  held, 

ty  whom  held,   and   what   rent    was   then 

Wablein  respect  of  such  land.     It  might 

**  proper  for  the  Collector  to  record  that 

Particular  tenants  have  claimed  to  hold  as 

^korrureedars,  hut  I  do  not  think  he  would 

•*  competent  to  determine  whether  they  were 

£%mireedarsf  or  no.    I  think  the  Civil 

^n  would  have   jurisdiction   in    such   a 


case  as  this  to  determine  a  title  on  wjiich 
a  cloud  had  been  raised  by  the  proceedings 
of  the  Collector,  and  to  try  whether  the 
defendant  had  a  valid  mokurruiee  or  not. 

I  think,  therefore,  that  the  case  must  go 
back  to  the  Zillah  Judge  in  order  that  he 
may  assume  jurisdiction  and  try  the  case  de 
novo. 

Macpherson,  J. — I  concur. 


The  14th  June  187 1. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Measurement— Procedure— Section  10,  Act  VI. 
(B.  C.)>  1862— Section  77,  Act  X.  of  1850. 

Case  No.  2353  of  1870  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  21st  June 
rS?ot  reversing  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  29th 
March  18J0. 

J.  P.  Wise  (Plaintiff),  Appellant, 

versus 

Bansee  Shaha  and  another  (Defendants), 

Respondents. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboos  Sreenalh  Doss,  Chunder  Madhub 
Ghose,  and  Sreenath  Banerjee  for  Respond- 
ents. 

Where  the  progress  of  a  measurement  under  Section 
10,  Act  VI.  (B.  C.)  of  1862,  is  interfered  with  by  a  third 
party  claiming  the  land,  the  proper  course  for  the  Col- 
lector is  to  hold  his  hand  leaving  it  to  the  parties  to  seek 
their  remedy  in  the  Civil  Court. 

The  fact  of  a  party's  land  having  been  measured  under 
the  provisions  of  the  above  Section,  cannot  take  away  his 
right  to  intervene  under  Section  77,  Act  X.  of  1859. 

Loch,  J. — We  see  no  reason  to  interfere 
with  the  order  passed  by  the  Judge  beloV. 
It  has  been  urged  before  us  that  the  order 
of  the  Judge  is  erroneous,  because  the  lands 
for  the  rents  of  which  the  present  suit  has 
been  instituted  were  measured  unfer  the 
provisions  of  Section  10,  Act  VI.  of  186a, 
B.  C,  and  bejng  so  the  assessment  made  by 
order  of  the  Collector  must  be  considered 
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binding  on  the  tenant,  and  consequently  the  ! 
plaintiff  is  entitled  to  recover.      It  is   also  ; 
contended  that  the  lands  having  been  as- ! 
sessed  under  Act  VI.  of  1862,  no  one  could  . 
be  allowed  to  intervene  in  this  case,  and 
therefore  the  Court  should  not  have  heard 
the  claim  of  the  intervenor.     It  is   further 
contended   that  the   intervenor  did  appear 
during  the  time  of  the  measurement ;  and 
though  he  claimed  other  lands  which  were 
given  up  to  him,  yet  he  did  not  lay  any 
claim  to  this  particular  land. 

Now,  whether  the  intervenor  did  or  did 
not  appear  at  the  time  of  the  measurement 
is  a  matter  of  very  little  consequence  as  far 
as  the  present  suit  is  concerned  ;  because 
we  do  not  see  how  the  intervenor  could 
under  Section  10  have  obtained  any  order 
from  the  Collector  with  regard  to  the  land 
claimed  by  him.  There  is  nothing  in  that 
Section  by  which  the  Collector  is  empower- 
ed to  determine  whether  the  land  belongs  to 
any  particular  estate  or  not.  Therefore, 
in  a  case  where  the  Collector  finds  that  the 
progress  of  the  measurement  is  interfered 
with  by  a  third  party  claiming  the  land  as 
belonging  to  his  estate,  the  proper  course 
for  the  Collector  to  take  would  be  to  hold 
his  hand,  leaving  the  parties  tp  seek  their 
remedy  in  the  Civil  Court.  \ja  this  case, 
however,  there  was  no  intervention  with 
regard  to  this  particular  land,  but  we  do  not 
think,  because  this  land  was  measured  under 
the  provisions  of  Section  10,  Act  VI.  of 
1862,  B.  C,  therefore  a  third  party  cannot, 
in  the  present  suit  for  rent,  be  allowed  to 
intervene  under  the  provisions  of  Section  77, 
Act  X.  of  1859.  It  appears  to  us  that  it 
was  never  intended  by  the  provisions  of 
Section  10,  Act  VI.  of  1862,  to  take  away 
the  right  which  the  law  has  given  to  parties 
to  intervene  under  Section  77,  Act  X.  of 
1859,  or  to  take  away  the  protection  which 
it  was  intended  to  give  to  the  tenants  under 
that  Section. 

Under  this  view  of  the  case,  we  think 
that  the  order  of  the  Judge  is  perfectly 
correct.  We  therefore,  dismiss  the  special 
appeal  with  costs. 

Milter,  J. — I  am  of  the  same  opinion. 
There  is  nothing  in  Act  VI.  of  1862  to 
prevent  the  respondent  from  appearing  in 
this  case  as  an  intervenor  under  Section  77, 
Act  X.  of  1859.  There  was  no  adjudication 
in  thl  former  case  between  him  and  the 
special  appellant  with  reference  to  these 
lands,  nor  could  there  be  any  bnder  Act  VI. 
of  I $62. 


'The  14th  June  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp   and  F.  A.  GI01 

Judges. 

Hindoo  Law— Alienations — Ground  of  1 
Case  No.  269 1  of  1 870. 

Special  Appeals  from  a  decision  posset 
the  Subordinate  Judge  of  Gya, 
the  2jrd  August  i8yo,  affirming  a 
sion  of  the  Moo  miff  of  that  Distt 
dated  the  jist  December  i86g. 

Lai  la  Gunput  Lall  and  others  (Plaintiffs) 

Appellants  % 

versus 

Mussamut  Toorun  Koonwar  and  othen| 
(Defendants),  Respondents. 

Baboo  Ram  Chunder  Milter  for  Appell 

Baboo  Nil  Madhub  Sein  for  Respondci 

Case  No,  2694  of  1870. 

Chumun  Lall  (one  of  the  Defendants), 

Appellant, 

versus 

Lalla  Gunput  Lall  and  others  ( Plaintiffs). | 

Respondents. 

Baboo  Ail  Madhub  Sein  for  Appellant 

Baboo  Kalee  Mohun  Doss  for  Respond* 

The  shradh  of  the  widow's  husband,  the  aanafi' 
his  daughter,  the  maintenance  of  his  gratKKOP**|~ 
the  payment  of  the  husband's  debts,  are  admits] 
Hindoo  Law  as   legitimate  grounds  of  necessity 
alienations. 

Kemp,    J.— Is   No.   2691   the  pWft 
and  in  No.  2694  the  defendants,  are  $l 
appellants.     Taking  the  case  of  the  platan 
first,  No.  2691,  the  ground  of  appeal  is  4" 
that    the    Lower    Appellate    Court  havingl 
found  that  the  kobalah  is  invalid  according 
to  Hindoo  Law,  it  should  have  decreed  u*\ 
petitioner's  claim  to  the  extent  of  decUnngj 
the  sale  as  not  sanctioned  bv  law. 

On  turning  to  the  decision  of  the  h>**\ 
Appellate  Court,  we  find  that  tbe  Sab* 
dinate  Judge  has  not  distinctly *decltrt» 
th*t  the  conveyance  executed  by  the^wido* 
was  not  binding  beyond  the  widow's  1»* 
although  he  has  found  that  that  conveying 
was  executed  for  causes  not  allowable  b/t* 
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ndoo  Law  ;  and  if  the  Court  had'  been  dis- 
led  to  cdnfirm  the  judgment  of  the  Lower 
apellate  Court,  no  doubt  we  should  have 
i  to  modify  that  decision  to  this  extent, 
mely,  to  declare  that  the  reversioners 
it?  not  bound  by  the  conveyance  executed 
f  the  widow ;  but,  on  the  appeal  of  the 
iendams,  No.  2694,  we  think  that  the  case 
1st  be  remanded. 

Before  proceeding  to  give  our  decision 
On  that  appeal,  we  may  notice  an  objection 
fcn  by  the  defendants,  namely,  that  the 
I  by  the  plaintiffs  having  been  on  the 
bting  of  asking  for  possession  of  the  pro- 
Jty  conveyed  by  the  widow  and  to  oust 
e  widow  from  possession  on  the  ground 
t  waste,  and  not  containing  any  prayer  for 
declaratory  decree  to  the  effect  that  the 
knation  by  the  widow  was  not  binding 
fefond  her  lifetime,  that,  therefore,  the  suit 
I  the  plaintiff  ought  to  have  been  dis- 
missed under  the  rulings  to  be  found  in  the 
(fecial  Number,  Weekly  Reporter,  page  165, 
pd  Weekly  Reporter,  Volume  VI.,  page 
L    No  doubt  these  rulings  are  to  this  effect 

&  reversioners,  who  come  in  seeking  to 
ostess  a  widow  and  to  obtain  possession, 
hd  who  do  not  place  their  case  also  on  the 
looting  of  obtaining  a  declaratory  decree 
hat  the  conveyance  executed  by  the  widow 
las  not  binding  upon  them  beyond  her  life, 
g  Dot  executed  for  causes  allowed  by  the 
(Ilndoo  Law,  should  have  their  claims  re- 

tied  under  Section  15,  Act  VIII.  of  1859  ; 
l*  on  reading  the  plaint  in  this  case,  we 
fed  thai,  although  the  plaintiffs  did  ask  for 
frore  than  they  were  entitled  to,  namely,  to 
Ifeaove  the  widow  from  possession,  they  did 
£k  for  a  declaration  of  right  substantially, 
<nd  therefore  this  objection  is  of  no  avail. 

We  turn  to  appeal  No.  2694.  The  main 
gWnd  and  the  ground  upon  which  we  think 
wat  we  ought  to  remand  the  case  is  contain- 
ed in  ground  No.  4,  namely,  "  that  the  Lower 

Appellate  Court  seems  to  have  erroneously 
'held  that  there  is  no  evidence  of  legal 
M  necessities,  and  the  reasons  assigned  by  it 

to  invalidating  your  petitioner's  deed  of 

JJ*  are  wrong  in  law.*'  The  first  Court, 
*  Hindoo  officer,  in  a  very  elaborate  deci- 
sion, found  that  the  alienation  by  the  widow 
**s  for  purposes  allowable  by  the  Hindoo 
***•  He  finds  that  the  zur-i-peshgee 
made  by  the  husband  of  the  widow,  the 
eujjmon  ancestor  of  the  parties,  Khoob 
^|»*as  paid  oflf  by  the  widow  ;  that  the 
T**  *f  Khoob    Lall    was  performed  by 

■*;  tfcat^Uie    marriage-expenses    of  Bal 


Koowur,  daughter  of  Khoob  Lall,  were  pro- 
vided by  the  widow ;  that  the  maintenance 
of  the  other  plaintiffs  was  also  provided 
for  by  the  widow  as  well  as  the  marriage 
of  their  children ;  and  that  all  the  dis- 
bursements on  the  above  accounts  had  to  be 
provided  for  by  loans  raised  by  the  widow 
from  the  defendants.  He  also  found  that 
the  plaintiffs  are  living  in  commensality 
with  the  widow  and  are  colluding  with  her 
in  order  to  render  her  acts  not  binding  upon 
them  beyond  her  lifetime.  The  first  Court 
shows  /ery  distinctly  that,  in  the  litigation 
which  took  place  between  the  widow  and 
the  ticcadar,  Rewut  Sahoo,  the  widow  had 
to  institute  proceedings  in  the  Fouzdary 
Court  before  she  could  get  rid  of  the  tic- 
cadar ;  that  these  proceedings  were  appealed 
to  the  Sessions  Judge,  and  that  the  widow 
did  not  get  possession  except  on  the  footing 
that  she  was  first  to  re-pay  the  amount 
of  the  zur-i-peshgee  advanced  by  the  tic- 
cadar ;  then  there  was  a  suit  in  the  Civil 
Court  by  the  ticcadar  against  the  widow, 
although  that  suit  was  dismissed  ;  and  he 
found  also  that  the  widow  had  herself  to 
sue  the  ticcadar  in  the  Civil  Court,  and 
that  there  were  expenses  incurred  by  the 
widow  on  that  account,  and  although  she 
got  her  costs  in  that  suit  still  there  were 
many  expenses  incurred  in  excess  of  the 
costs  which  the  Court  awarded  to  her. 

This  elaborate  and  careful  decision  of 
the  first  Court  is  disposed  of  by  the  Lower 
Appellate  Court,  a  Mahomedan  officer,  in 
as  many  words  as  there  are  pages  in  the  first 
Court's  decision. 

The  Subordinate  Judge  finds  that  be- 
cause the  widow  got  her  costs  in  the  litiga- 
tion with  the  ticcadar  awarded  to  her,  it 
is  absurd  to  say  that  she  incurred  any  costs 
of  her  own  in  those  suits.  He  also  finds 
that  any  other  necessity  has  not  been  proved 
because  the  Moonsiff  had  proceeded  on 
imaginary  grounds.  We  fail  to  see  how 
the  Moons  iff 's  grounds  are  imaginary,  for 
he  proceeds  on  grounds  admitted  by  the 
Hin  loo  Law  to  be  grounds  of  necessity  for 
such  alienations,  namely,  the  shradh  of  trfe 
widow's  husband,  the  marriage  of  his 
daughter,  the  maintenance  of  his  grand- 
sons, ami  the  payments  of  the  husband's 
debts.  All  these  grounds  are  acknowledged 
by  the  Hindoo  Law  as  legitimate  causes 
for  raising  money  by  a  widow,  and  they 
have  been  found  to  be  proved  by  the  first 
Court.  • 
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•The  decision  of  the  Subordinate  Judge 
is  so  unsatisfactory  that  we  take  the  case 
out  of  his  hands  and  remand  it  to  the  Judge 
to  be  tried  as  an  appeal  from  the  Moon  si  ft 's 
decision.     Costs  to  follow  the  result. 


The  15th  June  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge* 

Co-sharers — Pntnee  lease— Lien— Priority. 

Case  No.  103  of  1868. 

Regular  Appeal* from  a  decision  passed  bv 
the  Subordinate  Judge  of  East  Burd- 
wan,  dated  the  igth  February  1868. 

Dhun  Kristo  Sein  and  others  (Defendants), 

Appellants, 

versus 

Messrs.  Erskine  and  Co.  (Plaintiffs), 
Respondents, 

Baboos  Rash  Beharee  Ghost  and  Nil 
Mad  hub  Sein  for  Appellants. 

Mr,  R.  T.  Allan  and  Baboo  Tarucknath 
Sein  for  Respondents. 

R  as  mortgagee  sued  the  D*s  for  possession  after  fore- 
closure. A  razecnamah  and  safeenamah  were  out  in, 
and  a  decree  passed  thereon,  under  which  the  D's  and 
others  as  principals,  and  their  co-sharers  as  sureties, 
bound  themselves  not  to  alienate  any  portion  of  their 
property  in  the  estate  till  the  debt  was  satisfied,  and  that, 
on  failure,  the  decree  should  be  executed,  the  shares 
of  the  principals  being  sold  first.  After  this  the  co- 
sharers  granted  a  putnee  of  a  portion  of  the  estate  to 
the  defendants  in  this  suit.  Subsequently  the  rights  of 
the  D's  were  sold  in  execution  to  B,  who  again  sold  them 
to  plaintiffs,  who  had  previously  acquired  12  annas  of 
the  right  and  interest  of  R  under  the  razeenamah  and 
safeenamah  and  decree,  the  remaining  4  annas  having 
passed  to  G,  now  represented  by  defendant  A". 

The  present  suit  was  brought  to  set  aside  the  putnee 
lease  as  being  in  derogation  of  plaintiffs'  rights. 

Held  that  the  plaintiffs,  to  the  extent  of  their  share, 
had  a  valid  lien  upon  the  estate,  and  were  entitled  to 

Eriority  over  any  right  under  the  putnee  lease,  and  to 
old  possession  until  their  claim  was  satisfied. 

• 

Norman,  C.  J, — Skkkmunto  Roy,  who 
was  the  mortgagee  of  some  shares  in  a  ze- 
mindaree  called  Lot  Bhedia,  brought  a  suit  in 
the  Civil  Court  against  Huree  Narain  Dutt. 
Okh6y  Chunder  Dutt,  an  1  others  for  the 
possession  of  a  portion  of  that  zeminvlaree 
after  foreclosure.  Okhoy  *L'hunder  Duu 
and  his  co-sharers  appeared  in  that  suit,  and* 


having  agreed  to  pay  the  amount  of 
mottgage,  executed  a  kistbunde€  in 
of  their  7^-annas  shaft  of  Lot  Bhedia, 
ing  of  8  mouzahs.  On  the  9th  Magh  1; 
or  the  2 1  st  January  1854,  a  raz< 
and  safeenamah  were  put  in,  upon  the 
of  which  a  decree  was  passed  in  a  si 
which  it  was  stipulated  that  Okhoy 
der  Dutt,  Oopendro  Kishen  Dutt,  and 
the  principals,  and  their  co-sharers,  Ufli 
Pershad  Dutt  and  others,  the  sureties, 
themselves  not  to  transfer  any  portw 
Lot  Bhedia  either  by  gift,  sale,  or  other 
ation  till  the  debt  due  to  Sreemunto  Roy; 
others  should  have* been  satisfied :  tJ 
their  failure  to  satisfy  the  debt, 
amounted  to  20,800  rupees,  the  decree 
be  executed  and  the  property  should 
brought  to  sale,  but  that  the  shares  of 
principal  debtors  should  be  put  up  in 
first  instance,  and  the  shares  of  the  soi 
should  not  be  sold  until  after  effort* 
been  made  to  realize  the  amount  of  the 
by  the  sale  of  the  interests  of  the  prii 
debtors. 

After  the  date  of  the  razeenamah 
safeenamah  and  after  the  decree,  on  the 
Pous  1266  the  co-sharers  granted  a  potnee! 
two  mouzahs  in  Lot  Bhedia  to  the  de/ei 
in  this  suit,  Dhun  Kishen  Sein  and  otl 
Subsequently  to  the  date  of  the  putnee, 
the  14th  Assin  1271,  the  mortgaged  pi 
ty  was  brought  to  sale  in  execution  of 
decree.  The  rights  of  the  Dutts  were 
and  were  purchased  by  Kylash  Chrnd 
Bhuttacharjee.  Kylash  Chunder  Bbutta< * 
jee  sold  his  rights  and  interests  in  the 
perty  so  purchased  to  the  plaintiffs  in 
suit,  Messrs.  Erskine  and  Co.,  who 
previously  acquired  by  purchase  12  annas  1 
the  right  and  interest  of  Sreemunto 
under  the  razeenamah  and  safeenamah 
decree  by  which  a  charge  upon  Lot  Bbedi 
had  been  created  in  his  favor,  the  retna*-! 
ing  4  annas  having  passed  to  Gooroo  ft*] 
sunno  Roy,  now  represented  by  Kale*  rw*, 
sun  no  Roy,  a  defendant  in  this  suit. 

The  present  suit  is  brought  by  the  p/a***" 
iffs,  who  allege  that  the  debt  charged  npoo 
Lot  Bhedia  by  the  razeenamah  and  safeenJ* 
man  has  not  been  satisfied.  The  plaintiff* 
therefore,  bring  this  suit  to  set  aside  u* 
putnee  lease,  which,  they  contend, «  in  <fetf*| 
gbtion  of  their  rights. 

It  appears  that  the  now  plaintiffs  brooght 
a  former  suit  against  the  same  defendant! 
based  upon  their  night  under  thejwrcbatf^l 
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[mortgaged  property  by  Kylash  Chunder 

Ktacharjee  in  execution  of  the  decree  of 
ary  1854. 

Fhat  case  came  up  in  appeal  to  this  Court, 
|it  was  then  held  that  the  plaintiffs'  title 
purchasers  under  the  decree  of  1854  was 
id  so  far  as  regards  2  annas  13  gundahs 
jowree  1  krant,  the  share  of  Okhoy  Chun- 
f  andOopendro  Kishen,  the  original  debt- 
It  and  that,  to  that  extent,  as  such  pur- 
ftsers,  they  were  entitled  to  claim  to  set 
tie  the  putnee.  But  as  regards  1 3  annas  7 
pdahs  2  cowries  and  2  krants,  which  was 
I  share  of  Unnoda*  Pershad  Dutt  and 
Iters,  *the  sureties,  it  was  declared  that  the 
m  plaintiff  Erskine  had  not  a  good  title 
! purchaser  under  that  decree,  inasmuch  as 
b  sale  of  the  19th  September  1864  was  a 
k  of  the  entire  16  annas  of  the  property 
pd  by  the  Dutts  in  Lot  Bhedia,  contrary 
J  the  terms  of  the  razeenamah  and  safee- 
pnab,  by  which  it  was  provided  that  the 

Ehts  and  interests  of  the  sureties  should 
t  be  sold  until  after  the  rights  of  the 
cipals  had  been  exhausted  for  the  satis- 
fon  of  the  debt.  The  plaintiffs,  there- 
having  failed  to  establish  a  right  as  pur- 
rs at  the  sale  in  execution  of  the  de- 
fect, bring  this  suit  to  enforce  their  lien 
Bd  right  as  mortgagees  under  the  original 
namah  and  safeenamah  as  against  Dhun 
hen  and  others,  the  puineedars,  who  claim 
er  a  grant  made  by  the  mortgagor  in  de- 
tion  of  their  lien  and  right. 

i  We  think  it  quite  plain  that  the  lien  hav- 
PJ  been  once  created  by  the  razeenamah 
W  safeenamah,  nothing  which  subsequent- 
ff  took  place  has  operated  to  divest  the 
Haintiffs  of  the  right  so  acquired. 

1  We  have,  therefore,  to  declare  that  the 
r*intiffs,  to  the  extent  of  their  share,  namely, 
M  annas,  out  of  13  annas  7  gundahs  2 
G^nes  and  2  krants  treated  as  16  annas, 
«*vca  valid  lien  upon  the  estate  in  respect 
°«  which  they  are  entitled  to  priority  over 
•jjy  right  of  the  defendants  under  the  putnee 
**se  granted  to  them  in  derogation  of  the 
Plaintiffs'  rights. 

The  decree  of  the  Lower  Court  will,  there- 
tu'  *>e  modified  by  declaring  the  rights  of 
jj*  plaintiffs  as  against  the  defendants   to 

e  extent  of  the  share  above-mention? d, 
» .  ^  the  plaintiffs  are  entitled  to  posses- 
son  as  against  the  putneedars,  and  to  hold 
*«f possession  until  the  charge  in  their  fa- 
v*  *m\  tpve  been  satisfied  (that  is  to  say, » 


12  annas  of  the  amount  now  remaining  due 
of  the  original  debt,  together  with  such  in- 
terest as  may,  upon  a  proper  computation,  be 
found  to  be  due)  by  execution  of  the  decree 
of  the  23rd  January  1854,  or  otherwise. 

The  plaintiffs  and  defendants  will  respec- 
tively be  allowed  costs  both  in  this  Court 
and  in  the  Lower  Court  in  proportion  to  the 
amount  adjudged  to  the  plaintiffs  and  the 
amount  of  claim  disallowed. 


The  15th  June  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Rule  nisi— Ex-parte  application— -Purchaser  of 
a  decree — Execution. 

In  the  Matter  of 
Brojo  Coomar  Mullick,  Petitioner, 

versus  • 

Mon  Mohinee  Debea,  Opposite  Party. 

Baboo  Ashootosh  Dhur  for  Petitioner. 

Baboo  Doorga  Dass  Dutt  for  Opposite 

Party. 

Parties  applying-,  in  the  absence  of  the  other  side, 
for  the  issue  of  rules  nisi  interfering1  with  the  rights  of 
persons  executing  decrees,  are  bound  fully  and  fairly 
to  state  all  circumstances  within  their  knowledge 
which  it  is  necessary  for  the  Court  to  consider  tn 
granting  the  rule. 

The  purchaser  of  a  decree  under  Act  X.  of  1859  is 
entitled  to  ask  the  holder  for  a  power-of-attorney  to 
proceed  with  the  execution. 

Norman,  C.  J. — This  was  a  rule  ob- 
tained by  Baboo  Ashootosh  Dhur  on  the 
24th  of  March  1871,  on  behalf  of  the  judg- 
ment-debtor in  a  suit  under  Act  X.  of  1859, 
calling  upon  Mon  Mohinee  Debea  who  ap- 
pears to  have  taken  an  assignment  of  the 
judgment-creditor  Unnopooma  Dassee's  in- 
terests in  that  suit,  to  show  cause  within 
10  days  after  service  of  the  rule  why  an 
order  of  the  Assistant  Collector  for  enforc- 
ing the  decree  obtained  by  Unnopooma 
should  not  be  set  aside  on  the  ground  that 
that  order  was  illegal. 

The  point  which  the  petitioner  desires  to 
raise  is  that  a  decree  under  Act  X.  of  1859 
cannot  be  transferred  by  sale.  On  the  ap- 
plication for  that  rule,  the  applicant  wholly 
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omitted  to  state  that  a  previous  application 
had  been  made  to  this  Court,  which  was 
dismissed  on  the  24th  February  of  the 
present  year. 

We  think  that  this  alone  would  be  a  suffi- 
cient cause  for  discharging  the  present 
rule.  Parties  who  come  to  this  Court  on 
statements  of  facts,  in  the  absence  of  the 
other  side,  praying  for  the  issue  of  rules 
which  interfere  with  the  rights  of  persons 
executing  decrees  are  bound  fully  and  fairly 
to  state  all  the  circumstances  within  their 
knowledge  which  it  is  necessary  for  the 
Court  to  consider  in  granting  the  rule. 
This  is  the  principle  which  governs  all 
applications  for  injunctions  in  English 
Courts. 

In  this  case,  there  is  not  the  smallest 
doubt  that  Mon  Mohinee  by  her  purchase 
of  a  decree  under  Act  X.  of  1859  by  private 
sale  would  be  entitled  to  ask  Unnopoorna, 
the  holder  of  that  decree,  for  a  power-of- 
attorney  either  in  favor  of  herself  or  of 
some  body  else  on  her  behalf,  authorizing 
•such  person  to  proceed  with  the  execution 
of  that  decree  for  her  benefit.  In  the  ex- 
ecution of  the  decree  it  would  be  a  matter 
of  the  smallest  importance  whether  the  decree 
should  be  executed  by  Mon  Mojhinee  herself 
or  by  her  Mooktear,  or  by  Unnopoorna 
under  her  direction  and  on  her  behalf. 

The  present  petition  alludes  to  a  right 
of  set-off  by  Brojo  Coomar  Mullick,  the 
petitioner,  as  against  Unnopoorna  .Dassee. 
Without  distinctly  slating  that  the  petitioner 
has  a  counter-claim  which  he  is  entitled 
to  set  off  as  against  Unnopoorna  and  the 
amount  of  that  claim,  the  petitioner  states 
that "  there  are  claims  as  against  Unnopoorna 
Dassee,  and  the  object  of  the  fraudulent  sale 
is  to  recover  the  money  decreed  by  the 
execution  of  the  said  decree  in  the  name 
of  Mon  Mohinee  Debea." 

The  petitioner  does  not  state  that  the 
object  of  Mon  Mohinee  or  Unnopoorna  is 
to  execute  the  decree  in  order  to  defeat 
his  right  of  set- off.  He  does  not  state 
what  that  set-off  is,  or  put  his  case  in  such 
a  definite  form  as  to  give  Unnopoorna  any 
opportunity  of  contradicting  him  or  proceed- 
ing against  him  criminally  for  making  a 
false  statement. 

Tbi  only  conclusion  we  can  arrive  at  is 
that  this  rule  is  an  attempt  to  give  effect 
to  a  mere  technical  objection  for  the  purpose 
of  preventing  the  execution  from  proceed- 
ing.    * 


The  151st  Section  of  Ad  X.  of 
provides  that  all  orders  passed  By  the 
lector  under  this  Ad,  not  being  jud{ 
in  suits  or  orders  passed  in  the  course} 
suits,  and  relating  to  the  trial  thereof] 
orders  passed  after  decree  and  relating 
the  execution  thereof,  shall  be  appealabkj 
the  Commissioner ;  and  all  such 
passed  by  a  Deputy  Collector  shall  be 
pealable  to  the  Collector ;  but  no  jadj 
of  a  Collector  or  Deputy  Collector  hi 
suit,  and  no  order  of  a  Collector  or  Dc 
Collector  passed  in  any  suit  and  refelii 
the  trial  thereof,  or  after  decree,  and 
to  the  execution  theVeof,  shall  be  ppea, 
revision  or  appeal  otherwise  than  as 
pressly  provided  in  this  Act. 

Reading  this  provision,  it   seems 

whether  we  have  the  power  to  make  the . 
prayed.     However  that  may  be,  we  are, 
that,  if  we  have  the  power  to  interfere, 
ought  not  to  do  so. 

The    application    having    been    rej< 
the  applicant  must  be  visited  with  costs; 
considering  that  this  is  a  second  appli( 
we  think  he  must  pay  3  gold  mohurs  to 
opposite  party. 


CUa* 


The  15th  June  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Pi4 

Judges. 

Deed  of  surrender  (istifan&mah)— Re; 
—Clauses  2  and  3,  Section  17,  and 
Section  18,  Act  XX.  of  1866. 

Case  No.  166  of  1870. 

Regular  Appeal  from  a  decision  pdsud  v] 
the  Subordinate  Judge  of  Pubna,  dw\ 
the  1 2th  July  18J0. 

Bhyrub  Chunder  Dass  and  another  (Pta*" 

iffs),  Appellants, 

versus 

Kalee  Chunder  Chuckerbutty  and  another 
(Defendants),  Respondents. 

Mr.  J.    W.  B.  Money  and  Baboo!>Srt*tf 
"'Doss  and   Greeja  Sunker  Mojoomdar  »r 
Appellants. 

Baboos  Kalee  Mohun  Doss  and  JMi' 
Mohun  Dofs  for  Respondents. 

h 
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a  istifanamah  or  deed  of  surrender,  surrendering  The    Lower    Court   further  holds  that  the 

Sferrn5 'r^v^wVthe^ounfoTat^  defendant  has  proved  that  the  plaintiff  nad 
tcomes  under  Clauses  2  and  3,  Section  1 7  of  Act  XX.  ;  restored  him  to  possession.  That  Court 
1366,  and  must  be  registered,  to »be  admissible in    observes  that   the  istifanamah   did   not   re- 

tesce.     "  Acknowledgments  "  in  Clause  7  of  Section  ;  _„;__  *_-iwl,  ~~  „,n„nAj   ^,^-  ~~A  *u«*   ««: 
reier  to  transactions  of  quite  a  different  descrip-  '  V*m  }°  be  on  Stamped  paper  and  that  nei- 

r«  j  ther  that  document  nor  the  receipt  required 

o    r        **      wr     .l-  i    .l     -j      "     t     «    registration.     On  the  whole,  the  Lower  Court 
BavleVy    Y. — We  think  the  judgment  of    •  °  f  ^ir%t„n  furtf    nA,»!ii,.»*«/i!n/»  ii,A  «..; 
»  "£.       ^    •     .i  •  J       A  i  is  or  opinion  that,  notwithstanding  the  evi- 

i  Lower  Court   in  this  case  must  be  re-  A„n^  Z^a„~~a  k..  #u^  ,.i„;«*:ffo   S  „,„o  ;™ 
: j       ,  ...               ,   ,          j     .  .         4  dence  produced  by  the  plaintiffs,  it  was  im- 
ped and  this  appeal  decreed  with  costs.  ^^oo;kiI  t~  *v^r~  \~  „***„*-  *uL  :  I,™..  ~m 
r                         *^r  possible  tor  them  to  get  over  the  ikrar  pro- 

The  plaintiffs    sued  for  joint  possession  |  duced  by  the  defendant,  and  make  the  Court 
fh  mesne-proflts   of  certain  lands  on  de-  «  believe  that  they  were  dispossessed  by  the 
iration  of  their  miras  pottah  right,  alleging  ,  defendant. 
It,  on  the  toth  Magh  r*26S,  they  acquired  J 

4-annas  share    of  the  disputed  property       The  Lower  Court,  accordingly,  dismissed 
Im  the  defendant  Katee  Chundcr  under  two    the  plaintiffs'  suit. 

has  pottahs,  and  that  they  held  possession  s      Probabi>%  it  would  have  been  necessary 

the  same  until  the  end  of  the  year  1275,    t0        full    int0  lhe  evidence  and  int0   the 

ben  they  were  dispossessed  by  the  defend-    question  of  the  admissibility  and  tie  vali- 

dity  of  the  ikrar  had  not  the  case  turned 
The  defendant  Kalee  Chunder  denied  '  here  entirely  upon  another  point,  viz.,  the 
ich  dispossession,  and  averred  that,  on  one  '  admitted  non-registration  of  the  istifanamah. 
Dcasion.  he  borrowed  from  the  plaintiffs  j  It  is  at  the  same  time  admitted  by  both 
N*«*  350  on  a  bond  and  received  as  selamee  \  parties  that  the  Registration  Aft,  So.  XX, 
jtopees  400,  altogether  Rupees  750 ;  that  he  ,  of  1866,  must  govern  the  question  as  to 
jttt  the  plaintiffs  a  mowrussee  pottah  as  whether  the  deed  requires  registration  or 
purity,  and  that -the  plaintiffs  executed  to  not.  Now,  in  Part  III.  of  the  Aft— the 
fen  an  ikrar  stipulating  that  if  he  (defend-  Chapter  on  registrable  documents — Clause 
M) re-paid  the  whole  amount  principal  and  2  of  Section  17  is  to  the  following  effect: 
Dterest  by  the  30th  Pous  1270,  they  (plaint-  "Instruments  (other  than  an  instrument 
fc)  would  surrender  him  the  aforesaid  4  "of  gift)  which  purport  or  operate  to  create, 
anas ;  that,  accordingly,  the  defendant  did  «  "declare,  assign,  limit,  or  extinguish,  whe- 
«-pay  the  whole  amount  to  the  plaintiffs,  "ther  in  present  or  in  future,  any  right, 
■to  gave  him  a  receipt  and  executed  an  "  title,  or  interest,  whether  vested  or  contin- 
taifanamah  surrendering  the  property  to  '"  gent,  of  the  value  of  100  rupees  or  up- 
n*m,  and  that  he  is  accordingly  in  posses-  "  wards  to  or  in  immoveable  property  shall 
•«♦    The  words  actually  used  in  the  deed    "  be  registered/' 

jKrdinquishment  are-"  41H  ^W  firjw  ftU  CIause  of  the  said  Section  is  ag  foUow8 . 
*m  1«nrf  *rtfc*  *tf?*1  C?«m  *rtft  Ufsvs  1  «  Instruments  which  acknowledge  the 
**•"  deed  of  surrender  having  written  and  1 "  receipt  or  payment  of  any  consideration 
given  my  property  to  me,  having  surren-  i "  on  account  of  the  creation,  declaration, 
&**&>  I  duly,  &c.  It  is  necessary  to  give  "  assignment,  limitation,  or  extinction  of  any 
we  actual  words  of  the  deed  as  it  will  be  "  such  right,  title,  or  interest,  shall  be  regis- 
nereafter  shown   that    the  decision  of  the  ,  "  tered." 

«*et  Court  proceeds,  in  a  great  measure,  1      Tnen  we  come  l0  Section  49  of  the  Act. 
I™ mose  words.  !  That   Section   says:    "No    instrument    re- 

in this  case,  the  original  ikrar  was  not  "quired  by  Section  17  to  be  registered 
P^ed.  It  was  said  to  be  deposited  with  "  »W}  be  received  in  evidence  in  any 
»ceruin  mookhtear  who  said  he  had  lost  it,  :  "  c'vl1  proceeding  in  any  Court,  or  shall 
b«*hobas  not  been  examined.  A  dupli-  "  be  acted  on  by  any  public  servant  is 
«?  of  the  deed  was  filed  in  the  Registry    "  dLefi,net  ,n    lhe    Ind,an    PenaI.  C?de'   or 


•**■  th«  deeds,  viz.,   the  pottah   and   the  !  "  AcL 
^  were  presented  for  registration  on  the  I      Now,  the  words  used  by  the  parties  thern- 
^fcfay.  #  J  selves    in  their  own  pleadings  have^been 
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quoted  above,  and  it  is  clear  from  them  that 
by  the  terms  ^ifen  tff«?1 1  surrendering,  and 
^¥ftl*fl  deed  of  surrender  of  lands  of 
which  the  other  party  was  in  possession,  it 
was  meant  to  extinguish  the  interest  of  that 
party  in  that  immoveable  property,  and 
acknowledge  the  extinction  of  his  right  to 
that  property.  Under  such  circumstances, 
there  can  be  no  doubt  that  the  deed  comes 
under  the  provision  of  Clause  2,  and  as  such 
must  be  registered. 

It  is  then  contended  that,  if  the  above 
words  in  the  deed  amount  to  ah  acknow- 
ledgment, it  would  contemplate  a  case 
coming  under  Clause  7  of  Section  18,  and 
as  such  the  registration  is  optional.  On 
referring,  however,  to  the  words  of  that 
Clause,  and  comparing  them  with  the  terms 
of  Clauses  2  and  3,  it  appears  to  us  clear  that 
the  "  acknowledgments"  in  Clause  7,  Sec- 
tion 18,  are  in  respect  to  transactions  of  quite 
a  different  description  than  are  contemplated 
by  the  istifanamah  in  this  case ;  and  if  there 
is  any  doubt  on  that  point  we  have  simply 
to  look  to  the  words  of  the  receipt  and 
we  find  that  what  the  parties  contem- 
plated was  that  the  consideration  on  which 
the  lands  were  to  be  surrendered,  that  is, 
the  interests  of  the  party  holding  them,  were 
to  be  extinguished.  This  was  exactly  the 
condition  expressed  by  the  words  in  the 
istifanamah.  Under  such  circumstances,  we 
think  that  the  deed  comes  under  Clauses  2 
and  3  of  Section  17  and  must  be  registered, 
and  without  registration  is  not  admissible 
as  evidence  in  any  Court  under  the  provi- 
sions of  Section  49. 

It  was  at  one  time  pressed  on  us  that  the 
defendant's  case  might  be  held  good  upon 
the  general  evidence  irrespective  of  this 
particular  document ;  but  such  .1  plea  cannot 
be  maintained,  because  it  was  to  meet  the 
plaintiff's  case  that  the  defendant,  admitting 
the  mowrussee  jote  and  the  pottah,  still  set 
up  the  special  plea  that  the  land  was  to  be 
restored  in  consideration  of  the  payment  of 
a  certain  sum,  viz.,  Rupees  400  and  Rupees 
350,  total  Rupees  750,  and  that  the  re-occu- 
pation of  the  land  was  the  condition  of  that 
payment.  The  deed  of  surrender,  therefore, 
was  the  main  proof  of  the  defendant's  special 
plea,  and  until  he  can  prove  that  special  plea 
his  case  must  fail. 

In  this  view,  we  think  that  the  decree  of 
the  Lower  Court  must  be  reversed,  and  this 
appeal  decreed.    The  plaintiffs  will  recover 


possession  of  the  lands  in  suit  with 
lat,  which  is  to  be  ascertained  itf  ex« 
from  the  date  of  dispossession,  as  ail* 
the  plaint,  to  the   date  of  the    recovery 

possession. 

Paul,  J. — I  concur. 


The  i6th  June  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Offuu 
Chief  Justice,  and  the  Hon'ble  W.  A*i 

Mortgage  of  moveable  property — Suit  for 
demption — Jurisdiction. 

Reference  to  the  High  Court  by  ihe  O^ 
ating  Judge  of  the  Small  Cause  Ct 
at  Kishnaghur,  dated  the  2nd  Alar  iSj\ 

Bhubotarinee  Ghosamy,  Plaintiff. 

versus 

Juggernath  Tewary,  Defendant. 

Where  moveable  property  has  been  pledged  in  a 
gage-bond  as  security  for  a  loan,  and  the  amount  daei 
the  mortgage  is  tendered,  but  declined,  the  mortgage 
suit  for  possession  will  lie  in  the  Small  Cause  Cat 
But  if  there  has  been  no  tender,  and  the  suit  is  for  |r 
session  after  ascertainment  of  defendant's  lien  oa 
property,  the  Small  Cause  Court  has  no  juris4'tctk*i 
the  matter. 

Case. — Thk  question  in  this  case  is 
ther  a  suit  for  redemption  of  moveable  pi 
perty  pledged  as  security  for  a  loan  in  a  tnon> 
gage- bond,  will  lie  in  a  Small  Cause  Coon. 

Plaintiff  borrowed  a  sum  of  money  fr( 
defendant  pledging  a  buffalo  calf,  by 
mortgage-bond  in  the  nature  of  a  deed 
conditional  sale,  which  stipulated  thai  if] 
the  money  was  not  re  paid  by  a  certain  datet, 
plaintiff's  title  to  the  buffalo  should  beat 
an  end,  and  the  defendant  to  whom  the 
animal  had  been  made  over  should  be  en- 
tilled  to  retain  it.  Plaintiff  first  brought  a 
suit  to  recover  that  buffalo  on  the  ground 
that  she  had  paid  off  the  debt,  which  was 
dismissed,  because  she  could  not  prove  such 
payment. 

She  now  brings  another  suit  for  posses- 
sion of  the  animal  and  pays  into  Court  the 
amount  of  the  loan  with  what  she  conceives 
to  be  the  proper  amount  of  interest  up  to 

date  of  suit. 

• 

Defendant  replies  by  pleading  thai  the 
suit  will  not  lie  in  this  Court,  and  files  an 
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bunt  of  {he  expenses  of  feeding,  herding, 
£to  whicn  he  sa)*s  he  has  been  put,  and 
jeh  far  exceed  the  sum  paid  in  by  plaint- 
Is  due  under  the  bond. 

l«does  not  seem  to  have  been  as  yet  decid- 
by  ihe  Hi^h  Court  whether  a  suit  for 
iemption  will  lie  in  a  Small  Cause  Court, 
t  the  procedure  prescribed  by  law  for  a 
son  wishing  to  redeem  seems  to  me  to  be 
insistent  with  the  practice  of  Small 
Bse  Courts,  at  least  on  the  supposition  thai 
[.same  procedure  will  apply  when  move- 
t  as  well  as  immoveable  property  is  con- 
ned ;  and  it  would  appear  that  the  same 
Icedirte  applies  to  both,  neither  the  Hin- 
b  nor  the  Mahomedan  law  making  any 
traction  between  mortgage  of  land  and 
Ige  of  other  property — Macpherson  on 
gages,  pp.  1-3,  5th  Edition.  The  course 
■be  pursued  in  the  redemption  of  a  mort- 
kgeby  conditional  sale,  is  laid  down  at  page 
f5  tl  set),  of  the  same  work.  The  mort- 
Igor  must  tender  to  the  mortgagee  or  de- 
JSiiin  Court  the  principal  sum  lent,  with  the 
Ipulated  interest.  The  deposit  must  be 
|*de  in  the  Dnvanny  Adawlut  of  the  city 

tzillah,  /.  e.t  the  Court  of  the  District 
dge,  who  will  serve  a  notice  of  the  deposit 
li,  and  will  pay  the  amount  to,  the  mort- 
(ec,  on  his  surrendering  the  bill  of  sale  or 
wing  sufficient  cause  why  it  cannot  be 
'rendered.  If  the  mortgagee  has  had 
Wsaession,  he  may,  in  certain  cases,  be  called 
tof  to  account  for  the  proceeds  of  the  mort- 
JtyC'l  properly  while  in  his  possession. 

If  this  procedure  is  applicable  when  move- 

fle  property  has  been  mortgaged.  I  think 
clear  that  a  suit  for  redemption  will  not 
w  in  a  Small  Cause  Court.  It  is  evident 
»*t  the  suit  is  not  one  for  personal  property 
wmply,  as  it  will  also  be  necessary  to  investi- 
|Ue  the  amount  due  to  the  mortgagee  on 
Jw  bond,  as  well  as  the  amount  to  which  he 
»  entitled  for  the  keep  of  the  buffalo ;  and 
*  this  respect  the  case  resembles  that  of 
**n>  Oopal  Shah,  9  Weekly  Reporter  136, 
*nich,  it  was  held,  was  not  triable  by  a  Small 
^ase  Court. 

1  have,  therefore,  dismissed  the  case  con- 
cern on  the    High   Court's  opinion,   to 
•bom,  at  the  request  of  the  plaintiff's  p 
0cr- 1  refgr  the  case. 


amount  due  on  the  mortgage  to  the  defendant 
or  alleged  that  she  had  done  so,  we  think 
that  a  suit  for  the  possession  of  the  mort- 
gaged buffalo  would  have  lain  in  the  Small 
Cause  Court.  The  plaintiff's  suit  would 
have  been  for  personal  property  to  which 
she  would  have  alleged  that  she  had  a  right 
of  possession  from  ihe  time  of  the  tender — 
a  period  antecedent  to  the  commencement 
of  the  suit. 

But  there  seems  to  have  been  no  tender  ' 
before  suit  in  the  present  case.  The  plaint- 
iff asks  to  have  the  amount  of  the  defend- 
ant's lien  on  the  buffalo  ascertained,  and 
prays  that,  on  taking  this  amount,  the  de- 
fendant may  be  compelled  to  deliver  to  her 
the  buffalo.  It  is  something  more  than  a 
mere  suit  for  personal  property..-  In  fact, 
at  the  commencement  of  the  suit — at  the  time 
of  the  filing  of  the  plaint — the  plaintiff  had 
no  right  to  the  possession  of  the  personal 
property  which  forms  the  subject  of  her 
claim. 

The  case  referred  to  by  the  Judge  of  the 
Small  Cause  Court  is  closely  analogous  to 
that  now  before  us. 


The  1 6th  June  1871. 


Present : 


The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
J^dge. 


Sections  246  and  247,  Act  VIII.,  1859— 
Fresh  claim. 


Reference  to  the  High  Court  by  ihe  Judge 
of  the  Small  Cause  Court  at  Jcssore, 
dated  the  21st  March  1871. 

1  Mohadeb  Mundul,  Decree-holder , 

1 
1 

!  versus    • 


plea- 


,  Modhoo     Mundul,    Judgment-debtor,    and 
Muddun  Mundul  and  others,  Claimants. 


Tf"  judgment  of  the  High  Court  was  de*-  „     .         ,   „.  .,  J*    J 

*  liver/l  nt  fn!l£n*  Air—  Where  a  claim  under  Section  24G,  Civil  Procedure 

merea  as  follows  oy~  Code^  js  dismissed  or  struck  0ff  without  adjudication, 

Norman  r   v       ir.u        1   •    .-re  u     i   u    c  a  fresh  claim  by  the  same  claimant  within  a  reasonable 

4e  rnm  7-— I*  *ne  plaintiff  had,  before     time  may  be  entertained  subject  to  the  provisions  o! 

^oimnncement  of  tWfe  suit>  tendered  the 4  Section  247.  • 


/ 
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•Case, — In  this  case,  a  claim  under  Sec- 
tion 246  of  Act  VIII.  of  1859  was  preferred 
by  the  claimant  to  the  property  attached, 
and  in  due  course  it  was  set  down  for  hear- 
ing, but  as  claimant  did  not  appear  in  per- 
son or  by  pleader  when  the  claim  was 
called  on  I  rejected  it,  and  the  claimant 
has  again  filed  a  fresh  claim  under  the  Sec- 
tion cited,  and  the  question  arises  whether 
it  ought  to  be  admitted  or  rejected. 

I  am  unable  to  find  any  precedent  in 
point,  but  in  the  matter  of  Khellat  Chun- 
der  Ghose  versus  Bhuggobutty  Churn 
Mookerjee,  Weekly  Reporter,  Civil  Rulings, 
Volume  XIV.,  page  16,  it  was  held  that  a 
Judge  has  no  jurisdiction  to  try  the  same 
objector's  claim  under  Section  246  of  Act 
VIII.  of  1^859  a  second  time  as  against  the 
same  attachment,  'or  to  re-open  a  question 
finally  decided  on  the  former  occasion ;  and 
I  am  inclined  to  think  that,  when  a  claim 
has  been  rejected  for  whatever  cause  under 
the  Section  cited,  the  claimant's  remedy  lies 
in  a  regular  suit,  and  not  in  a  fresh  claim; 
but  as  I  have  doubts  in  the  matter,  I  beg 
to  refer  the  question  for  the  opinion  of 
the  High  Court. 

The  judgment  of  the  High   Court  was  deli- 
vered as  follows  by— 

Norman,  C  J. — section  246  contemplates 
that  a  claim  to  property  which  "has  been 
attached  shall  be  disposed  of  either — 

By  an  order  for  releasing  the  property 
from  attachment,  if  it  appear  to  the  satisfac- 
tion of  the  Court  that  the  property  was  not 
in  the  possession  of  the  party  against  whom 
execution  is  sought,  or  of  some  other  person 
in  trust  for  him,  <&c. 

Or,  by  disallowing  the  claim  if  it  appear 
that  the  properly  was  in  possession  of  the 
party  against  whom  execution  is  sought  as  his 
own  property,  Sec. 

If  a  claim  is  made  and  dismissed  or 
struck  off  without  any  adjudication  in  either 
of  the  modes  provided  for  by  Section  246, 
and  after  such  dismissal  a  fresh  claim  is 
preferred  by  the  same  claimant  within  a 
reasonable  time,  we  see  no  reason  why,  sub- 
ject to  the  provisions  of  Section  247,  the 
Judge^  should  not  entertain  such  claim  as 
a  matter  in  dispute,  which  has  not  been 
heard  or  determined.  Compare  Cochrane 
versus  Heera  Lall  Seal,  7  Weekly  Re- 
porter, oage  79. 


The  1 6th  June  1871.. 

Present  : 

The  Hon'ble  J.  P.  Xorman,  Officii 
Chief  Justice,  and  the  Hon'ble 
Ainslie,  Judge. 

Servants— Dismissal — Wages. 

Reference  to  the  High  Court  by  the  jf\ 
of  the  Small  Cause  Court  at  the  Cam 
ment  of  Barrackpore,  dated  the  2nd 
r8ji. 

Rughoonath  Doss,  Plaintiff, 

versus 

Mr.  T.  Halle,  Defendant. 

A  dismissed  servant  is  entitled  to  .wages  far 
broken   period  during  which  he  may  have  served* 
the  rate  he  was  earning  when  dismissed . 


Case. — The     plaintiff     claimed    Rnj 
1 3-1 5-3  on  account  of  wages,  at  Rupees  9 
mensem  for  one  month  and   18  days,  ai 
Rupees  17-13  for  bazar  expenses.    The 
fendant  stated  that  he  had  given  the  plaintiff  a 
cheque   for   Rupees   17   in  payment  of 
demands  for  the  one  month,  and   plea< 
non-liability   on   account    of  the    18   dajafl 
wages  on  the  ground  that,  as  the  pay 
not  due  till  the  end  of  the  month,  plaintiff] 
could   not  demand   his   pay   but  ought 
have  brought  an  action  for  wrongful   dis- 
missal, and  his  advocate  cited  certain  case* 
decided  in  England  to  this  effect.     Now,  I 
am  of  opinion  that,  as  defendant  was  fully 
warned  of  the  claim,  such  a  mere  technical 
objection  cannot  be  accepted  by  this  Court, 
which  is  one  of  equity  as  well  as  of  lav.  I 
Servants   in   India   never,   I  believe,  claim 
compensation  if  the  usual  warning  is  not 
given,   nor  do   they    ever  bring    suits  for 
wrongful  dismissal.     This  is  the  custom  of 
this  place,  and  this  Court  has  always  deci- 
ded in  similar  cases  that  a  master,  unless 
he  can  prove  that  the  dismissal  was  justifi- 
able, is  liable  for  the  pay  of  the    broken 
period.     I,  therefore,  wish  to  decide  so  in 
this  case,  but  as  I  am  doubtful  whether  the 
English  Law  quoted  by  defendant's  advocate 
is  applicable  to  India  or  not,  I  make  this4 
reference,  and  beg  the  Honourable  judges' 
►ruling  on  the  point.*  * 
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7  he  Judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Norman,  C.  J.— The  plaintiff  is  clearly 
Hilled  10  payment  for  the  time  during  which 
ptias  served,  according  to  the  rate  of  wages 
bich  he  was  earning  when  dismissed. 


The  1 6th  June  1871. 

Present  : 

he    Honble    J.    P.    Norman,    Officiating 
%Chitf  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Nit  for  a  share  of  arrears  of  rent— Jurisdiction 
-Section 20,  Act  VIII.  (B.  C),  1860-Limita- 
non-Deduction. 


Case  No.  11  of  1871. 

Wttfar  Appeal  from  a  decision  passed  by  the 
>  Second  Subordinate  Judge  of  the  2^-Per- 
gunnahsy  dated  the  30th  November  lSyo. 

Rimsh  Chunder  Dutt  and  others  (Defend- 

*  ants),  Appellants, 

versus 

[  Sreetauity  Jugodumba  Dossee  (Plaintiff), 
I  Respondent. 

¥r*  7.  W.  B.  Money  and  Baboos  Kalee 
1  Prosunno  Dutt  and  Khettur  Mo  hurt 
;  Mooxtrjee  for  Appellants. 

P  *l  iTU  AUan    and     Bahoos    Unnoda 
"  y  ™.ad  £a»'rjee +nd  Motee  Lai  I  Mook- 
trJ«  for  Respondent. 

^Sf?Klput°eedars.undcr  Act  x  *f  »*5o  to 

fc^bSV  -""i  mentioned  in  their  kubooleut 
^ tX*™l***  «».*»»;  objection  that  plaintiff's 
J*  i«SWt  l?  ^CCni  JOmcd  Las  C°-Plaintiff,  and  that 
l^^g^ot  hav,ng  been  upheld  in  appeal,  plaintiff 

^»tfcc£n?Cr  Act  \  ."^in/the  co-sWr  a 

*  *  plaintiff's  *h*  "£*  ?«ain #J«t«>  t^t  the  question 
«■**  m  uW*!ii  re  ,bei?*  stlU  °Pcn  lt  coul<*  not  be  de- 
^  Sd^i ? tor>  S°urt/  This  sui*  was  also  dis- 
^^tt^J^P^^jn  appeal.     Plaintiff 

■nt  ncr  suit  in  the  Civd  Court. 

?*pAf%T^>  **  Y!!['  <B-  C)  of  ,869,  was 
^^of  certain  °  h,S  SUl}'  w:hic,h  was  for  a  Pactional 
^^  rai~!i  an*5a?  °{  su,t  after  determination  of  a 
y*^unSr^dcff.ndant?.for  their  own  purposes, 
*  »»59.     "^  "*  ord»nary  Procedure  Code  Act  VI 1 1! 

i.^UtledM1  ?  Waf,*  Under  ^i00  '*  A^  XIV 
?*■  *fe  w"e  J°  ?n  a»o\vance  of  the  period  during 


Norman,  C.  7.— The  plaintiff,  Sreemutty 
Jugodumba  Dossee,  has  brought  this  suit 
against  Hurish  Chunder  Dutt  and  others, 
putneedars,  and  Sreemuty  Puddo  Monee 
Dossee,  her  co-sharer  in  the  zeraindaree 
within  which  the  putnee  of  the  first- mention- 
ed defendants  is  situate. 

The  plaint  alleges  that  the  Dutt  defend- 
ants    hold    15    mouzahs    and    kismuts    in 
Pergunnah  Noomuggur  in  putnee  at  an  an- 
nual rent  of  Rupees  9,066-10-8  according  to 
a  kubooleut  executed  by  them  in  favor  of 
the  plaintiff's  mother,  Rash  Monee  Dossee  ; 
that  as   the   first   half-yearly  rent  for   1271. 
was  not  paid,  the  putnee  was  sold  by  auction 
under  Regulation  VIII.  of  1819;  that,  on  a 
suit   being  brought,  this  sale  was  set  aside 
and  the  Dutt  defendants  recovered  posses- 
sion with  mesne-profits.     The  plaintiff  then 
brought  a  suit  under  Act  X.  of  1859  *o  re- 
cover her  share,  viz.,  one-half  the  rent  men- 
tioned in  the  kubooleut.     The  defendants  ob- 
jected that  Sreemutty  Puddo  Monee  Dossee, 
the  plaintiff's  co-sharer  in  the  zemindareei 
had  not  been  joined  as  a  co-plaintiff;  that 
the  plaintiff  had  come  to  no  settlement  with 
Puddo  Monee  in  respect  of  her  share,  and 
that   the  defendants  were   ignorant  of   the 
extent  of  Puddo  Monee's  share.     The  suit 
was  dismissed  by  the  Collector,  and  the  judg- 
ment of  the   Deputy   Collector   dismissing 
the  suit  on  that  ground  was  ultimately  up- 
held by  the  High  Court  on  the  3rd  of  July 
1868. 

The*  plaintiff  then  brought  a  fresh  suit 
under  Act  X.  of  1859  against  the  defendants 
for  her  moiety  of  the  rent,  making  the  co- 
sharer  Sreemutty  Puddo  Monee  Dossee  a 
co-defendant.  The  co-sharer  Sreemutty  Pud- 
do Monee  Dossee  did  not  appear  or  put  in 
any  answer. 


£J,cn  she  wa,  jL"wr"  ■•«"*-»"«  or  me  period  during 
£?*u«  Court*?.  fdt  Pros<*utinz  her  claim  in  the 
*****  totrjt *       '  f*Ct  °f  iurisdiction»  was 


The  defendants  again  objected  that  the 
question  as  to  the  plaintiff's  share  being  still 
open  it  could  not  be  decided  in  the  Collec- 
tor's Court  by  making  Puddo  Monee  a  co- 
defendant. 

This  suit  was  also  dismissed  by  the  De* 
puty  Collector,  and  the  decree  dismissing 
the  suit  was  affirmed  by  the  High  Court  on 
the  14th  of  April  1870  on  the  ground  that 
the  Collector's  Court  under  Act  X.  h^d  no 
power  to  determine  any  question  of  ri*ht  be- 
tween the  plaintiff  and  her  co-sharer.  ° 

The  present  suit  was  brought  in  the  fiivil 
\;ourt   on   the   31st  of   May    1870    for  the 
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plaintiff's  share,  viz.,  one-half  of  the  rents,  ' 
fiom  1271  to  1276. 

The  Subordinate  Judge  made  a  decree  in 
favor  of  the  plaintiff  for  the  amount  of  the 
plaintiff's  share  of  the  rent;  as  claimed,  Ru- 
pees 27,200,  but  disallowed  the  claim  for 
interest. 

From  that  decision,  the  defendants  have 
appealed  in  No.  11  of  1871. 

Two  points  have  been  pressed  on  our  at- 
tention by  Mr.  Money  for  the  appellants  : — 

First. — That  the  plaintiff  has  not  proved 
that  her  share  of  the  rents  is  a  moiety.  But 
there  is  nothing  in  that  objection.  The 
defendant  Puddo  Monee  Dossee  had  put  in 
an  answer  admitting  the  plaintiff's  claim  to 
a  moiety  of  the  rents  as  co-heir  with  her  on 
the  death  of  Rash  Monee,  and  the  defendant 
Hurish  Chunder  Dutt  who  was  examined  as 
a  witness,  says :  "  On  the  death  of  Rash 
"  Monee  Dossee,  her  two  daughters,  the  two 
"  sisters  Jugodumba  and  Puddo  Monee 
"  brought  against  us  a  suit  for  arrears  of 
"  rent  and  obtained  a  decree  and  they  rea- 
"  lized  the  money  on  one  occasion. "  In 
another  part  of  his  examination  he  says  : 
"  I  knew  at  the  time  the  former  Act  X.  suit 
"  was  going  on  that,  at  the  death  of  Rash 
"  Monee,  her  two  daughters  were  her 
"  heirs." 

It  is  clear  that  the  Subordinate  judge  was 
quite  right  in  saying  that  there  was  no  dispute 
on  this  point. 

The  next  question  is  whether  the  rent 
for  the  years  prior  to  1275  is  barred  by 
limitation. 

The  plaintiff  having  brought  two  suc- 
cessive suits  for  rent  in  the  Collector's 
Court  under  Act  X.  of  1859,  the  defendant 
objected  successfully  that,  as  the  plaintiff 
was  entitled  to  and  sued  only  for  a  moiety 
of  the  rents,  the  suit  could  not  be  maintained 
in  the  Collector's  Court  under  Act  X.     The 

S round  of  that  decision  was  that  there 
ad  been  no  determination  of  the  plaintiff's 
share,  and  no  contract  or  engagement,  either 
express  or  which  could  be  implied  from  the 
conduct  of  the  parties,  on  the  part  of  the 
defendant  to  pay  to  the  plaintiff  an  ascer- 
tained proportion .  of  the  original  rent  in 
respect  of  the  share  to  which  the  plaintiff 
was  entitled  in  the  property  held  by  the  de- 
fendant in  putnee.  * 


The  ruling  of  the  High  CourL,anu 
in  effect  to  a  decision  that  a  suit  lor  a  si 
oj  an  a r rear  or  arrears  of  rent  by  a  pet 
entitled  to  such  share  cannot  be  treated 
a  suit  for  an  arrear  or  arrears  of  rent  vjj 
in   the   meaning  of  that   expression   as 
stands  in  the  4th  Clause  of  Section  23 
AftX.  of  1859. 

The  defendant,  therefore,  raised  an  dbjt 
tion  which  made  it  necessary  for  the  plai 
iff  to  resort  to  a  suit  in  the  Civil  Court 
enforce  her  rights. 

The  limitation  for*  suits  for  the  reco\i 
of  arrears  of  rent  under  Section  32*of 
X.  of  1859  would  not  have  applied  to  a 
brought  in  the  Civil  Court  upon  a  cause 
action  not  cognizable  under  Aft  X.  of  ii 
See  Prosunno  Coomar  Paul  Chowdhry  rei 
Muddun     Mohun      Paul     Chowdhry, 
Weekly  Reporter,  page  390. 

But  it  is  supposed  that  the  passing  of 
VIII.  of  1869,  B.  C,  may  have  made  a  difft 
ence. 

I  think  that  such  is  not  the  case. 
suit  is  not  a  suit  for  an  arrear  of  rent 
that  term  is  defined  in  Section  21  of  AS 
VIII.  of  1869,  B.  C,  but  for  a  fraction 
share  of  certain  arrears  of  rent,  after 
determination  of  a  question  raised  by 
defendant  for  his  own  purposes  as  10  the 
share  of  which  the  plaintiff  is  entitled. 

The  suit  has  been  brought  as  a  suit  not 
under  Act  VIII.  of  1859,  but  as  a  suit  under 
the  ordinary  Civil  Procedure  Code,  Act  VIIL: 
of  1859.  The  period  of  limitation  for  such 
a  suit  is  that  prescribed  by  Act  XIV.  of 
1859. 

If  the  decision  of  the  High  Court  on  the 
former  appeals  was  correct,  it  would  folio* 
that  Section  29  of  Act  VIIL  of  1869,  B.  C. 
would  not  be  applicable  to  such  a  suit  at  i 
that  now  before  us.  ! 

The  result  is  that,  in  my  opinion*  the  Lover  j 
Court  was  right  in  holding  that  the  plaint*  ■ 
iff  was,  under  Section  14  of   Act  XIV.  of  I 
1859,  entitled  to  an  allowance  of  the  period 
during  which  she  was  bond  fide  prosecuting 
her  claim  against    the    defendants   in  the 
Revenue   Court,    which,   from  a  jlefect  of 
jurisdiction,  was  unable  to  decide  it. 

The  appeal  is  dismissed  with  costs. 

Ainslie,  J. — I  concur  in  the  orders  "made 
by  the  Chief  Justice  in  these  three  appeals. 


1.J 


Civil 


THE   WEULY    RtPO&TtR. 


Rulings, 


63 


The  material  question  in    No.  11  is   the 
sstion  of  limitation. 

[f  the  plaintiff  could  have  maintained  a 
►  under  Act  X.  of  1859,  there  can  be  no 
abt  that  she  would  be  bound  by  the  pro- 
ions  of  Section  32  of  that  Act,  but  she 
td  to  do  so  twice,  and  on  each  occasion 
s  defeated  on  objections  raised  by  defend- 
Is.  In  the  first  instance  she  sued  without 
iking  her  sister  a  party  to  the  suit,  and 
fc  demand  was  contested  on  the  ground 
at  the  defendants  would  not  be  safe  if 
ey  paid  any  specified  share  to  the  plaint- 
fin  the  absence  of  any  apportionment  of 
*  rent  between  her  and  her  sister.  In 
ie  second  suit,  she  attempted  to  meet  the 
Ejection  by  making  her  sister  a  party  to 
Ite  suit,  but  she  was  again  defeated.  The 
fdendants.  in  their  written  statement  in 
f»t  suit  (para.  3),  did  .not  deny  that  plaintiff 
tas  entitled  to  a  half  share,  but  insisted 
hx  she  was  bound  to  get  a  decree  of  Court 
lining  her  right ;  and  in  the  5th  para,  they 
Nrther  go  on  to  say :  "  Whether  then  the 
pn-formd  defendant  Puddo  Monee  Dossee 
Objects   to  plaintiff's   share   or   not,    this 

CoDrt  (the  Collector's)  not  being  empowered 
**to  decide  the  matter  by  receiving  proofs 

of  the  extent  of  the  shares,  the   present 

claim  of  the  plaintiff  is  evidently  liable  to 

dismissal." 


1*  J: 


The  whole  contention  of  the  defendants 

*as  that  the  suit  would  not  lie  in  the  Re- 

*«nue  Courts,  and  they  succeeded  in  carry- 

lDg  their  point.    They  now  turn  round,  and 

I  w^end  that  the  suit  would  lie  there  and 

*bere  else.      It  seems  to  me  that  this 

lotion  does  not  come  properly  from  their 

■  moalh8'  »nd  that  they  are  bound  by  their 

pleadings  and  the  former  decisions. 


The  16th  June  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

Damages— Magistrate's  liability— J  urisdiction 
— Chapter  XX.,  Criminal  Procedure  Code — 
Procedure— Irregularity— Voluntary  defend- 
ants. 

Case  No.  44  of  1870. 

Application  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  L.  S.  Jackson 
and  A.  G.  Macpherson,  on  the  5th 
January  i8yoy  in  Special  Appeal  No. 
igi  1  0/1869* 

The  Collector  of  Hooghly  on  behalf  of 
Government  (one  of  the  Defendants),  Re- 
spondent, Petitioner, 

versus 

Tarucknath  Mookerjee  (Plaintiff), 
Appellant,  Opposite  Party. 

Mr.  Bell  (The  Legal  Remembrancer)  and 
Baboo  (Jnnoda  Pershad  Banerjee  for 
Petitioner. 

Mr.  J.  IV.  B.  Money  and  Baboos 
Chunder  Madhub  Ghose  and  Sreenath 
Banerjee  for  Opposite  Party. 

A  suit  for  damages  does  not  lie  against  a  Deputy 
Magistrate  acting  judicially  and  within  his  jurisdic- 
tion. 

A  Deputy  Magistrate  has  no  legal  authority  to  order 
the  cutting  of  a  bund,  or  otherwise  lo  interfere  with  it, 
except  by  a  proceeding  held  as  prescribed  in  Chapter 
XX.  of  the  Criminal  Procedure  Code,  under  which  he  is 
bound  to  fix  a  day  on  which  the  owner  of  the  bund 
may  show  cause  why  it  should  not  be  cut,  and  to  give 
him  a  full  and  fair  opportunity  of  being  heard  and  of 
protecting  himself. 

A  proceeding  under  Chapter  XX.,  if  regular  and  such 
as  the  law  prescribes,  is  a  judicial  proceeding.  Hut 
mere  irregularity  or  incompleteness  of  procedure,  such 
as  holding  inquiry  through  the  Police  instead  of  con- 
ducting it  personally,  does  not  affect  the  jurisdiction  of 
a  Magistrate  acting  under  that  law,  or  render  him  lia- 
ble to  an  action  for  damages. 

A  party  who  forces  himself  into  a  suit  as  defendant 
is  as  much. a  defendant  in  all  respects  as  if  he  had  been 
originally  named  a  defendant  by  the  plaintiff,  and  if 
issues  raised  by  him  as  between  himself  and  plaintiff 
are  properly  tried,  the  judgment  thereon  will  bind  the 
parties,  whatever  be  the  judgment  on  the  original 
question  between  the  plaintiff  and  those  whom  he 
sued. 

Macpherson,  J . — This  is  an  application 
made  on  behalf  of  Government  for  a  review 
of  our  judgment  in  special  appeal  N%  191! 
of  1869,  delivered  on  the  5th  of  January 
1870* 


*  13  W.  R,p.  13. 
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On  the  special  appeal,  we  held  that  the 
plaintiff  was  entitled  to  recover  damages 
from  the  defendant  Ishur  Chunder  Mitter, 
in  respect  of  an  act  done  by  him  in  his 
official  capacity  as  Deputy  Magistrate  of 
Jehanabad.  We  also  held  that  the  plaint- 
iff was  entitled  to  a  declaration  of  his  right 
to  erect  and  maintain  a  certain  bund,  as 
against  Ishur  Chunder  Mitter,  and  also  as 
against  the  Government.  The  Deputy  Ma- 
gistrate having  contended  before  us  that 
he  was  protected  by  Act  XVI II.  of  1850, 
we  were  of  opinion  that  he  was  not  protected 
by  it,  inasmuch  as  in  cutting  the  plaintiff's 
bund  (the  act  complained  of  J  he  did  not 
proceed  with  due  care  and  attention,  and 
therefore  did  not  act  "with  good  faith'' 
within  the  legal  meaning  of  that  term. 

The  only  ground  of  review  on  which  we 
have  heard  the  petitioner,  is  that  indicated  in 
the  first  and  second  paragraphs  of  the  written 
"  grounds''  annexed  to  the  petition  of  review. 
It  is,  that  our  judgment  is  defective,  because 
we  do  not  decide  whether  the  Deputy  Magis- 
trate in  removing  the  bund  acted  judicially 
and  with  jurisdiction.  It  is  argued  that 
if  the  Deputy  Magistrate  was  acting 
judicially  and  within  his  jurisdiction,  we 
ought  to  have  decided  that  he  was  not  liable 
in  a  suit  for  damages,  whatever  may  have 
been  the  irregularity  of  his  proceedings. 

We  are  prepared  to  admit  that  if  the 
Deputy  Magistrate  in  cutting  the  bund  was 
acting  judicially  and  within  his  juris- 
diction, this  suit  against  him  ought  to  have 
been  dismissed,  so  far  as  he  is  concerned. 

We  also  admit  that  we  have  not  decided  dis- 
tinctly whether  the  Deputy  Magistrate  acted 
judicially,  or  whether  he  acted  with  juris- 
diction. That  we  did  not  decide  these  points, 
however  arose  from  the  fact  that  we  were 
never  asked  to  decide  them,  and  that  they  were 
never  alluded  to  in  the  argument  of  the  special 
appeal.  The  sole  question  then  raised  was 
whether  the  Deputy  Magistrate  acted  bond 
fide  so  as  to  be  protected  by  Act  XVIII.  of 
1850.  We  decided  that  he  did  not  act 
bond  fide  and  was  not  so  protected.  But  it 
jvas  not  suggested  by  those  who  appeared 
for  the  Deputy  Magistrate  and  the  Govern- 
ment, that,  whether  acting  bond  fide  or  not, 
the  Deputy  Magistrate  (so  long  as  mala 
fides  was  not  alleged)  was  protected  on  the 
general  principle  that  the  act  done  was  a 
judicial  act  done  by  him  with  jurisdiction. 

The  particular  defence  now  relied  on  is 
not^dijstinctly  raised    in  the  written  state-* 


ments   put  in  by  the  Government  and  brl 
Deputy  Magistrate  respectively,  ifor  iu| 
issues   fixed   for  trial  in   the  Lower  Cc 
No    doubt,  the  non-liability  of  the 
Magistrate,  because  his  act   was  a  jm 
act  has  been  pleaded  in  general  and 
prehensive  terms.     But  it  was  never  pi 
ed   expressly,   that  because  the  act  was  jj 
cial   and  done  with  jurisdiction,  the 
Magistrate  was  not  liable,  however  irn 
his  procedure. 

The  Judge  of  the  Lower  Appellate 
has  found  that  the  act  was  a  judicial  act 
with   jurisdiction.     \}ut  he  did  not   d< 
the  case  in  favor  of  the  Deputy  M*gii 
on   that  ground  ;  indeed,  it  may  be  doul 
whether  it  ever  occurred   to  him  any 
than  to  the  defendants,  that  that  was  in 
a  sufficient  defence ;  his  decision  rests 
on  the  ground  that  the  Deputy  Alaj 
acted  bond  fide. 

We  have  allowed  the  question  to  be 
now  in  review,  because*  as  the  Lower 
late  Court  has  found  that  the  act  was  a  ji 
cial  act   done  with  jurisdiction,  our  ji 
ment  is,  no  doubt,  defective  as  it  omits 
mention  of  this  matter. 

We  have,  in  our  original  judgment,  A 
that  the  proceedings  of  the  Deputy  Ma 
trate  were  so  careless  and  irregular  tbalj 
could  not  be  held  to  have  acted  boni\ 
within  the  meaning  of  Act  XVIII.  of  iSj 
The  precise  point  now  taken  is  that  wi 
cut  the  bund  he  was  acting  under  " 
30S,  and  the  other  Sections  of  Chapter 
of  Act  XXV.  of  1861 ;  that  the  act  nr 
judicial  act  done  with  jurisdiction; and 
the  Deputy   Magistrate   is,   there/ore, 
tected    however   irregular   his    procet 
mav  have  been. 

The  Lower  Appellate  Court  has  not 
held  that  the  Deputy  Magistrate  bad 
diction  and   acted  judicially,  but  has  » 
held    in    substance   that    he    acted  ort 
Chapter  XX.  of  Act  XXV.  of  1W1.    u 
Judge  says  :     "  Under  these  cirCumsl^D!L« 
"  it  appears  to  me  that  the  Deputy  .WJ 
*'  trate  was  acting  in  a  matter  in  vkkjj 
"had  jurisdiction  to  pass  an  order  ww» 
44  if  not  appealed   against,  would  be  *•" 
"nite,    and  therefore  he   acted   i™**T 
"He    does   not  quote  the  Sectta»  °\  *£ 
"•law    under  which    he    acted;  nut,  ,l 
"  urged  on  his  behalf  that  the  orders  *J 
"  passed  under  Chapter  XX.  of  the  Cnnu* 
"  Procedure  Code.     I  have  no  doaW  1* 
"  his  order  in  this*  matter  was  \qtpw 
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fcgal.  *  *  *  *  *  It  seems  to  me  that 
did  no* consider  it  necessary  under  Chap- 
XX.  to  examine  evidence  *     *     *     *." 

[r.  Money  for  the  plaintiff  contends 
fc  the  Deputy  Magistrate  did  not  act 
per  Chapter  XX. ;  that  even  if  he  did, 
t  had  no  jurisdiction  to  cnt  the  bund 
fctont  following  strictly  the  provisions  of 
it  Chapter  (1.  *.,  that  the  following  the 
Kedure  prescribed  by  that  Chapter  was 
fential  as  a  foundation  for  the  jurisdiction 
Led);  that  a  Deputy  Magistrate  acting 
ker  Chapter  XX'.  is  not  acting  judicially  ; 
that,  at  any  rate,  under  the  peculiar 
imstances  of  this*  case,  the  Deputy 
fistrate  acted  so  irregularly  and  impro- 
iy  that  he  cannot  be  held  to  have  acted 
fially. 

lere  is  unquestionably  some  evidence 
ipport  the  conclusion  at  which  the  Lower 
illate  Court  seems  to  have  arrived 
the  Deputy  Magistrate  was,  as  a  mat- 
of  fact,  acting  under  Chapter  XX.  of 
XXV.  of  1 66 1.  We,  therefore,  cannot 
fere  with  that  finding  in  special  appeal, 
whether  under  the  circumstances  the 
mty  Magistrate  acted  judicially,  and 
Mher  he  acted  with  jurisdiction,  are 
jitters  of  law  rather  than  of  fact. 

[As  the  plaintiff  relies  on  the  irregularity 
W  recklessness  of  the  Deputy  Magistrate's 
toceedings  as  evidence  that  he  was  not 
fog  judicially  and  within  his  jurisdiction, 
'i  necessary  to  examine  those  proceedings 
detail.    They   are  only- partially  stated 

Lour  original  judgment:  and  we  shall, 
refore,  now  state  all  that  occurred,  so  far 
1  it  19  to  be  gathered  from  the  confused 
fcss  of  papers  which  constitute  that  which 

•  said  to  be  the  record  of  the  Deputy 
wgistrate's  proceedings. 

•  The  overseer's  report  of  the  15th  January, 
■which  he  states  that  the  water  penned 
*&  by  the  plaintiff's  bund  was  rising  and 
■juring  the  Government  embankment,  &c, 
Wtoaats  of  a  memorandum  written  by  the 
Jfcraeer  in  his  day-book,  kept  by  him  in 
•k&lisb,  in  his  official  capacity  as  Ferry  Fund 


The  Deputy  Magistrate's  order  of  the 
l7™  January  that  the  Police  were  to  give 
jWers  io#the  parties  interested  to  cut  the 
""H  &c,  is  not  a  formal  order,  nor  is  it  (so 

*wK  **  We  ^ave  Deen  ak*e  l0  discover)  any- 
Jtof  recorded  in  the  Deputy  Magistrate's 
™<*  as  a  proceeding  under'  the  Criminal 
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Procedure  Code,  or  under  any  other  law. 
It  is  merely  a  memo,  or  order  written  in  Ihe 
margin  of  the  overseer's  book. 

The  overseer's  report  was  as  follows : 
Proceeded  to  Hurringkola  to  inspect  works 
on  the  old  Benares  road,  and  found  that 
the  construction  of  the  earthen  bridge 
over  the  Mundesharee  has  become  difficult 
as  the  upper  embankment  of  the  river  has 
been  cut  open  since  three  days,  which 
made  the  water  increase  to  the  height 
of  8  or  9  feet.  The  work  will  be  too 
expensive  unless  the  lower  embankment 
of  the  river  is  cut  open  to  drive  the  sur- 
plus water.  The  cost  estimated  at  first 
was  Rupees  80;  but  now,  I  think,  it  cannot 
be  completed  without  the  expense  of 
Rupees  200  and  upwards.  1  report  the 
matter  for  your  consideration  and  orders." 

Opposite  this,  the  Deputy  Magistrate 
writes  in  English :  "  Orders  to  be  issued  to 
"  the  Police  to  carry  a  notice  to  the  party 
"  who  has  erected  the  bund  below  to  cut 
"  it  and  allow  the  water  to  pass,  so  as  not 
"  to  injure  the  bridge  near  Hurringkola." 

On  the  6th  of  February,  the  Police  report- 
ed that  they  had  given  notice  as  directed. 

Thereupon,  on  the  nth  of  February,  two 
petitions  were  presented  to  the  Deputy  Ma- 
gistrate. They  were  similar  in  purport, 
claiming  a  right  by  user  or  custom  to  erect 
the  bund  for  the  purposes  of  irrigation, 
and  praying  for  an  inquiry.  They  were  pre- 
sented, the  one  by  Sheikh  Dan  is  and  other 
ryots  of  the  plaintiff — the  other  by  Modhoo- 
soodun  Pandah,  the  plaintiff's  kurpurdaz  or 
agent. 

On  the  same  1  ith  of  February,  the  Deputy 
Magistrate  wrote  an  order  on  the  back  of 
the  petition  of  Sheikh  Danis,  directing  the 
petition  to  be  sent  to  the  police,  who  were  to 
inquire  as  to  the  custom. 

The  report  of  the  overseer  of  the  aoth 
February  is  written  by  him  in  English  in 
the  day-book  which  we  have  already  men- 
tioned :  "  In  order  to  have  sufficient  water 
"  for  the  Baro  cultivation,  Baboos  Taruck- 
"  nath  Mookerjee  (the  plaintiff)  of  Jonaf, 
"  Chundee  Churn  Ghose  of  Haitpore,  Gopee 
"  Mohun  Mozoomdar,  naib  of  late  Baboo 
"  Ramapershad  Roy,  and  Huree  Churn 
"  Mookerjee  of  Ooterparrah,  dammtd  the 
"  river  Damoodah  and  turned  its  course  so 
"  that  the  water  may  run  to  their  cultiva- 
tion  through  the  Saidpore  and    Singbal 
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kjials.     But  these  khals,  having  open  com- 
munications with  the  river  Mundesharee, 
made  the  water  of  the  river  Damoodah  run 
to  it  and  thereby  inundated  its  parts  ;  and 
the  earthen  bridge  lately  constructed  over 
it,  for  the  convenience  of  the  passengers, 
bullocks,  and  carts,  has  been  plunged  to  the 
depth   of  three   feet,   though   the    bridge 
was  constructed  three  feet  above  ordinary 
water  level.     The  bridge  will  come  to  no 
use  unless  the  surplus  water  is  driven  off 
by  cutting  away  the  lower  embankment,  for 
which  an  order  was  issued  on  the  Police 
on  the  15th  ultimo;  and  should  the  Ma- 
gistrate return  to  Hooghly   by   that   way, 
he  shall  have  to  undergo  a  good  deal  of 
inconvenience     for    the    crossing    of    his 
horses,  &c.     I  report  the  matter  for  your 
consideration  and  others. " 

On  the  23rd  February,  the  Deputy  Magis- 
trate made,  on  this  report,  another  memo,  in 
English,  written  on  the  margin  of  the  over- 
seer's book:  "  Injunction  to  be  issued 
''  through  the  Police  on  the  persons  who 
"  have  thrown  up  the  cross  bunds  below  the 
"  bridge,  to  let  off  the  water  so  as  to  relieve 
"  the  bridge  of  the  super-abundant  waters. " 

By  way  of  giving  effect  to  this  order,  the 
Deputy  Magistrate  apparently  issued  an 
order  on  the  26th  February  to  the  Police  in 
the  following  terms  (we  use  the  word  "  ap- 
parently "  because  the  only  copy  of  this 
order  on  the  record  bears  neither  signature 
nor  seal  of  the  Deputy  Magistrate). 
**  Formerly,  bunds  were  erected  on  the 
"  Mundesharee  for  Bar*  cultivation,  but  the 
"  water  used  to  remain  lower  than  the  Hur- 
"  ringkola  embankment ;  now,  however, 
"  there  are  super-abundant  waters.  The 
11  Police  will  instruct  the  persons  who  erect- 
"  ed  the  bunds  to  cut  them  down  in  such 
"  manner  that  the  excess  waters  may  pass 
"  off.'" 

The  Police,  on  the  5th  March,  reported 
service  of  this  order. 

On  the  9th  of  March  the  Police  Inspector 
reported  that,  on  inquiry,  he  found  that  the 
plaintiff  had  no  right  by  use  or  custom  to 
erect  his  bund,  but  that  Chundee  Churn,  the 
Goldigree  talookdar,  had  a  right,  by  cus- 
tom, to  erect  a  bund  lower  down  the  river 
at  Gobra. 

On  the  nth  March,  a  petition  was  pre- 
sented by  Talib  AH  Moollah,  agent  of  the 
«aid  Chundee   Churn    and    another.    The 


i. «. 


petition  first  states  that  the  Goldj^p 
pie  had  a  customary  right  to  erfct   a 
lower  down  this  kfaal  for  the  purpose  of 
curing   water  for  the  Baro   crop,  and 
recently  the  plaintiff  had  constructed  a 
to  which  he  had  no  customary  right  and*] 
thereby  prevented  the  water  from 
the    Goldigree     bund,    and    caused 
loss    to    the    Goldigree    ryots.     The 
tion  then  continues  :     "  Moreover,  the 
"tion    of  the  non-customary   (bt-mamt 
"  bund    (plaintiff's)    has    caused   the 
"  ernment  bund  at   Hurringkola  Ghat 
"the  Benares  road  to   be  overflowed 
"  water,  and  has  thereby  done  grea^  h 
"  venience  to   the    public  at    large. 
"  matter  having  been  reported  by  the 
"Fund  Overseer,  the  Mookerjee  tai< 
"  (the  plaintiff)  was  ordered  to  let  the 
"  run  out,  but  has  not  cut  his  bund  on 
"  excuses,  &c."     The  prayer  of  the  pcti 
was    that    the    plaintiff's    bund    should 
ordered  to  be  removed. 

On  the  back  of  this  petition,  the  Uq 
Magistrate  on  the  nth  March  made 
order  to  the  following  purport :  *'  Oi 
41  that  Suttroghun  Ghose,  mookhtear  of 
"  opposite  party,  be  apprised  of  this, 
"  that  notice  be  issued  to  his  clients  dii 
"  ing  them  to  cut  this  bund  within  a 
"if  it  is  (be-mamoolee)  not  a  cust< 
"  bund  ;  but  if  they  know  it  to  be  custoi 
"  (mamooUe)  let  them  show  cause 
"  that  period ;  and  that  a  perwannak 
"  issued  upon  the  overseer,  Rally  Prosuaofc] 
11  directing  him  to  inquire  and 
"  whether  the  new  bund  erected  by 
"Court's  order  at  Hurringkola  is 
"  under  water  for  the  above  reason ;  if  Jfc] 
"  is  it  still  after  the  issue  of  the  previa*] 
"  order ;  and  if  not  now,  how  long  was  itj 
"  so  after  my  previous  order." 

An  order  to  the  overseer,  of  the  same  date, 
after  stating  that  it  appeared  from  the  peti- 
tion of  Talib  Ali  Moollah,  that  the  Govern- 
ment bridge  was  suffering  from  plaintiff 
bund,  continues :  "  You  are  hereby  directed 
"  to  go  and  inquire  and  report  whether  the 
"  Government  bridge  still  continues  under 
"  water  owing  to  that  bund,  and  whether  it 
"  continued  under  water  after  passing  the 
"  first  order  to  cut  it;  and  if  so,  for  how 
"  many  days."  «. 

On  the  same  1 1  th  of  March,  a  notice  was 
issued  to  the  plaintiff  to  this  effect:  "  1} 
*•  appears  from  the  petition  of  TalLb  Ali 
"  Moollah,    k&rpqtdaz    <rf    the     Goldigree 
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talookflar,  that  you  have  erected  a  new 
\und  at  Bheotea,  which  is  too  much  in- 
hiring  the  Baro  crops  of  many  ryots. 
rake  notice  by  this  to  cut  the  bund 
Iritbin  7  days,  if  you  know  it  to  be  not  cus- 
jftmary  (bt-mamoolee),  or  show  cause 
bUhin  that  time  if  vou  know  it  to  be 
Customary  (rnamooUe). 

On  the  back  of  this  notice  is  endorsed  a 
apt  on  the  part  of  the  plaintiff  of  the  4th 
t  1273,  B.  S.,  corresponding  with  the 
March  1867,  showing  that  it  was 
«d  on  that  day  on  him.  And  there  is 
kthe  record  a  return.by  the  Police,  dated 
f  18th  March,  showing  that  the  order  of 
fc  nth  had  been  served,  but  not  stating  on 
tat  particular  day  it  had  been  served. 

On  the  19th,  the  overseer  reported  that 
Government  embankment  was  still  sub- 
ged  and   that   the   bund  had  not   been 

On  the  aoth  March  (that  is  to  say,  four 
after  the  service  of  the  notice  of  the 

th  calling  upon  him  to  show  cause  with- 

seven  days)  the  plaintiff  by  his  agent, 
Ihoosoodun  Pandah,  presented  a  peti- 
te the  Deputy  Magistrate  alleging  the 
of  the  Police  as  to  the  plaintiff's  right 

the  bund  to  be  false  and  made  in  collusion 
the  Goldigree  people,  and  praying  for 

local  inquiry    by  the   Deputy   Magistrate 

L  isclf. 

;  1 

j"On  the  same  day,  Sheikh  Sona-oollah ! 
W  others,  ryots  of  the  plaintiff,  presented  j 
ppetition  much  to  the  same  purport,  saying 
P**  if  the  bund  was  cut  the  crops  of  fa*  or 
■■villages  would  be  destroyed,  and  praying 
J*  the  Deputy  Magistrate  would  go  to  the 
V**nd  judge  for  himself. 

On  the  30th  of  March,  the  Deputy  Magis- 

;■**  teems  to  have  made  a  variety  of  orders. 

J*  principal  one,  which  is  written  on  the 

>**  of  Talib  Ali  Moollah's  petition  of  the 

,  J1"  March,  is  to  the  following  effect :  "  All 

Jhc  papers  on  the  subject  being  perused 

j^uas  daVj  jt  js  or<iered  that  summons  be 

u*Wed  on  the  owners  of  the  Bheotea  bund 

ttuing  upon  them  to  appear  on  the  27th 

^  March  next,  on  a  charge  of  disobedience 

»<P  0r(fer  and  of  causing  mischief  to  the 

ayovern*ient  bund  by  allowing  the  water 

Jo  stand  upon  it  after  the   issue  of  the 

\  ^i?  r:  lQat  orders  be  issued  to  the  Police 

M^SJH&h  the  order-book  directing  them  to 

J**&  in  the  names  of  those  persons  who  are 

w*t  thai  the  same  order  was  not  carried  • 
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out  :  that  a  penvannak  be  issued  to* the 
overseer,  Kally  Persaud  Mookerjee,  direct- 
ing him  to  furnish  a  list  of  such  persons 
who  know  that  there  was  water  upon  the 
Government  bund  after  the  issue  of  the 
former  order :  that  both  the  Police  and 
overseer  be  written  to  to  send  in  the  lists 
called  for  within  two  days  :  that  both  the 
overseer  and  the  Police  do  go  to  the  spot 
and  cut  the  Bheotea  bund  in  such  a  way 
that  the  water  runs  off  about  one  foot 
down  the  Government  bund  and  no  more  ; 
and  ff  the  defendant  had  cut  the  bund,  and 
the  water  had  already  gone  down  one  foot/ 
of  the  Government  bund,  then  they  should 
not  cut  the  bund  any  more.  If  it  now  be 
necessary  to  cut  the  bund,  then  the  Police 
should  regularly  realize  the  expense  from 
the  defendant.  Let  both  parties  know  that 
this  order  is  passed  only  with  regard  to 
the  Government  bund.  As  to  the  Gol- 
digree bund,  let  summons  be  issued  upon 
the  overseer  to  appear  as  a  witness  on  the 
date  fixed  for  its  trial  ;  and  a  copy  of  the 
overseer's  report  of  the  19th  March  be 
kept  with  the  case,  and  a  copy  of  this  or- 
der be  kept  with  the  original  record." 

A  copy  of  this  order  appears  upon  the 
back  of  the  petition  of  the  nth  February  of 
Modhoosoodun  Pandah,  the  -  plaintiff's 
agent ;  and  this  copy  also  bears  the  signa* 
ture  of  the  Deputy  Magistrate  with  the 
word  "  copy  "  above  it.  On  what  date  this 
copy  was  written  on  the  back  of  that  peti- 
tion does  not  appear. 

In  our  original  judgment  it  is  stated  that 
it  was  on  or  about  the  nth  February  that 
the  Deputy  Magistrate  directed  criminal 
proceedings  to  be  taken  against  the  plaintiff 
for  disobeying  his  order,  <&c.  This  direc- 
tion, however,  was  not  given  till  the  20th 
of  March. 

On  the  back  of  Talib  AH  Moollah's  peti- 
tion of  the  nth  March  is  further  to  be 
found  an  order  of  the  20th  March  to  the 
following  effect :  "As  a  different  date  is 
"  fixed  with  regard  to  the  Hurringkola  bund, 
u  it  is  necessary  also  to  deal  with  regard  to 
"  the  Goldigree  bund  separately :  therefore, 
"  it  is  ordered  that  the  27th  of  March  be 
"  fixed  for  its  trial :  and  let  m 00k h tears  Sut- 
"  troghun  Ghose  and  Bykunt  Nath  Roy  be 
"  directed  to  produce  any  evidendt  they 
"  have  on  that  day.''  An  order  in  similar 
terms,  and  of  the  20th  March,  is  also  endors- 
ed on  the  petition  of  Modhoosoodun  Pan- 
dah of  the  19th  March.  ,  • 
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There  seem  also  to  have  been  several 
other  orders  issued  on  the  20th  of  March, 
e.  g.,  one  to  the  overseer  and  one  to  the 
Police  to  cut  the  bund  and  realize  the  costs 
(if  any)  of  so  doing,  and  a  summons  to  the 
plaintiff's  agent  to  appear  on  the  27th  to 
answer  a  criminal  charge  of  disobedience  to 
the  Deputy  Magistrate's  order  and  causing 
mischief,  &c. 

We  may  say  here  that,  although  we  speak 
of  the  Deputy  Magistrate  having  ordered 
the  plaintiff's  bund  to  be  cut,  we  are 'aware 
that  the  order  given  was  only  an  order  to 
cut  it  to  such  an  extent  as  was  necessary  to 
relieve  the  Government  embankment.  But 
it  has  been  found  by  the  Lower  Courts  that 
the  carrying  out  this  order  necessarily  led  to 
the  destruction  of  the  bund.  We,  therefore, 
speak  of  the  Deputy  Magistrate  having  or- 
dered the  bund  to  be  cut,  though  we  ac- 
knowledge the  fact  that  the  order  he  gave 
was  restricted  in  its  terms. 

On  the  24th  of  March,  the  Police  report- 
ed that  they  had  cut  the  bund  the  previous 
day.  At  the  same  time  they  forwarded  a 
list  of  witnesses  who  could  speak  to  the 
bund  not  having  been  cut  in  compliance 
with  the  previous  order  to  cut  it,  and  of 
these  witne*sses  the  Deputy  Magistrate  or- 
dered that  four  should  be  summoned  to  ap- 
pear on  the  27th,  for  which  day  the  criminal 
case  against  the  plaintiff's  agent  (for  causing 
mischief  and  disobedience  of  lawful  orders) 
was  fixed. 

On  the  26th  of  March,  the  Police  made  a 
return  that  they  had  summoned  four  wit- 
nesses. 

On  the  27th  March,  the  trial  took  place. 
Modhoosoodun  Pandah,  the  plaintiff's  agent, 
was  the  defendant.  He  denied  having  caus- 
ed mischief  under  Section  426  of  the  Penal 
Code,  but  admitted  having  disobeyed  the 
order  to  cut  the  bund.  The  Deputv  Magis- 
trate, finding  him  guilty  under  Section  188 
of  disobeying  lawful  order,  fined  him  50 
rupees.  These  criminal  proceedings  against 
Modhoosoodun  Pandah  do  not  necessari- 
ly bear  directly  upon  the  issues  in  the  pre- 
sent suit;  but  they  have  been  filed  as  evi- 
dence and  are  in  the  nuthee.  We  shall  only 
say  that  they  are  a  fitting  corollary  to  the 
rest  £f  the  proceedings  of  the  Deputy 
Magistrate— being  equally  irregular  and 
indefensible. 

These  details  more  than  confirm  the  opi- 
niorf^wjiich,  in  our  original  judgment,  we 


expressed   of  the   conduct   of  the^] 
Magistrate.     He  had  no  legal   authority 
interfere    with  the   plaintiff's   bund, 
by  a  proceeding  with  reference  to  it  held 
prescribed  in  Chapter  XX.  of  the  Cri: 
Procedure   Code.     He  was    bound     01 
that  Chapter  to  fix  a  day  on  which  the  pi 
iff  might  show  cause  why  his  bund 
not  be  cut,  and  to  give  him  a  full  and 
opportunity  of  being  heard  and  of  pn 
ing  himself.     This  being  his  duty,  we 
that,   on  the   17th  of  January7,    the    D< 
Magistrate,  having  no  evidence  before 
and  acting  only  on  a  report  written  bj 
road  overseer  in  his  day-book,  ordered 
bund  summarily  to  be  cut.     This  order 
contained  only  in  a  memo,  in  the  ovei 
book :  no  formal  proceeding  was  held  or 
corded  anywhere :  but  it  was  communis 
to  the  plaintiff  by  the  Police  in  the 
of  a  perwannah.     On  the  nth   of  Febi 
the  plaintiff  and  others,  objecting  to  the  bi 
being  cut  and   claiming  a   prescriptive 
customary    right   to    erect   it   (which     rii 
both  the  Lower  Courts  have  found  the  pfc 
iff  really  has),  and   asking  for  an  inquii 
the  Deputy  Magistrate,  instead  of  inqairii 
himself   into  the  matter  referred  it  to   tl 
Police  to  inquire  into  the  alleged  right. 
the  23  rd  of  January,  upon  another  prii 
report  made  by  the  overseer  in  his  book, 
Deputy    Magistrate — still    without    any 
mal   proceeding — again   writes  an  order 
the  margin  of  the  overseer's  book,  direi 
the  bund  to  be  cut.     And  on  the   26th 
January,  he  orders  the  Police  to 
order  carried  out,  although  at  that  time  nftj 
return  had  yet  been  made  to  the  order  di- 
recting the  Police  to  inquire  as  to  the  exist- 
ence of  the  prescriptive  right  claimed.     Oft. 
the  9th  of  March,  the  Police  reported  against 
the  right  claimed.     On  the   nth,  the   Gol* 
digree  talookdar  prayed  that  the  plaintiffs 
bund  might  be  cut,   because  it  injured   the. 
petitioner's  bund  lower  down  the  river,  and 
because  it  injured  the  Government  bridge. 
Notice  was  then  given    to  the   plaintiff  to 
cut  the  bund  in  seven  days,  or  if  he  claim- 
ed a  customary  right  to  erect  it,  to  show 
cause  within  seven  days.     This  notice  was 
not  served  on  the  plaintiff  until  the   1 6th. 
On  the  20th,  the  plaintiff's  agent  did  show 
cause  by  putting  in  a  petition,  asserting  his 
customary  or  prescriptive  right  t<^  erect  the 
bund  and  praying  a  local  examination  by 
the    Deputy    Magistrate    himself.     On    the, 
20th  March,  without  in  any  way  disposing 
I  of  the  plaintiff's  ^laim   of  right,   and    with 
]  absolutely  no  further  grounds  to  \jo  on  than 
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PoliceWeport  and  the  overseer's  reports 
ch  last  at  any  rate  were  made  behind 
plaintiff's  back),  the  Deputy  Magistrate 
red  the  bund  to  be  cut  at  once,  and 
jpptorily  desired  the  overseer  and  Police 
srry  out  this  order.  At  the  same  time 
ixed  a  day  for  trial  of  the  question,  as 
leen  the  plaintiff  and  the  Goldigree 
tkdar,  of  the  plaintiff's  right  to  erect 
bund. 

Ir.  Bell,  who  has  argued  in  support  of 
application  for  review  with  much  ability 
t  care,  says  that  there  were  two  separate 
Iters  oending  before -the  Deputy  Magis- 
)l— firstly,  a  question  between  the 
rernment  and  the  plaintiff,  and  secondly, 
stion  between  the  Goldigree  talookdar 
the  plaintiff.  There  is  not  the  smallest 
lion  that  there  was  anything  of  the 
until  the  20th  of  March.  On  that  day, 
linly,  while  the  Deputy  Magistrate  made 
^  order  directing  the  bund  to  be  cut,  he 
e  another  fixing  the  27th  for  trying 
is  called  the  Goldigree  case.  The 
of  the  Deputy  Magistrate  on  that  day 
ing  two  separate  orders,  in  no  degree 
s  the  position  of  the  plaintiff.  The 
nuff  claimed,  up  to  the  20th  March,  the 

SJit  by  custom  or  prescription  to  maintain 
\  bund,  as   it   was,   against   the  Govern- 
mi  and  against  the  Goldigree  talookdar. 
I»  claim  cannot  be  altered  nor  his  legal 
Igtoon  damnified,  because  the  Deputy  Ma- 
pttrate  on  the  20th  chose  to  say  (as  he  did 
■actually  say),  "  I  dispose  of  the  plaintiff's 
^case  as  against  the  Government  by  order- 
i*Z  his  bund  to  be  cut  forthwith;  but  as 
ttgards  the  question  between  him  and  the 
^Goldigree  talookdar,  I  fix  the  27th  as  the 
toy  upon  which  they  may  fight  out  their 
dispute."    The   Deputy   Magistrate   may, 
J  toe  20th  of   March,  have  separated  the 
TOpute  between  the  plaintiff  and  the  Govern- 
**M,  from  the  dispute  between  the  plaintiff 

k  A  Goldi*rce  ^lookdar.  But  his  hav- 
%  done  so  does  not  improve  his  position  in 
jr  Pr^nt  suit,  as  no  such  separation  exist- 
jTjT111.  ^c  20ln  March,  and  it  then  sprang 
of  kX  nence  tnrouSn  lne  spontaneous  act 
Mute  Deputy  Magistrate  which  is  in  no 
|*7  bmding  on  the  plaintiff.  There  is  no- 
«»>g  whatever  in  the  notice  to  the  plaintiff 

tkeftk^k  ^arcn   (served   upon  him  on 
t&th)  to  cut  the   bund  or  show  cause 


within 


seven  days  which  indicates  that  that 


q  J?. ^ted  only  to  the  claim  made  by  the 
jwigree  talookdar.     On  the  contrary,  the 


the  plaintiff's  right  to  maintain  his  bund 
as  it  was ;  and  any  one  on  whom  it  was 
served  had  a  legal  right  to  show  cause  within 
the  prescribed  time,  both  as  against  the 
Government  and  against  the  Goldigree  ta- 
lookdar. 

Mr.  Bell  further  says  that  there  was  no 
case  to  inquire  into  as  against  the  Govern- 
ment; that  there  was  no  doubt  about  the 
right;  and  no  question  save  as  to  whether 
the  Government  bund  was  being  injured. 
The  Deputy  Magistrate  did  not  choose,  any 
more  than  Mr.  Bell,  to  recognize  the  possi- 
bility of  any  right  as  against  Government. 
But  as  a  matter  of  fact,  the  customary  right 
to  erect  the  bund  was  asserted  from  the 
first  by  the  plaintiff,  and  it  is  not  the  case 
that  the  plaintiff's  only  point  was  that  his 
bund  was  not  injuring  the  Government  road. 

Such  being  the  details  of  the  proceedings 
of  the  Deputy  Magistrate,  Mr.  Money  very 
justly  complains  of  the  difficulty  of  finding 
out  on  what  supposed  principle  the  Deputy 
Magistrate  acted  as  he  did,  and  whether  or 
not  he  acted  judicially  and  whether  or  not 
with  jurisdiction. 

To  this  hour,  the  Deputy  Magistrate  him- 
self has  never  got  any  nearer  a  justification 
I  of  his  conduct  than  a  sweeping  allegation 
I  made  by  him  in  the  witness-box,  that  he 
]  acted  under  the  provisions  of  the  Criminal 
I  Procedure  Code  "and  in  the  exercise  of 
1  his  judicial  and  executive  powers," 

The  Government,  in  their  written  state- 
ment, say  for  the  Deputy  Magistrate  that 
which  he  never  has  ventured  to  say  for  him- 
self— that  some  of  his  proceedings  were 
made  under  Section  62  and  others  were 
under  Chapter  XX.  of  the  Criminal  Procedure 
Code.  The  Court  of  first  instance  held  that 
all  the  proceedings  were  under  Section  62 
and  were  taken  by  the  Deputy  Magistrate 
in  his  executive  capacity.  The  Judge  of  the 
Lower  Appellate  Court  held  that  all  the 
proceedings  were  judicial  and  under  Chap- 
ter XX. 

In  the  absence  of  any  indication  by  the 
Deputy  Magistrate  himself  of  the  law  under 
which  he  imagined  himseli  to  be  acting,  it 
becomes  important  to  consider  the  line  of 
defence  adopted  in  this  suit,  and  the  course 
■  generally  which  the  suit  has  taken  sflfce  its 
institution. 


The  first  paragraph  of  the  plaint  states  that 
on  $e  face  of  it  relates  generally  to  khe  bund  was  cut  "  by  an  unlawful  jorHer" 
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of  .the  Deputy  Magistrate,  and  further  on 
the  plaint  states  that  the  third  defendant, 
the  overseer,  reported  that  a  large  sum 
of  money  would  be  required  for  the  con- 
struction of  the  bridge  on  the  Government 
road  unless  the  plaintiff's  bund  was  cut, 
"  and  although  your  petitioner's  (plaintiff's) 
"  agent  raised  objections  on  that  point,  the 
"  first  defendant  (the  Deputy  Magistrate) 
"  instead  of  instituting  a  thorough  inquiry 
"  into  it  by  the  appointment  of  a  Punchayet, 
"  &c,  passed  an  order  on  the  20th  March 
"  1867,  for  cutting  open  your  petitioner's 
"(plaintiff's)  prescriptive  (mamoolee)  bund, 
"  in  excess  of  the  powers  vested  in  him  by 
"  virtue  of  his  office." 

The  words  quoted  are  taken  from  a  trans- 
lation of  the  plaint  by  the  Court  Trans- 
lator. This  translation  is  considered  by 
us  (after  hearing  the  original  read)  to  be 
correct,  and  to  give  the  true  meaning  of 
the  Bengalee  words  used.  Mr.  Bell  and 
the  Government  pleader.  Baboo  Unnoda 
Pershad  Banerjee,  however,  allege  that,  ac- 
cording to  the  real  meaning  of  the  plaint, 
the  omission  to  appoint  a  Punchayet  is  the 
only  excess  of  power  or  jurisdiction  com- 
plained of,  and  that  the  plaintiff  did  not 
mean  to  say  that  the  Deputy  Magistrate 
committed  any  illegality  save  in  not  sum- 
moning a  Punchayet.  We  take  the  plaint 
as  rendered  by  the  Court  Translator;  and 
we  do  not  doubt  that  the  allegation  in 
the  plaint  that  the  Deputy  Magistrate  ex- 
ceeded his  legal  powers  was  not  intended 
to  be  restricted,  and  is  not,  in  fact,  restricted 
to  the  one  matter  of  the  not  appointing  a 
Punchayet. 

However  this  may  be,  it  is  perfectly  clear 
that  the  plaint  was  not  read  as  so  limited 
by  those  who  prepared  and  filed  the 
written  statement  on  behalf  of  Government. 
And  no  one  who  takes  the  trouble  to  read 
that  statement,  can,  for  one  moment,  believe 
that  there  is  the  smallest  foundation  for 
the  assertion  made  more  than  once  in  the 
argument  on  this  application,  that  the  Go- 
vernment was  misled  by  the  plaint  and  con- 
sidered that  the  only  point  to  be  met  was 
that  as  to  the  Punchayet.  The  issues 
fixed  and  tried  in  the  Courts  below,  also 
show  that  the  case  was  not  treated  by  any 
of  the^.  parties  as  so  limited.  And  when 
Government  appealed  to  the  Judge  from  the 
decision  of  the  Court  of  first  instance,  this 
matter  was  not  alluded  to  in  the  grounds 
of  appeal  which  were  filed. 


To  return  to  the  proceedings 
to  the  plaint. 

The    Deputy   Magistrate    in     his 
statement  filed  on  the  8th   of    April 
says:   1st. — That,  inasmuch   as  it  is  il 
that  he  acted  in  his  official  capacity, 
ernment  ought  to  be  made  a  party. 
That,  as  it  was  not  alleged  that  he  a 
bad  faith,  the  suit  would  not  lie,  ac 
to  the  latter  portion  of  Section  38  of 
laion  XI.  of   1822  and  Act   XVIII.  of 
3rd. — That  he  acted  under  a  general 
of  the  Magistrate,  and  the  Magistrate 
be  a  party  to  the  sujt.     4th. — "  It  has 
"  said  1  hat  I  acted  beyond  my  powers 
"  in  not  having  appointed  a  Punchayet. 
"  the  law  which  provides  for  the  a 
"  ment  of  a  Punchayet  also  provides  that 
"  party  objecting  should  apply  for  it. 
"such    application     was    made/'     la 
fifth  and   last  para,  the  Deputy  Mag 
gives  his  version  of  what  occurred,  la 
general   terms,    not    showing    under 
particular  law  he  acted  or  meant  toj 
save  that  he  contends  in  a  general  way 
he  acted   in   good    faith   and    did 
illegal. 

On  the  26th  May,  the  CoHector 
Hooghly  on  behalf  of  Government  ifa* 
petition  praying  that  the  Goserm 
might  be  made  a  party.  This  petition 
that  the  plaintiff  had  sued  the  Deputy 
gistrate  "  for  having  exceeded  his  po 
and  cut  a  bund ;"  that  it  had  been  rep 
ed  to  the  Court  that  the  Deputy 
gistrate  had  "  acted  in  connection 
"  the  cutting  the  bund  in  his  judicial 
"city,  and  consequently  the  suit  c 
"  lie,"  but  the  Court  had  done  nothing  « 
making  the  Government  a  party.  Then* 
goes  on :  "  The  Deputy  Magistrate  V°*z 
"  orders  in  connection  with  cutting  the  b** 
11  either  in  his  judicial  or  executive  capMjJJ 
"  and  in  either  case  the  Government  oaf* 
"to  appear."  The  Government  prayed* 
be  made  a  party  and  to  be  allowed  to  w* 
written  statement.  On  the  29th  of  *j*h 
the  prayer  was  granted  notwithstawf 
the  opposition  of  the  plaintiff. 

Thereupon,  on  the  27th  of  July  »868,  ">* 
Collector  of  Hooghly  on  behalf  of  Govern 
ment  put  in  a  written  statement.  ». 
in  English,  and  too  long  for  us  t<*gi*'citm 
full ;  but  the  following  is  its  general  pur- 
port : — 

Firstly. — Government  denies  the  p*1* 
^  ill's   prescriptive  right  to   erect#a  h** 
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meaNhv  him,  and  pleads  that  the  Mun- 
haree   re     a     natural    water-coarse    and 
pefore  cannot  be  the  subject  of  any  right 
irioas  to  the  public.     Secondly,  Govern- 
tit  says    that   the    plaintiff's    allegations 
Phis  bund  did  not  injure  the  public  road 
false,  and  facts  are  stated  to  show  that 
y  are  false.'      Thirdly,  Government  states 
Itfoe  convenience  of  the  public  requiring 
emporary  bridge,  the  Deputy  Magistrate, 
Ber  general  instructions  of  the  District  Ma- 
irate,  directed  the  Ferrv  Fund   Overseer 
construct    the    Government    bridge,    in 
Hoary  1S67.     It  appeared,  however,  thai 
l  plaintiffs     bund  was    certain   to  cause 
|ury  to  this  bridge,  so  the  Deputy  Magis- 
le  ordered     the    plaintiff  to    remove   it. 
bs  order   was   not  attended  to,   and   the 
Dvernment  bridge  was  constructed  at  ad- 
jfooal  cost  in  consequence.     On  the  20th 
[February,  the  overseer  reported  an  over- 
of  the  Mundesharee  and  submersion  of 
Government    bridge   by   reason  of   the 
miff's  bund,  and  the  Deputy  Magistrate 
'a  ordered  the  plaintiff  to  cut  the  bund. 
the   nth    February    the  plaintiff's   go- 
and  some  ryots  presented  a  petition 
fr  the  Deputy   Magistrate,  objecting  to  the 
vder  and  demanding  an   inquiry,   and  an 
iqairy   was   accordingly   ordered.     Mean- 
Wet  a  servant  of  the  talookdar  of  GoJdi- 
t  complained  to  the  Deputy  Magistrate 
the  plaintiff's  bund  illegally  prevented 
*ter  reaching  the  Goldigree  bund.  The  De- 
Wi  Magistrate  thereupon  ordered  a  fresh 
•nee  to  issue  to  the  plaintiff  to  cut  the  bund, 
^ftaow  cause  within  a  week  why  it  should 
**  be  cut.     In  the  meanwhile,  as  the  over- 
N»  reported  that  the  bridge  was  still  sub- 
*****",  the  Deputy  Magistrate  ordered  the 
■wtf  to  be  partly  cut,  6rY.,  and  it  was  cut. 
fc  voder  these  circumstances,   the  Govern- 
^ttem  pleads"  that  "  the  Deputy  Magistrate 
^•ctcd  judicially  within  his  jurisdiction  in 
jood [faith,  believing  that  he   had  juris- 
-  fete*  ,• "  that  the  orders  issued  on  the 
Sports  of  the  overseer  were  in  effect  orders 
{^  Section  62  of  the  Code  of  Criminal 
™*«di«e  ;  that  the  order  of  the  1  tth  March 
•  «je  petition  of  the  Goldigree  talookdar 
2  *  '/«/  an  order  under  Section  308  ; 
J*  »«  plaintiff  did  not  apply  for  a  Jury, 


but  for 


*n    inquiry  ;    that    the   order  for 


capacity,  he  acted  for  the  public  safety  ajid 
welfare,  Ac. ;  and  further  that  the  right 
claimed  by  plaintiff  was  of  such  a  large  and 
comprehensive  nature  as  would  extinguish 
the  ordinary  rights  and  uses  of  the  public 
thoroughfare  and  cause  danger  to  traffic  and 
human  life,  &c,  a  right  inconsistent  with 
1  all  law  and  precedent. 

It  is  to  be  observed  that  in  this  state- 
ment, Government  pleads,  not  what  the 
orders  of  the  Deputy  Magistrate  were,  but 
only  what  they  were  "in  effect."  The 
orders  issued  on  the  reports  of  the  overseer 
(which  include,  according  to  the  written 
statement,  the  actual  order  to  cut  the  bund) 
were  in  effect  orders  issued  under  Section 
62,  but  the  order  of  the  nth  March  on  the 
petition  of  the  Goldigree  talookdar  was  in 
effect  under  Section  308,  while  it  is  added 
that  the  order  to  cut  the  bund  was  also 
issued  " under  the  spirit"  of  Section  314. 
Doubtless,  it  was  a  difficult  matter  for  the 
advisers  of  Government  to  justify  the  pro- 
ceedings of  the  Deputy  Magistrate  who,  did 
not  know  how  to  justify  them  himself. 
That  the  difficulty  was  keenly  felt  is  very 
apparent,  from  the  vagueness  and  uncertainty 
of  the  justification  pleaded  in  the  written 
statement — the  only  distinct  line  of  defence 
taken  on  that  part  of  the  case  being  that  the 
Deputy  Magistrate  acted  in  good  faith  and 
was,  therefore,  protected  by  Act  XVTI1.  of 
1850. 

The  issues  on  which  the  case  went  to 
trial  are  set  forth  in  the  judgment  of  the 
Court  of  first  instance  :  "  Is  the  suit  barred 
"by  Section  38  of  Regulation  XI.  of  1822 
"and  Act  XVIU.  of  1850?  Has  the  plaint- 
iff all  along  erected  the  disputed  bund  to 
"  keep  the  water  for  the  cultivation  of  Baro 
"  paddy  in  his  talook,  and  did  the  defendants, 
"  having  cut  the  bund  in  the  manner  de- 
"  scribed  in  the  plaint,  cause  the  alleged  in- 
"jury  to  the  crops?  Or,  was  the  bund  cut 
"  in  good  faith  in  order  to  prevent  inconve- 
"  nience  in  the  use  of  the  public  road,  and 
''  has  the  plaintiff  sustained  no  loss  thereby  ? 
"  It  the  defendants  did  so  in  good  faith  in 
"the  discharge  of  their  official  duty,  are 
"they  liable  for  the  plaintiff's  claim?  and 
"  if  so,  which  of  the  defendants  is  liable  ? 


*>i  V^f        un(*  was  ak°  'ssue(*  under  the 
Wot  Section  314;  and  that,  under  these 

KVliT15""*8'  the  suit  was  barred  by  Act 

hbBM     l^0'    II  wa8  a^9°  Pleaded  lnat  if 
rC^^iUed  for  argument's  sake,  that  the 

^X  Magistrate  acted#  in  his  executive 


"Did  the  Deputy  Magistrate,  defendant, 
"receive  any  order  from  the  MagistHtte  to 
"cut  the  bund? 

"Is  the  River  Mundesharee  a  natural 
4'  water-course  ?  And  if  so,  can  the  plaintiff 
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"claim  a  prescriptive  right  to  erect  a  bund 
"  fn  it  ? 

"  Is   the  act    of    the   Deputy   Magistrate 
"justifiable  under  the  circumstances?" 

At  the  trial,  the  Deputy  Magistrate  was 
examined  as  a  witness,  but  approached  no 
nearer  to  a  legal  justification  of  his  acts 
than  to  declare  that  he  ordered  the  bund  to 
be  cut  under  the  provisions  0/  the  Criminal 
Procedure  Code  and  in  the  exercise  of  his 
judicial  and  executive  powers.  The  Court 
of  first'  instance  held  that  the  Deputy 
Magistrate  acted  in  good  faith  and  not 
beyond  his  jurisdiction,  and  that,  under 
Section  62  of  the  Criminal  Procedure  Code, 
he  had  jurisdiction  to  order  the  bund  to  be 
cut.  The  Subordinate  Judge  says  in  his 
judgment:  "As  the  Deputy  Magistrate 
"  did  the  act  carefully  in  his  executive  capa- 
"city,  and  it  is  not  proved  that  he  did  not 
"act  in  good  faith,  therefore  under  Act 
"XV  HI.  of  1850  neither  he  nor  those  act- 
"ing  under  him  can  be  liable  in  damages." 
Finally,  the  Subordinate  Judge  says  :  "  If  it 
"  be  considered  that  the  said  act  was  beyond 
"the  Deputy  Magistrate's  jurisdiction,  yet 
"when  the  defendants  believed  him  to- 
"have  jurisdiction  they  cannot  be  liable. 
u  *  *  *  *  «phe  plaintiff's  prescriptive 
"  right  to  erect  the  disputed  bund  is  declared 
"  and  the  claim  for  damages  is  dismissed,  and 
"  in  the  circumstances  of  the  case  each  party 
"  will  bear  his  own  costs." 

There  were  no  fewer  than  four  separate 
appeals  to  the  Judge  from  this  decree.  The 
plaintiff  appealed  as  a  matter  of  course, 
his  claim  for  damages  having  been  dismissed. 
The  Government  appealed,  being  dissatisfied 
with  the  declaration  of  right  which  the 
plaintiff  had  obtained.  The  Deputy  Magis- 
trate and  the  Ferry  Fund  Overseer  also  ap- 
pealed. Each  appealed  separately  and  enter- 
ed a  separate  appearance  in  the  Judge's 
Court. 

The  Judge  has,  in  substance,  though  in 
rather  an  undecided  manner,  found,  as  we 
have  already  said,  that  the  Deputy  Magis- 
trate acted  in  good  faith,  judicially,  with 
jurisdiction,  and  under  Chapter  XX.  of  the 
Code  of  Criminal  Procedure.  His  judgment 
ends  thus:  "The  order  of  the  Lower 
"Court  must  be  modified,  and  the  plaintiff 
"be  declared  entitled  quoad  the  present 
"defendants  to  erect  a  bund  in  the  river, 
"whereby  the  irrigation  of  the  fields  for 
"  Baro  grains  in  the  villages  in  the  plaint  is 
"secured,   with  the  reservation  that  chan- 


"  nels   be   cut   in   the  banks    of^-uc 
"  within  three  feet  of  their  top,  tm  allot 
"  exit  of  the  water  to  prevent  it  ow 
"  ing   the  river  banks :  that   the  claii 
"  damages  be  dismissed  :  and  that  the 
"  Court's  order  declaring  the  plaintiff! 
"  prietary   right  in  the  liver    he  set 
"  On  the  question  of  costs,   as  the  pi 
"  has  not  succeeded  in  his  special  cli 
"  damages  against  defendants    1,  2. 
"  (the  Deputy  Magistrate,  the  Overseer,] 
"  the   Police   Inspector)   he    shall  be 
"  liable  for  their  costs  in  both  Courts  in] 
"  portion.     The  Government  defendant] 
"  pay  its  costs  in  tbe  Appellate  Court 
"  recover  costs  from   the    plaintiff* in 
"  Lower  Court  in  proportion  *  *  *.'* 

Against   this   judgment   the   plaintiff 
pealed  specially  to  this  Court. 

As  to   Mr.   Money's  contention  that] 
officer  acting  under   Section   308  and 
other  Sections  of  Chapter  XX.  is  not 
judicially,  even  if  he  proceeds  regularly 
are   clearly   of   opinion    that    a   proc< 
under  Chapter  XX.,  if  regular  and  so< 
the  law  prescribes,  is  a  judicial  pr< 
Our   view  of  the  duties  of    officers 
under  that  Chapter  has  been  stated  in 
judgment  now  under  review.     It  ap| 
us  that,  under  Chapter   XX.,  a  Magis 
cannot  legally   act  without  first  calling 
the  person  with  whose  property  he  pn 
to  interfere,  to  appear  and  show  cause, 
cause  is   shown,   the  Magistrate  must 
with   it  judicially,    must  take   evidence] 
necessary,  and  come  to  a  decision  upon 
whole  matter.     He  has  to  summon,  bear  1 
determine,  and  has  a  discretion  to  exerc 
and  this  is  certainly  a  judicial  power, 
the  officer  exercising  the  power  and 
as  the  law  prescribes,  will,  on  general 
ciples,  be  protected  though   he  be  on^ 
Deputy  Magistrate  (See  Kemp  versus 
ville,  31  L.  J.,  C.  P.   158  ;  Ferguson 
Earl  of  Kinnoull,  9  Clark  and  Fiunelly  *j 

In  the  case  of  Ashburner  versus  Kif 
Valad  Tukee  Patil,  4  Bombay  Reports, 
150,  A.  C,  Jur.  (which  seems  to  be 
authority  directing  in  favor  of  the  p*' 
plaintiff)  it  was  held  by  a  Division  B< 
of  two  Judges  of  the  High  Court  at  Bomt 
(the  Chief  Justice  Sir  Richard  G* 
being  one)  that  proceedings  under  ^5] 
308  are  not  judicial  within  the  *eaili2^fj 
Section  404  of  the  Criminal  Procedure  Co^ 
And  the  like  opinion  was  expressed  ©off] 
recently,  although  the  question  was  not  iM 
mediately  before  him,  by  Sir  Richard  Coucfc| 
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his  judgment  in  the  case 
kbbas  AH  Chowdhry  versus  lllim  Meah 
Weekly  Reporter,  p.  46,  Criminal). 
that  case,  a  Full  Bench  of  four  Judges 
\m fifth  Judge,  Phear,  J.,  dissenting)  held, 
we  think  rightly,  that  an  order  passed 
ler  Section  62  is  not  a  judicial  proceeding 
lin  the  meaning  of  Section  404.  Not- 
^standing  the  opinion  which  has  been 
tressed  by  the  learned  Chief  Justice,  we 
k  upon  proceedings  under  Section  308 
1  the  following  Sections  as  wholly  dif- 
ent  in  principle,  as  well  as  in  detail,  from 
ceedings  under  Section  62  :  and  we  can- 
\  say* we  have  any  substantial  doubt  that 
voceeding  under  Chapter  XX.,  if  regular, 
a  judicial  proceeding  for  the  purposes  of 
i  present  suit.  We  think  it  must  neces- 
ffly  be  held  to  he  so,  if  the  matter  is  to 
\  determined  according  to  the  principles 
proved  of  in  the  two  cases  of  Kemp  versus 
Wile,  and  Ferguson  versus  Earl  of  Kin- 
»I1,  to  which  we  have  already  referred. 

[There  is,  however,  the  further  point — 
ther,  supposing  the  act  would  have  been 
lictal  act  if  the  piocedure  prescribed  in 
ipter  XX.  had  been  followed,  it  can  be 
i  to  be  so  in  this  particular  case  when 

M  procedure  was  scarcely  in  any  respect 

•served. 

( Mr.  Bell,  in  trying  to  re-open   this   part 

f  the  case  and  to  show  that  the  rules  pre- 

^bedin  Chapter  XX.  were  sufficiently  fol- 

ed,  relied   much   on    the  case  of  Alia 

ah  (12  Weekly  Reporter,  page  24,  Cri- 

foal).    That  case,  however,  even  if  it  be 

jeeepted  as  a  sound  decision,  is  very  differ- 

p  from  the  present.    The  defendants  were 

!^ed  with  a  notice  to  remove  certain  tan- 

tencs  as  being  a  nuisance  and  injurious  to 

■**lth,  <&c,  or  to  appear  and  show  cause 

W  ^ey  should  not  be  removed.    The  no- 

we  was  issued  on  the  report  of  the  Civil 

pigeon,  who  carefully  examined  each  se- 

pF*te  tannery  and  made  a  report  upon  it. 

£te  persons  to  whom  the  order  of  the  Ma- 

l^rate    issued,    "appeared     and     showed 

*canse  against  it,  and   they  attempted  to 

to  satisfy  the  Magistrate  that  the  order  was 

H  *m  reasonable  or  proper.    The  Magistrate 

u  accordingly  went  himself  to  the  spot  and 

u**s  satisfied  that  these   tanneries  should 

♦,^.rc,nffved,  and  therefore  confirmed  his 

^dcr-     It  being  objected  that  the  pro- 

l£^m8*  of  the  Nlagistrate   were  not  legal 

Cotm%^C  ^  not  rccor(*   evidence,   the 

]\\  a  I  Jacks<>n  and  IJwarkanath  Mitter, 

W  aechned  to   interfere,  saying  that  it 

I  Vol,  XVI. 


did  not  appear  that  the  defendants  had  asked 
the  Magistrate  to  examine  witnesses  and 
that  he  had  refused  to  do  so.  The  case 
does  practically  decide  that  a  proceeding 
under  Chapter  XX.  may  be  legal  though 
not  supported  by  evidence  on  oath,  if  the 
Magistrate  does,  in  fact,  inquire  fully  into 
the  matter  and  gives  the  parties  a  full  op- 
portunity of  showing  all  the  causes  that 
they  desire  to  show.  But  the  whole  cir- 
cumstances of  this  case  are  very  different 
from  those  of  the  matter  now  before  us : 
and  the  gist  of  the  present  case  is  that  the 
Deputy  Magistrate  did  not  inquire  fully 
or  give  the  plaintiff  a  fair  opportunity  of 
showing  cause. 

Although  we  consider  it  clear  that  the 
procedure  prescribed  by  Chapter  XX.  was 
observed  as  little  as  it  could  well  be  by  any 
body  acting  under  that  Chapter  at  all,  still, 
as  the  Deputy  Magistrate  did,  as  the  Lower 
Appellate  Court  finds  he  did,  in  fact  act 
under  Chapter  XX.,  and  did  call  upon  the 
plaintiff  to  show  cause,  and  did  hold  a  sort 
of  inquiry  (however  irregular)  through  the 
Police,  we  do  not  think  we  can  say  that  the 
Deputy  Magistrate  was  not  proceeding  judi- 
cially. We  think  he  was  proceeding  judi- 
cially, though  carelessly  and  irregularly. 

Then,  was  the  cutting  of  the  bund  an 
act  within  his  jurisdiction?  We  take  it 
for  granted  that  it  was,  if  he  had  proceeded 
regularly  under  Chapter  XX.  But  does 
the  irregularity  or  incompleteness  of  this 
procedure  so  affect  the  matter  that  the 
jurisdiction  did  not  attach?  For  the  same 
reasons  which  induce  us  to  hold  that  the 
proceeding  was  a  judicial  proceeding,  though 
irregular,  we  hold  that  the  Deputy  Magis- 
trate was  acting  with  jurisdiction.  As  the 
Deputy  Magistrate,  acting  on  the  report  of 
the  overseer,  considered  it  necessary  that  the 
bund  should  be  removed,  and  as  he,  under 
Section  308,  passed  an  order  calling  upon 
the  plaintiff  to  remove  it,  or  show  cause  to 
the  contrary  within  seven  days,  and  as  there 
was,  in  fact,  a  species  of  inquiry  through  the 
Police,  we  think  that  the  jurisdiction  at- 
tached, and  that  the  Deputy  Magistrate  caiv 
not  be  held  to  have  acted  without  jurisdic- 
tion. 

On  the  whole,  as  we  must  accept  it  as  a 

fact  that  the  Deputy  Magistrate,  in  Tutting 

the  bund,  was  acting  under  Chapter  XX.  of 

the   Criminal    Procedure  Code,    we  are  of 

^opinion  that   he  did  act  judicially  and^with 

'jurisdiction,  and  therefore  that  he  ought  not 
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in* this   suit  to  have  been   held   liable   in 
damages  to  the  plaintiff. 

When  this  application  for  review  came 
on  to  be  heard  in  Court,  we  were  under 
the  impression  that  it  was  the  application 
of  the  Deputy  Magistrate,  as  well  as  of 
the  Government.  Mr.  Bell  repeatedly  spoke 
of  the  Deputy  Magistrate  as  his  client : 
and  there  is  no  doubt  that  the  whole  matter 
was  argued  throughout  in  the  belief,  on  the 
part  of  the  Court,  of  Mr.  Money,  and  of 
Mr.  Bell,  that  the  Deputy  Magistrate  joined 
in  the  application.  It  appears,  however, 
that  the  petition  of  review  is  that  of  the 
Government  alone.  We  labored  under  a 
mistake  in  supposing  that  the  Deputy  Ma- 
gistrate joined  in  it. 

A  very  curious  state  of  things  thus  arises. 
The  Deputy  Magistrate,  of  whose  conduct 
alone  the  plaintiff  complained,  and  against 
whom  alone  he  got  a  decree  for  damages, 
remains  quiet,  and  does  not  seek  to  disturb 
our  judgment :  but  the  Government,  a 
mere  volunteer  in  the  suit,  against  whom 
the  plaintiff  made  no  complaint,  and  sought 
no  relief,  comes  in,  and  applies  for  a  review 
on  the  ground  that  the  Deputy  Magistrate 
might  have  had  judgment  in  his  favor  if  he 
had  justified  his  acts  in  a  manner  in  which 
he  never  did  justify  them,  and  if  he  had 
relied  on  a  defence  on  which  he  really  never 
did  rely.  The  position  is  manifestly  ab- 
surd :  and  if  it  is  to  be  dealt  with  strictly, 
there  is  no  doubt  that  the  application  for 
review  must  be  rejected  wholly.  Under  the 
circumstances,  however,  we  think  we  ought 
not  to  deal  strictly  in  this  matter.  There 
is  no  question  that  the  intention,  through- 
out, was  to  apply  for  a  review  on  behalf 
both  of  the  Deputy  Magistrate  and  the 
Government;  and  that  the  argument  upon 
the  application  was  conducted  on  the  footing 
that  the  Deputy  Magistrate  was  a  petitioner 
for  review. 

We  propose,  therefore,  even  now,  to  allow 
the  petition  of  review  to  be  amended  by 
adding  the  Deputy  Magistrate's  name  as  a 
petitioner,  if  he  prays  that  it  may  be  so 
amended.  Having  so  amended  the  petition, 
we  shall  reverse  our  decree  of  the  5th  of 
January  1870  so  far  as  it  affects  the  Deputy 
Magistrate  ;  and,  reversing  the  decrees  of  the 
Lower  Courts  also  so  far  as  they  affect  him, 
shall  dismiss  the  plaintiff's  suit  as  against 
the  Deputy  Magistrate  altogether. 

While,  however,  we  grant  the  review  so 
far  as  concerns  the  Deputy  Magistrate,  we1 


shall  not  grant   it  so  far  as  it   j^ards 
declaration  of' the  plaintiff's  right  as  a 
the  Government,  to   maintain  the  di 
bund.     The  issue  as  to   the  right  to 
the  bund  having  been  fairly  raised  and 
between  the  Government  and  the  plaii 
there  is  no  reason  why  the  plaintiff 
now  be  deprived  of  the  benefit  of  the  d 
which  he  has  obtained  declaring  his  ri_ 
against  the   Government.      As    regards 
Deputy   Magistrate,    the     suit    was  a 
him  personally  for  damages.      If  anyqo 
of    right   to    the   band   could    be   pr 
raised  against  him  at  all  (which  it  pr 
could  not),  it  could  6e  so  only   as  in*id 
to  the  main  issue,  that  of  his  personal  t 
lity  for  the  consequences  of    his  illegal 
If  the  Deputy  Magistrate's  defence  had 
conducted   with    reasonable    care   and 
he  would  have  declined  all  issues  as  to 
on  the   ground  that   they    were   immat 
and  he  would  have  merely    pleaded  that 
was  acting  judicially   with    jurisdiction, 
was  therefore  not  liable.     The  Deputy 
gistrate   as   a  private   individual    (in 
capacity  alone   he  was   sued)  was  in  no 
interested    in   the    plaintiff's    title;  aod 
think  that  when  the   suit  fails    so   far  as 
object  is  to  establish    his    personal  liabt 
it  must  also   fail  so   far   as    its  object  is 
obtain   incidentally  a  declaration  of  title 
right  as  against  him. 

But  the   position   of   the   Government 
very  different.     The   Deputy  Magistrate 
peared  to  defend    himself,  and   the  Gove 
ment  had  really  no  interest  one  way  or 
in    the   suit.      Doubtless,     the    Govern© 
might  properly  have  undertaken  the  defei 
of   the   suit  for  the    Deputy    Magistrate 
the  manner   provided  for   in    Section  70 <* 
Act  VIII.  of   1859.     Instead   of  followinf 
that  course,  the   Government  chose  to  cob* 
forward  and  to   insist  on  being   made  ade* 
fendant  and  on  itself  contesting  the  phtot' 
iff's  right  to  erect   this  bund.     It  was  afatti 
blunder  in  Government  to  interfere  as  itajj 
But  its  advisers   apparently  considered  that 
(as  the  Judge  of  Hooghly  says  in  his  judg- 
ment) "  Government   represented  the  poWJ 
in  the  case,  whose  rights  were  endangered 
by  the  acts  of  the   plaintiff."     It  appears  © 
us  to  be  clear  that   the  Government,  bavins 
as  a  defendant,  raised  and  tried  certain  issues 
of  title  or  right  as   between   itself  and  we 
plaintiff,  must  remain  bound  by  the  decision 
on  those   issues   which   it   has  brought  JW 
itself,  whatever  becomes  of  so  much  0»  *** 
suit  as  concerns  tjie  Deputy  Magistrate.  • 
party  who  forces   himself  into*  a  8ttlt 
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ieiia&tt.  is  exactly  as  much  a  defendant  in 
respects  as  if  he  had  been  originally 
lied  a  defendant  by  the  plaintiff  in  his 
int.  And  if  issues  are  raised  by  such  a 
jendant  as  between  himself  and  the  plaint- 
•and  if  those  issues  are  properly  tried 
between  them  and  judgment  passes  upon 
m,  that  judgment  will  stand  and  will 
id  the  parties,  whatever  may  be  the  judg- 
at  on  the  original  question  between  the 
Bntiff  and  those  against  whom  alone  he  in 
i  plaint  sought  relief.  We  think,  there- 
in that  the  application  for  review  should 
'  rejected  so  far  as  if  seeks  to  affect  the 
Claration  of  the  plaintiff's  right  to  erect 
d  maintain  the  bund  as  against  the  Co- 
mment. 

Considering  the  very  good  reason  which 
e  plaintiff  had  to  complain  of  the  conduct 
>the  Deputy  Magistrate — considering  also 
e  manner  in  which  his  defence  has  been 
inducted — we  think  that  the  Deputy  Ma- 
•trate  is  not  entitled  to  recover  any  costs 
ftm  the  plaintiff,  but  that  he  ought  not 
\  be  ordered  to  pay  any  costs ;  and 
t  shall  alter  the  decree  which  has  been 
tode  accordingly.  But  as  regards  the 
wvernment,  our  decree  for  costs  will 
*mam  unaltered ;  and  the  Government 
lost,  moreover,  pay  the  plaintiff  his  costs 
f  this  application  for  review.  It  is  impos- 
ible  to  apportion  the  costs  in  this  case  so 
» to  charge  the  Government  only  with  such 
^hare  of  costs  as  would  represent  the 
■aintiffs  claim  for  a  declaration  of  right 
■  apart  from  his  claim  against  the  original 
Wcndant,  personally,  for  damages.  His 
toit  was  substantially  a  suit  for  damages, 
tod  was  valued  as  such  only.  The  Govern- 
ment came  in,  and  contesting  the  plaintiff's 
jWtt  on  its  own  account,  in  fact  altered 
■J*  whole  nature  of  the  suit.  The  sum  at 
JJich  the  plaintiff  values  his  suit,  although 
J*fcd  solely  on  the  account  of  damages 
•kiroed,  is  not  in  excess  of  the  value  which 
*Jgta  have  been  put  upon  the  suit  had  it 
te*n  one  instituted  originally  merely  for  the 
Pwpose  of  establishing  the  plaintiff's  right 
*?  gainst  Government,  and  under  all  the 
jwcmnstances  we  are  clearly  of  opinion 
™*  *  w  only  fair  to  the  plaintiff  that  he 

•noold  receive  full  costs  from  the  Govern- 
ment. 

The  manner  in  Tttirch  this  suit  has  been 

ducted  on  behalf  of  Government  is  most 

^raordinary.    The  line  adopted  through- 

.    ^  been  such  as  to  put  the  Government 

l"*  neatest  possible  *  expense   with   the. 


least  possible  chance  of  benefit.  The  suit 
was  instituted  against  an  individual  for  dam- 
ages for  an  act  done  by  him  illegally  in  ex- 
cess of  his  jurisdiction  as  Deputy  Magis- 
trate. The  Government  had  nothing  to  do 
with  the  suit,  and  would  neither  directly 
nor  indirectly  have  been  affected  by  its  re- 
sult. If  the  Government-  was  of  opinion 
that  the  Deputy  Magistrate  acted  rightly,  it 
would  have  been  perfectly  fair  and  reason- 
able that  the  Government  should  (under 
Section  70  of  the  Civil  Procedure  Code) 
have  undertaken  the  defence  of  the  suit. 
Or,  if  it  was  not  thought  desirable  to  pro- 
ceed under  Section  70,  the  advisers  of  Go- 
vernment might  have  been  instructed  to 
conduct  the  defence  for  the  Deputy  Magis- 
trate, and  the  Government  might  have  in- 
demnified him  against  any  damages  or  costs 
he  might  be  ordered  to  pay.  Had  this  lat- 
ter course  been  followed,  the  Government 
would  have  done  all  that  could  possibly  be 
done  for  the  Deputy  Magistrate,  while  it 
would  have  itself  remained  clear  of  and  un- 
affected by  the  suit.  The  Government  ad- 
visers, however,  for  reasons  best  known  to 
themselves,  chose  (instead  of  merely  under- 
taking the  defence  of  the  Deputy  Magis- 
trate) to  insist  upon  Government  being  for- 
mally placed  upon  the  record  as  a  defendant 
— a  step  from  which  no  good  could  possibly 
accrue  to  Government  or  to  the  Deputy 
Magistrate,  and  from  which  much  harm 
could  accrue,  and  has  in  fact  accrued,  to 
Government.  Having  become  a  defendant, 
the  Government  puts  in  a  written  statement 
which  is  vague  and  weak  in  the  extreme. 
The  case  goes  to  trial,  and  is  not  properly 
put  before  either  of  the  Lower  Courts,  or 
even  before  us  at  the  hearing  of  the  special 
appeal ;  the  best,  if  not  the  only  real,  de- 
fence which  the  Deputy  Magistrate  had, 
not  being  relied  on,  or,  we  may  say,  thought 
of,  till  it  is  brought  up  before  us  on  an  ap- 
plication for  a  review  of  our  judgment. 
Finally,  this  defence  is  urged  before  us,  and 
a  review  is  prayed  for  by  the  Government, 
and  not  by  the  Deputy  Magistrate  who  alone 
could  properly  urge  the  plea  now  relied  on. 

It  appears  to  us  to  be  a  serious  matte* 
that  litigation  on  behalf  of  Government 
should  be  conducted  after  such  a  fashion. 
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The  16th  June  1871. 

Present : 

Thellon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges. 

Hindoo  widow— Arrears  of  maintenance. 

Case  No.  319  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,   dated  the  29th 
December  i8jot  modifying  a   decision    of 
the  Subordinate  Judge   of  that  District t 
dated  the  29th  November  1869. 

The  Court  of  Wards  (Defendant), 
Appellant, 

versus 

Rajah  Mohessur  Roy  (Plaintiff), 
Respondent. 

Baboo  Unnoda  Pershad  Banerjee  for 
'    Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Debendro 
Narain  Bose  for  Respondent. 

Arrears  of  maintenance  due  to  a  Hindoo  widow  at 
her  death  do  not  necessarily  revert  to  the  estate  from 
which  they  were  to  be  derived,  on  the  ground  that  they 
were  not  separated  from  the  corpus  of  that  estate 
during  her  life. 

Ainslie  J. — Rajah  Biressur  Roy  died 
leaving  a  widow,  Ranee  Joy  Soonduree,  and 
two  sons,  Rajah  Chunder  Shekuressur  Roy 
and  Rajah  Mohessur  Roy.  By  an  arrange- 
ment made' by  the  Rajah,  the  profits  of  cer- 
tain villages  and  a  further  sum  of  Rupees 
2,000  per  annum  were  assigned  for  the  main- 
tenance of  the  Ranee  after  his  death,  and,  on 
the  1 2th  Assar  1269,  an  ikrarnamah  was 
executed  by  the  sons  acknowledging  her 
claim. 

Rajah  Chunder  Shekuressur  subsequently 
died  leaving  a  will,  dated  2nd  Srabun  1272, 
in  the  9th  paragraph  of  which  he  recites 
the  above-mentioned  ikrarnamah  and  admits 
that  Rupees  1,000  of  the  said  annual  sum  of 
Rupees  2,000  is  payable  out  of  his  estate  on 
account  of  the  arrangements  made  by   his 


father,  and  provides  for  a  further 

his  mother  of  400  per]annum  ouroi  his! 

parate  estate. 

Rajah  Chunder  Shekuressur  died  leai 
a  minor  son,  the  present   defendant  it 
sented  by  the  Court  of  Wards,  against 
the  Ranee  brought  a  suit  to  recover 
of  her  allowance  at  the  rate  of  Rupees  1, 
per  annum. 

She  died  while  the  suit  was  pending, 
after   some    intermediate    proceedings 
son  Rajah   Mohesstir  Roy    was  allowed 
carry  on  the  suit,  fresh  issues  being  ad<" 
as  follows  framed  on  objections  by  The 
fendant : — 

1. — Is  the  present  plaintiff  entitled  to 
ceive  the  maintenance  due  to  the  decea 
plaintiff  ? 

2. — Who,  according  to  the  Shastras,  is 
titled  to  advance  a  claim  to  the  allowance: 

The  Court  of  first  instance  held  that, 
der  the  9th  paragraph  of  the  will  of  R*J 
Chunder  Shekuressur,  the  plaintiff  was 
entitled  to  a  moiety  of  the  arrears  doe  to 
Ranee. 

On  appeal,  the  Judge  held  that  the  al 
ance  of  Rupees  2,000  per  annum  granted 
Rajah    Biressur  Roy  was  of  the  nature 
"  streedhun,"  and  that  the  right  to  the 
rears  claimed   in  respect  of  that  allowa* 
had  devolved  by  inheritance  on  the  plaintil 
the  son  to  the  exclusion  of  the  defenda 
the  grandson  of  the  late  Ranee,  but  that 
right  to  take  the  arrears  due  on  account 
the  subsequent  grant  of  an  annuity  oi  Rupc^ 
400  by  Rajah  Chunder  Shekuressur  is  to  be 
regukted  by  the  terms  of  the  will,  and  that 
each  party  will,  therefore,  take  a  half  share  of 
these. 

This  special  appeal  is  now  brought  on 
several  grounds : — 

isl.— That  the  finding  of  the  Judge  tbat 
the  money  claimed  is  streedhun  and  a* 
such  capable  of  being  inherited  by  the 
Ranee's  son,  the  plaintiff,  is  wrong  in  h*'t 
and  that  the  nature  of  the  property  has  b#a 
affected  by  the  agreement  of  28th  June  iSm 
which  the  Judge  has  not  considered* 

2nd. — That  the  money  claimed  was  not 
appropriated  during  the  lifetime  oi  && 
Ranee,  and  therefore  remains  as  part  oi  th* 
estate  from  which  \l  was  to  be  derived. 
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jfrf.-^^at  the  Ranee  sued  under  the  will 
I  was  tuerefore  bound  by  its  terms,  and 
lisequently  the  present  plaintiff  is  equally 
and  by  them. 

fih. — That  the  suit  should  not  have  been 
rived  after  the  death  of  the  Ranee,  as  the 
use  of  action  did  not  survive. 

On  the  last  point,  it  is  sufficient  to  ob- 
rve  that  the  first  Court  tried  the  suit  on 
;  merits,  and  that  when  the  plaintiff  ap- 
Wed  to  the  Judge  in  respect  of  that  part 
Ub  claim  which  had  been  disallowed,  the 
fendant  did  not  raise  this  question  by 
jy  of  cross-appeal  against  the  decree  in 
tor  ofihe  plaintiff. 

The  first  part  of  the  first  objection  is 
m  by  a  passage  in  the  Dayabhaga,  Chap- 
t  IV.,  Section  i,  Verse  15. 

M  So  Devala  says  :  Her  subsistence,  her 
Ornaments,  her  perquisite,  and  her  gains  are 
me  separate  property  of  a  woman."  Sub- 
Kence  in  the  note  is  explained  as  what  re- 
igns of  that  which  is  given  for  her  food 
pn  raiment. 

£?k"lt  is  Said  lhat  streedhun  is  consti- 
«ea  by  an  unconditional  gift,  whereas  this 
Ft  was  limited  by  the  conditions  of  the 
grecment  of  1862.  This  instrument  re- 
ws  that  the  Ranee  had  asked  her  sons  to 
£fc  her  in  writing  an  acknowledgment  of 
fe  arrangements  made  by  their  father  in 
j*  wvor,  and  that  they  accordingly  confirm 
^gnt  for  life  of  the  profits  of  certain  villages, 
«i  promise  to  pay  the  fixed  allowance  of 
Wees  2,000  per  annum.  The  agreement 
«*  continues :  "  Excepting  the  right  to  the 
uSTifv  en3°vment  of  al*  inese  things,  you 

uth!r  k       no  power  over  tliem  l0  aljenate 
toe*  by  gifr,  sale,  or  in  any  other  manner, 

«tn  w    ryour  death  a!1  the  said  properties 
w,u  be  taken  by  us  and  our  heirs." 

Jn.|hc  ^hedule  at  foot  of  the  ikrarnamah 
«c  allowance  of  Rupees  2,000  is  entered  after 
in« specification  of  the  several  villages. 

&LltV0nlended  that  this  ikrarnamah 
devoivl  !S  mo,de  in  wnich  lhe  Property  is  to 
J^ve  after  the  Ranee's  death,  but  we  fail 

natur^nf  .k11  imroduced  any  change  in  the 
ure  ot  the  property. 

ij^e'3  *9bH2fxe  derived  from  her 
^der^n0!001  from  her  sons«  She  sup 
»batthl?  /ngj  and  ib*y  added  nothing  to 

ll*  ikrarn       l  r  had  given'     The  obJect  of 

Won  bv  m  t    Was  simply  t0  Prevent  iili- 
°y  T^ing  a  declaration  in  writing 


binding  on  both  parties.  They  admitted  her 
rights  as  life-tenant  of  certain  villages  and 
to  a  fixed  annual  payment  in  cash,  and  she 
admitted  that  she  had  no  more  than  a  life- 
interest. 

The  words  "  after  your  death  they  will 
be  taken  by  us  and  our  heirs  "  are  simply 
the  natural  result  of  the  admission  by  the 
Ranee  that  her  interest  was  limited  to  her 
life,  and  cannot  be  construed  as  an  agree- 
ment between  the  two  brothers  by  which 
the  ordinary  course  of  inheritance  was  to  be 
modified.  As  regards  the  villages,  no  change 
results  from  the  passage  relied  on,  and  that 
it  was  deliberately  intended  to  be  a  compact 
between  the  two  brothers  introducing  a 
change  in  the  succession  to  the  accumula- 
tions of  the  cash  allowance,  if  any,  is  not  to 
be  inferred  from  words  which  may  very  well 
have  been  used  without  any  such  intention 
and  when  no  allusion  to  any  such  accumula- 
tion is  made. 

Now  it  is  said  that  as  the  money  claimed 
was  never  separated  from  the  corpus  of 
the  estate  of  the  deceased  Rajah  during 
the  lifetime  of  the  Ranee,  and  as  the 
grant  was  only  intended  for  her  individual 
use,  it  must  now  go  with  the  rest  of 
the  estate  to  the  heirs  of  the  Rajah.  It  is 
admitted  that  if  the  Ranee  had  borrowed 
money  for  her  maintenance  or  had  raised 
money  on  other  property  in  consequence  of 
this  being  withheld,  she  and  her  representa- 
tive would  have  had  a  title  to  claim  this  al- 
lowance to  make  good  the  loss  or  liability 
so  incurred ;  but  as  nothing  of  the  kind  is 
alleged,  it  is  contended  that  when  the  ne- 
cessity for  the  payment  ceased  with  her 
death,  the  unpaid  arrears  reverted  to  the 
estate  from  which  they  were  to  be  derived. 
But  it  has  been  held,  8  Weekly  Report- 
er, page  41,  that  arrears  of  an  allowance  for 
maintenance  can  be  legally  attached  in  ex- 
ecution of  a  decree,  which  could  not  be  done 
if  the  maintenance  belonged  of  right  to  ano- 
ther estate  until  actually  separated ;  and 
further,  the  plea  is  founded  on  the  defend- 
ant's own  wrongful  act  in  withholding  from 
the  Ranee  the  allowance  she  was  entitled  to. 
Had  she  lived  a  few  weeks  longer  and  ob* 
tained  and  executed  a  decree,  no  question 
could  have  been  raised— and  if  we  were  to  al- 
low this  plea,  we  should  be  giving  to  the  de- 
fendant a  reward  for  refusing  to  dt  that 
which,  as  has  been  found,  he  was  clearly 
bound  to  do. 

Lastly   it   is  contended   that   the   Ranee, 
•when    she   sued   under   the   will   of-  Kijah 
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Ch/inder  Shekuressur,  accepted  the  bequest 
with  the  conditions  annexed  thereto.  In 
respect  of  Rajah  Chunder  Shekuressur's 
own  bequest  of  an  annuity  of  Rupees  400  the 
plaintiff  is  content  to  take  on  these  conditions. 
Defendant  contends  that  he  cannot  split  up 
the  will  into  parts,  and  that  if  plaintiff  takes 
the  bequest  of  Rupees  400  he  must  do  so 
with  all  the  conditions. 

The  9th  paragraph  of  the  will  is  in  the 
following  terms : — 

"  An  annual  allowance  of  Rupees  2,000  and 
certain  talooks  were  allotted  by  my  father 
for  my  mother's  maintenance,  and  that 
allotment  was  confirmed  by  our  agreement. 
One-half  of  that  Rupees  2,000  is  payable 
by  me  :  in  addition  to  that  my  mother  is  to 
receive  Rupees  400,  in  all  Rupees  1,400  per 
annum,  from  my  estate.  On  her  death, 
her  estate,  talooks,  cash,  and  goods,  <&c, 
we  two  brothers  will  take  in  equal  shares, 
and  my  heirs  if  1  am  not  alive. " 

The  appellant  would  treat  this  as  if  the 
Ranee  had  resigned  to  her  son  half  of  the 
rights  she  took  under  his  father's  grant  and 
received  it  back  as  a  new  bequest  by  the 
son,  subject  to  any  conditions  he  might  at- 
tach thereto.  But  we  do  not  think  that  the 
fact  that  she  claimed  under  the  will  can  be 
so  construed. 

The  testator  does  not  speak  of  any  such 
arrangement :  he  merely  recites  what  had 
been  done  and  admits  an  existing  liability. 
If  anything  beyond  mere  recital  was  intend- 
ed, it  apparently  was  this — that  the  joint 
liability  of  the  two  sons  under  the  arrange- 
ment made  by  the  father  should  be  split  up 
into  two  several  liabilities,  so  that  while  he 
acknowledged  his  duty  to  pay  half  the  al- 
lowance granted  by  his  father,  he  might  free 
his  estate  from  any  responsibility  for  non- 
payment by  his  brother  of  the  whole  or  any 
portion  of  the  other  half.  Looking  to  the 
previous  agreement,  we  see  how  anxious  the 
family  was  to  guard  against  disputes  and 
litigation  among  themselves,  by  reducing 
their  claims  and  obligations  to  writing,  and 
we  think  it  was  only  with  this  object  that 
the  allusion  to  the  father's  arrangement  was 
made. 

On  the  death  of  the  Ranee,  the  property 
held  by  her  from  the  father  would  revert  to 
the  father's  estate  and  pass  to  his  heirs  then 
living,  but  the  Ranee  had  no  power  to  alter 
the  course  of  succession,  nor  had  Rajah 
ChuTtdej  Shekuressur  any  power  to  dispose* 


by  will  of  that  which  did  not, 
lifetime,  fall  into  his  estate. 


*S 


In  this  view,  and  under  these  cii 
stances,  this  appeal  will  be  dismissed 
costs. 


The  16th  June  187 1. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  4-  G-< 
Macpherson,  Judges. 

Review— Jurisdiction— Contribution  ( per 
or  proportionately). 

Case  No.  2384  of  1870. 

Special  Appeal  from  a   decision  passed 
the   Subordinate  Judge  of  Palna%  di 
the    1 6th  July   1870,   modifying  a 
sion    of    the    Sudder    Moonsiff  of 
District \  dated  the  lqthjuly  1869. 

Shaikh  Murdan  Ali  and  others  (Defends 

Appellants, 

versus 

Shaikh  Tufuzzul  Hossein  and  others  (Pi 
iffs),and  others  (Defendants),  Respondents* 

Moonshee  Mahomed  Fusufiox  Appellant* 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

A  suit  having  been  brought  before  a  Subordinate  J  wj* 
against  co-sharers  in  a  joint  property  for  contribatH*  * 
account  of  costs  levied  from  plaintiffs  in  a  suit  «w" 
had  been  preferred  by  all  the  co-sharers  (plaintiffs  i» 
defendants)   together,   a  decree   was  given  orden«$ 
the  defendants  to  contribute  per  capita  in  equal  shu*** 
On  application  made  to  the  Subordinate  Judges  **■ 
cessor,  a  review  was  granted,  and  additional  e?i# 
callsd  for  as  to  the  respective  shares  of  the  part*5 
the  property. 

Hklo  that  the  SubordilKi^'jadfee  wa**fega%  *"** 
petent  to  admit  the  review,  and  call  for  the  evidence. 

Held  that  the  parties  were  liable  for  the  cootr*** 
according  to  their  respective  interests  in  the  P^r 
and  not  simply  per  cnfHta,  % 
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,  J. — In  [his  case,  ihe  p!ainliffs 
r  contribution,  the  plaintiffs  being 
wrers  and  the  defendants  being  3 
joint  property  in  respect  of 
,  suit  had  been  preferred  by  all 
rties  together,  and  had  been  dis- 
j  with  costs,  which  cos:-*  hive  been 
rom  the  plaintiffs. 

!  decree    was   given    in    the    first    in- 
e  by  the  former  Subordinate  Judge,  in 
:  defendants  were  ordered  to  con- 
tafti/a  in  equal  shares.     Applica- 
tion    made  ^to    the    Subordinate 
I  *vho   succeeded    him.    Daboo    Grish 
mder  ijhose,    to    review    that  judgment 
B  modify  the  decision   by  awarding  con- 
Ittion  in  proportion  to  the  shares  which 

■  parties  respectively  owned   in   the  joint 
•perty.     The  Subordinate  Judge  admitted 

■  review,  and  called   for  some  additional 
Hence,  peing  a  kobalah  which  the  plaint- 

I  had  in    their    possession,    in   order    to 
■»  himself  as   to   what  their    respective 


IB  the  first  place,  it  is  contended  that  the 
Wasion  of  the  review  under  those  cir- 
kUUuces  was  improper.  Hut  it  seems  to 
\  that  that  is  a  mailer  which   we  cannot 

ph  In  special  appeal.     The  Subordinate 

Pge  was  legatlv    empowered    10  admit   a 

j*e*  if  he  thought    fit,    and    having    ad- 

ed  It  he  also  had  power  to  cali  for  ad- 

■tonal  evidence    if    he   thought    thai    the 

■tresis  of  justice  required  it. 

Ji  is  then  contended  thai  the  kobalah 
pch  was  put  in  afterwards  by  the  plaintiff 
pno  evidence  as  10  what  the  shares  of  the 
■JUk  respectively  were.  There  might  be 
•WKihinsr  in  this  argument  if  ihe  defend- 
P*  had  anything  to  allege  as  to  what  the 
F*™1  were  otherwise  than  what   has  been 

W"l  by  the  Courts  below  ;  but  the  defend- 
on  doubt  for  prudential  reasons,  de- 
™>w  laying  anything  whatever  on  that 
\  We  have,  therefore,  no  reason  to 
■•Pposethat  the  decision  was  in  faci  wrong. 

™i«  die  special  appeal  must  be  dismiss- 
al ■im  costs. 

■Jfaiphtrion,  /.— I    also    think    that    this 

•Wwl  '^-PTrr  iimri-rii    with  costs.     I 

M  doubt  that  the  parties  are  liable  to 

Wnhmion  amongst  themselve-,  according 

"r  respective  interests  in  the  subject 

]e  original  suit,   and,  not   simply   per 


ikPortkr.  Rulings,  ;y 

The  16th  June  1871. 

The  Honble  K.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Suit  for  rent— Limitation— Deduction— Tender 
of  payment 

Case  No.  236  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Tipperah,  dat- 
ed Ihe  3rd  September  18JO. 

Eshan  Chunder  Hoy  (Defendant), 
Appellant, 


Khajah  Assanoollah  (Plaintiff), 
Respondent. 

B<iboos  Kalee  Mohun  Doss  and  Romesh 
Chunder  Milter  for  Appellant. 

The  Advocate-General  and  Mr.  R.  E. 
Twiddle  and  Baboo  Chunder  Madhub 
Ghose  for  Respondent. 


Where  lirr 
rem,  deducti 


Milan  Is  pleaded  in  3  suit  for  arrears  0 
1  must  be  allowed  to  the  landlord  for  th 
ling  to  eject  defendants  as  trespassers. 


A  ryot's  tenderof  payment  to  lie  valid,  must  bu  made 
at  the  proper  place  and  to  a  person  authorized  to  receive 
the  same. 


Jackson,  J. — We  think  that  this  appeal 
must  be  dismissed  on  all  points.  It  was  a 
suit  for  arrears  of  rent  for  the  years  1271- 
1276.  The  Lower  Court  has  decreed  the 
whole   of  that  rent  with  costs  and  intttest. 

The  first  point  which  has  been  taken  in 
appeal  is  that  the  rent  for  the  year  12J2  is 
"barred  by  the  law  of  limitation. 
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tVe  think  that  the  Subordinate  Judge  has 
given  very  good  reasons  for  holding  that  it 
is  not  barred.  The  principle  laid  down  by 
the  Privy  Council  in  the  case  of  Ranee 
Surnomoyee*  applies  very  clearly  to  this 
case.  It  was  impossible,  under  the  circum- 
stances of  the  litigation  pending  between 
the  plaintiff  and  the  defendants,  that  the 
plaintiff  should  have  brought  this  suit  against 
the  defendants  as  his  tenants  for  rent  whilst 
he  was  still  suing  to  eject  them  as  tres- 
passers. 

The  next  point  upon  which  this  appeal  is 
preferred  to  us  is  as  regards  the  costs  in  the 
Lower  Court.  The  determination  of  that 
question  rests  upon  the  tender,  which,  it  is 
stated,  the  defendants  made  just  about  the 
time  when  this  suit  was  instituted.  Their 
allegation  is  that  they  tendered  .the  full 
amount  of  the  money  which  they  considered 
to  be  due  before  the  plaint  was  written  out. 
The  evidence  upon  the  point  is  very  doubt- 
ful, even  upon  the  fact  which  the  defendants 
wish  to  prove.  But  there  is  against  them 
also  the  fact  that  the  tender  was  not  made 
at  the  proper  place  or  to  a  person  authorized, 
either  under  the  law  or  by  the  plaintiff,  to 
receive  the  money.  Such  a  tender  is  not 
sufficient,  and  the  plaintiff  is,  therefore, 
entitled  to  his  costs.  It  is  also  to  be  re- 
collected that  this  tender  was  made  at  the 
very  last  moment  of  three  years  arrears  of 
rent. 

A  cross-appeal  is  taken  on  the  part  of  the 
plaintiff  as  regards  the  interest  which  has 
been  awarded,  and  also  as  to  the  rate  of 
interest.  But  we  think  we  ought  not  to 
interfere  on  either  point.  We  think  the 
Subordinate  Judge  was  quite  right  to  give 
no  interest  previous  to  the  decree,  as  previ- 
ous to  that  time  the  question  was  still  open 
as  to  whether  any  rent  should  be  paid  or 
not. 

As  regards  the  rate  of  interest,  this  rate 
is  not  founded  upon  the  rent-law,  but  found- 
ed under  Act  VIII.  of  1859  on  the  total 
amount  due  at  the  date  of  the  decree. 

There  only  remains  the  question  of  831 
rupees  which  was  claimed  as  a  set-off,  and 
which,  we  think,  as  it  is  admitted,  may  be 
deducted  from  the  amount  of  the  decree. 

We  affirm  the  decree  of  the  Lower  Court 
with  this  modification  that  the  sum  of 
Rupees  831  be  deducted  from  it. 

^  *        *  11  W.  R.,  P.  C,  p.  5. 


Rulings.        rVfll/CVI, 
;<jBts  of 


Each  party  will  bear  his  own  cq£Ts  of  this 
appeal. 


The  19th  June  1871. 
Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge.  . 

Agent's  fraud—Benefit  to  principal— Regulation 
VIII.,  1819-SaJe  valid— Effect  void. 

Case  No.  2264  of  1870. 

Special  Appeal  from  a  decision*  passid  h) 
the  Judge  of  Backergunge,  dated  iht 
12th  August  r8fot  affirming  a  decision  ff 
the  S udder  Ameen  of  that  District, 
dated  the  24th  March  1868.  • 

Koylash  Chunder  Banerjee  and  another 
(Defendants),  Appellants, 

versus 

Kalee  Prosunno  Chowdhry  and  another 
(Plaintiffs),  Respondents. 

Baboo s  Anund  Chunder  Ghossal  and  Kaitt 
Mohun  Doss  for  Appellants. 

Baboos  Durga  Mohun  Doss  and  Mohintt 
Mohun  Roy  for  Respondents. 

A  putncc  talook  being  about  to  be  brought  to  sate 
under  Regulation  VI 1 1,  of  18 1 9,  the  agents  of  the  sharers 
were  in  attendance  at  the  Collectorate  on  the  day  of 
sale,  prepared  to  pay  the  rent  due.  Two  of  the  ag arts 
(G  and  B)  happening  to  be  out  of  the  way  at  the  time 
the  lot  was  about  to  be  called  up,  the  third  (K),  without 
informing  the  Collector  or  zemindar's  agent  of  their 
intention  to  pay,  or  giving  notice  to  the  others,  pur- 
chased the  putnee.  mvju*«i*>**-        "^ 

Held  that  K's  act  was  one  of  bad  faith,  and  that 
the  4  annas  shareholders  whom  he  represented  could 
not  in  equity  be  allowed  to  benefit  by  adopting  the 
fraud.  • 


'l>i 


Civil 


THE    WEEKLY    REPORTER. 


Rulings. 


81 


[KLDOtf,  as  between  the  Collector  and  zemindar 
the  defaulting  putneedars,  the  sale  was  valid ;  but 
i  it  was  void  so  far  as  it  created  a  title  in 
*  of  the  4-annas  shareholders  to  the  12-annas 
re,  and  K  must  be  treated  as  having  made  the 
chase  on  account  of,  and  as  a  trustee  for,  the  12- 
as  shareholders. 

Norman,  C.  J. — The  plaintiffs  in  this 
e  were  holders  of  12  annas  of  a  putnee 
ook  called  Chur  Shulyo  Ghose,  the  re- 
lining  4  annas  of  which  belonged  to  certain 
(tons  who  have  been  called  in  these  pro- 
fadings  the  Bhoomick  and  Poddar  defend- 
to,  each  of  whom  had  2  annas.  On  the 
|h  ofr  May  1866,  the  putnee  was  being 
dught  to  sale  in  pursuance  of  the  provi- 
des of  Regulation  VIII.  of  18 19.  The 
lent  for  the  plaintiffs  and  the  agent  for  the 
ioomick  and  Poddar  defendants  were  both 
■dy  at  the  Collectorate  on  that  day,  pre- 
Hed  to  pay  their  shares  of  the  rent.  The 
jmindar'^mookhtear,  Baboo  Mohima  Chun- 
Dmt,  objected  to  take  the  rent  with- 
the  payment  of  some  small  expenses, 
parties  at  first  refused  to  pay  these 
inses,  but  ultimately  the  plaintiffs'  agent 
ponder  Mohnn  Ghose  agreed  to  pay  his 
hre  of  the  expenses.  The  agent  of  the  4- 
Was  shareholders,  Kalee  Banerjee,  however, 
erasing  to  pay  their  share  of  the  expenses, 
k  zemindar's  mookhtear  would  not  take 
ayment  of  the  rent. 

An  account  of  what  took  place  is  given 
gf  the  witness  Chunder  Mohun  Ghose. 
He  says  :  "  I  was  not  in  a  position  to  pay 

toe  whole  16  annas  of  the  rent.  Kalee 
»  fcu  ^ee'  tne  aSent  of  the  4-annas  share- 
«  r  „»  t0°^  me  awav  from  where  the 
^  Collector  was  sitting  in  order  that  we 
^  iwgbt  prepare  a  petition  for  the  purpose  of 

lodging  the  rent  in  the  Collectorate." 

There  was  a  "  talk"  or  "  agreement"  (the 
"«mg  of  the  Bengalee  word  used  is  not 
JjV  clear)  that  Koylash  Chunder  Banerjee, 

I.  Vf> lhe  a*em  of  one  of  the  4-annas 
"^holders,  should    remain    in   Court    to 

*«<*  the  proceedings,  and  should  give 
I  i?JJ*  *«**  the  sale  commenced.  Chunder 
™n  Ghose  and  Kalee  Banerjee  went 
T^Kaws  and  commenced  writing  a  peti- 
uo«  lor  the  purpose  of  lodging  the  rents. 
^^dcrMohun  Ghose  then  goes  on  to 
44  Li  ^^  |i^*(ion  was  half  finished, 
"'tori  ^neriee  said  to  me  *  Let  us  go 
*  on  ?e  *hat  is  doinS  upstairs.'  1  went 
«MkI       *w  that  Koylash  had  purchased 

V*l  XVI, 


Mohima  Chunder  Dutt,  the  agent  of  lhe 
zemindar,  deposed  that  it  appeared  to  him 
that  Chunder  Mohun  Ghose  had  been  got 
out  of  the  way  fraudulently,  for  the  purpose 
of  enabling  Koylash  Chunder  Banerjee  to 
make  the  purchase. 

We  think  that  there  is  no  doubt  that  it 
was  an  act  of  bad  faith  amounting  to  fraud 
on  the  part  of  Koylash  Chunder  Banerjee  to 
remain  and  purchase  the  putnee  without 
making  any  attempt  to  inform  the  Collector 
or  the  zemindar's  agent  as  to  what  was 
taking  place  in  the  room  below,  or  attempt- 
ing to  convey  any  information*  to  Chunder 
Mohun  Ghose  or  Kalee  Banerjee  that  the 
lot  was  about  to  be  called  up.  Had  Koylash 
Banerjee  spoken  to  the  Collector,  the  sale 
might  have  been  stayed  at  least  for  a  time 
long  enough  to  enable  Chunder  Mohan 
Ghose  and  Kalee  Banerjee  to  come  upstairs. 
Had  he  told  Chunder  Mohun  Ghose  that 
the  sale  was  about  to  commence,  the  rent 
would,  no  doubt,  have  been  paid,  and  the 
sale  would  never  have  taken  place. 

We  think  we  should  be  deciding  this 
case  contrary  to  equity  and  good  conscience 
if  we  were  to  allow  the  4-annas  share- 
holders to  enrich  themselves  at  the  expense 
of  their  co-sharers  by  adopting  the  fraud  of 
their  agent. 

We  think  that  the  decree  of  the.  Lower 
Appellate  Court,  so  far  as  it  declares  the 
sale  to  be  void,  cannot  stand,  because,  as 
between  the  Collector,  the  zemindar,  and 
the  defaulting  putneedars,  the  sate  was  per- 
fectly valid  and  binding.  The  question  we 
have  to  deal  with  is,  not  whether  the  sale 
should  be  set  aside,  but  what  is  the  effect  of 
the  purchase  at  that  sale. 

We  think  that  Koylash  Chunder  Banerjee 
must  be  treated  as  having  made  the  purchase 
on  account  of,  and  a  trustee  for,  the  plaint- 
iffs, the  12-annas  shareholders,  to  the 
extent  of  their  12-annas  share;  that  the 
sale,  therefore,  so  far  as  it  creates  a  title  in 
favor  of  the  present  appellants  or  the 
Bhoomick  and  Poddar  defendants  to  the  12- 
annas  share  of  the  plaintiffs  must  be  de- 
clared void.  It  must  be  declared  that  the 
plaintiffs  are  entitled  as  from  the  date  qf 
that  purchase  to  their  12-annas  share,  the 
plaintiffs  being  accountable  to  the  defendants 
for  the  amount  of  the  rents  from  which  they 
have  been  released  by  the  defendants'  pay- 
rcent  of  the  purchase-money.  To  mis  ex- 
tent the  decree  of  the  Lower  Appellate  Court 
must  be  modified,  and  the  respondents  will 
have  their  costs  of  this  appeal.  • 
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The  19th  June  1871. 


Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 


Revenue  Courts— Jurisdiction— Inci- 
dental question  of  title. 


Case  No.  70  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
tke  Officiating  Judge  of  Gya,  dated   the 

-  31 st  August  1 8 jo,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  30th  May  rSjo. 

Mohesh  DuU  (Defendant),  Appellant, 


versus 


Baboo  Beg  Narain  Singh  (Plaintiff), 
Respondent. 

Mr.  R.  T.  Allan  for  Appellant. 

Baboos  Nil  Madhuh  Sein  and  Umbika 
Churn  Rose  for  Respondent. 

In  a  suit  for  arrears  of  rent  under  Act  X.  of  1859, 
where  defendant  admitting  plaintiff's  interest  in  the  land 
alleged  that  it  was  the  ijmalee  property  of  himself  and 
the  plaintiff,  the  Revenue  Court  dismissed  the  suit  on  the 
ground  that  it  had  no  jurisdiction.  The  Judge  in  ap- 
peal reversed  the  decision  and  gave  plaintiff  a  decree. 

Hbld  that,  even  if  the  Judge  had  gone  simply  into 
the  question  of  title  and  decided  whether  the  estate 
>flfff  *s  joint  or  separate,  and  on  that  decision  based  a  de- 
vise, hfi  would  not  have  been  wrong. 


u 


.  Glover,  J. — This  was  a  suit  for  arrears  of 
int.  of  the  year  1274.  The  defendant  ad- 
mted  that  the  plaintiff  had  an  interest  in 
Viand  for  which  rent  was  demanded,  but 
**td  that  it  was  the  ijmalee  property  of  him- 
telt  Aid  the  plaintiff,  and  that,  although  he 
cultivated  a  certain  portion  of  land  within 
the  estate,  he  was  for  that  land  not  in  the 
position  of  the  plaintiff's  tenant. 


The  first  Court  considered  that 
question  of  disputed    shares    of*an 
which  could  not  possibly  be  decided  in  a! 
venue  Court,  and  held  that  he  had  no  ji 
diction. 

The  Judge  reversed  this  decision, 
found  that  the  plaintiff  had  proved  by 
evidence  that  the  land  belonged  to  bim 
parately ;  that  the  defendant  had  ei  * 
failed  to  prove  that  the  family  was  as 
divided  family  and  the  property  joint; 
that,  as  the  defendant  admittedly  cultif 
land  within  his  property,  the  plaintiff 
entitled  to  recover  rejat  from  him. 

V 

The  point  taken  in  special  appeal  is 
in  an  Act  X.  suit  the  relationship  of  *' 
lord  and  tenant  is  not  to  be  proved  by 
into  the  question  of  title ;  that  in  this 
no  kubooleut  has  been    produced  nor 
proof  of  payment  of  rent  by  the  defendr 
previous   years;   and   that    the  Judge 
wrong  in  deciding  the  question  #of  tei 
upon  the  evidence  of  a  joint  title  put  f< 
by  the  plaintiff. 

We  think  that  substantially  the  d( 

of  the  Judge  was  right  and  should  be 

ed.    The  question  as  to  whether  the  Re* 

Courts  would  be  entitled  to  go  into  bm 

connected  with  title  with  the  view  to  | 

the    relationship    of    landlord    and  If 

between  a  plaintiff  and  defendant  was  tj 

deal  discussed  in  the  case  of  Hurrec 

shad  Malee  versus   Koonjo  Beharec 

and  others,    reported    at   page  29  of 

Special   Number  of  the    Weekly  Re] 

(Full  Bench  cases) ;  and  it  was  there  laid 

that  where  a  plaintiff  came  into  Court  1 

as  landlord  For  rent  and  was  met  ojm 

defendant   claiming  a  separate  right  of  * 

own  and  a  denial  of  the  tenancy,  it  *** m 

the    Court    first    to    consider    the   circa* 

stances  of  the  case  and  the  evidence  and* 

decide  whether  it  had  jurisdiction  or  ntt> 

and  to  do  this,  of  course,  it  was  neces»7 

tt>\  go  incidentally  into  the  question  of  w 

because  until  that  had  been  shown  to beow 

wayT  or  the  other,  the  Revenue  ^rt.?£? 

not  have  known  whether  it  had  lnTlff^ 

or  not.     The  same  principle  was  laid  ow 

at  page  47  of  the  same  volume,  in  lne  °* 

of  Doyal  Chunder  Ghose  and  others  vtrv 

Dwarkanath  Misser  and  others,  that  ww* 

a  plaintiff  comes  intuiaaUfrfleSffdmgn^' 

the  question  of  jurisdiction  is  "°\ot®^t 

raised  by  what  he  may  say  in  his  PfJjV' 


but  by  the  defence  which  is  set  up  bj 
defendant,  and  if^  the  defendant  denies  v» 
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i  CouK  has  any  jurisdiction,  and  grounds 
It  denial  on  the  fact  that  he  is  a  share- 
Her  In  the  estate  and  a  co-proprietor 
&  the  plaintiff,  it  is  manifest  that,  before 
^Coort  can  hear  the  case,  it  must  go  into 
it  question,  and  decide  it  in  so  far  as  the 
Ipose  of  the  case  is  concerned. 

tfre  have  been  referred  to  a  Full  Bench 
ling  reported  in  Volume  VIII.,  Weekly 
jporter,  page  428,  in  the  case  of  Prosunno 

Ear     Paul     Chowdhry    versus    Koylash 
ier  Paul  Chowdhry ;  but  this,  we  may 
k,  was  a  very  peculiar  case,  and  indeed 
has  nothing  in  common  with  the  one  now 

!bre*us,  and  the  opinion  of  the  learned 
Jges  in  that  case  had  reference  solely  to 
peculiar   nature  of  the  reference  then 
to  them,   and  they  by  no  means  lay 
any  general  rule  such  as   has   been 
down  in  the  cases  just  mentioned. 

[We  think  that,  even  if  it  could  be  said 
the  Judge  in  deciding  this  case  had 
e  simply  into  the  question  of  title,  and 
decided  that  the  estate  was  joint  or 
rate,  and  on  that  decision  had  based  a 
ce  with  reference  to  the  rent,  he  would 
have  been  wrong ;  but  it  so  happens 
there  was  also  other  evidence  on  which 
Judge  seems  to  have  relied  as  much,  if 
more  than  upon  the  evidence  of  title, 
era!  witnesses  were  examined,  and  three 
them  at  least  have  deposed  to  the  fact 
the  plaintiff  received  rent  from  the  de- 
act  for  the  land  in  dispute  up  to  the 
the  case  was  instituted.  There  is  no 
ion  with  regard  to  the  veracity  of  these 
esses  raised  in  the  grounds  of  appeal, 
the  Judge,  after  contrasting  their  evi- 
ce  with  the  evidence  given  by  the  de- 
dant's  witnesses,  has  given  a  clear  opinion 
£*t  it  is  worthy  of  credit ;  and  this  evidence, 
pthout  going  any  further,  would  be  suffi- 
J*Jjt  to  establish  the  relationship  of  land- 
|pw  and  tenant  between  the  parties  to  this 
™t.  It  js  contended,  no  doubt,  that  the 
|fjK*ge  has  not  expressly  said  in  his  judg- 
fijjjj*  that  he  relies  upon  this  evidence,  but 
i2PJj°a5h  there  is  no  express  mention  of  that 
l??»  he  does  say  that  he  has  made  a  selection 

'2*    Cn  ^e  evl(^ence  °f  the  plaintiff  and 
!^t  of  the  defendant,  and  that  there  is  no 

*  iSa  aS  t0  wn*cn  is  most  reliable,  and  as  he 
aUttdes  hfipi.  >r  |jv>  ™frpi-  of  the  oral  evi~ 
Pj^  it  necessarily11  includes  that  of  the 
a*j* witnesses  above  mentioned. 
jjTJ"?  *8  ^  only  ground  taken  in  special 
2P^l»  ^d  as  it  fails  the  appeal  must  bedis- 
"^^th  costs. 


The  19th  June  1871.  • 

Present: 

The  Hon'ble  G.  Loch  and  Dwarkanath  ■; 
Mitter,  Judges. 

Criminal  proceedings— Right  of  suit- 
Abuse— Damages. 

Case  No.  215  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-Pergunnahs,  dated  the 
28th  December  i8jot  reversing  a  decision 
of  the  Second  Additional  Moonsiff  of  Ali- 
pore 9  dated  the  2jth  May  r8jo. 

Sreenath  Mookerjee  (Plaintiff),  Appellant, 

versus 

Komul  Kurmokar  and  others  (Defendants^ 

Respondents. 

Baboos   Oopendro  Chunder  Bose  and  Jogen- 
dro  Chunder  Bose  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 

The  failure  of  an  injured  party  to  institute  criminal 
proceedings  does  not  deprive  him  of  his  right  to 
bring  a  suit  in  the  Civil  Court  to  recover  damages  for 
abuse. 

Mitter,  J.— We  think  that  the  Judge  is 
wrong  in  holding  that  the  abusive  wonjs 
complained  of  by  the  plaintiff  in  this  case 
are  not  actionable.  It  is  true  that  the  plaint- 
iff might  have  instituted  proceedings  against 
the  defendant  in  the  Criminal  Court ;  btt 
his  failure  to  do  so  does  not  deprivyhim  of 
his  right  to  bring  a  suit  in  the  Civil  Cent. 
The  case  is  governed  by  the  ruling  «f  a 
Division  Bench  of  this  Court  in  case  oUfcdee 
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Coqmar  Mitter  versus  Ramguttee  Bhuttachar- 
jee.*  The  words  alleged  to  have  been  used 
were  certainly  such  as  to  wound  the  feelings 
of  the  plaintiff.  The  Lower  Appellate  Court 
must,  therefore,  come  to  a  clear  finding  upon 
the  evidence  whether  the  defendants  did 
use  those  words  or  not.  We  wish  further 
to  observe  that,  if  the  plaintiff's  case  is  a 
true  orte,  it  would  be  certainly  wrong  to 
saddle  him  with  all  the  costs  of  this  litiga- 
tion. 

The  case  is,  therefore,  remanded  to  the 
Judge  to  be  tried  with  reference  to  the  above 
remarks.     Costs  to  abide  the  result. 


*  The  1 6th  December  1870. 

Present  : 

The  Hon'ble  G.  Loch  andG.  C.  Paul,  Judges. 
Case  No.  15S0  of  1870. 

Special  Appeal  from  a  decision  passed  by  the  Judge  of 
the 24-Pergttnnahs,  dated  the  26th  May  1870,  revers- 
ing a  decision  oftheMoonsiffofBusseerhaut,  dated 
the  18th  December  i86g. 

Kalee  Coomar  Mitter  (Plaintiff),  Appellant, 

versus 

Ramguttee  Bhuttacharjee  and  another  (Defendants), 

Respondents. 

Baboo  Kashee  Kant  Sein  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondents. 

Loch,  7.-— Wb  think  that  the  judge  is  wrong  in  refus- 
ing to  exercise  jurisdiction  in  this  case. 

We  think  that  a  suit  for  recovering  damages  for  abuse 
will  lie  in  the  Civil  Court,  and  we  find  there  are  various 
decisions  of  this  Court  to  support  this  view.  We  refer 
to  one  reported  at  page  10,  Volume  I.,  Weekly  Reporter, 
and  another  in  Volume  VI.,  idem,  page  151. 

It  was  urged  by  the  respondent  that  the  present  is  a 
suit  of  a  nature  cognizable  by  a  Court  of  Small  Causes, 
and  that,  therefore,  no  appeal  will  lie ;  but,  referring  to 
Section  6,  Act  XI.  of  1865,  we  see  that  this  is  not  a  suit 
of  that  nature,  for  Clause  3  of  that  Section  provides  as 
follows :  "No  action  shall  lie  in  any  such  Court" 
(namely  a  Court  of  Small  Causes)  "  for  the  recovery  of 
damages  on  account  of  an  alleged  personal  injury,  un- 
less actual  pecuniary  damage  shall  have  resulted  from 
the  injury." 

Now,  here  it  is  not  alleged  that  any  pecuniary  damage 
has  resulted,  and  wc,  therefore,  reject  the  objection 
taken  in  bar  of  this  appeal. 

The  case  will  go  back  to  the  Judge  in  order  that  he 
may  dispose  of  it  on  the  merits. 

Costs  will  follow  the  ultimate  result. 

Paul,  7.-—  I  concur. 


The  21st  June  1871 

Present : 

The  Hon'ble  J.  P.  Norman,  Ojficietn 
Chief  Justice. 

Court  Fees— Defendant  without 
tion  380,  Act  VIII.  of  1850— Section  8» 
XXIII.  of  1861. 

Case  submitted  to  the  Chief  Jfustice  by 
R.    Belchambers,    Taxing    Officer  *f 
High  Court,  under  ^Section  5  of  the 
Fees  Act,  i8jo. 

J.  M.  Edmond  and  another 

versus 

M.  Niersis. 

When  a  plaintiff,  in  order  to  make  proof  under' 
tion  281,  Act  VIII.  of  1859,  that  the  defendant,  fori 
purpose  of  procuring  his  discharge  without 
the  decree,  has  wilfully  concealed  property,  &c», 
to  examine  the  defendant,  he  nust  pay  the  Court 
for  the  oath  and  the  cost  of  reducing*  the  deposftwU 
the  witness  to  writing.     It  is  otherwise  under 
Act  XXIII.  of  1861,  in  which  case  the  fee  isap| 
demandable,  if  at  all,  from  the  applicant. 

Case. — The  defendant,  having  been  ai 
ed  in  execution  of  the  decree  obtained 
him  in  this  suit,  applied  for  his  disci 
under  Sections  280  and   281  of  Act 
of  1859.     On  being  brought  before  the 
he  was  examined  by  the  plaintiff,  and 
examination    was  reduced    into  writing 
conformity  with  the  usual  practice  in 
cases. 


*  Every  oath  or  affirmation 
administered  to  witnesses  in 
Court,  or  before  a  Judge  or 
duly  authorized  officer  of  the 
Court  ...  Rs.  12. 

For  reducing  into  writing  the 
depositions  of  witnesses,  per 
each  folio  of  90  words  ...  Ans.  8. 


It  is  submitted  on  behalf  of  the  plaintf 
that  the  fee  allowed  by  the  table  of  fees,  as  P* 

m  arginMo* 
swearing  *  **" 
ness  and  reduc- 
ing his  deposi- 
tion into  wriiinfc 
is  not  paywe 
when  a  defeod- 

ant  is  examined  under  Section  281,  or, » 
payable,  is  not  payable  by  the  plaintiff. 

In  support  of  the  first  alternative  ilisS**r 
that  a  defendant,  when  examined  under  Sec- 
tion  381,  is  not  a  witness  in  the  sen*<c°ft' 
\  templated  by  the  tajble  of  fees. 
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etiorf\^8i  provides  that  the  plaintiff 
y  make  proof  that  the  defendant  for 
purpose  of  procuring  his  discharge 
mt  satisfying  the  decree  has  wilfully 
sealed  property  or  his  right  or  interest 
fin,  or  fraudulently  transferred  or  removed 
lerty,  or  committed  any  other  act  of  bad 
*;"  and  with  a  view  to  make  such  proof 
plaintiff  usually  examines  the  defendant, 
sometimes  other  persons  also. 

a  support  of  the  second  alternative  it  is 
fed  that  a  defendant,  who  is  examined 
ter  Section  281,  attends  on  his  own  behalf 
I  tenders  himself  fo;  cross-examination, 
I  that,  if  any  fee  is  payable  for  reducing 
examination  into  writing,  it  should  be 
by  himself,  and  not  by  the  plaintiff. 


it  would  be  impossible  to  obtain  payment 
die  fee  from  a  defendant  discharged  on  the 
tod  that  he  has  no  property,  though  if 
be  held  that  the  fee  is  payable  by  the  de- 
it  it  could  be  paid  by  the  Accountant- 
ral  of  the  Court  out  of  a  fund  in  his 
the  interest  of  which  is  applicable 
the  purpose  of  obtaining  the  discharge 
prisoners. 

It  may  be  hard  to  require  payment  of  the 
i  from  a  plaintiff  who,  by  the  discharge 
rtbe  defendant,  has  been  deprived  of  the 
Refit  of  his  decree ;  but  the  same  might 
6  said  of  any  other  fee  paid  by  him  in  the 

■Wbcn  persons  other  than  the  defendants 
fc  examined  by  the  plaintiff  under  Section 
fc,  it  is  not  denied  that  the  plaintiff  would 
liable  for  payment  of  the  fee  for  reducing 
Ito  writing  the  examination  of  such  per- 
As. 

The  question  which  1  am  asked  to  refer 
*  the  determination  of  the  Hon'ble  the 
*W  Justice,  is  whether  any  fee  is  payable 
J*  reducing  into  writing  the  examination 
■» defendant  examined  under  Section  281 ; 
™  ti  so,  by  whom  the  same  is  payable. 

Opinion  0/ the  Chief  Justice. 

*  think  that  when  the  plaintiff,  in  order 
!i*^e  the  proof  referred  to  in  Section  281, 
?0(*C8  to  examine  the  defendant,  he  must 
W  for  the  oath  and  the  cost  of  reducing 
r  kP^'totfol'Tfrw^  to  writing. 
J*  *ould  be  otherwise  under  Section  8  of 
?*.  XXIII.  of  1 86 1,  in  which  case  the 
W  Btmuentl)-  deraandable,  if  at  all,  from 


The  21st  June  1871.  • 

Present : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Plea  in  bar— Jurisdiction— Collateral  issues- 
Section  2,  Act  VIII.,  1859  —  Execution-pro- 
ceedings—Section  n,  Act  XXIII.  of  1861. 

Case  No.  226  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  A  dditional  Subordinate  Judge  of  Dac- 
ca, dated  the  23rd  August  i8jo. 

Salahmunissa  Khatoon  (Plaintiff),  Appellant, 

versus 

Mohesh  Chunder  Roy  and  others  (Defend- 
ants), Respondents. 

Baboos  Sreenath  Dass,  Hem  Chunder  Ba- 
nerjee  and  Grisn  Chunder  Ghose  for  Ap- 
pellant. 

Baboos  Kalee  Mohun  Dass,  Doorga  Mohun 
Dass,  Romesh  Chunder  Miller,  and  Nullit 
Chunder  Sein  for  Respondents. 

Where  a  plea  of  res  judicata  is  set  aside,  and  a  suit 
admitted  by  a  Judge,  his  successor  has  no  authority  to 
re-open  the  question,  but  should,  under  any  circum- 
stances, record  his  opinion  on  the  merits. 

A  decision  on  a  collateral  issue  as  to  the  rights  of  the 
parties  prior  to  a  decree  in  a  suit  for  enhancement  of 
rent,  is  no  bar  to  another  suit  on  the  point  so  decided. 

• 

Jackson,  J. — The  plaintiff  has  brought 
this  suit  with  reference  to  certain  proceed* 
ings  in  a  former  suit,  which  the  present 
defendant  brought  against  him  so  far  back 
as  the  year  1848.  The  present  defendant 
in  that  suit  sought  to  enhance  the  rent  of 
the  present  plaintiff's  under-tenure,  situated 
in  6  different  mouzahs,  viz.,  mouzah  Ayna- 
pore  Teghurree,  Kismut  Chandoir,  Kismut 
Aughdhakooly,  Kismut  Pach  Dhakooly, 
Kismut  Sola  Kahanya,  and  Kismut  Kankaly. 

One  of  the  points  which  was  contended 
for  in  that  suit  on  the  part  of  the  then  de- 
fendant was  that,  although  the  defendant 
held  some  portion  of  some  of  these  mouzahs 
as  an  under-tenant  still  he  held  a  very 
much  larger  portion  of  them  in  his  own 
proprietary  right.  The  question  as  to  the 
rights  of  the  parties  was  then  put  in  issue, 
and  a  decision  was  then  arrived  at,  a§d  the 
plaintiff  was  declared  entitled  as  proprietor 
to  the  whole  of  these  mouzahs,  and  obtained 
a  decree  for  enhancement  of  the  defendant's 
jrent.  m 
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•The  decree  of  1848  seems  to  have  been 
executed  with  some  delay.  But  in  1863  we 
find  execution-proceedings  going  on  up  to 
the  High  Court,  in  which  it  was  held  that,  in 
execution  of  that  decree,  the  Ameen  might 
measure  and  ascertain  what  amount  of  land 
was  situated  in  those  mouzahs,  and  even  if  he 
found  land  in  excess  of  what  was  stated  in 
the  plaintiff's  plaint  to  be  the  extent  of 
those  6  mouzahs,  still  the  plaintiff  would  be 
entitled  to  assess  the  whole  of  the  land  so 
found  as  covered  by  the  decree. 

Again  in  1867  and  1868  execution-pro- 
ceedings were  carried  on,  and  an  Ameen 
then  went  to  the  land  and  measured  the 
whole  of  these  mouzahs,  and  reported  that 
there  were  176  khadas,  upon  which  he 
assessed  rent. 

It  is  said  that  the  then  defendant  was  not 
present  at  the  time  of  the  measurement  by 
the  Ameen.  He  appears  to  have  raised  no 
objection  before  the  Ameen ;  but  he  put 
in  a  petition  of  objection  before  the  Court 
which  was  executing  the  decree,  stating  that 
the  Ameen  had  not  only  measured  the  lands 
of  the  mouzahs  contained  in  the  decree,  but 
that  he  had  measured  also  lands  belonging 
to  defendant's  mouzahs  separate  from  those 
relating  to  the  decree. 

This  question  was  tried  by  the  Court 
executing  the  decree,  and  was  decided 
against  the  then  defendant.  The  defendant 
appealed  to  the  Judge,  and  subsequently  ap- 
pealed to  the  High  Court,  and  the  decision 
of  the  first  Court  was  confirmed  rejecting  all 
his  objections. 

The  then  defendant  has  now  come  for- 
ward as  plaintiff  in  this  suit,  praying  for 
confirmation  of  his  rights  as  talookdar  in 
120  khadas  of  land  situated  in  different 
mouzahs,  which,  he  says,  are  his  own  pro- 
perty, situated  in  different  mouzahs,  per- 
gunnahs,  and  tuppahs,  distinct  from  those  ' 
for  which  the  suit  for  enhancement  was 
brought.  The  plaintiff  states  that  these 
lands  were  taken  possession  of  by  the  plaint- 
iff in  execution  of  the  decree  under  the 
Ameen's  proceedings ;  and  he,  therefore,  sues 
lor  confirmation  of  his  rights  in  these 
lands. 

The  defendant,  on  the  other  hand,  alleges 
that  these  lands  belong  to  the  mouzahs  for 
whicr^the  former  suit  was  brought,  and 
for  which  he  obtained  a  decree,  and  that 
they  are  his  properties. 

The  case  was  first  taken  up  by  the  Sub^ 
ordinate    Judge    of  Dacca,     Mr.    W rights 


and  on  that  occasion  he  tried  onl/fhe 
of  res  judicata  which  the  defendant 
urged  in  bar. 

Mr.  Wright  was  of  opinion  that  the 
was  not  barred  by  the  former  decision, 
therefore,  fixed  a  day  for   hearing  t\ 
on   the    merits.     He   appears    subseqi 
to  have  left  the  district,   and  another 
ordinate  Judge,  Baboo  Kally  Prosad 
having   taken   his   place,    after  hearing* 
the    evidence    on   the    merits,    instead.! 
passing    any   decision    upon    them, 
referred  to  the  question  as  to  whether] 
suit  was  estopped  by  the   former  deci 
and  coming  to  a  different  decision  froo 
Wright     dismissed     the    plaintiff's 
holding  that  no  further  suit  can  be 
upon  the  subject.     I  think  that  Baboo 
Prosad  Dutt   had  no   authority  to  « 
this    question,    but    that,    if   he  difft 
opinion  from  Mr.   Wright,  he  might 
recorded  his  opinion,  and    that  be  st 
under  any  circumstances,  have  recorded^ 
opinion   on   the    merits   also.     The 
question,  however,  is  now  before  ns. 

The   first  point  for   decision  is  wl 
this  suit  is  barred  by  the  former  decU 
There  are  two  decisions,   one  prior  to 
decree  for  enhancement  of  rent,  in 
certain   rights   of   the   parties    were 
mined,  and  the  other  in   execution  of 
decree   in    which  it  is  admitted  that 
claim  of  the  plaintiff  now  set  up  was 
forward  and  determined. 

For  the  defendant  it  is  contended 
Section  2,  Aft  VIII.  of  1859,  is  a  bar  to 
re- opening  of  the  question  decided  in 
first  decision,  and  Section  11  of  Aft  XX 
of  1 86 1  is  a  bar  to  any  re-hearing  of 
issues  decided  in  execution.  $& 
plaintiff,  it  is  said  that  the  issue  as  to 
rights  of  the  parties  was  only  colli* 
upon  the  claim  which  was  then  prefer 
for  enhancement  of  rent,  and  any  dectfl 
on  a  collateral  issue  is  not  a  bar  to  am*J 
suit,  directly  on  the  point  so  decided.  A» 
as  to  the  decision  in  execution,  it  is  *J 
that  they  were  beyond  the  decree,  a*| 
cannot,  therefore,  be  held  to  be  a  dtferfflta* 
tion  of'  questions  arising  in  execution  or  n»j 
decree. 

With    rgferonpp    tn  _fty.    d^LuDP  pn<*  * 

decree,  the  defendant  is  correct  in  siiBjj 
that  the  question  of  the  rights  of  the  ptf"? 
was  put  in  issue  to  some  extent  ^*J?*£ 
in  order  to  ascertain  whether  toepj™*^ 
respects  the  motttahs  claimed  f^oa  to  & 
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$on**?f  landlord  and  tenant,  and  whe- 
•  the  rent  of  the  tenant  could  be  en- 
Bed. 

fhere  was  no  direct  decree  on  the  deter- 
gtion  of  that  issue ;  it  was  incidentally 
hired  into  in  order  to  settle  whether  the 
;  should  proceed  on  other  points.  In 
fition  to  this,  there  is  the  fact,  that,  in 
t  suit  no  boundaries  whatever  were 
CD.  It  was  a  general  claim  for  enhancc- 
nt  of  rent  of  certain  mouzahs.  It  was 
1 10  be  ascertained,  in  execution  of  the 
fcree,  what  was  the  exact  position  and 
punt  of  land  contained  in  the  disputed 
|oiai$,  and  the  am6unt  of  rent  which 
I  to  be  assessed  upon  it.  In  execution, 
Iocs  appear  at  first  sight  as  if  the  plaint- 
pad  exceeded  the  amount  of  land  which 

had  originally  claimed,  because  the 
n    measured     186    beegahs,     whereas 

tiff  only  claimed  114  beegahs.     But  it 

id  that,  under  Section  11,  Act  XXIII. 

1861,  the  decisions  which  were  passed 
Execution  of  decree  between'  the  parties 
pe  final,  and  that  appeals  from  those 
visions     having     been     preferred     and 

"ed,  no  further  contest  on  the  points 
mooted  can  now  be  raised. 

We  think  that  it  is  very  doubtful  whether 
decisions  prior  to  decree  or  in  execution 
decree  in  the  former  case  were  final, 
contentions  of  the  defendant  appear  to 
good  on  each  point.  Although  the  deci- 
prior  to  decree  was  that  of  a  competent 
,  still  it  was  not  the  direct  claim  raised 
the  plaintiff  to  establish  his  title  in  the 
*;  and  if  that  had  been  his  claim,  it  is 
certain  that  the  same  Appellate  Court 
Id  have  had  jurisdiction  to  try  it  even 
I  the  same  original  Court  was  competent 
B  do  so.  It  was,  in  fact,  a  collateral  issue, 
p  the  same  time,  the  decision  then  passed 
M1  important  piece  of  evidence  in  this 
F8**  That  decision,  however,  affects  only 
Fljart  of  the  present  claim. 
V  It  is  difficult  also  to  say  that  the  decision 
P  exccmion  which  does  affect  the  whole  of 
J"15  suit  is  a  bar.  It  was  not  a  decision 
jT*«>  in  execution  of  the  decree.  That 
**'*€  did  not  point  out  the  lands  which 
;J^  to  be  assessed.  It  was  alleged  that 
:«Pbimiff  had  claimed  the  lands  of  certain 
itl?Ual!a  hcfrre  decree,  and  had  added  to 
V™*  4e  ffnds^F^eTM  the  defendant's 
[2J™8.  a^er  decree.  But  the  defendant 
'  jjf^'  »o  that  case,  have  treated  the  deter- 
Won  of  those  questions  as  being  outside 
<taree.    He  should  ?ot  have  appealed 


from  that  decision  in  execution,  but  havQ. 
brought  a  fresh  suit  to  contest  the  point 
which  had  been  decided  against  him  in  ex- 
ecution-proceedings. Some  difficulty  arises, 
because  he  treated  that  decision  as  being 
one  coming  within  the  provisions  of  Section 
11,  Act  XXIII.  of  1 86 1.  We  think,  how- 
ever,  that  it  is  not  clear,  that  the  plaintiff's 
present  suit  is  barred  by  either  of  the  former 
decisions,  and  we  have,  therefore,  gone  into 
the  whole  of  the  evidence  in  the  case  on 
the  merits.  The  result  is  that  we  are  satis- 
fied that  the  plaintiff  cannot  succeed  even 

on  the  merits. 

*  *  *  *  * 

***** 

We  confirm  the  decision  of  the  Subordi- 
nate Judge,  dismissing  the  plaintiff's  claim 
as  respects  all  the  lands  pointed  out  by  him 
to  the  Ameen,  except  the  lands  situated  in 
,  Meghsamil.  We  set  aside  the  decision  ot 
the  Subordinate  Judge  as  respects  those 
latter  lands,  but  we  pass  no  decree  regard- 
ing them. 

The  plaintiff  will  pay  all  the  costs  of  this 
suit  in  the  Lower  Court  and  on  appeal. 

Mookerjee,  J. — 1  am  also  of  opinion  that 
the  plaintiff  is  entitled  to  no  relief  in  this 
action. 

The  plaintiff  sues  for  a  declaration  of  her 
right  in  120  khadas  4  pakees  1  gundah  of 
land  situated  in  6  villages,  enumerated  in 
the  Schedule  attached  to  the  plaint,  namely, 
Aynapore  Teghoria,  Mouzah  Kankaly,  Kis- 
mutChandoir,  Mouzah  DhakoolyMaleebaree, 
Megsimoel,  and  Kismut  Moosakhoir. 

Plaintiff  alleges  that  defendants  brought 
a  suit  against  her  in  the  Civil  Court  some- 
time about  1847,  for  enhancement  of  rent 
after  service  of  notice  under  the  provisions 
of  Sections  9  and  10  of  Regulation  V.  of 
1 81 2,  and  obtained  a  decree  declaring  their 
I  right  to  enhance  the  rent  of  the  6  villages, 
or  kismuts  which  formed  the  subject-matter 
of  that  suit,  viz.x  Aynapore  Teghoria, 
Kankaly,  Chandoir  Agdhakooly,  Panch  Dha* 
kooly,  and  Sola  Kahonia,  all  situate  in  Per- 
gunnah  Rajnuggur,  Chukla  Ameerabad  Basoo- 
debroy,  Tuppeh  Arungabad ;  that,  in  ex- 
ecution of  this  decree  which  was  dated  30th 
December  1848,  the  defendants  have  taken 
possession  of  lands  belonging  to  their  mou- 
zahs stated  above ;  and  that  they  objected 
to  the  proceedings  of  the  Ameeo^  who 
wrongfully  included  these  lands,  but  that  ' 
the  Subordinate  Judge  rejected  their  objec- 
tions on  the  1 6th  September  1867.  This 
,order  was  confirmed  in  appeal  by  the  £udge 
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of,  Dacca  on  the  17th  April  1868,  and 
finally  the  special  appeal  preferred  by  her 
to  the  High  Court  was  disallowed  by  a 
Division  Bench  of  this  Court  on  the  24th 
August  1868.     Hence  the  present  suit. 

On  behalf  of  the  defendants  the  plea  of 
res  judicata  is  taken,  and  it  is  also  contend- 
ed that  the  provisions  of  Section  n,  Act 
XX11I.  of  1861,  bar  the  entertainment  of 
this  suit.  On  the  merits,  the  defendants 
state  that  the  lands  are  the  lands  of  the  6 
villages  which  the  decree  of  1848  declares 
to  be  the  sole  and  exclusive  property  of  the 
defendants,  in  which  the  plaintiff  has  no  sort 
of  interest  whatever  save  thai  of  an  izardar 
under  them.  In  short,  it  is  alleged  by  the 
defendants  that  the  plaintiff  has  raised  the 
very  same  contention  in  this  suit  which  had 
been  finally  decided  against  her  in  1848  and 
1867,  by  altering  the  names  of  some  of  the 
villages  mentioned  therein. 

The  Subordinate  Judge,  who  first  tried 
the  issues  in  bar  held  the  claim  not  affected 
or  barred.  His  successor,  Baboo  Kalee 
Pershad  Dutt,  who  had  to  try  the  remaining 
issues  on  the  merits  of  the  case,  however, 
took  up  the  issues  in  bar,  and  held  that  the 
suit  is  barred  both  under  Section  a,  Act 
VIII.  of  1859,  and  by  Section  11  of  Act 
XXIII.  of  1 86 1.  Although  I  think  it 
would  have  been  better  if  the  present  Sub- 
ordinate Judge  had  left  the  decision  of  his 
predecessor  on  the  issues  in  bar  untouched, 
and  had  proceeded  to  adjudicate  the  other 
issues  in  the  case,  yet  having  passed  his 
judgment  on  the  issues  on  which  an  opinion 
had  been  passed  by  his  predecessor,  we  do 
not  think  it  necessary  to  remand  the  case, 
but  proceed  to  try  whether  the  Subordinate 
Judge  is  right  in  holding  the  case  of  the 
plaintiff  barred  or  affected  by  the  laws  quot- 
ed by  him.  I  am  not,  however,  prepared  to 
say  that  the  Subordinate  Judge  is  wrong 
in  holding  that  at  least  a  large  portion  of 
the  claim  is  barred ;  but,  looking  to  the  de- 
cree of  1848,  which  does  not  give  either  the 
boundaries  of  the  6  villages,  or  declare  the 
extent  of  land  comprised  in  them,  and  look- 
ing also  to  the  nature  of  the  present  claim 
in  which  the  plaintiff  offers  to  prove  that 
his  lands  of  other  mouzahs  than  those  claim- 
ed in  those  proceedings  have  been  measured 
as  the  lands  of  the  6  mouzahs,  adjudged  to 
the  defendants  by  the  decree  of  1868,  I 
think  it  would  be  most  satisfactory  'f  we 
were  to  go  to  the  merits  of  the  who)  jpase, 
and  see  whether  the  allegations  of  th'  aint- 
iff  are  really  supported  by  eviden'       (Tna 


decision  come  to  in  the  execution-^ 
in  1867  and  1868,  even  if  they  arc  not 
elusive  evidence,  are  undoubtedly  evi 
against  the  present  plaintiff  of  such  a 
character  that  it  would  require  very 
and  convincing  evidence  now  to 
us  to  come  to  a  different  conclusion 
them. 


* 


* 


* 


I  hold,  therefore,  that  both  on  the 
of  res  judicata  and  the  merits  the  suit 
plaintiff  must  fail.     . 

The  appeal  will  be  dismissed  with 


of 


The  2i8t  June  1871. 
Present  • 

The  Hon'ble  £.  Jackson  and  Oooofa 
Chunder  Mookerjee,  Judges, 

Mahomedan  Law— Gift*— Possession— Wi 
contract — Parol  evidence. 

Case  No.  184  of  1870. 

Regular  Appeal  from  a  decision  passed 
the  Subordinate  Judge  of  Sylhet, 
the  6th  June  r8jo. 

Obedur  Reza  (Defendant),  AppelM* 

versus 

Mahomed  Muneer  and  another  (Plainti! 

Respondents, 

Messrs.  G.  Gregory  and  C.  Gregory  aad| 
Baboo  Rajendro  Nath  Rose  for  App«Hr* 

Mr.  Mun  Mohun  Ghose  and  Baboos  An 
tosh  Dhur  and  Grish  Chunder  Gktu 
Respondents. 

Under  the  law  of  the  Sherra,  gifts  are  ■* 
until  possession  is  given  by  the  donor  and  taken  »J 
donee. 

Mookerjee,    r.— The    pfrSrtiff  ibbflfj| 
Muneer  and  his  w!f8^olDeaaAn^0^      ' 
insiiiuied  this  suit  to  set  aside  a  bibt 
mah  executed  by  them  on  the  10th  W 
1274  in  favor  of  the  defendant;  ^^jJ 
ation  of  their  title  and  possess^  *  "* 
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b  specified  in  Schedule  I.,  attached  to 
plaint ;  and  for  recovery  of  possession  of 
tin  other  lands  comprised  in  Schedule 
from  which,  they  allege,  they  have  been 
istfy  dispossessed  by  the  defendant. 

laintiffs  state  that,  having  no  issue  of 
r  body,  they  acceded  to  the  request  of 

defendant  to  obtain  these  properties 
a  them  after  their  death.  That  the 
i&gement  entered  into  was  that  "the  de- 
lant  would  at  his  own  expense  send  us, 

plaintiffs,  to  Mecca;  cause  a  musjid 
K  erected  at  our  house ;  pay  us  a  sum  of 
rupees  per  mensem,  and  albeit  the  hibba, 
W  the  properties  to  remain  in  our  pos- 
tton  during  the  period  of  our  natural 
*;  that  the  defendant  would  be  entitled 
ill  our  properties  after  our  death,  and  that 
ras  expressly  covenanted  that,  on  an  ta- 
ction of  any  one  of  these  conditions  and 

failure  to  carry  out  any  one  of  these 
mlaitons,  the  plaintiffs  would  be  at  liberty 
told  the  document  of  the  hibba  null  and 
B,  and  demand  a  return  of  the  same." 

Plaintiffs  further  allege  that  the  defendant 
spared  a  hibbanamah  stating  therein, 
long  other  particulars,  that  the  defendant 
Mild  be  entitled  to  the  property  from  the 
ite  of  the  deed,  and  inserting  therein  only 
|e  of  the  conditions  agreed  upon,  namely, 

L payment  of  the  25  rupees  aforesaid. 
#1  the  plaintiffs,  thereupon,  refused  to 
tecute  the  deed,  but  that  the  defendant 
tting  promised  to  execute  an  ikrar  soon 
wr,  in  which  he  agreed  to  mention  all  the 
auditions  settled  among  the  parties,  and 
aving  represented  to  the  plaintiffs  that  a 
ibba  would  not  be  valid  in  Mahomedan 
*w  without  a  recital  that  the  properties 
Bayejed  by  it  are  made  over  to  the  pos- 
ition of  the  donee,  the  plaintiffs  relying 
j*  the  faith  of  these  promises  executed  the 
roba,  but  did  not  part  either  with  their 
KKsession  of  the  land  or  the  title-deeds 
fcercof. 

1 

Plaintiffs  finally  state  that  the  defendant, 
«ta  having  secured  this  document  from 
«Wb,  did  not  act  up  to  the  conditions  there- 
J  Jw  had  dispossessed  them  of  a  portion 
Wthese  lands,  and  mortgaged  the  whole  of 
jM^pertto  to  one  Soodha  Ram  Doss, 
""Sto&tbe  properfieritguBe  his  own. 

J™*  defendant  Obedur  Reza,  in  his  writ- 
2*  *t*tement,  denies  the  possession  of  the 
•jr^tu,  and  traverses  all  the  allegations 
^"^ned  til  the  plaint,  tie  states  that  the 
Vol  XVI. 
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plaintiffs  were  infirm  and  old ;  that  they 
could  not  well  manage  their  estate  and  over- 
come their  enemies  ;  thev  asked  him  to  assist 
them ;  and  as  he  did  not  agree  to  take  all 
this  trouble  for  nothing,  the  plaintiffs  volun- 
tarily executed  the  hibba  and  made  over  the 
possession  of  the  properties  to  him. 

Defendant  further  alleges  that  "  as  I  did 
good  to  them  (plaintiffs)  in  various  ways, 
assisted  them  and  removed  their  necessi- 
ties by  paying  4,000  rupees,  they  were 
benefited  by  and  obliged  to  me;  and  as  I 
am  their  friend  and  relative,  they  conveyed 
to  me  by  hibba  the  disputed  properties, 
agreeing  to  take  Rupees  25  a  month  as 
maintenance." 

The  Subordinate  Judge  of  Sylhet  having 
decreed  the  claim  of  the  plaintiffs,  the  de- 
fendant has  preferred  this  appeal. 

Having  fully  and  attentively  heard  Mr. 
Gregory,  the  Counsel  for  the  appellant,  we 
do  not  think  it  necessary  to  call  on  the 
respondent.  Mr.  Gregory's  chief  conten- 
tion is  that  the  Subordinate  Judge  is  wrong 
in  holding  that  the  hibbanamah  is  invalid 
under  the  Mahomedan  Law  as  no  possession 
was  given  to  or  obtained  by  the  donee ;  he 
contends  that  the  deed  clearly  states  that 
possession  was  given,  and  that  the  evidence 
of  his  witnesses  proves  the  fact  of  his  clients' 
possession.  We  have  heard  the  whole  of 
the  evidence  to  possession  both  of  the  plaint- 
iffs and  of  the  defendants,  and  the  comments 
of  the  learned  Counsel  on  them.  We,  how- 
ever, unhesitatingly  come  to  the  conclusion 
that  the  defendant  has  wholly  failed  to 
make  out  the  point  of  possession,  and  we 
entirely  agree  with  the  Subordinate  Judge 
that  the  plaintiffs  were  and  are  even  now  in 
possession  of  the  whole  of  the  lands,  with 
the  exception  of  the  2  mouzahs  admitted  to 
be  in  the  possession  of  the  defendant  Obedur 
Reza  for  1276,  B.  S. 

The  plaintiffs  produce  all  the  title-deeds 
of  the  properties,  all  the  collection  papers 
down  to  1276,  kubooleuts,  and  sadhunsari 
towjee,  and  have  examined  a  large  number 
of  witnesses  who  are  ryots  of  the  disputed 
lands.  They  have  examined  their  gomashta! 
and  rent  collectors,  who  not  only  prove 
their  possession  but  attest  the  collection- 
papers  filed  by  the  plaintiffs  as  true  and 
genuine.  The  defendant,  on  the  otheMiand, 
has  not  been  able  to  prove  any  of  the  papers 
field  by  him,  nor  produce  any  old  ryot  or 
occupier  of  the  soil.  No  gomashta  is  exa- 
mined, and  there  is  literally  no  evidence 
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that,  during  the  long  period  he  has  been  in 
possession,  he  alleges  he  received  any  rent 
from  the  disputed  land,  save  and  except  the 
rent  of  two  parcels  of  land  which  are  admitted 
by  the  plaintiff  to  have  been  wrongfully 
taken  possession  by  him,  and  which,  the 
Subordinate  Judge  says,  is  about  a  hundredth 
part  of  the  properties  conveyed  by  the  hib- 
ba. Under  these  circumstances,  it  appears 
to  us  that  the  hibba  is  an  invalid  document 
under  the  Mahomedan  Law.  Under  the  law 
of  the  Sherra,  gifts  are  not  valid  until  pos- 
session is  given  by  the  donor  and  taken  by 
the  donee.  In  this  case,  there  is  no  proof 
whatever  that-  possession  was  given  by  the 
donors,  or  taken  by  the  donee,  and  hence  the 
gift  is  not  a  valid  gift. 

It  is  then  argued  by  Mr.  Gregory  that  the 
gift  is  a  hibba  for  a  consideration,  or  ewuz, 
and  is,  therefore,  not  revocable  by  the  donor. 
It  is  attempted  to  be  shown  that  a  sum  of 
4,000  rupees  had  been  previously  paid  by 
the  donee  to  the  donors,  and  the  hibba  was 
made  in  consideration  thereof.  The  evidence 
adduced  by  the  defendant  on  this  point  is 
meagre,  unreliable,  and  unsatisfactory  in  the 
extreme.  The  learned  Counsel  admits  that 
he  is  unable  to  ask  the  Court  to  believe 
that  evidence  in  loto,  and  that  more  satis- 
factory evidence  should  have  been  produced  ; 
but  he  contends  that,  from  the  evidence  of 
some  of  his  witnesses  (who  do  not  at  all 
support  his  case  in  any  of  its  details),  it  is 
evident  that  some  money  was  paid  by  his 
client  to  the  donors.  It  is  true  that  some 
of  his  witnesses  state  that  the  plaintiff 
Moneer  told  them  that  he  would  gladly  pay 
what  he  has  received  from  Obedur  Reza  if 
he,  Obedur,  would  return  the  hibba  to  him. 
None  of  them,  however,  can  state  the 
amount  of  the  money  plaintiff  had  offered  to 
return,  nor  say  whether  it  was  money  paid 
before  or  after  the  execution  of  the  hibba. 
The  testimony  is  of  the  vaguest  kind  possible 
to  conceive ;  it  was,  therefore,  most  properly  re- 
jected by  the  Subordinate  Judge,  and  we  see 
no  reason  whatever  to  differ  from  him  in 
the  conclusion  he  has  arrived  about  the  re- 
liability of  that  evidence. 
.  Now,  as  to  the  conditions  on  which  the 
hibba  was  granted,  we  perfectly  agree  with 
the  Judge  of  the  Court  below  that  the  evi- 
dence adduced  by  the  plaintiffs  is  true,  con- 
sistent^and  reliable. 
*         *         * 


The  22nd  June  1871. 
Present : 


The    Hon'ble    J.    P.  Norman,    Offit 
Chief  Justice,  and  the  Hon'ble  W.  Ai 

Judge. 

Designs  —  Trade  marks— Copyright — ! 
Law  of  the  United  Kingdom — Courts  in  1 
India — Jurisdiction. 

Reference  to  the  High  Court  by  the  Ruvi 
of  Rangoon,  dated  the  rjth  May  /Sjt. 

Baker,  Tukers,  land  Co.,  Plaintiffs, 

versus 

Sutherland,  McGuffie,  and  Co.,  Defei 

The  Advocate- General,  instructed  by  Ml 
Co  I  lis  and  Co ,  for  Plaintiffs. 


* 


* 
0 


The  appeal  will  be  dismissed  with  costs 
and  kterest  at  1 2  per  cent. 


Air,   IV.  A .  Moniriou,  instructed  by 
Rogers  and  Remfry,  for  Defendants. 

Copyright  in  designs,  being?  a  right  created 
Statute  Law  of  the  United  Kingdom,  and  not  1 
expressly  extended  to  India,  is  a  right  that  cantrttj 
recognized  and  enforced  by  the  Courts  of  Li»r  i«  &; 
India;  and  a  registered  proprietor  of  a  design  w 
the  United  Kingdom  cannot  sustain  an  action  agw 
person  who  has  applied  such  design,  or  who  bts 
any  article  to  which  such  design  had  been  appfao 
British  Burmah. 

Property  in  a  registered  design    is  a   right 
distinct  in  its  nature  from  that  of  property  in  a 
mark. 

Case. — This  suit  is  brought  in  the  C 
of  the  Recorder  of  Rangoon  for  an  inj( 
tion  to  restrain  defendants  from  minafact 
ing,  purchasing,  importing,  or  selling  in 
markets  of  Rangoon,  handkerchiefs  wofW( 
silk  or  cotton  and  bearing   an  ornamenu 
design  invented  by  plaintiffs  and  register 
by  them  in  England   according  to  the  Cl*j 
of  the  United  Kingdom,  and  for  an  accofl*- 
and  for  Rupees  5,030  damages  for  tte'tfrf 
done  to  plaintiffs  by  defendants'  unlaw* 
acts. 

Plaintiffs  claim  to  be  owners  of  the  cop£ 
right  of  the  said  ornamental  design  when 
has  been  duly  registered  for  the  years  1 W 
1871,  and  1872,  under  the  Acts  5  and 6  Victo- 
ria, Chapter  100,  amended  by  6  and  7  V/cKV** 
Chapter  65,  13  and  14  Victoria,  Chapter  t o*j 
21  and  22  Victoria.  Chapter  7^_  *"**  ***"!! 
25  Victoria,  Chapter  73  !"and  certificate  « 
registration  is  filed  with  the  record. 

Plaintiffs  allege  in  the  plaint  that  since 
the  registration  of  the  ornamented  d&P' 
defendants  have  wrongfully  and;injtf'<W 
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ated  fhe  said  design  and  applied  the  imi- 
ra  thereof  to  fabrics  of  an  inferior 
cription  to  those  sold  by  plaintiffs,  bearing 
said  design,  and  have  sold  such  inferior 
ds  at  a  lower  price  than  the  goods  of  the 
tmiffs  could  be  profitably  sold  for ;  that 
tndants  had  knowledge,  or  must  have 
hrn,  that  the  said  design  was  the  property 
Haintiffs,  and  were  requested  by  plaintiffs' 
)mcy,  Mr.  J.  Black  of  the  firm  of  Glad- 
M,  Wyllie,  and  Co.,  to  abstain  from  in- 
iging  plaintiffs'  rights,  and  that  defendants 
re  refused  to  abstain  from  the  infringe- 
at  thereof. 

The  flefendants,  in  their  written  statement, 
rides  averring  that  they  have  not  infringed 
J  rights  of  the  plaintiffs,  take  a  prelimi- 
ry  objection  to  the  r.uit  by  pleading  that 
t  Acts  of  Parliament  above  mentioned 
ft  reference  only  to  the  United  Kingdom, 
d  do  not  extend  to  the  British  Territories 
India. 

This  plea  raises  the  question  of  law  which 
jttiow  submitted  for  the  decision  of  the 
Ign  Court,  viz.,  whether  copyright  created 
Fthe  Statute  Law  of  the  United  Kingdom 
y above  mentioned  is  a  right  that  can  be 
[cognized  and  enforced  bv  the  Courts  of 
jw  in  British  India. 

Against  the  plea,   it  was  urged  by  Mr. 

ties,  the  Counsel  for  the  plaintiffs,  that 
case  of  Sarazin  versus  Hamil  (32  L.  J., 
k  380)1  though  not  precisely  in  point, 
3  that  the  Acts  of  Parliament  have 
lion  beyond  the  limits  of  Great  Britain 
Ireland ;  that  Statute  5  and  6  Victoria, 
pter  100,  Section  5,  makes  the  register- 
|i  owner  proprietor  of  the  copyright,  and  if 
fjte.  in  fact,  the  proprietor  of  a  right, 
"  t  wherever  there  are  British  Courts  of 
ce,  his  right  will  be  maintained ;  that, 
PjKjgh  forms  of  procedure  in  England, 
g&Nknd,  and  Ireland,  are  given  by  one  of 
J*  Acts,  it  does  not  necessarily  follow 
jwrcfroni  that  rights  under  the  Acts  will 
P*  be  recognized  elsewhere  than  in  England, 
«ttuand  or  Ireland  ;  that  the  summary 
Indies  prescribed  by  the  Acts  do  not 
JJtcnere  w,tn  the  jurisdiction  of  the  superior 
l^ouria  of  law  and  equity  (Sheriff  versus 
\   m**>  !•  Russ.  and  M.  159);  that  Section 

Hi  6    C  5  and'  6   VJctoria,  Chapter  100, 

J»  ^ctio^^of-^^o^/i-T^J^ictoria,  Chapter 
5.  are  inferential  of  an  intention  to  protect 

Priors  of  designs  out  of  England  ;  that 

*»rtt  of  equity  act  in  personam,  and  that 

'.rjyrt  is  a  Court  capable  of  enforcing 

*WaMe  rights.  ' 


In  support  of  the  plea,  it  was  urged  by 
Mr.  De-Wet,  the  Counsel  for  the  defendants, 
that  no  Ads  passed  in  England  since  the 
year  1726  apply  to  India,  unless  the  British 
territories  in  India  are  specially  "mentioned 
in  them ;  that  the  Indian  Government 
found  it  necessary  to  pass  an  Aft  to  protect 
copyright  in  books  in  India  (Aft  XX.  of 
1847)  at  a  time  when  an  Aft  of  the 
United  Kingdom  was  in  full  force  as  to 
books ;  that  the  preamble  to  Aft  XX.  of 
1847  shows  that  the  rights  under  the  English 
Aft  as  to  books  were  of  doubtful  force  in 
India.  So  also  as  to  patents,  an  Aft  of  the 
Indian  Legislature  was  necessary  (Aft  VI.  of 
1856)  to  protect  patents  in  India.  If  it  was 
necessary  to  enact  special  Afts  to  protect 
copyright  in  books  and  patents,  it  was  equal- 
ly so  with  regard  to  copyright  of  designs. 

My  own  opinion  is  that  the  plaintiffs  can- 
not in  this  Court,  or  in  any  Court  in  British 
India,  have  the  relief  prayed  for  in  the  plaint ; 
but  at  the  request  of  both  parties,  the  ques- 
tion whether  copyright  in  designs,  being  a 
right  created  by  the  Statute  Law  of  the  United 
Kingdom  and  not  thereby  expressly  extend- 
ed to  India,  is  a  right  that  can  be  recognized 
and  enforced  by  the  Courts  of  law  in  British 
India,  is,  in  pursuance  of  Section  22  of  Aft 
XXI.  of  1863,  submitted  for  the  decision  of 
the  High  Court  of  Judicature  at  Fort 
William  in  Bengal ;  and  no  further  proceed- 
ing will  be  taken  by  this  Court  until  the  judg- 
ment of  the  High  Court  shall  have  been 
pronounced. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Normany  C.  J. — This  was  a  suit  in  the 
Court  of  the  Recorder  of  Rangoon,  for  an 
injunction  to  restrain  the  defendants  from 
manufacturing,  purchasing,  importing,  or 
selling  in  the  markets  of  Rangoon  hand- 
kerchiefs woven  of  silk  or  cotton  and  bear- 
ing an  ornamental  design,  invented  by  the 
plaintiffs  and  registered  by  them  in  England, 
according  to  the  law  of  the  United  King- 
dom, under  the  Acts  in  force  there  for  the 
registration  of  designs. 

The  plaint  alleges  that  since  the  regis- 
tration of  the  ornamental  design,  the  defend-* 
ants  have  wrongfully  and  injuriously  imitated 
the  said  design,  and  applied  the  imitation 
thereof  to  fabrics  of  an  inferior  description 
to  those  sold  by  the  plaintiffs  bearing  the 
said  design,  and  have  sold  such  inferior 
goods  at  a  lower  price  than  the  goods  of 
the  plaintiffs  could  be  profitably  sold  for ; 
^tnd  that  the  defendants  had  knowledge  or 
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must  have  known  that  the  said  design  was 
the  property  of  the  plaintiffs.  The  defend- 
ants contended  that  they  had  not  infringed 
any  rights  of  the  plaintiffs. 

The  question  submitted  by  the  Recorder 
is:  "Whether  copyright  in  designs,  being 
a  right  created  by  the  Statute  Law  of  the 
United  Kingdom,  and  not  thereby  expressly 
extended  to  India,  is  a  right  that  can  be  re- 
cognized and  enforced  by  the  Courts  of  law 
in  British  India  ?"' 

The  Recorder  says  that,  in  his  opinion,  the 
plaintiffs  are  not  entitled  to  any  relief. 

The  question  turns  upon  the  construction 
of  the  two  Statutes,  5  and  6  Victoria,  Chap- 
ter 100,  and  24  and  25  Victoria,  Chap- 
ter 73. 

By  5  and  6  Victoria,  Chapter  100,  an 
Aft  to  consolidate  and  amend  the  Laws  re- 
lating to  the  copyright  of  designs  for  orna- 
menting articles  of  manufacture,  it  is  enact- 
ed that:  "With  regard  to  any  new  and 
original  design,  whether  such  design  be  ap- 
plicable to  the  ornamenting  of  any  article 
of  manufacture,  or  of  any  substance,  artifi- 
cial or  natural,  or  partly  artificial  and  partly 
natural,  and  that  whether  such  design  be  so 
applicable  for  the  pattern,  or  for  the  shape 
and  configuration  or  for  the  ornament 
thereof,  or  for  any  two  or  more  of  such  pur- 
poses, and  by  whatever  means  such  design 
may  be  so  applicable,  whether  by  printing, 
or  by  painting,  or  by  embroidery,  or  by 
weaving  or  by  sewing,  or  by  modelling,  or 
by  casting,  or  by  embossing,  or  by  engrav- 
ing, or  by  staining,  or  by  any  other  means 
whatsoever  manual,  mechanical,  or  chemi- 
cal, separate  or  combined,  the  proprietor  of 
every  such  design  not  previously  published 
either  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  elsewhere,  shall 
have  the  sole  right  to  apply  the  same  to  any 
articles  of  manufacture,  or  to  any  such  sub- 
stances as  aforesaid,  provided  the  same  be 
done  within  the  United  Kingdom  of  Great 
Britain  and  Ireland!' 

And  by  Section  4  it  is  provided  that  "  no 
person  shall  be  entitled  to  the  benefit  of  this 
£ct,  with  regard  to  any  design  in  respect  of 
the  application  thereof  to  ornamenting  any 
article  of  manufacture,  or  any  such  sub- 
stance, unless  such  design  have  before 
publication  thereof  been  registered  accord- 
ing to  this  Act." 

The  24  and  25  Victoria,  Chapter  13,  after 
reciting  the  5  and  6  Victoria,  Chapter  100, 
and  4hat  it  is  expedient  that  the  provisions* 


of  the  recited  Act  "  should  apply 
and  to  the   application     of    such  denj 
within    the     meaning    of     the    said 
whether  such  application  be  effected 
the  United  Kingdom  or  elsewhere,"  ei 
"  That  the   said  recited    Act,  and  all 
extending  or  amending  the  same,  sbifl] 
construed  as  if  the  words  '  provided  the 
be  done   within  the    United   Kingdom] 
Great   Britain   and  Ireland'    had  not 
contained  in  the  said    recited  Act ;  aadJ 
said  recited  Act,  and  all  Acts  extends 
amending  the   same,   shall  apply  to 
such  design  as  therein  referred  to,  wi 
the  application  thereof  be  done  within 
United  Kingdom  or  elsewhere,  and  wl 
the  inventor  or  proprietor  of  such  desij 
or  be  not  a  subject  of  Her  Majesty." 

The   7th   Section   of   5    and   6  Vw 
Chapter  100,  "for  preventing  the  pirat 
registered  designs,"  enacts  :  "  That,  di 
the  existence  of  any  such  right  to  the  ci 
or  partial  use  of  any  such  design,  no 
shall  either  do,  or  cause  to  be  done,  aoi 
the  following  Acts  with  regard  to  any 
cles  of  manufacture  or  substance  in  r< 
of  which  the  copyright  of  such  design 
be  in  force,  without  the  license  or  c< 
in  writing  of  the  registered   proprietor  tt 
of  (that  is  to  say) : — 

"  No  person  shall  apply  any  such  de 
or  any  fraudulent  imitation  thereof,  for 
purpose  of  sale,  to  the  ornamenting  0/ 
article  of  manufacture,  or  any  snbsta 
artificial  or  natural,  or  partly  artificial 
partly  natural : — 

"  No  person  shall  publish,  sell,  ores} 
for  sale,  any  article  of  manufacture,  or  ai 
substance,  to  which  such  design  or 
fraudulent  imitation  thereof  shall  have 
so  applied ,  after  having  received  either 
bally,  or  in  writing,  or  otherwise  from  «aj] 
source  other  than  the  proprietor  of  sunt; 
design,  knowledge  that  his  consent  has  d* 
been  given  to  such  application,  or  after  hi** 
ing  been  served  with  or  had  left  at  his  pre- 
mises a  written  notice  signed  by  sflch  p* 
prietor  or  his  agent  to  the  same  effect." 

The  8th  Section  provides  for  the  recover 
of  penalties  for  piracy  of  the  design,  and 
the  9th  Section  1  h^tlHiiw  lllff  propria 
"  in  respect  of  whose  right  such  penalty 
"  shall  have  been  incurred  (if  he  shall  eletf  ' 
"  to  do  so)  to  bring  such  actions  as  he  may 
"  be  entitled  to  for  the  recovery  of  *J7 
"  damages  which  "he  shall  havt  sustain^ 
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her  by  the  application  of  any  such  de- 
p,  or  of  a  fraudulent  imitation  thereof, 
r  the  purpose  of  sale  to  any  articles  of 
anufacture." 

be  effect  of  Act  5  and  6  Victoria, 
pter  100,  appears  to  us  to  have  been  this 
tat  the  owner  or  proprietor  of  any  design 
ttering  the  same  under  the  Act,  if  such 
ign  was  applied  to  the  ornamenting  of 

•  article  of  manufacture  in  England,  ac- 
ted a  right  to  prevent  any  person  from 
lying  the  design,  or  any  fraudulent  imi- 
j>n  of  it,  to  any  articles  of  manufacture, 
from  selling  any  articles  to  which  the 
ign  4s  applied.  But  the  extent,  of  such 
jtubition  must  have  been,  and  was,  mea- 
fcd  by  the  extent  to  which  the  provisions 

Act  5    and    6    Victoria   applied.     Now 
%  5  and  6  Victoria  did  not  extend  to  India, 
i  therefore  there  is  nothing  in  that  Act 
:b  would   have    prevented    any   person 
applying  any  registered  design,  or  sell- 
any  article  to  which   such  design  had 
applied  in  India. 

rAct  24  and  25  Victoria  was  passed  im- 
taiately  prior  to  the  Exhibition  of  1862, 
pd  it  extended  the  privileges  conferred  by 
fX  5  and  6  Victoria,  Chapter  100,  to  the 
lie  of  designs  registered  in  England,  whether 
te  application  of  such  designs  to  articles  of 
janufacture  was  effected  either  within  the 
njited  Kingdom  or  elsewhere.  But  there  is 
Wiing  in  24  and  25  Victoria,  Chapter  73, 
Wen  extended  the  prohibition  of  the  appli- 
Won  of  such  design,  or  the  sale  of  articles 

*  which  such  design  had  been  applied,  to 
fodia  or  the  Colonies,  or  to  any  other  place 
|»  which  Act  24  and  25  Victoria  did  not 
ptend. 

1 

Ijjfe  are,  therefore,  of  opinion  that  the 
pecision  of  the  Recorder  is  correct,  and  that 
**gistered  proprietor  of  a  design  within  the 
(vimed  Kingdom  could  not  sustain  an  action 
^nst  a  person  who  applied  such  design, 
1*  who  sold  any  articles  to  which  such  design 
«<1  been  applied  in  British  Burmah. 

j    The  learned   Advocate-General    has    at- 

[TOpted  to  rest  the  case  on  another  ground, 

*J*?e»y.  that  the  plaintiff  had  a  right  in  this 

■j^gn  analogous  to  the  right  which  a  mer- 

c«tmay  have  in  his  trade  mark. 

r    *|e  ftiriMiinfr-iheis  *>*oo  foundation  for 
-      a  c<jntention.     A  design  for  ornament- 
K*a article  of  manufacture  is  not  an  indi- 
T^to  that  such  article  is  manufactured  by  a 

to  tkl1     hoasc»  and  tnere  is  no  aUegation 
"*  Plaint  that  the  defendants  used  the 


design  in  question,  the  same  being  the  pro- 
perty of  the  plaintiffs,  for  the  purpose  of 
fraudulently  pretending  or  causing  it  to  be 
believed  that  the  articles  so  sold  by  the  de- 
fendants were  articles  manufactured,  selected, 
or  printed  by  the  plaintiffs.  The  two  subjects, 
the  property -in  a  trade  mark  and  the  pro- 
perty in  a  registered  design,  are  two  rights 
totally  distinct  in  their  nature.  The  right 
put  forward  in  the  present  case  is  simply 
a  right  in  a  design  for  ornamenting  an  article 
of  manufacture,  and  such  right  is  not  in- 
fringed by  the  sale  in  British  India  of  arti- 
cles to  which  the  design  has  been  applied. 

We  are  of  opinion,  therefore,  that  the 
decision  of  the  Recorder  is  correct,  and  that 
it  must  be  affirmed. 

The  unsuccessful  party,  the  plaintiffs,  will 
pay  the  defendants  30  gold  mohurs  as  the 
costs  of  this  reference. 


The  22nd  June  1871. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G.  Mac- 

pherson,  Judges, 

Sale  for  arrears  of  rent— Suit  by  shareholder. 

Cases  Nos.  2525  and  2526  of  1870. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  isl  Sep' 
t ember  i8jot  reversing  a  decision  of  the 
Sudder  Moonsiff  of  that  District^  dated 
the  14th  June  1870. 

Hurhur  Singh  and  others  (Defendants), 

Appellants, 

versus 

Mussamut  Ooma  Kooer  (Plaintiff), 

Respondent.  • 

Bab 00s  Dwarkanath  Sein  and  Hem  Chunder 
Banerjee  for  Appellants. 

No  one  for  Respondent. 

I      In  a  suit  to  recover  a  share  of  a  holding1,  the  whole  of 


which  had  been.  *?oH  in  execution  of  a  decree  for  arrears 
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pf  r$nt,  the  plaintiff  who  claimed  to  hold  a  divided  por- 
tion  of  the  tenure  was  held  bound  to  prove  either  that 
such  division  had  been  recognized  and  ratified  by  the  ze- 
mindar or  that  the  latter  received  rent  from  him,  /.  e.t 
he  would  have  to  prove  his  status  as  tenant  in  respect 
of  the  share  in  question. 

Jackson,  J. — This  suit  related  to  26J 
beegahs  of  land  claimed  by  the  plaintiff 
as  a  jote.  This  quantity  of  land,  whether 
the  plaintiff  had  a  title  to  it  or  not,  was 
admittedly  a  moiety  of  52}  beegahs  held 
as  a  jote  originally  by  one  Tuhul  Roy. 
It  seems  that  Tuhul  Roy  had  two  sons, 
Khekur  and  Gunga,  and  the  plaintiff  is 
the  widow  of  Khekur's  son,  Toolsee. 

The  zemindar,  in  the  year  1865,  got  a 
decree  against  Gunga  by  confession  of 
judgment  for  arrears  of  rent  in  respect  of 
these  52  \  beegahs.  In  1868,  upon  the 
zemindar  attaching  the  crops  of  this  same 
holding,  the  present  plaintiff,  Ooma  Kooer, 
claimed  and  recovered  in  the  Revenue 
Court  damages  from  him  in  respect  of  the 
wrongful  attachment  of  26}  beegahs. 

In  1869,  the  zemindar  again  sued  Gunga 
for  arrears  of  rent  on  the  entire  holding  of 
52^  beegahs.  Gunga  then  denied  that  he 
held  any  portion  of  this  land,  stating  that 
the  half  of  it  was  held  by  Ooma  Kooer, 
plaintiff,  and  the  other  half  by  his  own  son, 
Madho.  The  Deputy  Collector,  however, 
overruled  this  defence  and  gave  the  zemin- 
dar a  decree  against  Gunga  for  rent  of  the 
whole  52 J  beegahs.  In  execution  of  that 
decree  the  holding  of  52-J-  beegahs  was 
put  up  for  sale.  Ooma  Kooer,  under  Sec- 
tion 106,  Aft  X.  of  1859,  put  in  a  claim, 
which  claim  was  overruled  and  the  entire 
tenure  was  sold ;  and  Ooma  Kooer,  plaintiff, 
now  sues  the  decree-holder  and  the  pur- 
chaser to  recover  back  her  26^  beegahs. 

The  Moonsiff  who  tried  the  suit  found 
the  demand  to  be  collusive  and  dismissed 
it;  but  on  appeal,  the  Zillah  Judge,  rely- 
ing very  much,  as  it  seems  to  me,  upon  the 
judgment  obtained  by  Ooma  Kooer  for 
damages,  reversed  the  decision  of  the  Moon- 
siff and  gave  her  a  decree  for  26 J  beegahs 
out  of  52^  beegahs  which  the  original 
holding  comprised.  The  Judge  considers 
apparently  that  the  decision  of  the  Deputy 
Collector  upon  Ooma  Kooer's  suit  for  da- 
mages amounted  to  conclusive  proof  that 
the  oYiginal   holding  of   52}   beegahs   had 


been  divided  into  two  parts,  of  which 
moiety  was  held  by  Ooma  Kooer,  and 
the  zemindar  had,  by  compulsion  of 
recognized   such  division.     He  also 
ders    that    there    was    evidence,    which, 
suppose,    is    oral    evidence,    showing 
Ooma   Kooer  had,   in   fact,    held  the 
beegahs. 

Now,  as  the  case  stands,  this  holding 
52^  beegahs  has  been  held  by  a  comp 
Court    to   have   fallen    into   arrear  by 
default  of  the  tenant  Gunga,  and  has 
sold   notwithstanding  the   claim  pat  in 
the  present  plaintiff:     The  plaintiff^  t 
fore,   might   bring  a   suit  within  one  j 
from  the  date  of  her  claim  being  ove 
under  Section  107,  Act  X.  of  1S59 :  or 
might,    generally,   as    held    in   Full  Bo 
decision   of  this   Court  to    be  found  in 
Weekly  Reporter,  page  22,  Act  X.  Raft 
sue  to  set  aside  all  the  proceedings  if 
could  make  out  a  case  of  fraud.    Bat 
she  could  succeed  in  either  of  these 
she  would  have  to  show,  I  think,  ihzl 
had  been  an  actual  division  of  the  hold! 
of   s2i  beegahs,  and  that  such  a  di 
had  been  recognized    and   ratified   by 
zemindar;     for    otherwise     the    zemi 
would    be    perfectly  justified    in   p 
ing    against    the     registered     holding 
in   putting  it  up    for    sale.     The   plai 
might  prove  either  that  such  division  of 
tenure  had  been  registered  and  recogn 
or  she  might  prove  payment  of  rent  by  I 
and  receipt  of  rent  from  her  by  the 
dar;  but,  at  any   rate,  she  would  have 
prove  her  stains  as  a  tenant  in  respect  of 
zb\  beegahs. 

This  bearing  of  the  case  appears  to  na1 
been  overlooked  by  the  Judge  of  the  Low 
Appellate  Court.  I  think,  therefore, 
the  case  must  go  back  in  order  that 
point  may  be  considered  and  it  m*T  M 
found  whether  the  plaintiff  has  brouga 
herself  within  the  conditions  which  I  •*# 
stated  because  if  6he  does  not,  I  think  tb§ 
suit  must  be  dismissed.  It  will  be  rc10?']/ 
ed,  therefore,  for  a  new  trial  to  the  Zi7/» 
Court,  and  that  Court  will  take  it  up  °« 
of  its  turn  and  dispose  of  it  with  as  M* 

delay  as  possible. 

.    Aft 
I  may  observe  Jlut  .wejMHtwftOt  ,n  7" 

case  had  the  assistance  of  the  va^JJj£ 
the  special  respondent,  and  have  had  aoj* 
difficulty  in  dealing  with  the  matter  in  » 
absence. 

.    Macpherson,  y.— I  concur.       • 
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The  22nd  June  1871. 


Present : 


Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

Tenants-at-will — Accretions. 

Case  No.  273  of  1870. 

\ular  Appeal  from  a  decision  passed  by 
he  Judge  of  Patna,  dated  the  23rd  Sep- 
ember  1870. 

Bhuggobut  Pershad  Singh  and  others 
(Defendants),  Appellants, 

versus 

toorg  Bijoy  Singh  (Plaintiff),  Respondent. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellants. 

Baboo  Sreenalh  Doss  for  Respondent. 

As  between  himself  and  the  zemindar,  a  ryot  is  en- 
fcd  to  any  accretion  to  his  holding  formed  by  the 
IKssion  of  the  river,  and  the  fact  of  his  being  a  mere 

Pit-at-witt  does   not  entitle  the  zemindar  to  turn 
out  of  the  accretion  while  he  retains  as  tenant 
■  original  holding. 

^Jackson,  J. — The  plaintiff  sued  to  reco- 
*J  possession  of  95  beegahsof  land  in  a  deara, 
Aich  land  he  alleged  to  have  been  gradual- 

L formed  by  accretion  by  the  receding  of 
\  River  Ganges,  and  as  an  accretion  to  his 
tfginal  holding  of  9  beegahs  and  9  biswas  of 
tod  in  the  same  deara. 

The  defendants  are  partly  persons  now 
Wming  to  hold  this  land  under  lease  from 
™e  zemindars,  and  partly  the  zemindars 
wemseives. 

.  It  may  be  mentioned,  although  the  argu- 
ment docg  not  turn  upon  that  part  of  the 

•Negations,  that  the  plaintiff  is  himself  a  co- 
ipmprietor  of  the  estate  in  which  these  lands 
!•»«  situated,  and  that  the  plaintiff  as  well 
*j  the  defendants  claim  to  hold,  in  the  way 
«  individual  occupation,  parcels  of  lands 
wmg  parts  of  that  estate. 

!  J}*  pUkfc^aileged.jJiat    be  held   the 

J  "Jj Rafter  accretion,  and  that  such  holding 

j  ■*  oeen  recorded  by  an  Ameen  deputed  by 

J*  aetdement  Officer ;  and  he  also  referred 

"J Wain  disputes  and  a  litigation  which 

*°  gone  qn  between  him  and  some  of  the 


defendants  in  respect  of  part  of  these  very 
lands.  He  further  stated  that  a  second 
Ameen  having  been  deputed  by  the  Settle- 
ment Officer,  he  measured  and  recorded  these 
lands  as  being  held  by  the  defendants ;  that 
be,  the  plaintiff,  complained  of  these  pro- 
ceedings, but  his  complaint  was  disallowed 
by  the  Deputy  Collector  and  afterwards  by 
the  Collector ;  that,  since  the  recording  just 
mentioned  by  the  second  Ameen,  some  of 
the  defendants  had  been  in  possession  of  the 
lands  and  paid  the  rents  to  the  other  de- 
fendants. 


The  defendants'  case,  generally  speaking, 
was  a  denial  of  the  kasht,  or  holding  of  the 
plaintiff  ;  a  denial  that  the  plaintiff  had  any 
right  to  hold  the  land  as  an  accretion  to  his 
original  holding,  and  an  assertion  of  the 
right  of  the  defendants  in  occupation  who 
were  holding  by  permission  of  the  land- 
lord. 

The  Judge  of  Patna,  Mr.  Ainslie,  before 
whom  this  case  came  on  for  trial,  found  that 
the  ryots  on  the  deara  were  not  liable  to  be 
ousted  at  will,  and,  secondly,  that  the  plaint- 
iff was  more  than  a  tenant-at-will :  he 
also  found  that  the  land  in  question  was  an 
accretion  to  the  plaintiff's  original  holding, 
and  he  held  that  by  Article  I.,  Section  4, 
Regulation  XI.  of  1825,  the  plaintiff  was  en- 
titled to  that  accretion  as  part  of  his  holding, 
and  therefore  considered  that  plaintiff  was 
entitled  to  recover  the  land. 

This  decision  has  been  assailed  wholly 
upon  grounds  of  law.  The  vakeel  for  the 
appellant  has  not,  in  his  argument  before  us, 
touched  the  findings  of  fact  by  the  Judge, 
nor  questioned  the  Judge's  opinion  upon  the 
evidence.  We  must,  therefore,  assume  the 
facts  as  found  by  the  Judge  and  apply  the 
law  to  them. 

It  seems  to  me  quite  clear  that  the  plaint- 
iff's original  holding  being  assumed  and  the 
land  being  found  to  be  an  accretion  to  that 
holding,  the  plaintiff  is  entitled  to  such  ac- 
cretion by  the  distinct  and  positive  terms  of 
Section  4,  Regulation  XI.  of  1825. 

Great  stress  has  been  laid  upon  a  recent 
decision  of  the  Privy  Council  in  the  case  of 
Lopez  against  Muddun  Mohun  Thakoor.* 
In  that  case,  the  Judicial  Committee,  over- 
ruling the  decision  of  a  Full  Bench  of 
this  Court,  determined  broadly  that  a  zemin- 
dar was  not  entitled  to  claim  lands  as  an 

'  ♦  14  W.  R.,  P.  C.i  p.  ii.      m 
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accretion  to  his  estate  when  such  lands  are  f 
capable  of  being  identified  as  a  reformation 
of  land  belonging  to  another  owner  upon  ' 
their  original  site.  i 


The  22nd  June  1871. 
Present : 


It  appears  to  me  that  that  case  does  not 
apply  to  the  present  circumstances.  There 
is  no  contest  here,  to  use  the  words  of  the 
Judicial  Committee,  "  between  surface  and 
"  site."  It  is  not  the  case  here  that  the 
plaintiff  is  claiming  to  recover  this  land  as 
an  accretion  to  his  holding  and  the  defend- 
ants are  claiming  it  as  a  reformation  on 
their  own  holding  upon  the  original  site  ; 
but  the  defendants  now,  in  occupation,  claim 
it  under  a  title  made  from  the  zemindar. 
It  appears  to  me  that,  as  between  the  ryot 
and  the  zemindar,  if  the  tenant  can  show 
that  the  land  in  dispute  is  an  accretion  to 
his  original  holding  he  is  entitled  to  suc- 
ceed. 

Then  it  is  said  that  the  original  holding 
is  a  mere  tenancy-at-will,  and  that  conse- 
quently, as  the  plaintiff  could  not  enforce 
a  claim  to  be  put  in  possession  of  such  hold- 
ing, he  cannot  a  fortiori  be  entitled  to  re- 
cover possession  of  land  which  has  accreted 
to  his  holding. 

Now,  it  is  not  very  clear  (but  it  is  not 
necessary  to  determine  here)  how  a  party 
who  is  a  joint  owner  of  an  estate  and  in 
possession  of  land  within  the  limits  of  that 
estate,  can  be  called,  in  respect  of  such  oc- 
cupation, a.  tenant-at-will  under  the  proprie- 
tary body.  But  however  that  may  be,  and 
assuming  for  the  moment  that  the  plaintiff 
is  a  mere  tenant-at-will,  that  will  not  en- 
title the  zemindar  to  dissociate  the  accre- 
tion from  the  original  grant  and  to  turn  the 
plaintiff  out  of  the  accretion,  while  he  still 
retains  as  tenant  the  original  holding  it- 
self. If  the  zemindar  desires  to  oust  the 
plaintiff  from  the  accretion  that  he  holds,  he 
must  do  so  by  attacking  the  original  holding. 
He  has  not  attempted  to  proceed  in  that 
way,  nor  has  there  been  any  issue  whether 
the  zemindar  would  be  entitled  to  oust  the 
plaintiff  from  the  holding  or  not.  So  long, 
therefore,  as  the  plaintiff  occupies  his  ori- 
ginal holding,  I  conceive  he  is  entitled  to 
occupy  the  accretion  which  under  the  law 
forms  part  of  it,  and  therefore  he  is  en- 
titled to  be  restored  to  possession  of  it  by 
decree^pf  the  Civil  Court. 

For  these  reasons,  I  think  the  decision 
of  the  Court  below  is  quite  correct,  and  that 
the  appeal  ought  to  be  dismissed  with  costs. 

Macphenon,  J. — I  concur. 


The  Hon'ble  L.  S.  Jackson  and  A.  G,\ 
Macpherson,  pudges. 

Mortgaged  property— Cause  of  action—! 
Limitation. 

Case  No.  2530  of  1870. 

Special  Appeal  from  a  decision  passed  fa 
Judge  ofPatna,  dated  the  2nd  Septt 
i8yoy  affirming  a  decision  of  the  Sm 
Moonsiff  of  that  District,  dated  Iht  2jt 
June  1870,  , 

Ram  Dhun  Bhuggut  (Plaintiff)  Apptlk 

versus 

Guneshee  Mahtoon  and  others  (Deiendi 

/Respondents. 

Mr.  P.  &  Twidale  for  Appellant. 

Baboo  Opendro  Ch under  Bose  for 
Respondents. 

The  sale  of  mortgaged  property  by  the  ^r*rj 
mortgagee,  after  it  has  been  held  and  enjoyed  by J*- 
upwards  of  60  years,  does  not  give  a  fresh  can***1 
tion  to  the  representatives  of  the  mortgagor. 

Jackson,  J.— In  this  case  Mr.  Tvid 
contention   is  that  his  client  being  the 
presentative  of  a  mortgagor,  and  the 
gaged  property  having  been  purchased 
the  defendants  from  the  representatives 
the  mortgagee,  his  cause  of  action  arose 
the  date  of  the  purchase,    and    the  u' 
allowed  for  enforcing  that   cause  of  act 
is  60  years  from  the  date  of  the  purchase. 

It  appears  to  me  that  that  contention 
altogether  untenable.  What  the  Legislatt 
intended  by  Section  5,  Act  XIV.  of  i»5M 
was  to  give  a  cause  of  action  and  to  «* 
the  arising  of  that  cause  of  action  in 
case  of  property  which  has  been  Purc"*? 
bond  fide  and  for  valuable  considering 
from  a  depositary,  trustee,  mortgagee,  * 
pawnee,  for  the  trial  of  which  cause  oi  acu* 
the  ordinary  rule  as  to  moveable  and  im- 
moveable property  would  have  to  be  app^i 
and  then,  by  way  of  proviso  on  that  role, 
was  laid  down  that,  in  the  case  of  a  P^j 
chase  from  a  depositary,  pawnee,  or  moflj 
gagee,  no  such  suit  could  be  ma,n**J°fJ 
unless  brought  ^litin  thg  tim»ilim^fd  g 
Clause  15,  Section  1,  that  is,  withm  » 
years  from  the  time  of  deposit,  pa^°»  w 
mortgage.  . 

In  the  present  case,  the  mortgage  to* 
place  117  years  ago.    Since  that  time  tnew 
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pear  to  have  been  several  purchases,  and 
is  alleged  that  the  latest  purchase  was 
thin  12  years  of  the  suit.  The  Legisla- 
te could  never  have  intended  to  provide 
at,  after  the  heirs  of  the  mortgagee  had 
ijoyed  and  held  the  mortgaged  property  for 
X>  years  or  200  years,  the  sale  by  one  of 
eir  descendants  should  give  a  fresh  cause 
f  action,  which  might  be  enforced  within 
>  years,  to  the  heirs  of  the  mortgagor. 

I  think  the  special  appeal  must  be  disraiss- 
|  with  costs. 

Macpherson,  y. — I  am  of  the  same  opinion. 


The  22nd  June  1871. 

Present : 

The  Hon  ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  fudges. 

Transfer  of  tenures— Zemindar's  consent— 
Gomashta's  receipts. 

j  Case  No.  233  of  1870. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  0/  Furreedpore}  dated 
:   the  2jrd  July  1870. 

Bhojohuree  Bunick  (one  of  the  Defendants), 

Appellant, 

•  •  versus 

Aka  Golam  Ali  (Plaintiff),  Respondent. 

Baboo  Huree  Mohun  Chucker butty  for 

Appellant. 

Baboos  Kalee  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Respondent. 

:   »fhc  purchaser  of  a  ryotee  tenure  is  bound  to  commu- 

*cite  with  the  zemindar,  and  obtain  his  consent  to  the 

•'55/*  °*  ***?  tenure  ;  without  this  being-  done,  a  jjo- 

;  2rl**,s  rece'Pts  of  rent  are  not  binding  on  the  zemin- 

7<Kkson,y.—\Vt.  think  that  it  is  unne- 
cessary 10  call  upon  the  respondent  in  this 
.5***  We  are  not  satisfied  that  we  ought  to 
interfere  with  the  decision  of  the  Lower  Court. 

liii  8uit  was  Drouffnt  to  set  as,^e  as  inva- 
W  certain  deeds  of  sale,  which  had  been 

t  U^Wed  by  the  defendants,  tenants,  in  favor 

J  *  one  Bhojtfnuree  Bunickw 

1  ftJJe  ^wer  Court,  being  the  Court  of  the 

I  |?^t(tiuaie  Judge  of  Furreedpore,  has  de- 
2f  the  plaintiff's  claim,  and  from  that 

1   E?j0n  this  appeal   is    preferred    to  this 

Vol.  XVI. 


The  facts  of  the  case  appear  to  be  these  : 
Defendants  Nos.  2,  3,  4,  and  5  are  ryots 
holding  tenures  of  some  extent  and  value 
under  the  plaintiff,  their  zemindar.  These 
tenures  they  have  sold  to  the  defendant  No. 
1.  The  sale  does  not  apparently  carry  with 
it  possession  of  the  tenures,  but  is  entered 
into  with  the  reservation  that  Bhojohuree 
Bunick  shall  allow  these  ryots  to  remain  in 
possession,  he  himself  only  receiving  rent 
from  them.  These  facts  are  not  distinctly 
stated  by  the  defendants,  but  they  have  come 
out  in  the  course  of  the  hearing  of  the  ap- 
peal before  us;  and  there  seems  to  be  no 
denial  that  these  facts  are  the  real  facts  of 
the  case.  Bhojohuree  Bunick  has  not  paid 
the  real  value  of  these  tenures,  and  we  are 
told  that  he  has  not  done  so,  because  he  is 
obliged,  under  the  agreement,  to  retain  the 
tenants  in  the  same  position  in  which  they 
were  before. 

The  plaintiff  has  brought  this  suit  to  set 
aside  these  sales  as  illegal.  The  questions, 
which  were  tried  in  the  Lower  Court,  were, 
first,  whether  the  defendants  had  been  able 
to  prove  that  the  tenures  of  the  ryots  came 
under  the  description  of  kyamee  and  mokur- 
ruree.  This  the  Judge  of  the  Lower  Court 
has  decided  against  the  defendants,  and  it  is 
admitted  here  that  there  is  no  evidence  of 
any  kyamee  mokurruree  jote. 

Then,  secondly,  it  is  alleged  that,  even 
though  they  were  not  kyamee  jotes,  still  such 
jotes  are,  under  the  custom  of  the  country, 
transferable.  It  does  not  appear  that  there 
has  been  any  evidence  taken  upon  this 
question,  nor  was  that  one  of  the  points 
pleaded  before  the  Lower  Court.  And  we 
think,  we  may  say,  that,  even  if  it  had  been 
pleaded,  it  is  impossible  that  there  could  be 
a  custom  to  sell  jotes  without  actual  transfer 
of  the  jotes.  In  this  case,  there  has  been 
no  actual  transfer  of  the  tenures.  The 
effect  of  the  sale,  in  fact,  has  been  merely  to 
place  a  middleman  between  the  ryot  and  the- 
zemindar. 

Lastly,  it  has  been  contended  in  this  case 
that  the  zemindar  acquiesced  in  these  sales. 
There  is  no  attempt  to  show  that  the  ryotf 
went  to  the  zemindar  to  obtain  his  acquies- 
cence. But  it  is  said  that  his  gomashta 
received  rent  for  two  years,  and  that  the 
gomashta  of  the  ijardar  received  the^nt  of 
the  3rd  year.  It  seems  to  us  almost  impossible 
that  the  gomashta  could  have,  under  the  cir- 
cumstances, received  the  rent.  The  Judge 
,of  the  Lower  Court  says  tnat  the  gomashta 
denied    that    the    dakhillas    put    in  were 
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signed  by  him.  We  cannot  find  any  such 
denial  upon  the  record.  If  we  had  found 
any  such  denial,  we  should  have  felt  in- 
clined to  place  credit  upon  it.  But  even  if 
it  is  the  case  that  the  gomashta  gave  these 
receipts,  we  think  that  such  giving  of  re- 
ceipts by  a  gomashta  for  one  or  two  years 
will  not  bind  the  zemindar.  It  was  the 
duty  of  the  person  who  purchased  the  tenure 
of  the  zemindar's  tenants,  to  have  entered 
into  communication  with  the  zemindar  him- 
self, and  to  obtain  his  consent  to  the  transfer 
of  the  tenure.  It  is  quite  evident,  on  the 
facts  of  this  case,  that  this  transfer  was  made 
in  order  to  defeat  the  zemindar,  and  that  the 
zemindar  would  not  have,  under  any  cir- 
cumstances, acquiesced  in  any  such  arrange- 
ment. 

Under  these  circumstances,   we  dismiss 
this  appeal  with  costs. 


The  22nd  June  1871. 

Present : 

The  Hon'ble  G.  Loch  and  G.  C.  Paul, 

Judges. 

Suit— Mortgagee— Lien. 

Case  No.  273  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  1st  Subordinate  Judge  of  Shahabad, 
dated  the  joih  November  i8yot  reversing 
a  decision  of  the  Moonsiff  of  Sasseeram, 
dated  the  24th  June  1869. 

R^m  Yad  Singh  (Defendant),  Appellant, 

versus 

Lalla  Saligram  Singh  (Plaintiff), 
Respondent. 

Baboo  Doorga  Mohun  Dass  for  Appellant. 

Bab 00s  Aubinash  Chunder  Banerjee  and 
Annund  Chunder  Ghossal  for  Respond- 
ent. 

When  a  mortgagee  sues  to  enforce  his  lien  on  proper- 
ty, which  has  intermediately  passed  by  sale  into  other 
hands,  he  is  bound  to  bring  his  action,  not  against  the 
mortgagor  alone,  but  also  against  the  parties  in  posses- 
sion. 

Loch,  J. — On  the  12th  June  1861,  Goo- 
man  Bhunjun  Singh  gave  a  zur-ipeshgee 
lease  f(#  10  years  for  Rupees  3,000  to  one 
Saligram  Singh,  Oogro  Narain  Singh,  and 
Sheo  Buksh  Singh,  in  the  following  propor- 
tion, viz.,  Oogra  Narain  6  annas,  Saligram 
8  write,  and  Sheo  Buksh  Singh  2  annas, 


of  Mouzah  Burdeha,  the  property  now 
dispute.    On  the  19th  July    1864, 
Bhunjun   Singh  sold  the    whole  village ^ 
Gopal  Narain  Singh  and  Bheekun  Lift 
8,000   rupees,  under  two    kobalas 
date    the    19th    July    1864,      Previoia 
this  sale  to  Gopal  Narain    and    Bl 
Lall,    it   appears    that    Gooman    Bhm 
Singh  mortgaged  this  property  to  one 
Yad  Lall  on  the  15th  January  1862. 
Yad  Lall  brought  an  action  to  recover 
amount  due  to  him  in  1865,  and  obi 
a  decree;  and  on  the  8th  April  1867, 
execution  of  that  decree,    he   caused 
rights  and   interests  of   his    debtor  in 
said   property  to  be  sold,    and    purcl 
them   himself.      Subsequently,     in    a 
brought  by   Gopal    Narain    and    Bhe< 
Lall  against  certain  tenants  for  arrears 
rent  under  Act  X.  of  1859,  Ram  Yad  Sii 
intervened.     His  intervention   was  all 
and  the   suit  was  dismissed.     The  plaii 
now  bring  the  present  suit  to  recover 
session,   claiming  their    right   to   bold 
lands  under  their  zur-i-peshgee  lease, 
is  contended  by  the  defendant  that  Salij 
Singh   is   the   son  of   Bheekun   Lall; 
Oogro  Narain  is  the  brother  of  Gopal  Ni 
'  rain   Singh  ;   that  all  their  transactions 
joint ;  and  that,  when  the  purchase  in 
names  of  Gopal  Narain  and  Bheekun 
was  made  on    the    29th    July    1864. 
mortgage  in  favor  of  Saligram  and  Oogflj 
Narain  merged  therein,  the  amount  of  dW 
zur-i-peshgee     lease,    viz.,    Rupees  3jG0M 
being  credited    as   part  of    the    purchise-j 
money.     And    it    is     contended    that  ttt 
being  the  case,  Saligram  Singh  and  Oogro 
Narain  Singh  have  no  standing  in  Court. 

The  first  Court  dismissed  the  suit.  On 
appeal,  the  Lower  Appellate  Court  considci^ 
ed  that  there  was  no  proof  whatever  of  the 
3,000  rupees,  the  amount  of  the  loan  W 
Saligram  and  Oogro  Narain,  having  been 
credited  as  part  of  the  purchase-money, 
and  it  reversed  the  order  of  the  first  Court- 
The  reasons  given  by  the  Lower  Appe"atc 
Court  for  the  conclusion  to  which  it  »f 


come  are  by  no  means  satisfactory ; 
the  Judge  certainly  appears  to  have  missed 
one  or  two  of  the  chief  points  in  the  case- 
The  first  point  which  he  ought  to  have  dis- 
posed of  was  tki***i legation  nStle  by  W 
defendant  that  Saligram  Singh,  Oogro  >*• 
rain  Singh,  Gopal  Narain,  and  Bbee*on 
Lall  were,  in  fact,  all  one  in  their  transac- 
^tions.  Secondly,  he  has  made  a  mista7C^ 
^rejecting  the  evidence  of  the  writer  of  l* 


7*] 


Civil 


TrtE   WEEKLY   REPORTER. 


Rulings* 


99 


*ds,  pi>.,  the  zar-i-peshgee  of  1861  and 
e  kobala  of  1864,  merely  on  the  ground 
at  be  was  the  servant  of  the  defendant. 
at  the  respondent  in  this  case  in  special 
jpeal  is  willing  to  accept  the  allegation 
ade  by  the  special  appellant.  He  says: 
Admitting  that  Saligram,  Oogro  Narain,  Go- 
ll  Narain,  and  Bheekun  Lall  were  all  one 
i  their  transactions,  and  that  the  zur-i- 
fishgee  did  merge  in  a  subsequent  sale  of 
864,  and  admitting  also  that  Ram  Yad 
bgh  held  the  mortgage -deed  bearing  date 
le  15th  January  186  a,  yet  previous  to  the 
lit  brought  by  Ram  Yad  Singh  to  recover 
jb  nfdney,  the  whole  of  the  rights  and 
iterests,  which  Gooman  Bhunjun  had  in 
jfc  property,  passed  under  the  sale  of  the 
9th  July  1864  to  Gopal  Narain  and  Bhee- 
tan  Lall ;  and,  under  these  circumstances, 
rRam  Yad  wanted  to  enforce  his  lien  on 
Ms  property,  he  was  bound  to  bring  his 
plion  not  only  against  his  debtor,  but  also 

Finst  the  party  who  was  in  possession  of 
property,  because  at  that  time  the  debt- 
had  no  further  right  or  interest  in  the 
rty,  nor  was  he  in  possession."  We 
ink  mat  this  contention  is  good.  And  as 
is  clear  that  Ram  Yad  brought  his  action 
gerely  against  his  debtor  Gooman  Bhunjun 
$ngh,  he  cannot,  under  any  sale  which  took 
fhet  in  execution  of  a  decree  against  him, 
fcsist  the  entrance  of  the  plaintiffs  both  as 
Mortgagors  in  1861  and  purchasers  in  1864. 

We,  therefore,  dismiss  this  special  appeal ; 
jjtat  as  it  has  been  decided  on  a  point  not 
ore  the   Lower    Court,   each    party   will 
r  his  own  costs  in  this  litigation. 


The  33rd  June  1871. 
Present : 

The  Hou'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Idols— Right  to  perform  Poojah. 

Case  No.  202  of  1871. 

Special  Appeal  from  a  decision  passed  by 

the  Subordinate  Judge  of'Gya,  dated  the 

22nd  December  /Syo,  reversing  a  decision 

°f  the  Moonsiffof  that  District,  dated  the 

i      23rd  May  t8jo.  .^ 

Maharanee  Indurjeet  Kooer  (one  of  the 
Defendants),  Appellant, 


versus 


Ch»ndcmun  Misser  (Plaintiff),  Respondent. 


Baboo  Bhowanee  Churn  Dutt  for  Appellant. 
Baboo  Umbica  Churn  Bose  for  Respondent. 

,  The  owner  of  an  idol  is  entitled  to  appoint  anybody 
he  likes  to  perform  its  poojah ;  the  mere  fact  of  a  party 
and  his  ancestors  having  done  so  for  a  long  period  creates 
no  right  in  his  favor. 

Mitter,  J. — This  was  a  suit  instituted  by 
the  plaintiff,  now  respondent  before  us,  to 
establish  his  exclusive  right  to  perform  the 
poojah  of  an  idol  called  Boodhwa  Mohadeo, 
and  to  recover  Rupees  33  alleged  to  have 
been  misappropriated  by  one  Debee  Dutt, 
who  claims  to  be  the  poojaree  of  the  idol  by 
virtue  of  an  appointment  made  in  his  favor 
by  the  defendant  Maharanee  Indurjeet  Kooer. 

The  defence  set  up  by  Maharanee  Indur- 
jeet Kooer  was  to  the  effect  that  the  idol 
belonged  to  her,  and  that  she  was,  therefore, 
competent  to  appoint  anybody  she  liked  to 
perform  the  poojah.        * 

Upon  these  pleadings,  one  of  the  issues 
laid  by  the  first  Court  was  whether  the 
asthan  of  the  idol  Boodhwa  Mohadeo  be- 
longed to  the  intervenor,  that  is,  to  the  de- 
fendant Maharanee  Indurjeet  Kooer;  but 
without  coming  to  any  express  finding  on 
this  point,  upon  the  ground  that  the  Maha- 
ranee's title  to  the  idol  was  not  disputed  by 
the  plaintiff,  that  Court  dismissed  the  suit, 
holding  that  a  suit  of  this  description  could 
not  be  maintained  in  the  Civil  Court. 

On  appeal,  the  Subordinate  Judge  has  re- 
versed the  decision  of  the  first  Court,  solely 
and  exclusively  upon  the  ground  that  the 
plaintiff  and  his  ancestors  had  been  perform- 
ing the  poojah  of  the  idol  for  a  very  long 
period  of  time,  and  that  the  plaintiff  was, 
therefore,  entitled  by  "a  customary  right" 
to  perform  the  poojah. 

We  think  this  decision  is  erroneous.  The 
first  point  to  be  determined  in  this  case  was 
whether  the  idol  in  question  belonged  to  the 
defendant  Maharanee  Indurjeet  Kooer  or 
not.  If  this  point  is  determined  in  the 
affirmative,  either  upon  the  admission  of  the 
plaintiff,  of  which,  however,  we  do  not  find 
any  trace  on  the  record,  or  upon  other  legal 
evidence,  it  is  clear  that  the  defendant  Maha- 
ranee Indurjeet  Kooer  would  be  entitled  to 
appoint  anybody  she  likes  to  perform  the 
poojah,  and  the  mere  fact  that  the  plaintiff, 
and  his  ancestors  had  been  allowed  to  perform 
it  for  a  long  period  of  time  would  create  no 
right  in  his  favor. 

4     We,  therefore,  reverse  the  judgme^Pof  the 
1  Lower  Appellate  Court,  and  remand  the  case 
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to  that  Court  to  try  the  issue  whether  the 
idol  in  question  belongs  to  Maharanee  Indur- 
jeet  Kooer,  after  giving  to  the  parties  full 
opportunity  to  produce  such  evidence  as 
they  might  consider  necessary.  If  this  ques- 
tion be  determined  in  favor  of  Maharanee 
Indurjeet  Kooer,  the  plaintiff's  suit  must  be 
dismissed.  If,  on  the  contrary,  it  is  found 
that  the  idol,  is  a  public  idol,  and  that  the 
plaintiff  and  his  ancestors  had  been  from 
time  immemorial  performing  the  poojah  of 
the  idol,  under  a  sort  of  prescriptive  title, 
the  plaintiff  would  be  entitled  to  a  decree. 

The  costs  of  this  appeal  and  of  the  Lower 
Appellate  Court  will  abide  the  ultimate 
result. 

As  this  case  appears  to  have  been  insti- 
tuted in  1869,  we  think  the  Subordinate 
Judge  ought  to  take  it  up  out  of  its  turn  and 
decide  it  without  any  unnecessary  delay. 


The  23rd  June  187 1. 


Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 


Withdrawal  of  plaint—Section  97,  Civil 
Procedure  Code. 


Case  No.  2627  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajshahye,  dated 
the  1 8th  August  iSjo,  affirming  a  deci- 
sion of  the  Subordinate  Judge  of  that 
district,  dated  the  8th  February  1868. 

Koomar  Poresh   Narain   Roy    (Defendant), 

Appellant^ 

versus 


Baboo  Issur  Chunder  Ckuckerbutty  for 

Appellant. 

Baboo  Gopal  La  1 1  Mitter  for  Respond* 

Where  a  plaintiff  asks  for  permission  towitbdraw| 
plaint  saying  that  it  will  be  out  of  his  power  to , 
the  evidence,  which  he  points  out  as  existing  in 
records,  within  the  period  fixed  by  the  Court  foe 
injr  the  case,  the  Court  is  competent,  under  Section 
Act  VIII.  of  1S59,  to  grant  him  permission  to  vitf  ' 
the  suit. 

Kemp>  J, — The  grounds    taken    in 
special  appeal  are,   first,   that  the  order] 
the  Moonsiff,  permitting  the  plaintiff  to 
draw  his  case,  is  not  in  accordance  with 
provisions  of  Section  97   of    Act  VIII. 
1859;   an(*>  second,  that  the  finding  of 
Lower  Appellate  Court,  as  regards  plot 
is  not  sufficient  to  entitle  the  plaintiff  to\ 
decree. 

On  the  first  point,  a  decision  of  the  Prii 
Council  to  be  found  in  Volume  XII.,  Weei 
Reporter,  page  13,  is  quoted,  bat  that  was 
appeal  from  a  decision  passed  before  Act" 
of  1859  came  into  operation  ;-  and,  moreoi 
in  that  case  it  appears  that  issues  had ' 
joined,  and  the  party  having  failed  to 
duce  the  evidence  which  he  was  bound 
produce  in  support  of  the  issues,  liberty 
bring  a  fresh  suit  ought  not  to  have  ' 
granted. 

In  this  case  the  plaintiff,  on  a  day 
fixed  for  the  hearing  of  the  case,  petitioi 
the  Court  saying  that  it  would  be  out  of 
power  to  adduce  the  evidence,   which 
pointed  out  as  existing  in  certain  record* 
within   the  period  fixed   by  the  Court  fa 
hearing  the  case,  and  he,  therefore,  askrf 
the  Court  for  permission  to  withdraw  htf 
plaint ;  and  the  Court  being  competent,  under 
the  provisions  of  Section  97,  to  grant  the\ 
permission  asked  for,  did  give  such  permis- 
sion.    We  may  also  observe  that,  although 
this  case    has  been    twice   remanded,  this 
point  was  not  taken  on  any  of  the  previous 
occasions  when   the  case   was  before  &l* 
Court,  and  it  is,  therefore,  overruled. 

On  the  second  point,  it  is  clear  that  the 
Judge  has  come  to  a  decision  upon  the  que* 
tion  whether  ploMTo.  3  in  dispute  belong! 
to  the  plaintiff's  talook,  and  he  has  clearly 
found  that  it  does. 


Ranee  JSurut  Soonduree  Debee  (Plaintiff),  |  c   We,  therefore,  dismiss  the  special  *PPel' 

Respondent.  with  costs.  ■ 
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The  23rd  June  1871. 

Present  : 

Hon  ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 


Iktwaira— Section  73,  Act  VIII.  of  1859. 

Case  No.  16  of  1871. 

tiudfion  for  review  of  judgment  pass- 
i  by  the  Hon' ble  Justices  F  B.  Kemp 
+d  F.  A.  G  lover y  on  the  25th  February 
'8ji,0in    Special   Appeal  No.    1997   of 

y  Kishen  Mookerjee,  Defendant  (Appel- 
lant), Petitioner, 

versus 

ij  Kishen  Mookerjee,  Plaintiff  (Respond- 
ent), Opposite  Parly. 

The  Advocate- General  and  Mr.  G.  A. 
Tividale  for  Petitioner. 

kfoos  Bama  Churn  Banerjee  and  Umbika 
Churn  Banerjee  for  Opposite  Party. 

in  a  suit  for  a  butwarra,  on  the  allegation  that  de- 
rfaat  bad  encroached  upon  certain  ijmalee  lands,  the 
ter  urged  that  the  said  lands  were  not  ijmalee,  but 
fsrtf-acquired  lands  of  his  (defendant's)  son,  who 
At  to  be  made  a  par  ty  : 

*»M,  on  review  of  a  previous  decision,  that,  as  the 
pfc  interest  was  not  adverse  both  to  plaintiff  and  de- 
Maat,  unless  the  point  raised  was  cleared  op,  the  but- 
Irra  could  not  stand,  and  the  son  must,  therefore,  be 
wea  party  under  Section  73,  Act  VIII.  of  1859. 

Ktnp*  J* — This  is  an  application  on  the 

•ft  <Jf    Baboo    Joy    Kishen    Mookerjee, 

fecial  appellant,  for  the  admission  of  a 

*ffc*  of  judgment  of  a  decision  passed  by 

J*  Court  on  the   25th  of   February   last, 

jnrmirtf  a  decision  of  the  2nd  Subordinate 

Ng*  of  Hooghly,  dated  the  20th  of  May 
I070. 

i  It  appears  that  in  this  case,  the  respond- 
Wf  Baboo  Raj  Kishen  Mookerjee,  the 
ijwtMteT  of  the  applicant  for  review,  applied 
*£  *  batwarra  of  a  small  quantity  of  land, 
j?1*  he  alleged  to  be  6£  cottahs,  situated 
?'j 'town  of  Ootterparahv*  In  his  plaint, 
^alleges  that  the  defendant  Joy  Kishen 
1 anrf  ^^^ched  upon  certain  ijmalee  lands, 
:*£»] *crefore,  the  plaintiff,  sought  to  have 
VJfcwra  made.  The  defendant  in  that 
**>  I°y  KUhen  Mookerjee,  stated  that  the 


lands  upon  which  the  plaintiff  alleged  that 
he,  Joy  Kishen,  had  encroached  upon  were 
not  the  ijmalee  lands,  but  were  the  self- 
acquired  lands  of  Huro  Mohun,  the  son  of 
Joy  Kishen  Mookerjee,  and  that  Huro 
Mohun  ought  to  be  made  a  party  to  the  suit. 
The  first  Court,  on  this  question,  whether 
Huro  Mohun  ought  to  be  made  a  party  or 
not,  relied  upon  a  decision  to  be  found  in 
Volume  VII.  of  the  Weekly  Reporter,  page 
201,  and  ruled  that  Huro  Mohun's  applica- 
tion to  be  made  a  party  must  be  rejected. 
Joy  Kishen  appealed  upon  this  point,  and 
his  appeal  was  unsuccessful.  In  special 
appeal  the  point  was  again  raised,  and  iri 
our  decision  we  remarked  that  the  only 
point  pressed  upon  our  attention  was  the 
question  whether  Huro  Mohun  ought  to 
have  been  made  a  party  to  the  suit  under 
Section  73  of  the  Code  of  Civil  Procedure. 
We  were  then  of  opinion  that  it  was  proper 
to  follow  the  ruling  laid  down  in  the  case  of 
Joy  Gobind  Dass  versus  Gouree  Pershad 
Shaha  and  others,  reported  in  Volume  VII., 
Weekly  Reporter,  page  201.  We  were  also 
under  the  impression,  an  impression  which 
has  been  now  removed  after  further  argu- 
ment, that  Huro  Mohun  claimed  an  interest 
adverse  both  to  the  plaintiff,  his  uncle,  and 
to  the  defendant,  his  father,  and  that,  there- 
fore, no  decree  for  partition  of  the  ijmalee 
land  as  between  the  father  and  the  uncle 
could  affect  Huro  Mohun. 

After  hearing  the  arguments  on  both  sides, 
we  are  of  opinion  that  our  decision  of  the 
25th  of  February  last  is  incorrect.  It  ap- 
pears that  the  interest  of  Huro  Mohun  is 
not  adverse  both  to  the  plaintiff  and  the 
defendant  in  the  case.  It  is  clear  that, 
unless  the  point  is  cleared  up  whether  these 
lands  which  the  plaintiff  alleges  Joy  Kishen 
has  encroached  upon  are  ijmalee  lands,  as 
stated  by  the  plaintiff,  or  the  self-acquired 
lands  of  Huro  Mohun,  as  alleged  by  the 
defendant,  the  butwarra  which  has  been 
made  on  the  footing  that  they  are  ijmalee 
lands  cannot  stand.  We,  therefore,  remand 
the  case,  and  direct  that  Huro  Mohun  be 
made  a  party  to  the  suit  under  Section  73  of 
Act  VIII.  of  1859,  an(*  21  fresh  decision  in* 
his  presence  be  passed. 

The  remaining  ground  of  review  was  not 
pressed  upon  us  when  the  case  was  heard  in 
special  appeal,  and  in  our  order  admitting 
this  review  we  reserved  our  judgment  on 
the  2nd  ground  until  we  could  refer  to  our 
notes,  and  having  done  so,  we  find  that  no 
argument  was  pressed  on   this  Coy^with 
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reference  to  the  second  ground  taken  in 
review,  and  we,  therefore,  refuse  to  enter 
into  that  ground.  The  case  must  be  remand- 
ed for  the  purpose  of  making  Huro  Mohun 
a  party  to  the  suit,  and  passing  a  fresh 
decision  in  his  presence. 

Costs  to  follow  the  result. 


The  23rd  June  1871.  . 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Jungle  land— Possession— Limitation. 

Case  No.  17  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
$ih  December  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  17th  December  1868. 

Rajah  Leelanund  Singh  and  others 
(Plaintiffs),  Appellants, 

versus 

Mus8amut  Basheeroonissa  and  others 
(Defendants),  Respondents. 

Messrs.  Mun  Mohun  Ghose  and  R.  £. 
Twidale  and  Moonshee  Mahomed  Yusuf 
for  Appellants. 

Mr.  C.  Piffard  for  Respondents. 

In  a  suit  for  possession  of  jungle  lands,  where  there 
is  no  proof  of  acts  of  ownership  having  been  exercised 
on  either  side,  possession  must  be  presumed  to  have 
continued  with  the  person  to  whom  they  rightfully 
belong. 

Mitter,  J. — We  are  of  opinion  that  this 
case  ought  to  be  remanded  to  the  Lower 
Appellate  Court  for  a  fresh  decision. 

Th*  whole  of  the  Judge's  judgment  is 
contained  in  the  following  passage : — 

"  This  suit  is  remanded  by  the  High  Court 
"  unjjer  judgment  dated  13th  July  1870.  I( 
"  appeVs    this    Court    erroneously    wrote 


"'possession'    while     the     context 
"shows  'title'   the  proper  term, 
"  as  the  word  title  was    used  at  the 
"  mencement  of  the  paragraph. 

"  The  Subordinate  Judge  disbelieve 
"oral  evidence  in  support  of 
"  reasons  duly  set  forth  by  him  ;  and 
"  their  evidence  per  se,  I  see  no  grc 
"  differing  with  him  as  to  the  degree  of 
"  to  be  attached  to  it  in  proof  of 
"  so  as  to  remove  the  statutory  bar 


<< 


suit. 


Assuming,  however,  that  the  word  H 
"session"  had  been  used  by  mistake] 
the  word  "title"  as  the  Judge  says,] 
correctness  of  the  order  of  remand 
by  this  Court  would  still  remain 
peachable.  The  only  issue  which  the  ]i 
had  to  try  was  that  of  limitation,  anal 
clear  that  a  mere  finding  to  the  effect 
the  plaintiff  had  a  title  in  1821,  or 
1837,  could  not  possibly  meet  the  re 
ments  of  that  issue. 

But  be  this  as  it  may,  the  Judge  is 
in  rejecting  the  oral  evidence  produced 
the  plaintiff  without  considering  that  f 
dence  in  conjunction  with  the  documert 
proofs  on  the  record,  and  the  probabi11 
arising  from  all    the  surrounding  cifl 
stances  of  the  case.    There  was  nothing 
the  order  of  remand  to  justify  such  a 
of  procedure,  and  we  need  scarcely  say 
it  is  one  by  no  means  calculated  top* 
the  discovery  of  truth.    The  only  sa 
tory  mode  of  dealing  with  a  disputed  p 
of  fact  is  to  consider  the  full  force  and 
result  of  all  the  evidence,  direct  or  pres 
tive,  bearing  upon  that  point,  and  this 
caution     is    nowhere  more  necessary 
in  this  country  where  oral  evidence  f* 
is  looked  upon  with  so  much  distrust 
the  present  case,  the  plaintiffs  have p/odfl 
a  large  number  of  documents,  consisting 
dakhillas,  farkhutees,  jumma-bundeep 
and  decrees  of  Court,  to  prove  their 
session  and  title,  and  there  is  every  * 
to  believe  that,  if  these  documents  W  &*j 
considered   in    conjunction    with  the  <*» 
evidence  of  possession,  the  Judge  would  ■* 
have  rejected  that  evidence  without  at  1» 
calling  upon  the  defendant  to  rebut  it. 

The  Subordinate  Judge  who  tried  &* 
case  in  the  first  instance  says :  "  Plaintiff* "J 
"  examined  some  of  the  ryots,  bat  ^J? 
"  these  have  been  able  to  produce  tbcif  p* 
"  tahs.  In  the  absence  of  pottahs  and  W»£ 
"  leuts,  /V  is  impossible  to  say*  what  Iai» 
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tee  cultivated  by  the  witnesses.  There- 
to*, the  exact  position  of  the  ryots'  holdings 
boot  be  ascertained.  The  receipts  and 
rugs  filed  by  them  prove  nothing  except 
fct  they  are  ryots  and  have  paid  rent, 
St  of  lands  the  position  of  which  it  is 
fcpossible  to  make  out.  The  mofussil 
Ipers  filed  by  the  putwaree  prove  nothing, 
jr  in  them  there  is  only  mention  made  of 
fe  names  of  the  ryots  from  which  no- 
tag  in  favor  of  the  plaintiffs  could  be 
educed,  for  they  may  be  ryots  of  other 
nds  not  in  dispute." 

Jow,  jhere  is  nothing  on  the  record  to 
w  that  these  ryots  had  any  pottahs  to 
(luce,  or  that  they  had  executed  any 
Aleuts  in  favor  of  the  plaintiffs.  No 
Son  appears  to  have  been  put  to  them 
lis  point,  and  we  do  not  see  any  reason 
f  the  Subordinate  Judge  should  have 
torn  any  discredit  upon  their  testimony 
[their  inability  to  produce  documents,  the 
Hence  of  which  has  not  been  proved  in 
f  manner  whatever.  With  reference  to  the 
pcnlty  felt  by  the  Subordinate  Judge  in 
fttiaining  the  identity  of  the  lands  re- 
fcd  to  by  them,  we  have  simply  to  ob- 
jure that  their  depositions  are  clear  and 
t»ess  on  the  point,  and  the  objection 
fcfast  the  mofussil  papers  filed  by  the  put- 
*te  is  completely  removed  by  the  evidence 
!  the  putwaree  himself,  who  distinctly 
tors  that  the  ryots,  whose  names  are  men- 
ded in  those  papers,  are  ryots  of  the  dis- 
fcd  land. 

There  is  another  point  in  this  case  which 
Jtas  to  have  been  overlooked  by  both  the 
ger  Courts.  The  plaintiffs  alleged  that  the 
Ws  in  question  had  remained  in  a  state  of 
W*  down  to  the  year  1269,  which  is  well 
P»om  12  years  prior  to  the  institution  of 
*  writ.  If  this  allegation  is  correct,  the 
it  would  not  be  barred  by  the  law  of 
tokfon,  even  if  the  plaintiffs  fail  to  prove 
Wt  they  had  exercised  any  acts  of  owner- 
■P  over  the  disputed  lands,  unless  the  de- 
r™1  can  make  out  a  clear  case  of  ad- 
***  possession  for  more  than  12  years, 
j*  Full  Bench  Rulings,  Weekly  Reporter, 

Irth*  I1I,>  page  73^  We  do  not  mean  t0 
Tjtot  acts  of  ownership  cannot  be  exer- 

F*1  over  jungle  lands,  butrdfi  the  absence 

E**y  proof  of  the  exercise  of  such  acts  on 

fat*  h!!^'  *e  P°ssession  of  sucn  lands 
J*  °e  presumed  to  have  continued  with 
^Person  to  whom    they  rightfully    be- 


We  reverse  the  decision  of  the  Lower  Ap- 
pellate Court,  and  remand  this  case  to  that 
Court  with  directions  to  try  it  with  refer- 
ence to  the  above  remarks.  Costs  will  abide 
the  ultimate  result. 


The  24th  June  1871. 
Present  : 

The    Hon'ble   E.   Jackson    and   Onookool 
Chunder  Mookerjee,  Judges. 

Breach   of    contract— Forfeiture— Decree    for 
cahcelment  of  lease— Execution— Possession. 

Case  No.  103  of  1871  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  3rd 
November  i8jot  reversing  a  decision  of 
the  Deputy  Collector  of  that  District, 
dated  the  28th  July  i8?o. 

Mahomed  Faez  Chowdhry  (Defendant), 

Appellant, 

versus 

Shib  Doolaree  Tewaree  (Plaintiff), 
Respondent. 

Baboos  Chunder  Madhub  Ghose  and 
Romesh  Chunder  Miller  for  Appellant. 

Baboos  Sreenath  Dass,  Mohinee  Mohun 
Roy  and  Rebutty  Chunder  Banerjee  for 
Respondent. 

Every  breach  of  an  agreement  for  a  lease  does  not 
entail  forfeiture  of  the  lease,  but  where  forfeiture  is 
provided  as  the  penalty  for  breach  of  a  particular  clause 
it  may  be  enforced  for  such  breach.  ^ 

A  decree  for  cancelment  of  a  lease  is  virtually  one  for 
possession  in  supersession  of  that  lease,  and  may  be  so 
executed  by  a  Court  under  Aft  X.  of  1850  by  wjuch  it 
has  been  passed*  ^r^ 
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•  Jackson t  J. — The  plaintiff  has  preferred 
this  suit,  under  Clause  5,  Section  23,  Act  X. 
of  1859,  to  cancel  a  lease  which  he  granted 
in  the  name  of  Gooroo  Churn  Dass  to  one 
Bhyrub  Chunder    Chowdhry,    whose   rights 
under  the  lease  had  been  afterwards  sold  in 
execution  of  decree,  and  had  been  purchased  , 
by  the  defendant  Mahomed  Faez  Chowdhry.  ; 
The  plaintiff  alleged  that  the  defendant  had  | 
broken  a  clause  of  the  lease   under  which  ; 
the  lessee  had  been  forbidden  to  sub-let  by 
giving  a  kut-ijarah  to  one  Fara  Gazee,  and 
that,  as  it  had  been  distinctly  contracted  by 
the  lease  that  if  any  sub- lease  was  given  the 
lease  would  be  liable  to  be  cancelled,  the 
plaintiff  was  now  entitled  to  have  the  lease 
cancelled,  and  to  obtain  possession   of  the 
lands. 

The  first  Court  held  that  the  Revenue 
Courts  had  no  jurisdiction  in  a  suit  of  this 
description.  The  Judge  also  doubted  whe- 
ther the  Revenue  Courts  had  jurisdiction 
to  do  more  than  cancel  the  lease,  but  on  the 
plaintiff  stating  that  he  was  willing  to  take 
a  decree  for  the  cancelment  of  the  lease, 
the  Judge  decided  that  he  had  jurisdiction, 
and  proceeded  to  try  the  question  Taised  be- 
tween the  parties.  He  found  that  it  was 
not  denied  that  a  sub-lease  had  been  given, 
and  that  there  was  a  clause  in  the  lease  de- 
claring it  liable  to  be  cancelled  if  a  sub-lease 
was  given.  He,  therefore,  decreed  the  plaint- 
iff's claim. 

On  special  appeal,  it  is  contended  that  it 
is  not  every  act  contravening  the  terms  of 
a  lease  which  will  entail  a  forfeiture  of  it  ; 
that  the  plaintiff  must  show  that  he  has 
suffered  some  injury  by  the  breach  ;  that 
the  plaintiff  waived  his  rights  under  the 
lease  when  he  received  rent  from  the  lessee 
after  he  had  become  aware  of  the  breach. 
In  support  of  the  first  of  these  contentions, 
the  precedent  of  this  Court  at  page  31,  Aft 
X.  Rulings  of  the  Gap  Number  of  the 
Weekly  Reporter,  has  been  referred  to.  In 
that  case,  it  is  said  that,  although  a  sub-lease 
was  given  against  the  agreements  entered 
into  by  the  lessee,  still  the  Court  held  that 
the  lease  was  not  forfeited.  We  find  that 
In  that  instance  it  was  held  that  no  real 
sub-lease  had  been  given ;  that  the  lessee 
still  remained  in  possession  of  the  lands, 
although  he  had  entered  into  a  contract 
with  V  third  party  regarding  the  profits  he 
derived  from  the  lease.  The  case  in  ques- 
tion cannot,  therefore,  be  considered  in  point. 
But  it  is  also  not  certain  that  it  is  in-  point 
in  dfoe  essential  fact.     In  the  lease  in  thil 
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case  the  clause  distinctly  stated  that, 
sub-lease  was  given,  the  plaintiff  could 
the  lease  and   re-enter   into  pos 
make  other  arrangements  for  the 
the  lease  in  that  case,  it  is  not  clear 
the  report  that   any    special    penalty 
stated  for  a  breach  of  that  clause 
lease.     We  agree  with  the  general  _ 
enunciated  in  the  precedent  referred  &v 
it  is  not  every  breach  of  an  agrees* 
lease  which  entails  a  forfeiture  of  the 
For  instance,  a  breach  of  the 
pay  rent  on  a  certain  day  would  not  of 
entail    a  forfeiture,   though   if  it  coi " 
shown  that  the  payment  on  that 
date  was  of  the  essence  of  the  agfl 
that  such  payment  was  required  for  a 
purpose,  and  that  there  was  a  distinct 
that,  if  such  payment  was  not  made  00 
particular  date,  the  lease  would  be  liaP 
be  cancelled — then  I  am  inclined  to 
that  even  a  breach  as  to  the  payment 
entail  a  forfeiture  of  the  lease. 

The  pleader  for  defendant  referred 
the  principle  of  Equity  Law  on  this 
in  Story's  Equity  Jurisprudence.    He 
that  it  was  there  laid  down  that,  if 
would  compensate  for  the  injury  sl 
by  the  lessor,  and  compensation  cooljl 
given,  in  such  cases  a  breach  of  the ' 
would  not  entail  a  forfeiture. 

If  we  apply  that  rule  to  this  case,  I; 
clear  that  no  compensation  could  be 
in  such  a  case  as  this.     No  money  i«j 
has  been  sustained.    The  injury  is  not 
which  can  be  calculated   by  any  s*8 
money.    There  may  be  numerons 
for  a  refusal  to  allow  of  sub-letting 
reasons  are  not  generally  recorded,  but 
can  easily  be  imagined  by  any  person " 
tomed    to    deal    with    such  matters, 
plaintiff  may  be  willing  to  sub-let  lo 
person  who  will  collect  the  rent  from 
ryots  obtaining  a  fair  profit,  but  he  may 
ject  that  two  or  three  sub-lessees  m*y  j 
be  introduced  to  obtain  further  contribur 
from    the    ryots.     Whatever   may  be 
reason,  the  clause  in  the  lease  is  clear, 
the   penally  for    breach   of    that  clan* 
provided.  'The  plaintiff  is  entitled  t*1 
force    that    agreement   and    to  cancel 
lease. 

As  to  the  x*» er  by  the  plaintiff,  it  ** 
not  appear  that  this  was  urged  befofcjj* 
Judge,  and  it  docs  not  appear  thaiite*jj; 
been  any  such  receipt  of  rent  as  *°2J ' 
amount  .to  a  waiver.  No  dates  of  l*c5; 
of  rents  are  stated,  and  it  is  clear  ~~* 
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5  proceedings  that  the  plaintiff  did  not 
f  to  enforce  bis  rights  under  the  agree- 
t  of  the  lessee.  Tbeie  was  an  attempt 
take  out  ihat  the  present  lessee  was  not 
id  by  1  he  terms  of  the  original  lessee, 
it  is  clear  that  he  was,  and  that  he  con- 
red  himself,  bound  by  them.  If  not, 
Lthe  amount  of  his  rent  was  not  settled, 
it  is  certain  that  he  paid  the  rent  as  in  the 
t. 

fe  think  that  the  determination  of  the 
ge  is  correct,  and  we  dismiss  the  appeal 
kt  defendant. 

[he  plaintiff  has  taken  a  cross  appeal  to 
effect  that  he  should  have  a  decree  both 
Cancel  me  nt  of  the  lease  and  for  posses- 
It  *t  that  he  was  ready  to  take  a  decree  for 
tteltnent  of  the  lease,  if  he  would  obtain 
farther  relief,  but  that  the  one  relief  in 
f    involved     the    other.      Against    this, 
boo  Romesh  Chunder  Mitter  for  defend- 
i urges  that,  under  the  words  of  the  law, 
mgh  a  suit  for  cancel ment  of  a  lease  can 
brought  under  Act  X.  of  1869,  no  men- 
^  is  made  in   the  law  for  the  giving  of 
Session.     He  admits  that,  if  a  decree  was 
Jlined  to  eject  a  ryot,  it  might  be  also  a 
j$ree  for  possession ;  but  he  says  that  this 
pinot  be  done  in  a  decree  for  cancel  ment 
k*  lease,   that  the   decree-holder   cannot 
»  and  there  obtain  his  full  remedy,  but 
tmost  bring  a  fresh  suit  in  the  Civil  Court 
possession.     We  can  see  no  difference 
le  two  suits,  and  it  appears  to  us  that 
both  cases  the   plaintiff  is  entitled,   as 
fast  the  party  sued,  to  obtain  possession, 
^decree  for  cancelment  of  the  lease  is  vir- 
a  decree  for  possession  in  supersession 
that  lease.     And  to  us  it  appears  ridi- 
*»  to  hold  that  the  Act  X.  Court  has 
authority  to  execute  Us  own  decree,  but 
the  successful  decree-holder  must  apply 
tne  Civil  Court  to  execute  the  decree  of 
Revenue    Court.     In     the    precedent* 
ided  to  by  the  first  Court  in  this  case, 
Court  held    that   the   Civil   Court  had 
Miction,    but    in   that  case  there  were 
•f  persons  also  made  parties  to  the  suit, 
mtest  was  not  c  ^nfined  to  the  landlord 
^nt  only,  and  when  third  parties  are 
1*  defen  iants  the  Revenue  Courts  have  no 
Wer  joriViiction,  but  it  lies  with  the  Civil 
J**KU.    We  would  give  trie  plaintiff  a  decree 
Plover  possession  of  inlands  covered 
pine  lease  from  the  defendant  ijaradar. 
£j« j  defendant  must  pay  all  the  costs  of 
"■Mgation  in  all  Courts. 

••13  W.  R.,  p.  331. 

*ol  XVI. 


The  26th  June  1871,  « 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Hindoo  Law— Streedhun— Succession. 

Case  No.  1 198  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
First  Subordinate  J  ud« e  of  the  24-Pergun- 
nahs,  dated  the  28th  March  r8jot  revers- 
ing a  decision  of  the  Moonsxff  of  Alt- 
pore,  dated  the  tst  September  1869, 

Judoonath  Sircar  (Plaintiff),  Appellant, 

versus 

Busunt  Coomar  Roy  Chowdhry  (Defendant), 

Respondent, 

Baboos  Gopal  La  1 1  Mitter  and  Grish 
Chunder  Ghose  for  Appellant. 

Baboos  Kalee  Mohun  Dass  and  Oopendro 
Chunder  Bose  for  Respondent. 

According1  to  the  Hindoo  Law  as  current  in  Bengal, 
the  husband  is  entitled  to  succeed  to  the  property  which 
a  woman  receives  from  her  father  either  before  or  after 
her  marriage,  in  preference  to  her  brother  or  mother. 

Norman,  C.  J, — This  is  a  suit  by  the 
plaintiff  who  claims  as  heir  of  his  wife  Pro- 
sun  no  Moyee  to  have  inherited  certain  pro- 
perty given  to  her  by  the  will  of  her  father 
Huree  Narain  Mitter.  At  the  time  of  the 
death  of  Huree  Narain,  Prosunno  Moyee 
was  married  to  the  plaintiff.  She  died  under 
age  and  without  issue,  leaving  her  mother 
surviving  her. 

The  First  Subordinate  Judge  of  the 
24-Pergunnahs,  Baboo  Koylash  Chunder 
Deb,  reversing  the  decision  of  the  Moonsiff, 
Baboo  Sham  Dhun  Mookerjee,  dismissed 
the  plaintiff's  suit. 

From  this  decision   there   is   an    appeal, 
and   the  question     argued   before    us  was* 
whether  the  plaintiff,  as  the  husband,  or  the 
mother  ot  Prosunno  Moyee  is  the  preferen- 
tial heir. 

The  Subordinate  Judge  referred  10  the 
Vyavastha  Darpana  of  Baboo  Shama  Churn 
Sircar,  page  733,  in  which  in  the  order  of 
succession  to  a  childless  married  woman's 
•streedhun,  given    by    her  parents  before 
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marriage,  her  fee  or  gratuity,  or  bestowed 
after  marriage,  the  heirs  follow  each  other 
thus : — 

i .  The  whole  brother. 

a.  The  mother. 

3.  The  father. 

4.  The  husband. 

The  authorities  in  support  of  that  posi- 
tion are  referred  to  at  pp.  yao,  72 1  of  the 
same  book. 

There  seems  to  be  a  considerable  conflict 
of  opinion  between  writers  of  Hindoo  Law 
whether  the  husband  is  entitled  to  succeed 
to  the  property  of  a  childless  woman  re- 
ceived from  her  parents  after  the  marriage, 
In  preference  to  her  brother,  mother,  and 
father.  The  two  texts  out  of  which  the 
dispute  arises  are  to  be  found  in  the  Daya- 
bhaga, Chapter  4,  Section  3.  The  first 
is  the  text  of  Yajnyavalkya,  page  88,  Section 
2 :  "  The  separate  property  of  a  childless 
"  woman  married  in  the  form  denominated 
"  Brahma,  or  in  any  of  the  other  four  un- 
"  blamed  forms  of  marriage,  goes  to .  her 
"  husband/1 

We  may  premise  that  the  Brahma  form 
of  marriage  is  that  which  at  the  present 
day  is  ordinarily  in  use  amongst  the  Hindoos 
of  Bengal,  and  we  think  we  ought  to  pre- 
sume that  the  marriage  was  according  to 
that  or  one  of  the  four  other  pure  forms,  in 
the  absence  of  any  suggestion  to  the  con- 
trary. 

The  passage  of  Yajnyavalkya  above  refer- 
red to  is  found  somewhat  differently  trans- 
lated in  Colebrooke's  Digest,  folio  edition, 
Volume  4,  page  309,  Verse  501.  The  trans* 
lation  there  given  corresponds  with  the 
interpretation  put  upon  the  text  in  the 
Dayabhaga,  paras.  4  and  5,  where  it  is 
said :  "  It  is  not  right  to  interpret  the  text 
as  signifying  that  any  properly  of  what- 
ever amount,  which  belongs  to  a  woman 
"  married  by  any  of  those  ceremonies  termed 
"  Brahma,  &c,  whether  received  by  her 
«*'  before  or  after  her  nuptials,  devolves 
"  wholly  on  her  husband  by  her  demise. 
"  For  the  terms  employed  in  the  text  signify 
"  'at  marriages  in  the  form  denominated 
"  '  Bichma,  Ac./  indicate  time/1  &c. 


u 
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After  discussing   the    succession  to 
property  of  a  woman  married  in  the 
form,  the  author  in  paragraph   to  1 
'*  But  wealth  received  by  a  woman  atari 
u  marriage  from  the  family  of  her 
"  of  her  mother,  or  of  her  husband, 
"  her  brothers  (not  to  her  husband) 
"  Yajnyavalkya  declared,    « That  whit* 
"  been  given  to  her  by    her  kindietV 
"  well  as  her  fee  or  gratuity,  and  aaj^ 
"  bestowed  after  marriage,  her  kinsaeal 
*'  if  she  die  without  issue/'      (The 
passage  from  Yajnyavalkya  is  to  be 
in  Colebrooke's  Digest,  Volume  IV„ 
508.)      After  discussing  the  variow 
the  author  at  paragraph  29  says:   " 
"  fore,  the  property"  (which  we  u»d< 
be  property  such  as  is  spoken  ef  in 
graphs  10  and  13)  "goes  first  to  the 
"  brothers ;  if  there  be  none,  to  the 
"  if  she  be  dead,  to  the  father  ;  botoa 
"  of  all  these,  it  devolves  on  the 
"Thus  Katyayana  says,   'That  whidil 
"  been  given  to  her  by  her  kindred 
"  failure  of  kindred  to  her  husband.' 
passage  is  referred  to  in  Colebrooke's 
folio  edition,  Volume  IV.,  page  317, 
Verse  511. 

The    text     of   Katyayana,     Col 
Digest,  Volume  IV.,  Verse  51a,  and  the* 
nion  of   Raghunanduna    may  be  cMi 
support  of  the  view  that  the  brother,  *» 
a.nd  father  inherit  in  preference  to  ike 
band  what  was  given  by  the  father  or  ■■ 
otherwise  than  atnhe  time  of  the  napu*fc 

On  the  other  hand,  it  may  be 
that  the  text  of  Menu,  Colebrooke's 
Volume  IV.,  Verse  502,  is  as  follows: 
"  ordained  that   the  property  of  a 
"  married  by  the  ceremonies  called  B\ 
-1  Daiva,  Arsha,  Gandharba,  Prajaparja, 
4<  go    to    the    husband   if   she  die 
"  issue." 

The  text  of  Yajnyavalkya,  as  P"8"^ 
the  author  of  the  Dayabhaga,  is  eqaallj  Vm 
ral  in  Us  terms. 

In  the  summary  of  Section  3,  Cb*^g 
by  Sreekrishna,  Dayabhaga,  page  {(^m\ 
said  :   "In   the  case  of  propertyg^J 

(a)  These  words  are  in  brackets,  and  »*  "JfS?^ 
an  interpolation,  ^ftaintt  tbem  in  ti*  pote*^ 


**  5.  Therefore,  the  observation  of  Vishwa- 
11  rupa  that  the  text  relates  to  property 
"  received  at  the  time  of  the  nuptials  should 
■•  be Toweled/' 


words  "  Sreekrishna,"  ae  if  Sreekrishna, mflJ?  ^p 
the  text,  had  inserted  them.  If  so,  it  **j7|il(tf. 
show  that  be  treats  the  rule  to  be  that  ^"VJfi^ 
graph  2,  and  paragraphs  5,  10,  ana  *9*T|talgl 
parts  of  a  discussion  on  the  true  P&^fata* 
in  paragraph  2— no*  the.  actual  opiatf"/  "  ^ 
of  the  Dayabhaga. 
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It  father  at  any  other  time  but  the  we.l- 
feg,  a  maiden  daughter  succeeds  in  the 
1st  instance  ;  next  a  son  ;  then  a  daughter 
fro  has,  and  one  who  is  likely  to  have, 
»le  issue  ;  after  them,  the  daughters  son, 
Mt  son's  son,  the  great-grandson  in  the 
talc,  line ;  the  son  of  a  contemporary 
rife  and  her  grandson  and  great-grand- 
pa in  the  male  line ;  next  to  them,  the 
ftnen  and  widowed  daughters  inherit 
fegether ;  afterwards  the  succession  pro- 
Itsds,  as  before  described,  in  the  case  of 
property  received  at  nuptials  denominated 
Irsbma,  Ac. ;  that  is  to  say,  the  order  of  suc- 
cession is  husband,  brother,  mother,  and 
jtther." 

jffce  same  author,  Sreekrishna,  at  page  57 
Jtfce  Daya  Krama  Sangraha  translated  by 
:h,  speaking  of  the  property  of  a  woman 
received  by  her  at  her  nuptials,  says : 
default  of  successors,  including  the 
m  and  widowed  daughters,  the  suc- 
tion devolves  in  due  order  by  the  rule 
analogy,  as  in  case  of  wealth  received 
nuptials,  vis.,  on  the  woman's  husband, 
fcrother,  mother,  and  father,  if  she  were 
•arried  according  to  any  of  the  five  forms 
denominated  Brahma  and  the  rest :  or,  if 
lb*  were  married  according  to  any  of  the 
Ffoar  styled   Asura,  Ac,  on    her   mother, 

Cher,  and  husband."  And  again  of  se- 
Ae  property  when  given  to  her  by  her 
Ifcer,  whether  at  the  time  of  the  wedding 
I  antecedent  or  subsequent  to  it,  after  enu- 
merating the  heirs  down  to  barren  and 
Wowed  daughters,  he  says  the  "  son  and  the 
tost  succeed  as  in  case  of  property  received 
\U  nuptials." 

!  Uacnaghten  in  1  Hindoo  Law,  page  40, 
piopts  the  view  taken  by  Sreekrishna. 

Sir  Thomas  Strange,  in  a  note,  prints  the 
roary  of  Sreekrishna  as  containing  a 
^  iment  of  the  order  of  succession  amongst 
►  several  heirs  with  whom  we  are  con- 
feroed. 

Baboo  Pros un no  Coomar  Tagore,  in  a 
*  Tabic  of  Succession,  according  10  Hindoo 
**w  as  prevalent  in  Bengal,"  sets  the  heirs 
7  *  woman's  streedhun  from  husband  to 
jy*r  fa  the  following  order :  After  dis- 
j^Wuishing  between  Yautaka  property,  which 
*J0tnan  receives  at  the  timg>of  her  nupiials, 
l(kttiaf  that  which  a  woman  receives  from 
,  J^wte  either  after  or  before  her  marriage, 
^fpttdhya  or  Sulko  that  which  she  receives 
r?*k«r  parent's  kindred,  her  husband  or  I 

**>  to  relations  after  marriage,  <fcc,  and  • 


Ayutaka,  that  which  she  receives  front  «her 
son,  puts  these  heirs  in  ihe  following  order : 
husband,  brother,  mother,  father  (£). 

Baboo  Gopal  Lall  Mitter  informs  us  that 
in  the  Dya  Tatwa  it  is  laid  down  that,  as  to 
property  of  a  woman  received  from  her 
father,  the  husband  succeeds  in  preference  to 
the  mother. 

On  the  whole,  we  are  of  opinion  that  we 
are  bound  by  the  construction  put  on  the 
texts  by  Sreekrishna,  and  that  we  must  pro- 
nounce that,  according. to  the  Hindoo  Law  as 
current  in  Bengal,  the  husband  is  entitled 
to  succeed  to  the  property  which  a  womaja 
receives  from  her  father  either  before  or 
after  her  marriage,  in  preference  to  her 
brother  or  mother. 

The  result  will  be  that  the  decision  of 
the  Subordinate  Judge  will  be  reversed,  and 
that  of  the  first  Court  restored,  with  costs 
in  all  the  Courts. 


The  27th  June  1871. 

Present:  -  ".~ 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Admission  of  a  Pleader— Mahoaiedan  Law- 
Pre-emption. 

Case  No.  209  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated  the 
joth  November  1870,  affirming  a  deci- 
sion of  the  Moonsiff  of  that  District, 
dated  ihe  2nd  May  r8yo, 

Hur  Dyal  Singh  (Defendant),  Appellant, 

versus  * 

Heera  Lall  (Plaintiff),  Respondent. 


^t 


(b)  In  the  text  of  this  book,  paragraph  XV.,  page 
14.  the  brother  is  placed  before  the  husband,  and  both 
before  the  mother ;  but  this  is  an  evident  mistake, 
probably  a  mere  blunder  of  the  printer,  which  escaped 
observation  when  the  proofs  were  bei»g  ejected. 
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Moonshce  Mahomed  Vusu/ioi  Appellant. 
Baboo  Nil  Madhub  Sein  for  Respondent. 

The  rule  of  law  is  that  a  judgment  deliberately 
recording  the  admission  of  a  pleader  must  be  taken 
as  correct,  unless  it  is  contradicted  by  an  affidavit  or 
the  Judge's  own  admission  that  the  record  he  made  was 
wrong. 

A  co-parcener  has  a  higher  right  of  pre-emption 
than  a  neighbour,  and  there  is  nothing  in  the  Maho- 
medan  law  to  prevent  his  enforcing  his  right  when  the 
purchaser  happens  to  be  a  neighbour. 

BayUy,  J. — We  think  this  special  appeal 
mast  be  dismissed  with  costs. 

The  plaintiff  sued  as  shafee  khullit  for 
possession  of  a  4-annas  share  of  certain  pro- 
perty. 

The  defendant  also  claimed  to  be  a  pur- 
chaser of  the  said  property. 

The  first  Court  found  that  the  statement 
of  the  defendant  in  regard  to  his  being  a 
shareholder  of  the  mouzah  in  suit  was  not 
proved.  The  first  Court  also  found  that 
the  plaintiff  had  proved,  and  it  was  not  de- 
nied that  all  the  preliminaries  for  pre-emp- 
tion had  been  duly  performed  by  him,  and 
gave  the  plaintiff  a  decree. 

On  appeal,  the  Lower  Appellate  Court  re- 
corded as  follows :  "  During  the  trial  of 
"the  suit,  the  pleaders  for  the  appellant 
"  admitted  that  the  defendant,  appellant,  has 
<<  no  share  and  partnership  in  mouzah  Go- 
"  peeburna  and,  therefore,  he  is  not  a  shafee 
"  khullit,  but  the  appellant  is  a  shareholder 
"  of  lot  Makrow  in  which  is  included  mou- 
"zah  Gopeeburna;  that  the  appellant  is 
"a  shareholder  of  mouzahs  adjoining  to 
"  Gopeeburna,  and  therefore,  the  defendant, 
"appellant,  is  a  shafee  jar;  but  when  the 
"  shafee  jar  has  already  purchased  the  pro- 
perty claimed  under  right  of  pre-emption, 
"then  the  plaintiff,  who  is  shafee  khullit, 
"has  no  right  of  priority  left  in  it."  In 
this  view,  the  Lower  Appellate  Court  dis- 
missed the  appeal,  and  affirmed  the  judg- 
ment of  the  first  Court. 


In  special  appeal,  three  grounds  have  been 
urged  before  us.  The  first  is  that,  upon 
the  fusing  of  the  Lower  Appellate  Court, 
the  appellant  is  a  shafee  jar,  and  therefore 
the  plaintiff's  suit  must  be  dismissed,  as  the 
Mahomedan  law  of  pre-emption  does  not 
applK^o  a  case  in  which  the  purchaser  is* 


not  a  stranger,  but  who    is   either  ja 
khullit  or  shafee  jar,  and   Weekly 
Volume  VII.,  page  260,  is  cited  in 
of  the  contention.     This    plea,   it  seem* 
us,  is  more   ingenious  and    technical  T 
correct  or  proper.     The  question  in  Vol 
VII.,  Weekly  Reporter,  page   260,  was 
whether  a  shafee  khullit   had   priority 
a  shafee  jar  as  between  the  two,  bat 
ther  either  in  that  case  had  a  right  to 
emption.     Thus,  as  there  was   no  qm 
there   as  between   a   shafee    khullit  «/i 
shufee  jar  (as   has  been    decided  by 
Lower  Appellate  Court  in  this  case)  the 
cited  does  not  apply.  • 

The  second  ground  taken  is  that  the 
Appellate  Court  is  wrong  in  holding  thati 
special  appellant  was  not  a   shafee  k&M 
but  a  shafee  far,  and  that,  he  being  reallj 
shafee  khullit,  the  plaintiff's  suit  should  * 
been  dismissed. 

We  have  already  cited  in  full  the  n 
judgment    of   the    Lower    Appellate 
which   most  cleany  states  that  the  pl< 
for  the  appellant  started  no  claim  as  shi 
khullit,  either  for  the  whole  or  a  portion, 
the  appendages,  but  laid  his  claim  s  >lely 
the  ground  of  being  a  shafee  jar.     The 
of  law  is  that  a  judgment  deliberately 
cording  the  admission  of  a  pleader  is  to 
taken  as  correct,  unless  it  is  contradicted 
an    affidavit    or    the   Judge's    own   adi 
sion  that  the  record  he  made  was 
Not  only  has  this  not  been  done  in  this  cs 
but    a  clear  statement  was    made  tbai 
appellant  was  a  shafee  jar ;  and  here  (1 
improperly  we  think)  an  attempt  has  0 
made  to  set  up  quite  a  new  case,  on  «| 
ground  tha&  although  it  was  admitted  in  the 
Court   below  that   the  appellant   was  *at  *l 
shafee  khullit,  and  as  distinctly  admitted  tbifl 
he  was  a  shafee  jar,  being  third  in  the  ordefj 
of  preference  as  enumerated  in  Macnaght«j 
on  the  Mahomedan  Law,  page  4^  ?Q  ™* 
chapter  of  pre-emption,  still  he  was  in/*** 
lity  a  shafee  khullit  as  to  a  portion  of  the  pro* 
perty.     This,  we    observe,   is,    in  the  firs 
place,   opposed    to   trie   statements  that  u* 
special  appellant  made  betore  the  first  C°w 
in  his  written  statement ;  and   in  the  fl« 
place,  it  is  opposed  to  the  admission  nu« 
before  the  Lower  Appellate  Court  tnat  bcwa» ■ 
a  shafee  jar.  *' 

On   the   question   of   the   priority  of  ** 
claim  of  a  snafee  khullit,  it  is  clear,  on  re- 


ference to  Hamilton's  Hedaya,  LmdoocflJ* 
tion,  Chapter  I.,  that  the  maxiiji  \here  ■" 
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hi  is  that  "  a  partner  in  the  thing  itself 
Is  a  superior  right  to  one  who  is  only  a 
ktner  in  its  appendages;  and  a  partner 
i  the  appendages  of  the  property  precedes 
neighbour  ;"  and  reasons  are  given  for  that 

t> 

i 

fhe  third  ground  taken  is  that  the  Lower 
bellate  Court  has  most  arbitrarily  dealt 
A  the  appellant's  evidence  to  prove  the 
Kent  of  the  plaintiff  to  his  purchase,  and 
t  such  evidence  has  been  rejected  for 
•ons  which  are  not  valid  in  law. 

Now  the  Lower  Appellate  Court  says  that 

toes  Hot  believe  the  oral  evidence  adduced 

the  special  appellant.     The  question   of 

I  weight  of   evidence  is  entirely  for  the 

prer  Appellate  Court  to  decide,  and  it  is  not 

f  us,  sitting  in  special  appeal,  to  say  that 

6  Lower  Appellate  Court  is  wrong  in  law 

attaching  greater  weight  to  the  evidence 

one  side  than  to  that  of  the  other,  or  in 

ibekeving  a  certain    witness   which,    it  is 

■Headed,  it  ought  to  have  believed. 

1 

We  think  there  is  no  ground  whatever  for 
b  special  appeal,  and  that  this  appeal 
list,  therefore,  be  dismissed  with  costs. 

We  take  the  opportunity  here  to  add  with 
ggret  that  pleaders  should  understand  that 
m  owe  a  duty  to  the  Court  as  they  do  to 
|eir  clients,  viz.,  that  they  should  place  their 
tee  before  this  Court  exactly  in  the  same 
Mpe  as  ihey  did  before  the  Lower  Appellate 
*urt,  unless  they  can  prove  most  satisfac- 
tory that  the  record  of  any  admission  by 
py  party  has  been  wrongly  made  by  the 
*>wer  Appellate  Court. 

In  special  appeal,  we  have  simply  to  see 
"»ether  the  Lower  Appellate  Court  has  erred 
j"  **w  upon  the  facts  and  upon  the  plead- 
£8*  as  they  are  put  by  the  pleaders  before 
■»*  Court,  and  if  those  facts  and  proceed- 
™&s  are  entirely  changed  and  put  otherwise 
»an  they  are  before  us. 

j t¥Ul'r>  7—1  am  of  the  same  opinion. 

«  »s  beyond  all  doubt  that   a  co-parcener 

»as  a  hjgaer  right  of  pre-emption  than  a 

J^nbour,  and    there    is    nothing    in    the 

■Ubornedan  Law  to  show  that  a  co-parcener 

,»w*   enforce    his    right  *^bf   pre-emption 

;  jacn  the  purchaser  happens  to  be  a  neigh- 

**?•    On  the  contrary,  the  principle  upon 

^,cn  the  law  of  pre-emption  is  based  ap- 

B*»  to  be  clearly  applicable  to  such  a  case. 

in*  other  wounds  are  futiU 


f 


The  28th  June  1871. 

Present  : 

The   Hon'ble   L.   S.  Jackson    and    A.    G. 
Macpherson,  fudges. 

Remand— Witnesses— Act  I.  of  1847— 
Collector— Jurisdiction. 

Case  No.  208  of  187 1. 

Regular  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Shaha- 
bad,   dated  the  jolh  July  i8jo. 

Ram  Jewun  Singh  (one  of  the  Defendants) 

Appellant, 

versus 

Radha  Pershad  Singh  (Plaintiff), 
Respondent. 

Mr.  H.  C.  Marindin  for  Appellant. 

Mr.  C.  Piffard  for  Respondent. 

r^HiV^  °u"  I  -Caie  ?TxnZ  on  for  bearing  before  a 
Court  to  which  it  had  been  remanded,  the  ?Xeob 
served  that  the  evidence  of  witnesses  wourf  Kne 
wSft  lu*  declaration  was  held  to  have  suffic?e„tfv 
justified  the  plaintiffs  in  making  no  further  aoSSSSX 
for  a  summons  on  their  witnesses.  aPP»cation 

An  award  of  the  Collector  under  A&  I  of  iRa*  In 
respect  of  boundaries  is  not  final,  even  houffhundi- 
turbed  on  appeal ;  nor  is  he  competent  to  do  more  than 
demarcate  by  visible  and  tangible  marks  the  bounda. 
ries  between  estates  and  fields.  naa 

7«£w«."7-— T„  position  in  which  this 
case  finds  itself  is  extremely  unfortunate. 
1  he  case  has  been  once  already  before  this 
Court,  and  was  remanded  with  a  number  of 
other  cases  by  an  order  of  a  Division  Bench 
made  on  the  26th  April  1869,*  by  which 
order  the  case  was  sent  back  to  the  Court 
below,  being  the  Court  of  the  Subordinate 
Judge  of  Shahabad,  for  trial  on  the  merits. 
I  he  judgment  which  was  followed  by  that 
order,  disposed  of  certain  questions  of  limit- 
ation on  which  the  Court  below  had  held 
this  and  other  suits  to  be  barred. 

Upon  the  case  gowg  back  to  the  Subor- 
dinate Judge,  it  came  on  for  hearing  before 
Mr.  DaCosta,  who  now  holds  that  office  It 
appears  that  the  parties  had  previously  put 
in  documentary  evidence,  and  they  were 
allowed  by  the  remand-order  to  add  to  that 
evidence;  and  the  plaintiff  and  the  defend- 
ant both  proposed  to  call  evidence  id  prove 
the  facts  which  they  respectively  alleged. 
I  he  Subordinate  Jud6'e,  however,  desired  to 
hold  an  inquiry  by  an  Ameen,  and  deputed 
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an*  Ameen  accordingly  ;  and  thereupon  the 
plaintiffs  requested  that  the  summons  to 
their  witnesses  might  stand  over  until  after 
the  Ameen  should  have  made  his  report. 
That  was  in  August  1869.  This  application 
was  allowed. 

Afterwards,  in  September,  the  defendants 
applied  for  summons  to  their  witnesses,  and 
on  that  the  Court  observed  that  it  was  a 
case  in  which  the  evidence  of  witnesses 
would  be  unnecessary,  as  the  matters  in 
issue  might  be.  determined  by  reference  to 
documentary  evidence,  and  thereupon  the 
defendant's  witnesses  were  not  summoned. 

I  think  we  may  take  it  that  the  declar- 
ation by  the  Court  on  that  occasion  suffici- 
ently justified  the  plaintiffs  in  making  no 
further  application  for  a  summons  on  their 
witnesses ;  and,  consequently,  whether  this 
order  was  committed  to  writing  on  that 
occasion,  or  later,  is  of  little  consequence, 
because  that  was  the  view  which  the  Subor- 
dinate Judge  had  taken  of  the  case,  and 
there  is  no  reason  to  doubt  but  that  he  al- 
lowed the  parties  to  be  aware  of  it;  and 
consequently  the  case  went  to  trial  without 
witnesses  having  been  examined  on  either 
side. 

Upon  the  documentary  evidence,  the 
Subordinate  Judge  considered  that  the 
plaintiffs'  right,  by  force  of  gradual  accre- 
tion to  the  lands  in  dispute,  was  fully  made 
put  in  accordance  with  Clause  l.\  Section  4* 
Regulation  XL  of  1825,  and  he  held  that 
the  defendant's  objections  as  to  original  site, 
Lb  futile,  because  he  says,  "  Under  law  there 
"  is  no  right  of  property  in  mere  original 
"  site  of  alluvial  land  ;"  and  he  refers  to  the 
decision  of  this  Court,  dated  35th  June  i860, 
and  others. 

The  decisions  on  which  the  Subordinate 
Judge  based  his  judgment  have  been  since 
very  materially  modified,  in  fact  overruled 
by  the  judgment  of  the  Privy  Council  in 
the  case  of  Lopez  versus  Muddan  Mohun 
Thakoor.* 

The  judgment,  therefore,  being  not  sus- 
tainable upon  that  point,  Mr.  Piffard,  who 
appeared  for  the  respondents,  contended  that 
the  plaintiff  was  entitled  to  the  judgment  of 
the  Court  on  the  ground  that  he  had  an 
award*?f  the  Collector  of  Ghazipore  under 
Aft  I.  of  1847  in  respect  of  the  boundaries 
between  the  estates  of  the  plaintiff  and 
defendant,  respectively,  which,  not  having 
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been    disturbed   by   superior    authority 
appeal,  he  contended,  was  final,  and  not| 
ble  to  be  questioned  by  any  suit  in  the 
Courts. 

We  were  clearly  of  opinion  that  this 
tention  could  not  be  sustained.  Tl 
nothing  in  the  terms  of  Act  I.  of  1847 
either  gives  finalitv  to  the  order  made  bj 
Collector  under  the  Act,  or  enables  bli 
go  into  questions  of  disputed  title,  or  to| 
anything  more  than  demarcate  by 
and  tangible  marks  the  boundaries  bell 
estates  or  fields. 

In  this  state  of  the  case,    the 
arose  whether  we  could  proceed  to  dt 
the  case  as  it  stood,  or  ought  to  remand 
the  Court  below  In  order  that  the  ei 
which  the  parties  might  desire  to  pi 
should  be  heard. 

I  think  we  are  bound  to  order  a  renu 


» 
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Considering  that,  in  the  previous 
of  these  case*  before  this  Court  the 
lants  bad  got  their  costs,  it  seems  to  as 
that  the  present  appellants  should  also 
the  costs  of  this  hearing. 


Macpherson,  y, — I  concur  in  the  pr< 
order  of  remand. 


The  38th  June  1871. 
Present : 

The  Hon'bie  G.  Loch  and  W.  Ainslie, 

Butwarra— Regulation  XIX.  of  1814-J** 

occupation. 

Application  far  review  of  judfinent 
ed  by  the  Horible  Justices  5.  Z** 
W.  Aim  tie,  on  the  2nd  March  iSjh 
Special  Appeal  Ao.  i&?5  of  tSjo.* 

Shaikh  Bundey  Hossein,  Plaintiff  (Respoa*| 

ent),  Petitioner, 

^     versus 

Lalla  Puriag  Dutt  and  another,  Defcndart 
(Appellant),  Opposite  Party. 
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'oonshee  Mahomed  Yusuf  for  Petitioner. 
No  one  for  Opposite  Party. 

fbere  *  butwarra  is  effected  under  Regulation 
I.  of  1814,  the  fact  that  certain  bits  of  land,  either 
■gh  omission,  neglect,  or  for  convenience,  have,  in 
ling  the  partition,  been  left  in  joint  occupation,  does 
|M  the  proprietor  of  one  estate  any  interest  in 
other,  even  in  Ike  ease  of  a  family-place  of  wor- 


lackt  y% — We  are  asked  to  admit  a  re- 
ar of  oar  judgment  of  the  and  March 
I  on  the  ground  that  it  is  opposed  to  the 
ftcipies  of  the  Mahomedan  Law  of  pre- 
option by  which  this  case  should  have  been 
tided. 

The  question  was  very  folly  considered 
ten  the  case  was  before  us  on  the  pre- 
Du»  occasion,  aad  the  present  application 
,  in  fact,  a  repetition  °*  much  of  the  argu- 
ent  then  used,  with  further  quotation  from 
*  Hedaya  and  Fattavi. 

Moonshee  Mahomed  Yusuf,  the  pleader 
W  the  petitioner,  has  put  the  Mahomedah 
Itr  on  the  subject  very  fully  and  clearly 
Wore  as;  and  had  the  partition  which  was 
Me  of  Uua  property  taken  place  under  the 
tahomedan  Law,  the  parties  knowing  that 
hat  law  would  govern  the  partition,  and 
fta  of  them  being  a  Mahomedan,  it  may 
J»  presumed  that  such  would  have  been  tne 
ase  had  it  been  a  private  partition,  I  shonld 
fete  hesitated  to  say  that  the  plaintiff  in 
fas  case  bad  not  a  right  of  pre-emption. 
But  the  partition  in  this  case  was  not  made 
by  private  parties  acting  in  concert  and 
Under  the  rules  and  sanction  of  the  Maho- 
*«daa  Law,  but  it  was  made  under  the  pro- 
tons of  the  butwarra  law,  Regulation 
X*X.  of  1814,  by  or  under  the  superintend- 
ence of  the  Collector  of  the  district,  and 
w*  object  and  effect  of  a  partition  under 
mllaw,  is  entirely  to  put  an  end  to  all  com- 
,  JJ^ity  of  interest  between  parties  who  were 
I  fcrmerly  co-partners,  and  to  make  out  of  one 
joint  estate  two  entirely  separate  and  in- 
dependent eauttes,  bearing  separate  jummas, 
J  ^  in  all  respects  unconnected  with  each 
I  *****  The  fact  that  certain  bits  of  land 
I  *ket  through  omission,  neglect,  or  for  con- 
J^ncc,  have,  in  making  the  partition, 
J***  leu  in  pint  occupation  does  not  give 
r*  proprietor  of  the  one  e&Cale  any  interest 
j£  wc  other.  If,  as  the  law  makes  him,  he 
ttot  a  partner,  he  cannot  be  considered  such 
v  reason  of  participation  in  some  plots  of 
*J5*od  which  have  not  been  properly  divid- 
*•  Sectio*  it,  Regulation  XIX.  of  1814, 


has  been  referred  to  by  the  pleader  as  show- 
ing how  certain  property  even  when  there 
has  been  a  partition  may  still  be  held  joint- 
ly. No  doubt  it  does  so.  The  Section 
relates  to  family-place  of  worship  which,  for 
the  convenience  of  parties  and  from  the  im- 
possibility of  dividing  them  without  causing 
irreparable  loss  and  annoyance  to  the  parties, 
the  law  permits  to  be  held  jointly ;  but  the 
interest  of  each  party  is  entirely  separate, 
and  the  position  of  the  parties  in  respect  to 
the  property  thus  held  jointly  is  rather  that 
of  vicinage  than  of  partnership.  Under 
this  view  of  the  case,  1  think  the  application 
must  be  rejected. 

Ainsliet  J. — I  concur  in  rejecting  this 
application.  The  pleader  for  the  applicant 
says  that  the  Mahomedan  Law  only  looks 
to  the  facts  existing  at  the  time,  of  sale  and 
takes  no  notice  of  the  intentions  of  parties 
previous  to  a  partition.  But  the  butwarra 
law  clearly  recognizes  and  is  founded  on 
such  intentions,  and  if  we  admitted  the 
claim  now  put  forward  we  should  allow  the 
Regulations  of  the  British  Government  in 
India  to  be  overridden  by  the  Mahomedan 
Law,  and  that  in  a  case  wherein  the  right 
claimed  (that  of  pre-emption)  is  of  the 
feeblest  description,  and  the  defendants  are 
Hindoos. 


The  28th  June  1871. 

Present  : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 

Judges. 

Tenancy— Transfer— Forfeiture. 
Case  No.  386  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Second  Subordinate  Judge  of  the  a^-Per- 
gunnahs,  dated  the  jrst  December  r8jot 
affirming  a  decision  0/  the  Moonsiff  of  that 
District,  dated  the  24th  February  1870. 

Dwarkanath  Misree  (Plaintiff),  Apjujllanf, 

versus 

Kanaye  Sirdar  (one  of  the  Defendants), 

Respondent. 
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Jtaboos  Ashoofoth  Dhur  and  Chunder 
Madhub  Ghose  for  Appellant. 

Baboos  Kalec  Mohun  Doss  and  Doorga 
Mo hun  Doss  for  Respondent. 

A  tenant  who  alienates  his  tenure  does  not  thereby 
subject  it  to  forfeiture. 

A  ins  lie  y  J. — In  this  case,  the  plaintiff,  as 
putneedar,  sues  to  recover  certain  land  held 
by  his  tenant  Kureem  Mundul,  on  the 
ground  that  the  tenant  sold  his  interest 
to  the  defendant  Kanaye  Sirdar  on  the 
nth  Kartick  1269,  and  that,  by  so  alien- 
ating his  tenure,  he  has  subjected  it  to 
forfeiture. 

There  appears  to  be  no  authority  for  say- 
ing that  such  an  alienation  effects  forfeiture. 
On  the  contrary,  there  is  a  case  in  the  tith 
Weekly  Reporter,  page  94.  which  is  directly 
against  such  a  contention.  A  case  has, 
however,  been  cited  by  the  pleader  for  the 
plaintiff,  special  appellant,  from  the  Sudder 
decisions  of  1855,  page  14  ;  but  that  was  a 
suit  by  a  purchaser  from  the  tenant  against 
the  zemindar,  and  it  may  very  well  be  thau 
that  suit  was  properly  dismissed.  The  other 
is  a  case  quoted  from  the  nth  Weekly  Re- 
porter, page  162,  in  which  it  appears  that  a 
Division  Bench  allowed  the  remedy  sought 
by  the  zemindar.  They  say  :  "  We  think  it 
"  has  been  decided  conclusively  by  the  Full 
"  Bench  Ruling  reported  at  page  528  of  the 
"  7th  Volume  of  the  Weekly  Reporter, 
"  which  is  exactly  in  point  as  to  the  facts  of 
"  this  case,  that  a  mere  right  of  occupancy 
"  derived  from  a  person  who  had  only  a 
"  right  of  occupancy,  and  who  on  that 
"  ground  only  asserted  a  right  of  transfer, 
"  gives  no  title  to  the  transferee  against 
"  the  zemindar."  Now,  we  do  not  wish 
to  question  the  proposition  of  law  laid 
down  in  that  case;  but  it  does  not  follow 
from  the  transferee's  not  being  able  to  en- 
force his  rights  to  compel  the  zemindar  to 
acknowledge  him  as  his  tenant,  that  there- 
fore the  original  tenure  has  been  forfeited. 
Therefor,  in  the  absence  of  any  authority, 
we  thimt  that  the  plaintiffs  case  for  khas 
possession  of  the  land  must  fail. 

The  special  appeal  is  dismissed  with 
costs. 


The  29th  June  1871. 

Present : 

The  Hon'ble  G.  Loch  and  H.  V.  B*i 

Judges. 

Judgment  inter  partes — Evidence — 1 
appeal  — Revi  ew. 

Case  No.  12  of  1871. 

Application  for  review   of  judgment 
by    the    Horible    Justices    G.    Loch 
H.  V.  Barley  on  the  12th  February 
in  Special  Appeal  No.  8q j  of  1 86a* 

Bhyrub  Xath  Toee  and  another  (twotrf 
Plaintiffs),  Petitioners, 

versus 

Kally  Chunder  Chowdhry  and  otbeir^ 
(Defendants),  Respondents. 

Baboos  Sreenath  Doss  and  Hem  Chi 
Banerjee  for  Petitioners. 

Baboos  Unnoda  Pershad  Banerjee,  Oi 
endro  Nath  C  halter jee,  and  Issur  CI 
der  Chuckerbutty  for  Opposite  Party. 

A  judgment  inter  partes  may  be  received  in 
a  stranger  as  against  a  party  thereto,  not  as  1 
in<?  such  party,  but  as  evidence  for  what  it  iswrtfc^ 

The  High  Court  has  no  authority  to  admitaitiij 
of  a  judgment  passed  in  special  appeal  merely  «* 
ground  that  new  evidence  to  prove  a  fact  has  ■ 
discovered. 

Lochy  J. — We  are  asked  to  admit  a 
of  our  judgment  of   12th  February  1870, 
which   the  finding  of  the  Lower  Ap| 
Court  to  the  effect  that  one  Benee  Chi 
had   not  been  adopted  as  the  son  of  Hi 
Koomar  was  confirmed,  on  the  ground 
by  a  judgment  of  the  Privy  Council  of 
8th  December  1870,1  to  which  Sheeb  ~ 
der  Bnadoory,  one  of  the  defendants  in 
present  suit,  was  a  party,    the  adoption 
Benee  Chunder  had  been  declared  to  be 
good  and  valid  adoption. 

The  application  for  review  came  on 
hearing   in  the  presence  of  all  the 
this  day. 

The  history  of  this  litigation,  bi 
stated,  is  as  follows  :  The  plaintiffs,  Bhv 
Nath  Toee  and  Govind  Chunder  Toeejl 
claim  the  property  in  dispute  as  the  lefjl 
heirs  of  Benee  thunder,  the  adopted  son  »l 
Huree  Koomar,  and  seek  to  recover  P05^! 
sion  from  the  hands  of  the  defendant  wfl 
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lander  Chowdhry,  who  alleges  that  he 
rchased  it  from  one  Gudadhur.  The 
fendant  Kally  Chunder  admitted  the 
Option  of  Benee  Chunder,  but  contended 
H  Gudadhur  was  nearer  of  kin  to  Benee 
(under  and  Huree  Koomar  than  the  plaint- 
i,  and  his  title  was  consequently  preferable 
the  plaintiffs. 

Another    suit    was    instituted    about    the 
foe  time  as  the  present  in  which  Sheeb 
bander  Bhadoory  sued  to  recover  part  of 
p  property  comprised  in  the  present  suit 
No  Kally  Chunder  Chowdhry,  on  the  al- 
puion  that  he  had  purchased  the  property 
pn  Gudadhur,   the   legal   heir  of   Huree 
fromar,  on   a  date  prior  to  the   purchase 
»de  by  Kally  Chunder ;  that  Benee  Chun- 
fr  was  never  adopted,  and  that  Kally  Chun- 
it's  title  was  not  valid.     In  that  case,  Kally 
tender   admitted   the  adoption   of   Benee 
loader,  and  pleaded  that  he  had  purchased 
bm  Gudadhur* who  had  succeeded  to  the 
fcpeny  after  the  death  of^  Benee  Chunder 
I  his  next  heir-at-law.      The  result  of  that 
6c  was  a  finding  in  favor  of  the  adoption 
Mhe  first  Court,  and  dismissal  of  Sheeb 
tender's  suit,  but,  on  appeal,  the  judgment 
rthe  first   Court   was   set  aside  and   the 
poption  was  declared  invalid,  and  a  decree 
•*  given  in  favor  of  Sheeb  Chunder ;  and 
PS  judgment    being  affirmed    in    special 
ppeai  (2   Weekly  Reporter,   page  281)  on 
Jpunent  based  on  alleged  errors  in  law,  a 
"^ier  appeal  was  made  to  the   Privy  Coun- 
and  their  Lordships  going  into  the  facts 
I  on  8th  December  1870*  that  the  adoption 
Benee  Chunder  was  good  and  valid,  and 
y  made  a  decree  setting  aside  the  decree 
rot  Lower  Appellate  Court  and  restoring 
*  °f  the  first  Court.    The  effect  of  that 
pgment,  therefore,  is  to  declare  the  adop- 
m  of  Benee  Chunder  valid,  and  the  sale  to 
web  Chunder  by  Gudadhur  invalid,  so  that 
P  claim  to  any  part  of  this  property  under 
P Purchase  is  null  and  void,  it  having  been 
***e  at  a  time  when  Benee  Chunder  was 
Wveand  Gudadhur  was  n^t  in  possession  of 
P*  property. 

Ijtoe  Subordinate  Judge,"  who  tried  the 
W*« I  of  Sbeeb  Chunder  referred  to  above, 
*  «c  same  time  tried  the  present  case  in 
gweh  Bhyrub  Nath  Toee  was  plaintiff,  and 

W?  f°Uad  the  adoPlion  of  Penee  Cnunder 
2*«W  in  the  other  case,  he  dismissed  this 
!l!f '  %rub  Nath  claimed  through  the 
*Wed  son.  On  appeal  to  the  High  Court, 
!??*  *«»  on  20th  February  1867,  re- 
JiS°jobc  tried  independently  of  the  other 

*  IS  W.  R.,  P.  C,  p.  12, 
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1  case,  after  considering  the  evidence  recorded 
by  the  parties  in  this  case,  and  not  with 
reference  to  a  judgment  passed  in  another 
case  to  which  the  plaintiff  was  not  a  party. 

It  appears  that  the  first  Court,  considering 
Sheeb  Chunder  to  be  a  party  interested  in 
this  suit,  directed  him  to  be  made  a  defend- 
ant. He  at  once  set  up  his  own  title 
through  Gudadhur  as  preferable  to  that  of 
the  plaintiffs,  denied  the  adoption  of  Benee 
Chunder  through  whom  the  plaintiffs  claim- 
ed, and  whose  adoption  was  admitted  in 
this  case  by  his  co-defendant,  Kally  Chun- 
der Chowdhry,  and  put  the  question  of 
adoption  in  issue.  Evidence  was  taken,  and 
the  Lower  Appellate  Court,  on  291b  December 
1868,  setting  aside  the  judgment  of  the  Sub- 
ordinate  Judge,  held  the  adoption  to  be 
invalid,  and  dismissed  the  suit,  without  enter- 
ing into  the  question  at  issue  between  the* 
plaintiff  and  Kally  Chunder  Chowdhry,  and 
his  judgment  was  affirmed,  on  special  appeal 
by  the  High  Cou:t,  on  12th  February 
1870.* 

The  plaintiff,  Bhyrub  Nath  Toee,  on    the 
strength  of  the  Privy  Council  judgment   of 
8th  December  1870,  to  which,  however,  he 
was   not  a  party,  prays  the  Court  to  admit 
a  review,  and  to  have  the  case  sent  back  for 
trial  of  the  issues  which  arise  between  him 
and  Kally  Chunder  Chowdhry  in  whose  ap- 
peal  the  judgment  of  the  Privy  Council  was 
passed.     Both    Kally    Chunder     Chowdhry 
and  Sheeb  Chunder  Bhadoory  oppose  the 
application,    and    certainly    the    opposition 
comes  with  a  bad  grace  from  Kally  Chunder, 
who  has  all  along  admitted  the  adoption  of 
Benee  Chunder  and  holds  in  his  hand  the 
judgment  of  the  Privy  Council  obtained  on 
his  appeal  against  Sheeb  Chunder,  by  which 
the  adoption  of  Benee  Chunder,  which  was 
the  back-bone  of  his  appeal,  has  been  de- 
clared   good   and   valid.     The  objection  to 
the   admission  of  the  judgment  of  the   Privy 
Council  in   thi3   case   is   that   Bhyrub  Nath 
was  not  a  party  to  the  judgment ;  he  cannot, 
therefore,  make  use  of  it  against  Sheeb  Chun- 
der in  this  case;  that,  though  the  judgment 
be  a  binding  decision   as  between   Sheeb 
Chunder  and   Kally   Chunder,   it   does  not 
preclude   Sheeb  Chunder  from  again  plead- 
ing the  invalidity  of  the  adoption,  and  pro- 
ducing   other   evidence   in  support^of   his 
allegation  ;   that  the  evidence  in  the  present 
case  is  complete  in  itself,  and  is  different 
from  that  given  in  the  other  case,  and,  there- 
fore, any  judgment  passed  upon   evidence 
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recorded  in  that  case  cannot  be  admitted, 
either  as  concluding  the  defendant  in  this 
case  or  as  evidence  against  him.     We  do 
not  think  the  judgment  of  the  Privy  Council 
can  be  considered  as  an  estoppel,  though  it 
might  have  been  used  by  the  plaintiff,  had 
it  been  in   existence  at  the   time   this  suit 
was  brought  as  a  piece  of  evidence  liable 
to  be  rebutted  by  any  other  and  better   evi- 
dence which  the  defendant  might  be    able 
to  give  in  this  case.     Taylor,  in  his  work  on 
Evidence,  Section  1495,  says:  "Judgments 
"  inter  partes  are  not,   with  one  exception, 
"  admissible  either  for  or  against  strangers 
"  in  proof  of  the  facts  adjudicated.     They 
"  are  not  admissible  against  them,  because 
"  it  is  an  obvious  principle  of  justice  that 
"  no  man  ought  to  be  bound  by  proceedings 
"  to  which  he  was  a  stranger,  and  over  the 
'•  conduct  of  which  he  could,  therefore,  have 
"  exercised  no  control       *         *         *        * 
"  and    they    cannot    be    received    in   their 
"  favor  even    as    against    a    party    thereto, 
"  because  it  is  thought,  with  very  question- 
"  able  propriety,  that  the  previous  rule  might 
"  work   injustice  unless  its   operation   were 
"  mutual"     The  strictness  of  this  rule  has, 
however,  not  unfrequently  been  relaxed  in 
this  country,  and  it  has  been  held   that  a 
judgment   may   be   received   in   favor  of  a 
stranger  as  against  a  parly  thereto,  not  as 
concluding  such  party,  but  as  evidence  for 
what  it  is  worth,  and  in  this  way,  and  to 
this  extent,  the  plaintiff  in  this  case  might 
have  made  use  of  the  judgment  of  the  Privy 
Council,   had  it  been  in  existence  when   this 
case  was  under  trial. 

The  difficulty  we  feel  in  this  case  is  whe- 
ther we  can,  as  a  Court  sitting  in  special 
appeal,  admit  evidence  to  prove  a  fact,  which 
evidence  was  not  before  the  Lower  Court. 
As  a  Court  of  special  appeal,  our  duty  is  to 
determine  whether  there  is  anything  con- 
trary to  some  law  or  usage  having  the  force 
of  law  in  the  judgment  of  the  Lower  Appellate 
Court,  or  that  there  is  in  it  some  substantial 
error  or  defect  in  law  in  the  procedure  or 
investigation  of  the  case  which  may  have 
produced  error  or  defect  in  the  decision  of 
the  case  upon  the  merits,  and  on  no  other 
ground  ;  and  the  conclusion  we  come  to  must 
be  formed  on  the  record  as  it  stood  when 
the  castf  was  before  the  Lower  Appellate 
Court,  whose  decision  on  facts  cannot  be 
questioned,  except  as  provided  for  by  the 
law  to  which  reference  has  just  been  made. 
Now,  we  are  satisfied  that  our  judgment,  in 
this  cas\  when  it  was  before  us  as  a  special 


appeal; 


appeal,  was  a  proper  order,  for  we  found 
grounds  arising   from   any    defect    of 
in    the    judgment     of   the    Lower 
to     interfere     with    it,     and     we    rej 
an  application  for  a  review  of  the  jud 
we  then  passed,  which  was  made  to  us  on 
August    1870.     We  could  not  go  into 
facts  in  special  appeal,  which  Her  Majesty 
Privy    Council    has    done.     Moreover, 
not  this  judgment  of  the  Privy  Council 
the    case    of    Kally    Chunder   and    Sh 
Chunder  been  produced,  we  should  have  ' 
no  ground  for  entertaining  this  applt 
for  a  review  of  our  judgment.     Nor,  if 
were  sitting  in  special  appeal  and 
the  case  for  the  first  time,  could   we  ad 
evidence  which  had  not  been  filed  in 
Court  below.     Perhaps  we  might  permit 
special   appeal  to  be  withdrawn  with 
mission  to  the  party  to  present  an  applic 
for  review  to  the  Lower  Court,  bat  wi 
some  such  permission  on  our  part,  the  T. 
Court  would  be  unable  to  admit  a  review. 
these  are  only  admissible  if  no  special  ap 
has  been  admitted  by  the  High  Court. 
the  present  case,  however,  the  special 
has  not  only  been  admitted,  but  heard  and 
determined  more  than  a  year  ago,  and  an  ap- 
plication for  review  of  our  juigment    has 
been  already  rejected.     Under  such  circum- 
stances, there  does  not  appear  any  mode  bf 
which  the  present  application  can  be  com- 
plied with,  or  the  plaintiff's  case  be  broogfe 
up  for  re-hearing  before  any  of  the  Courts 
in   this   country.     If   it  is   not    within   the 
power  of  this  Court  sitting  in  special   appeal 
to  admit  evidence  to  prove  a  fact  which  has 
not  been,  and  could  not  have  been,  placed  be- 
fore the  Lower  Courts,  and  we  believe  that 
we  have  not  authority  to  admit  such  evi- 
dence, and  if,  from  the  circumstances  that  a 
special  appeal  has  been  admitted  (and  m 
this  case  heard  and  disposed  of)  no  applica- 
tion for  review  can  be  made  either  to  die 
first  Court  or  to  the  Lower  Appellate  Cooit, 
then  a  party,  who  has  discovered  new  evi- 
dence after  a  special  appeal  has  been  admit- 
ted, is  apparently  without  remedy      Whether 
a  review  can  be  admitted  by  the  Lower  Court 
after  a  special  appeal  has  been  admitted  in 
the  High  Court  is,  however,  a  question  we 
are  not  now   required  to  determine.    The 
point  appears  to  have  been  before  a  Full 
Bench   of  the  High  Court  in  the  case  of 
Bharut  Chunder  Mozoomdar,  5  Weekly  Re- 
porter, page  69,  but  no  decision  appears  to 
have  been  come  to,  as  the  point  was  found 
1  not  to  arise  on  the  facts  in  that  case.     Un- 
der any  circumstances,  it  appears:  to  us  that 

b 


71.] 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


1U 


•  Court  cannot  admit  a  review  of  a  judg- 
rnt  passed  in  special  appeal  merely  on  the 
9und  that  new  evidence  to  prove  a  fact 
fe  been  discovered,  and,  under  this  view  of 
fc  law,  we  think  this  application  should  be 
|ected  with  costs. 


The  29th  June  1871. 
'  Present : 

%t  Hon'ble  H.  V.  Bay  ley  and  \V.  Ainslie, 
>  fudges. 

■BdooLaw— Chadless  wife-Heirs-"  Nuptial 
[  fire"— Construction. 


\ 


Case  No.  234  of  1871. 


ial  Appeal  from  a  decision  passed  by 
the  fudge  of  Dinageporc,  dated  the  17  th 
January    iSyr,    affirming   a    decision   of 

l  the   Moonsiff  of  that  District,  dated  the 

£  tjfih  September  1870. 

\       Bistoo  Pershad  Burral  (Defendant), 
*  Appellant, 

versus 

Radha  Soonder  Nath  (Plaintiff),  Respondent. 

Baboo  Doorga  Mohun  Doss  for  Appellant. 

Baboos  Sreenath  Doss  and  Nuleet  Chunder 
Sein  for  Respondent. 

If  *  Hindoo  wife  dies  childless,  all  property  given 
to  Wr  by  her  father  at  the  marriage  ("  before  the  nup- 
;  ti*J  fire    )  goes  to  the  husband. 

I    "  Given  before  the  nuptial  fire  "  is  only  a  term  to  sig- 
1  wy  all  gifts  during  the  continuance  of 'the  marriage 
Wnnooics. 

Ainslie,  J, — The  suit  has  been  brought 
ty  a  husband  against  his  deceased  wife's 
father  to  recover  from  him  certain  ornaments 
tpecified  in  two  schedules  respectively 
marked  ^  and  *r  which  may  be  conveniently 
wiled  Nos.  1  and  2.  No.  1  is  a  list  of  arti- 
cles given  to  the  bride  by  her  own  father 
before  the  nuptial  fire,  and  No.  2  a  list  of 
•nicies  given  by  the  husband's  father  on 
the  following  day. 

The  defendant  averred  that  the  former 
bad  been  given  before  the  marriage,  and  the 
wtei  some  days  after  it.       • 

The  first  Court  held  that  the  former  had 
j***  given,  as  alleged  by  the  plaintiff,  before 
u*  nuptial  fire,  and  that  the  latter  were 
B^ta  before  the  bride  was  taken  from  her 


father's  house,  and  made  a  decree  in  favor 
of  the  plaintiff,  citing  certain  passaged  of 
the  Dayabhaga  which  are  to  be  found  in 
verses  4  and  5  of  Section  1,  Chapter  IV., 
and  verse  2,  Section  3  of  the  same  Chapter. 

This  decree  was  affirmed  by  the  Judge. 
In  special  appeal,  it  is  contended  that  the 
effect  of  the  finding  of  the  first  Court  is  to 
bring  the  articles  in  list  No.  2  within  the 
class  of  "  gifts  subsequent "  or  of  '•  fee  or 
perquisite,"  both  of  which  go  to  the  bro- 
ther in  default  of  issue,  and  that  the  articles 
in  list  No.  1  also  properly  go  to  the  brother. 

In  respect  of  the  articles  in  list  No.  1, 
there  can  be  no  doubt  whatever.  The 
marriage  was  in  the  Brahma  form,  and  by 
verse  2  as  explained  by  verse  4  of  Section 
3,  Chapter  IV.  of  the  Dayabhaga,  the  pro- 
perty acquired  by  the  wife  at  the  marriage 
goes  to  the  husband.  Verses  10  to  14  would 
seem  to  extend  the  brother's  rights  to  all 
property  of  a  childless  woman,  but  verses 
9  and  15  clearly  show  that  these  interme- 
diate verses  are  to  be  read  with  an  exception 
of  the  property  specially  provided  for  in 
verses  2  and  6. 

Then  as  to  the  property  in  list  No.  2. 
The  Moonsiff  has  found  distinctly  that  these 
articles  were  given  before  the  bride  was 
taken  from  her  father's  house.  He  seems, 
indeed,  to  treat  these  as  gifts  in  the  bridal  pro- 
cession, but  the  Judge,  who  has  adopted  the 
facts  as  found  by  the  Moonsiff,  has  more  cor- 
rectly described  them  as  gifts  to  the  bride 
at  her  marriage,  which  was  not  concluded 
at  the  time  of  presentation,  as  the  Basee 
Bibdho  is,  we  understand,  a  part  of  the 
marriage  ceremonies  among  persons  of  the 
class  of  the  parties  to  this  suit.  It  has  been 
contended  that  the  gifts  which  rank  as 
"  Yautuka  "  are  those  given  before  the  nuptial 
fire  only,  that  is,  while  the  fire  is  maintained  ; 
but  in  the  Daya  Krama  Sangraha,  page  34, 
it  is  said  the  expression  "  before  the  nuptial 
fire"  occurring  in  the  text  (of  Katyayana) 
before  cited  and  that  "at  the  time  of  the 
nuptials"  in  the  text  (of  Vyasa)  are  both 
illustrative.  The  text  of  Katyayana  is: 
"  What  is  given  to  women  at  the  time  of  their 
marriage,  near  the  nuptial  fire,  is  celebrated 
by  the  wise  as  the  women's  peculiar  prd- 
perty  bestowed  before  the  nuptial  fire."  So 
that  the  restriction  contended  for  cannot 
be  maintained.  "  Given  before  th^ nuptial 
fire  "  is  only  a  term  to  signify  all  gifts  during 
the  continuance  of  the  marriage  ceremonies. 

The  appeal  must,  therefore,  be  dismissed 
with  cost*. 
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The  30th  June  1871. 

Present  ; 

The  Hon'ble  F.  B.  Kerap  and  F.  A.  Glover, 

Judges. 

Mahomedan  Law— Wuqf—Mutwullee — Shiah 

— Soonee. 

Case  No.  2255  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  igth  July  iSyo9  affirming  a  decision 
of  the  Second  Subordinate  Judge  of  that 
JJistrict,  dated  the  igth  March  1870. 

Doyal  Chund  Mullick  (one  of  the  Defend- 
ants), Appellant, 

versus 

Syud  Keramut  Ali  and  another  (Plaintiffs), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Bykunt  Nalh 
Paul  for  Appellant. 

Mr.  R.  E.  Twiddle  and  Baboo  Sham  Lai  I 
Milter  for  Respondents. 

In  the  case  of  Wuqf  land,  the  mere  stoppage  of  re- 
ligious services  does  not  start  limitation. 

The  chief  elements  of  Wuqf  are  special  words  de- 
claratory of  theappropriation  and  a  proper  motive  cause . 
and  where  the  decli ration  is  made  in  a  solemnly  pub- 
lished document,  the  Wuqf  is  completed. 

A  valid  Wuqf  cannot  be  affected  by  revocation  or  by 
the  bad  conduce  of  those  responsible  for  the  carrying 
out  of  the  appropriator's  behests,  nor  can  it  be  alienated. 

The  fact  of  a  person  being  a  Shiah  does  not  disqualify 
him  for  the  supervision  of  a  Wuqf  made  by  a  Soonee. 

Glover ',  J. — This  was  a  suit  by  the  Mut- 
wullee  of  the  Hooghly  Kmambarah,  acting 
on  behalf  of  the  entire  Mahomedan  commu- 
nity of  that  and  neighbouring  towns,  to  have 
it  declared  that  certain  lands  specified  in  the 
plaint  were  "  Wuqf,"  and  therefore  not 
alienable;  and  also  to  havo  declared  null 
and  void  a  sale  of  those  lands  by  the  defend- 
ants Gholam  Surwar  and  Omda  Bibee  to  the 
defendant  Doyal  Chui.d  Mullick.  The  plaint- 
iff asked  that  these  lands  should  be  restored 
to  the  endowment,  together  with  such  mesne- 
profits  as  had  accrued  from  the  date  of  the 
illegal  sfifle. 

The  defendant  Gholam  Surwar  relied  that 
his  father  had  before  he  died  revofc^d  the 
gift  made  under  the  "  Wuseeutnamah/'"  and 


that  consequently  the  property  was  no  long! 
"Wuqf,"  but  heritable;  that  he  and  Ood 
Bibee  inherited  it  and  sold  it,  as  they  had; 
perfect  right  to  do,  to  the  defendant  Dojl 

Chund  Mullick. 

1 

This  last  defendant  added  that  the  plaioti 
had   no  locus  standi,  and   had  no  right  t 

bring  the  suit.  j 

At  the  original  hearing,  the  Judge  decide 
the  case  on  this  preliminary  objection  revert 
ing  the  order  of  the  Couit  below.  He  hdj 
that  the  Mutwullee  of  the  Hooghly  Ei 
barah  had  an  interest  in  seeing  that  the 
ject  of  the  endowment  was  fulfilled,  and 
therefore,  competent  to  bring  the  suit? 
therefore,  remanded  the  case  for  trial  on 
merits. 

The  defendant  appealed  to  this  Court, 
his  appeal  was  dismissed.     I  may  men 
here,    having    been     one    of    the    Jud 
who  decided  the  appeal,  that  we  appear 
have  been  mistaken  as  regards  the  nat 
of  the  endowment,  which  does  not  seem 
me  to  have  had  any  connection  with  A# 
of  1863;  but  this  mistake  did  not  influx 
the  decision,  which  was  conclusive  as  to  ti 
plaintiff's  right  to  bring  the  present  suit. 

On    the  remand,   the  Subordinate  Jud 
held   that  the   disputed  property  bad 
made  "  Wuqf"  for  religious  and  other  par- 
poses  by  Mahomed  Daem  and  that  the  de- 
fendants Gholam  Surwar  and  Omda  Bibee 
bad  no  power  to  alienate  it. 

And   the   Additional    Judge,    on  appeal 
confirmed  the  decision  of  the  Court  below. 

The  purchaser-defendant,    Doyal  Chow 
Mullick,  appeals  specially  and  contends:— 

(1.)  That  the  plaintiff's  suit  was  barrrf 
by  lim  itation,  he  not  having  shown  rial 
the  religious  services  had  been  carried  0* 
regularly  .since  the  date  of  the  alleged  en- 
dow ment  in  1251,  B.  S. 

(2.)  That  the  "Wuqf"   was  never  co 
pleted,  and  was,  therefore,  not  a  binding  en 
dowment. 

(3.)  That  the  Wuseeutnamah  mercW 
created  a  trust  on  the  property,  and  did  not 
prevent  that  property*  being  sold  burtbened 
with  the  trust. 

(4.)  That  the^e  is  no  evidence  of  tbe 
proceeds  having  been  appropriated  w  /« 
purposes  enjoined  in  the  deed.  The  P10" 
perty  was  used  as  ordinary  family-prop*^ 
and'  therefore  an  innocent  purchaser  tor 
•value  cannot  be  ousted. 
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L)  That  the  so-called  "  Wuqf "  only 
I  a  certain  portion  of  the  profits  for  re- 
lis  purposes ;  the  remainder  might  be  the 
let  of  a  sale.     And, 

astly,  that  in  any  case,  plaintiff  can- 
jget  a  decree  for  possession  and  wassilat ; 
;  only  thing  he  would  be  entitled  to 
lid  be  an  injunction  against  the  Mut- 
^ees,  ordering  them  to  carry  out  the  pro- 
tons of  the  endowment. 

fhe  first  objection  is  untenable.  It  has 
b  found,  as  a  fact,  by  the  Lower  Appellate 
that  religious  services  have  been 
on  on  the  endowed  property  within 
imitation  period,  but  in  any  case,  if  the 
I  be  proved  to  be  "  Wuqf,"  the  mere 
jt  of  religious  services  would  not 
limitation.  The  plaintiffs  cause  of 
arose  when  the  defendants  Nos.  1  and 
the  land  to  the  defendant  No.  3. 

dispose  of  the    othei    objections,  we 

first  see  what  was  the  nature  of  the 

nment  made  by  Mahomed  Daem  :  was 

£&  endowment  as  "  Wuqf,"  or  a  mere 

tment  of  his  property  to  his  son  and 

k]n-law  burthened  with  certain  trusts  ? 

Tbe  deed  is  styled  a  "  Wuseeutnamab," 
I  bears  date  the  21st  Aghun  1251,  B.  S. 
;*as  registered  by  Mahomed  Daem  him- 
H  on  the  7th  December  1844,  almost 
taediatejv  after  its  execution  :  that  is, 

It  recites  that  he,  Mahomed  Daem,  has 
Irchased  a  piece  of  land  in  the  Karbullah 
[  Hooghly  (the  land  now  in  dispute), 
Iteted  trees  thereon,  and  given  it  as  "  Wuqf" 
\  God.  The  grantor  goes  on  to  say  that 
thad  a  particular  desire  to  build  a  small 
Ipsque  apon  the  land,  but  had  been  pre- 
Itted  hitherto  by  the  fact  of  his  already 
^ing  a  mosque  to  keep  up  in  Calcutta,  and 
"  the  double  expense  would  be  more  than 
could  afford ;  that  the  Calcutta  mo3que 
old  and  in  bad  repair,  and  that  he  in- 
led  to  take  advantage  of  its  tumbling 
ro,  by  selling  the  land  on  which  ic  stood, 
ti  applying  the  proceeds  to  building  the 
""  mosque  on  the  "  Wuqf "  land.  Snould 
be  any  balance,  Mahomed  Daem  de- 
res  his  intention  of  making  it  into  a  fund 
charitable  purposes  according  to  a  sche- 
annexed  to  the  "  Wuseeutfiamah/' 

r*k  adds  that  he  had  set  apart  the  profits 
all  his  other  property,  which  included  a 
rden  and  brick-built  houses,  for  the  chari- 
m  expenses  mentioned  in  a  schedule,  and 


has  appointed  his  son  Gholam  Surwar,  and 
his  son-in-law,  Gholam  Nubee,  Mutwullees, 
and  has  put  them  in  possession. 

He  gives  further  directions  regarding  the 
old  mosque  in  Calcutta,  desiring  the  Mut- 
wullees, in  the  event  of  the  building  falling 
down  after  his,  Mahomed  Daem's,  death,  to 
build  a  small  mosque  on  the  "  Wuqf  "  land , 
and  to  apply  the  balance  to  the  charitable 
purposes  above  mentioned. 

Mahomed  Daem  finishes  the  "  Wuseeut- 
namah"  bv  desiring  that  on  his  death  his  son 
and  son-in-law  will  appropriate  his  goods 
and  chattels  to  the  performance  of  the  re- 
ligious and  charitable  purposes  above  men- 
tioned, and  to  the  maintenance  of  his  widow 
and  two  female  slaves  ;  the  balance  they  are 
to  share  between  them,  and  certain  arrange- 
ments, into  which  it  is  not  necessary  to  enter, 
are  made  with  reference  to  those  shares. 

The  endowment  ends  with  a  solemn  in- 
junction against  selling  or  giving  away  any 
part  of  the  property,  and  with  an  appeal  to 
the  Mahomedan  community  to  interfere,  "  in 
j  the  name  of  God  "  if  they  saw  the  endow- 
;  ment  improperly  applied,  or  the  grantor's 
directions  not  carried  out. 

It  is  argued,  for  the  special  appellant,  that 
Mahomed  Daem  himself  styles  this  deed  a 
1  "  Wuseeutnamah  "  or  will,   and  that  it  wants 
j  many  of  the  elements  of "  Wuqf;"  for  instance, 
all  the  proceeds  were  not  to  be  appropriated 
to  religious  and  charitable  purposes,  where- 
as a  real  "Wuqf"  allows  of  no  exception; 
that  the  building  of  a  mosque  on  the  land 
:  was  a  condition  precedent  to  the  lands  be- 
1  coming  "  Wuqf,"   and  that,  whatever  name 
the  deed  may  be  called  by,  Mahomed  Daem, 
before  his  death,  revoked  his  gift,  and  took 
■  the  property  into  his  own  hands. 

1  Now,  in  the  first  place,  it  must  be  remem- 
bered that  the  deed  professes  to  deal  with 
all  the  property  then  in  Daem  Mahomed's 
possession,  and  not  only  with  the  plot  of  land 
in  the   Karbullah  of   Hooghly,    which    that 

j  person  bought  and  planted  with  trees  for  a 
particular  purpose.  There  might  possibly 
be  some  question  as  to  whether  all  the  ar- 
rangements made  by  Mahomed  Daem  in  the  - 
41  Wuseeutnamah"  came  under  the  deno- 
mination of  "  Wuqf,"  using  the  word  in  its 
restricted  sense,  as  something  appropriated 
to  works  of  religion  and  charity.  Btot  we 
have  not  to  do  in  this  case  with  the  general 
appropriation  made,  or  said  to  have  been 
made,  by  Mahomed  Daem,  but  with  the  appro- 
bation of  the  particular  garden,  13  bepgahs 
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4  s  cottahs  in  extent,  which  the  plaintiff 
stfeks  to  recover.  With  reference  to  this 
plot  of  land,  Mahomed  Daem  says  in  the 
Wuseeutnamah  :  "  I  have  purchased  a  piece 
"  of  land  in  the  Karbullah  of  the  town  of 
"  Hooghly,  and,  with  the  intention  of  sweeping 
"  the  consecrated  ground  as  a  fukeer,  have 
"  planted  a  garden  thereon,  and  made  it 
"  Wuqf  to  Almighty  God." 

The  chief  elements  of  ''Wuqf"  are,  ac- 
cording to  Mahomedan  Law  (Baillie's  Digest 
551),  special  words  declaratory  of  the  appro- 
priation and  a  proper  motive  cause.  Now, 
in  this  case,  the  words  of  appropriation  seem 
clear  enough :  "  I  have  made  it  Wuqf 
to  Almighty  God ; "  and  the  further  condi- 
tion that  there  should  be  a  nearness,  or  some 
relation  between  the  appropriator  and  the 
objects  of  the  appropriation,  appears  to  be 
fully  carried  out,  for  the  setting  apart  of  a 
piece  of  land  for  the  ultimate  site  of  a 
mosque,  and  for  the  present  use  of  Maho- 
medans  as  a  place  of'  meeting  on  the  great 
festivals  of  their  religion  where  the  Koran 
might  be  read  and  charitable  doles  made, 
would  be  a  proper  object  of  Mahomedan 
faith  and,  therefore,  aproperobject of "  Wuqf." 
It  would  be,  as  defined  in  the  3rd  Volume, 
Hedayah,  page  895,  "a  seeking  for  near- 
ness," and  the  legal  effect  would  be  an 
abatement  of  the  appropriator's  right  of 
property  in  the  thing  appropriated. 

The  "  Wuqf,"  so  far  as  the  garden  now  in 
suit  is  concerned,  was  completed  when  Maho- 
med Daem  declared,  in  a  solemnly  published 
document,  that  he  had  given  that  garden  as 
"  Wuqf "  to  Almighty  God.  It  was  con- 
tended, by  the  special  appellant's  pleader, 
that  the  erection  of  a  mosque  on  the  land 
was  a  condition  precedent  to  the  perfection 
of  the  endowment,  but  a  glance  at  the 
Wuseeutnamah  shows  that  it  is  not  so. 
Mahomed  Daem  states  his  intention,  in  the 
event  of  the  old  mosque  in  Calcutta  tumbl- 
ing down,  of  selling  the  land  on  which  it 
had  been  built,  and  of  applying  the  proceeds 
to  the  building  of  a  new  mosque,  and  (if 
the  funds  were  sufficient)  to  the  payment  of 
certain  religious  and  charitable  expenses 
mentioned  in  a  schedule  attached  to  the  deed ; 
'but  he  clearly  anticipates  that  the  old  mosque 
may  outlast  him,  and  gives  directions  to  his 
Mutwullees  to  build  the  mosque  and  defray 
the  expenses  whenever  the  falling  down  of 
the  old  building  left  them  at  liberty  to  sell 
the  land. 

So  far  as  we  can  see,  the  appropriation  of 
this  garden  plot  as  '•  Wuqf "  was  fully  and 


properly    made    by  Mahomed    Daem, 

the  difficulty  in  the  case  has  arisen,  we 

;  from   not  properly   distinguishing 

!  the  various  properties  left  by  Mahomed 

It  may  be  that,  so  far  as  regards  the  bi 

his  property  (described  as    garden 

I  rent  and   brick-built  dwelling   houses) 

1  Wuseeutnamah  would  merely   burthen 

'  heritage  with  certain   trusts  ;    but   we  U 

I  nothing  to  do  with  these  properties  in  i 

'  present  case.    We  have  only  to  see  wbed 

the  13  beegahs  of  land  in  the  Hooghly  id 

bullah  was  appropriated  by  Mahomed 

as  "  Wuqf. "    The  Judge  below  has 

that  it  was  so,  and,  for  the  reasons 

given,  I  think  he  was  right.  * 

A  good  deal  was  attempted  to  be 
the  fact  that  the  Mutwullees  had  not 
out  the  intentions  of  the  appropriator, 
that  Mahomed  Daem  himself  had  in 
quence   revoked   his  gift.     This 
begs  the  whole  question,  for  if  the  a] 
priation  as  "  Wuqf "  were  valid  m  the 
instance,  no  revocation  could  affect  it 
Mahomed  Daem  made  the  garden  "  Wi 
"  Wuqf  "  it  must  remain ;  and  no  bad  coat 
on  the  part  of  those  who  were  respoi 
for  the  proper  carrying  out  of  the  apj 
priator's  behests,  could  make  the  gift 
or  less  a  "  Wuqf."     There   was  a 
proviso    in    the    Wuseeutnamah    that 
"  Wuqf"  garden  was  never  to  be  ali< 
but,  without  that  provision,  alienation 
!  have  been  prohibited  by  the  express  tei 
of  Mahomedan  Law. 

This  "  Wuqf "  garden  could  not  li 
be  sold ;  and  the  defendants  1  and  2,  thi 
fore,  could  pass  no  title  to  the  pure) 
defendant  No.  3. 

The  question  then  arises,  who  is  to 
charge  of  the  property?  It  is  clear 
Gholam  Surwar  is  not  a  proper  persoo 
continue  to  superintend  it.  In  such  cj 
the  Mahomedan  Law  empowers  the  ft 
to  take  the  "  Wuqf "'  out  of  the  hand*  rf 
untrustworthy  Mutwullee,  and  appoint 
other  superintendent.  In  this  case, 
Judge  has  appointed  the  plaintiff,  and 
appointment  seems,  under  the  circamstaojjf1 
the  most  proper  one  that  can  be  made.  T» 
plaintiff  is  the  leading  Mahomedan  of  HpQ^j 
ly,  and  a  man  of  considerable  influence  W 
importance  fo*  many  miles  round,  ^fl** 
is  a  Shiah,  and  the  appropriator,  *•*£■* 
Daem,  was  a  Soonee ;  still,  that  w0^*i 
affect  the  proper  supervision  of  tk*  a*rw 
for  which  the  "  Wuqf  "  was  made. 
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[ith  regard  to  mesne-profits,  there  appears 
no  reason  why  the  "Wuqf"  should 
mefit  by  them. 

the  whole,  we  think  that  we  ought 
|to  interfere  with  the  decision  of  the 
)rts  below.     The  appeal  is  dismissed  with 


\  The  30th  June  1871. 

Present: 

\ 

m  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

•  Judges. 

246,  Civil  Procedure  Code— Mortgage— 
Money-decree— Execution— Rule  of 
ction. 

Case  No.  204  of  1870. 

\ular  Appeal  from  a  decision  passed  by 
Subordinate  Judge  of  Bhaugutpore, 
ltd  the  2ph  July  18 jo. 

larajah  Dheraj  Mahtab  Chand  Bahadoor 
I  -  (Pliinliff),  Appellant, 

\ 

\  versus 

i     Hurdeo  Narain  Sahoo  and  others 
j  (Defendants),  Respondents. 

mr.  C.  Piffard  and  Baboo  Juggadanund 
Mookerjee  for  Appellant. 

V*  /£.  T.  Allan  and  Baboos  Mohinee  Mo- 
'  fan  Roy  and  Debendro  Narain  Bose  for 
Respondents. 

Jfte  oolv  question  proper  to  be  decided  under  Section 

S  i?  °* ,S^9  ts  Aether  tne  property  attached 

»■  «e  possession  of  the  judgment -debtor  or  some  per- 
■  »  trust  for  him,  or  whether  it  is  in  the  possession  of 
•*«  party  not  in  trust  for  the  judgment-debtor. 

^*°«ey-decrec  cannot  be  executed  against  a  judg- 
™-<Wator,s  property  after  such  property  has  passed 

m* a*? *nto  the  P03***8*011  of a  third  person,  with- 
Rwch  third  person  being  made  a  party  to  a  suit  to 
pwee  the  supposed  lien. 

JWthat  can  be  sold  under  a  money-decree,  is  the 
JWnent-debtor's  right,  title,  and  interest. 

L*  particular  construction  of  a  part  of  a  document 
SF""  *  contract  evidenced  by  it  inoperative,  and  an- 
STiS^rtion  renders  it  operative  and  is  reconcil- 
j£ »««  other  portions  of  the  document,  the  first 
Y?w  «we  way  to  the  second . 

*P*»l J^Thi  title  which  the  plaintiff 
T"*  Jn  this  suit  and  which  he  desires 
*«ablish  by  a  decree  of  this  Court  arises 


That  the  property  in  dispute,  which  is  «, 
lower-roomed  tiled  house  or  bungalow  with- 
in the  ivalls  of  the  Jort  of  Monghyr,  belong- 
ed originally  to  certain  trustees  ;  that,  in  1857, 
the  East  Indian  Railway  Company  contracted 
with  those  trustees  for  the  purchase  of  this 
house  ;  that,  in  1863, tne  East  Indian  Railway- 
Company,  without  having  obtained  a  convey- 
ance, but  probably  having  paid  for  the  pur- 
chase, sold  the  same  house  to  Mr.  Fitzpatrick, 
an  indigo  planter,  residing  at  a  (two-stori- 
ed) house  called  Lall  Dunuaza  within  the 
fort,  though  out  of  the  line  of  the  walls  and 
moat  of  Monghyr ;  that  out  of  Rupees  6,000, 
the  amount  of  consideration,  Rupees  5,000 
was  paid  down  by  Mr.  Fitzpatrick  to  the 
Railway  Company,  and  that  possession  was 
given  by  the  Railway  Company  to  Mr. 
Fitzpatrick ;  that,  on  the  6th  September 
1867,  Mr.  Fitzpatrick,  by  a  Persian  kobala, 
conveyed  the  house  in  question  to  the  Maha- 
jajah  of  Burdwan  for  the  consideration  there- 
in mentioned  ;  and  in  further  performance  of 
the  contract  of  purchase  and  sale  between 
Mr.  Fitzpa'rick  and  the  Maharajah  of 
Burdwan,  a  conveyance  was  executed  by 
the  East  Indian  Railway  Company  at  the 
request  of  Mr.  Fitzpatrick  and  by  Mr. 
Fitzpatrick  himself  to  the  Maharajah  of 
Burdwan,  and  which  is  an  English  convey- 
ance, dated  the  2nd  February  1869.  These 
facts,  which  are  undisputed,  show  that  the 
Rajah  acquired  apparently  a  good  and  valid 
title  in  the  house  in  dispute.  It  further 
appears  that,  before  the  last  conveyance  was 
executed,  but  after  the  execution  of  the 
Persian  conveyance  in  favor  of  the  Maha- 
rajah of  Burdwan,  and  in  the  month  of 
November  1868,  the  house  in  dispute  was 
attached  in  execution  of  a  decree  obtained 
by  the  defendant,  Baboo  Hurdeo  Narain 
Sahoo,  against  Mr.  Fitzpatrick  on  the  24th 
June  1867.  The  Maharajah  put  in  two 
applications  contesting  the  legality  of  that 
attachment.  The  first,  he  based  upon  his 
possession  under  the  Persian  kobala,  and 
the  second— upon  the  first  being  dismissed— 
upon  his  possession  under  the  English  bill 
of  sale.  The  two  orders  dismissing  his  ap- 
plications, are  dated  the  6th  February  and. 
the  27th  November  1869.  It  further  ap- 
pears that,  in  order  to  stay  the  sale  of  the 
property  so  attached,  the  Maharajah  offered 
by  a  petition  to  pay  in  the  amount  %>f  the 
decree,  about  Rupees  5,000,  under  protest, 
reserving  to  himself  the  right  to  dispute  such 
payment,  and  to  recover  it  back  by  a  regular 
$uit.  The  order,  which  the  Subordinate 
Judge  pronounced  upon  his  application,  was 
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that  he  would  not  allow  the  money  to  be 
paid  into  Court  conditionally,  but  that,  if  it 
was  intended  to  save  the  property  from  sale, 
the  money  should  be  put  in  unconditionally. 
Having  no  alternative  left,  the  Maharajah  was 
obliged  to  pay  in  the  money  unconditionally. 
The  Judge,  before  whom  the  money  was  so 
paid,  holds,  in  his  judgment  now  under 
appeal,  that  the  money  so  paid  in  must  be 
taken  to  have  been  paid  under  compulsion. 
It  is  not  necessary  in  the  view  that  we 
take  of  this  case  to  decide  definitively  as 
to  whether  the  money  was  paid  in  under 
compulsion.  It  will  only  be  sufficient  to 
advert  to  this  circumstance  in  answer  to  an 
argument  raised  l>y  the  defendant  to  be 
noticed  hereafter.  In  consequence  of  the 
two  orders  of  the  6th  February  and  the 
26th  November  1S69  having  caused  either 
a  disturbance  of  the  Maharajah's  possession, 
or  having  thrown  a  cloud  over  his  title,  he 
brings  this  present  suit  to  have  his  title  es- 
tablished and  his  possession  quieted,  and  to 
set  aside  these  last-mentioned  two  orders. 

It  appears  to  us  that  the  two  orders  of 
the  6th  February  and  the  26th  November 
1869  are  wrong  on  their  face,  because  they 
adjudicate  upon  the  respective  titles  of  the 
defendant,  Baboo  Hurdeo  Narain,  and  the 
plaintiff,  the  Maharajah  of  Burdwan,  and 
do  not  adjudicate  upon  the  only  question 
which  is  proper  to  be  decided  under  Section 
246,  as  to  whether  the  property  attached 
•was  in  the  possession  of  the  judgment-deb- 
tor, or  of  some  person  in  trust  for  him,  or 
whether  it  was  in  the  possession  of  a  third 
party,  vis.,  the  appellant  before  us,  the  Maha- 
rajah, held  by  him  for  himself,  and  not  in 
trust  for  the  judgment-debtor.  Instead  of 
deciding  upon  matters  so  plainly  stated  in 
Section  246,  the  Judge  adjudicates  the  ques- 
tion of  title  which  comes  properly  within 
the  functions  of  a  Judge  in  a  regular  suit, 
as  has  arisen  in  this  present  case.  Thus,  for 
these  reasons,  independently  of  other  rea- 
sons which  will  presently  be  assigned  to  show 
that  the  Rajah  is  entitled  to  succeed  in  this 
case,  and  to  have  those  obnoxious  orders 
set  aside,  we  think  it  is  clear  that  we  should 
hold  that  the  U'o  orders  should  be  set  aside. 

Now,  the  title  on  which  the  plaintiff,  the 
Maharajah,  bases  his  case  is  resisted  by  the 
defendant  on  the  following  title.  The  de- 
fendant admits  that  the  property  in  suit  be- 
came vested  in  Mr.  Fitzpatrick  in  the  year 
1863,  in  the  way  in  which  the  plaintiff  al- 
leges {hat  it  did  so  become  vested,  but  he, 
goes  onVo  allege  that,  in  the  year  1864,  Mr. 


Fitzpatrick,   by   a  bond   of  the    13th 

1 86 1,  hypothecated  this  very  property, 

the  lower-roomed  house  within  the  wall 

the  Fort  of  Monghyr,  together  with 

property  f  jr  the  payment   of  Rupees  7, 

then,  or  previously  thereto,  lent  by  him 

Mr.    Fiizpatrick.     He  further    says   that,.' 

the  beginning  of  the  year  1867,  he  instit 

a  suit  against  Mr.  Fitzpatrick   to  realize 

money  so  lent  or  advanced   by  the  salq 

the  house  in  question ;  that  he  obtained 

decree  he  prayed  for  in  his  plaint,  viz.,  a 

cree  entitling  him  to  sell  the  house  in 

suit,  by  a  confession  of  judgment  then 

by  Mr.  Fitzpatrick  ;  that  he  took  out  en 

tion  in  November  1868  whereby  he  att 

this  house ;  and  that,  as  his  bond  of  hy 

cation,    and    his    decree    for    realizing 

amount  of  the   bond   out   of    the  pro 

hypothecated,  were  both  anterior  to  the 

chase  by  the  Maharajah  of  Burdwan  of 

house,  he  is  entitled  to  have  his  exec 

enforced,    notwithstanding   the    subseq 

purchase  by  the  Maharajah  of  Burdwan, 

These    allegations,    if   true,    might 

created  considerable  difficulties  in  the 

of  the  Maharajah  claiming  to  establishj 

right  in  this  suit,  but  these  allegations 

pertinaciously  put  forward  are  more  or 

incorrect  in  fact.     To  take  up  his  d 

first  and  the  bond  of  hypothecation  next, 

order  to  examine  the  pretensions  which 

defendant  has  put  forward  in  regard  to 

present  house.     The  suit,  which  was  in 

tuted  by  the  defendant  to  realize  the  arao' 

of  his  bond,  dated  the  13th  April  1864, 

based  on  a  plaint  in   which  he  first  of 

stated   the   fact    of  the    borrowing  of 

money   by   Mr.   Fitzpatrick,  and  the  girioft 

of  the  bond.      He  next  recited  the  contend 

of  that  bond,  and  the  recital  was  that  by 

bond   Mr.  Fitzpatrick  had  hypothecated 

mortgaged    the    two-storied  house   d 

Durwiza;  that  the  money  covered  by 

bond  remained  unsatisfied  ;  and  that  cot    ._ 

quently   he   was   entitled  to   pray,  and  dir 

pray,  that  by  sale  of  that  two-storied  hw*J 

at  the  Lall  Durwaza  of  the*  Monghyr  «W». 

the  debt  due  to  him  be  realized.    Mr-  *jjj, 

patrick  appeared  in  that  suit,  and  confess*. 

judgment  which,  it  would  appear,  was  ^ 

firmed  by  a  deposition  of  his  either  taken  w. 

that  or  some  other  suit.    Tne  solehnatnal. 

which   was  agreed   to  between  the  pW? 

was   to   the  effect  that  the    plaintiff  (**• 

the   present  defendant)  should  receive  tW 

amount  of  his  bond-debt  from  Mr •  ^^ 

trick,  and  Mr.  Fitzpatrick  should  ptf  ■* 

the    same    in   three   instalment*,  and  tw 
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il  the  instalments  should  be  satisfied,  the 
storied   house  at  Lall   Durwaza  should 
in  subject  to  the  decree  and  should  not 
""available  in  the  hands  of  Mr.  Fitzpatrick 
the  purposes  of  sale  or  mortgage,  or 
wise.     The  terms  of  the  decree  found- 
on  the  above  solehnamah  are,  no  doubt, 
newhat   ambiguous,  but  when  read  with 
*  plaint  and   the  solehnamah,   no  doubt 
ins  that  the  decree  must  be  taken  as 
tog  out  the  prayer  of  the  plaint  and 
terms  of  the  solehnamah.    To  consider 
decree,  however,  in  both  ways,  it  will  be 
»wn  that  it  is  quite  immaterial  in  which 
jtwo  ways   the  decree  is  read.     The  other 
ition,  which,  it  was  suggested,  might 
put  upon  the  decree,  was  that  it  was  a 
ey-decree,  and  that,  under  that  decree, 
property  of  Mr.   Fitzpatrick,    whether 
't£<*g*d  or  not  mortgaged^  was  liable  in 
cation.     Now,  having  regard  to  the  true 
atructnn    of  the  decree,  as  1  have  first 
.  it  is  clear  that  the  decree  in  a  suit 
ich  was  for  the  realization  of  the  mort- 
;e-debt    by   the    sale  of   the  two-storied 
at  Lall  Durwaza,  cannot  be  carried 
execution  by  attachment  of  a  property, 
«ch  was  neither  the  subject  of  that  suit 
»r  the  subject  of  that  decree,  w«.,  a  one- 
ried  house  with  bungalow  within  the  walls 
j.  the  Fort.     Therefore,  on  that  ground,  the 
lecation  of  the  decree  must  fail,  and  if  the 
fccrce  was  founded  on  a  mistake,  that  mis- 
ife  would  have  to  be  rectified  before  ex- 
totion  can  be  authorized .  Upon  that  ground, 
ptrefore,  as  well  as  on  the  other  grounds 
Wch  have  already  been  mentioned,  the  order 
p  to  execution  must  be  reversed. 

!JMtt',  taking  the  decree  to  be  a  money 
fc^ee,  it  is  to  be  remarked  that  it  was  pass- 
W  in  June  1867.  The  execution  was  sought 
j»  November  1868,  after  the  Maharajah  of 
Pwdwan  had  purchased  the  property  in  suit 
N  obtained  possession  under  the  Persian 
pbalah.  \\  is  obvious,  under  these  circum- 
fcts,  that,  without  making  the  Rajah 
I^rty  to  a  9uit,  purporting  to  have  been 
""  bt  to  enforce  the  supposed  lien  of  the 
-  *€>  execution  could  not  be  had  against 
P"*  property  in    suit.     Therefore,   on   this 

Sound  aiso>  lne  execution-proceedings  must 
*[taad  the  order  for  execution  must  be 
2?*d-  And  further,  if  the  decree  is  to  be 
JjjPwd  simply  as  a  common  money-decree, 
Irj**11  reference  to  the  property  hypothe- 
I  J??  by  the  bond,  all  that  would  be  sold, 
JJJ?8ach  a  decree,  would  be  the  right,  title, 
^Jnterest-of  the  judgment-debtor,  whicfc 
Vol  XVI, 


at  the  time  had  ceased  to  exist  and  had  be- 
come vested  in  the  plaintiff.    If  execution 
of  such  a  decree  could  be  had,  it  would  pass 
nothing.     But  the   plaintiff    desires    to    go 
further.     He  not  only  desires  that  these  pro- 
ceedings should  be  set  aside,  but  that  litiga- 
tion should  be  set  at  rest  by  a  declaration  of 
his  rights.     In  order  to  see   whether   the 
clearly  primd-facie  title,  which  the  Maha- 
rajah had  and  has  in  him,  has  in  any  way 
been  interfered  with  or  jeopardized,  or  in 
any  measure  cut  down  by  the  dealings  of 
Mr.  Fitzpatrick  with  the  defendant,  Hurdeo 
Narain,  it  is  necessary  now  to  look  to  the 
foundation  of  the  title  under  which  the  de- 
fendant claims,  viz.,  the  bond   of  the  13th 
April  1864.    That  bond  recites  as  follows: 
"  I,    William    Fitzpatrick,     a     resident    of 
"  and  proprietor  of  the  Kootee  Lall  Durwaza, 
"  izaradar  of  Dumdumma  alias  Rohimpore, 
"  Pergunnah  Brutpqre,  Zillah  Monghyr,  do 
"  hereby  declare  that  I  am  indebted  to  the 
"  zemindars  and  kutkinadars  for  the  rents 
"  of  the  izara  mehals.''     Then,  in  the  seventh 
para,  of  the  condition  of  the  bond,  it  was 
stated   as  follows :   "  If  I   now   take    more 
"  mehals,  and  if  the  Teepdaree  and  all  its 
"  conditions  remain  in  force,  then  as  long  as 
"  these  Rupees  7,000  of  the  Mahajun  will 
"  remain  unpaid,  /  shall  not  sell  the  kootee 
"  inside  the  kellah  (undur-i- kellah).     If  I  do, 
"  then  such  deed  of  sale,  when  produced  be- 
"  fore  a  Court  of  Justice,  shall  be  declared 
"  null  and  void.  On  these  conditions  I  execute 
"  this  ekrar  that  it  may  come  to  use   in 
"  future."     Under  this  7th  condition,  it  is 
contended  that  the  house  in  question,  being 
within  the  walls  and  the  fosse  of  the  fort,  was 
intended  to  be  hypothecated  and  was  hypo- 
thecated, and  not  the  two-storied  house  of 
Lall  Durwaza  which  is  outside  the  walls  of 
the  fort.    It  is  contended,  however,  by  the 
advocate  for  the  Maharajah,  that  that  is  not 
the  true  construction   to  be  given  to  that 
para,  of  the  bond. 

Now,  in  the  first  place,  if  we  were  to 
hold  that  some  house  within  the  walls  of  the 
fort  of  Monghyr  was  indicated  as  therein 
hypothecated,  we  should  be  compelled  to 
say  in  the  same  breath  that  that  hypothe- 
cation was  bad  for  want  of  precision  and  on 
the  ground  of  uncertainty  and  vagueness, 
considering  that  there  are  numbers  oi  bun- 
galows within  the  walls  of  the  fort  01  Mon- 
ghyr to  which  the  description  given  would 
equally  apply.  In  fact,  if  we  were  to  adopt 
tjie  defendant's  construction  of  the  document, 
Ve  should  have  to  hold  that  no  chs».£e  by 

^       24-' 


122 


Civil 


THE  WEEKLY   REPORTER. 


Rulings.         [VoL 


way  of  hypothecation  is  made  oat,  by  reason 
of  the  indistinctness  and  vagueness  of  the 
above-mentioned  condition  of  the  bond.  It 
is,  however,  a  good  rule  of  construction  that, 
if  a  particular  construction  of  a  part  of  a  docu- 
ment renders  a  contract  evidenced  by  it  in- 
operative, and  another  construction  thereof 
renders  the  contract  operative,  and  the 
construction  to  be  put  is  reconcileable  with 
other  portions  of  the  document,  the  first 
should  give  way  to  the  second.  Now  let  us 
see  whether  or  not,  under  the  circumstances 
of  this  case,  the  first  literal  construction 
should  give  way  to  the  second  legitimate 
construction.  Ordinarily  speaking,  in  all 
conveyances,  whether  English,  Persian,  or 
Bengalee,  the  subject  of  the  conveyance 
and  the  purport  of  that  conveyance  are  re- 
cited. In  this  particular  case,  if  the  con- 
struction given  by  the  defendant  be  adopted, 
the  subject  of  the  conveyance  must  be  taken 
to  be  nowhere  recited  in  the  document.  It 
is,  however,  recited  in  the  document  that 
Mr.  Fitzpatrick  was  the  proprietor  of  the 
Lai  I  Durwaza  house  and  of  certain  izarah 
mehals,  that  he  borrowed  certain  sums  of 
money  in  respect  of  which  he,  in  the  first 
instance,  hypothecates  the  rents  of  the  ijarah 
mehals,  and,  in  the  second  place,  subject  to 
certain  contingencies  which  have  been  pre- 
viously alluded  to,  the  house  within  the  fori 
is  to  be  rendered  available  for  the  mortgage- 
debt.  Now,  apparently,  the  house  stated  in 
the  last  condition  would  have  reference  back 
to  the  recital  in  the  document,  unless  such 
a  construction  is  rendered  wholly  impossible. 
The  impossibility  of  that  reference  is  based 
upon  the  words  "  inside  the  fort."  It  would 
appear,  however,  that  the  words  "  inside  the 
"  fort "  do  not  necessarily  mean  inside  the 
walls  of  the  fort.  The  Lall  Durwaza  house 
is  situated  within  15  cubits  of  the  Lall 
Durwaza  gate  outside  the  walls  of  the  fort 
of  Monghyr,  and  it  may  very  well  be  that, 
although  that  house  is  not  situated  within  the 
walls  of  the  fort,  which  are  not  the  words  used 
in  the  document,  it  may  nevertheless  be  said 
that  it  is  situated  inside  the  fort.  We 
sent  for  the  Government  map  of  the 
Monghyr  fort  from  the  Surveyor-General's 
Office  and  carefully  inspected  it.  This  map 
shows  that  the  precincts  of  the  fort  extend 
beyond  the  Lall  Durwaza,  and  that  the  locality 
indicated  by  a  clump  of  trees  25  cubits  off  is 
within  the  fort  in  the  same  way  as  the  trees 
standing  on  a  part  of  the  maidan  of  Calcutta 
may  be  said  to  be  within  the  garrison  of  the 
fort  qf  Calcutta.  But  this  which  is  a  sufii* 
cientlyscorrect  answr  to  the  position  put  for- 


ward  by  the  defendant  is  made  as  dear 
can  be  by  the    proceedings    and 
Hurdeo  Narain  himself.     The  first 
tion,  which  he  took  under  the  decree 
14th  June   1867,  was  directed  against| 
two-storied  Lall  Durwaza  house,  and 
was  resisted  by  Dr.  Duka,  he  put  in  a 
to  the  effect  that,  although  in  the 
the  house  was  mentioned  as  being  "  iask 
fort,"  it  was,  in  fact,  the  house  which 
intended  should  be  hypothecated,  and] 
the  same  was  near  and  within  the 
of  the  fort.     He    stated    that    the 
of  contest  was  the  Lall  Durwaza,  and 
other  house  within  the  walls  of  th# 
Monghyr.    It,  therefore,    appears  that| 
construction  which  we  put  upon  the 
"  inside  the  fort "  as  being  inside  the 
its  precincts,  and  not  necessarily  wil 
walls  of  the  fort,  is  borne  out  by  the  d< 
ant's  own  view  of  the  matter,  expressed 
occasion  of   Dr.  Duka's  opposition  to\ 
plaintiff's  execution,  and  by  the  plaint] 
defendant  filed  and  the  decree  he 
in  that  suit.     We,  therefore,   consider 
we  are  in  every  way  fortified  in  the 
sion  that  we  have  come  to. 

It  is  further  very  ably  argued  by 
Piffard  that,  even  if  we  assume  that 
house  in  question  was  hypothecated,  it 
only  a  contingent  hypothecation  with 
ference  to  the  terms  of  the  7th  para,  of ' 
Teepdaree.  It  appears  to  us  that  Mr.  Pi 
contention  is  correct.  The  whole  of  the; 
para,  of  the  ekrar  is  governed  by  the 
"  if"  in  the  opening  of  the  sentence-— w 
take  more  mehals,"  &c,  &c,  and  as  it  i»J 
shown  that  that  particular  contingency 
arisen,  assuming  there  was  a  hypotta 
in  the  event  of  that  condition  arising, 
hypothecation  fails. 

For  all  these  reasons,  we  hold  that 
preferential  title  of  the  Maharajah  is 
made  out,  and  that  the  defendant,  H 
Narain,  has  no  title  to  the  house,  jSrj/l/$ 
cause  it  does  not  pass  under  his 
secondly,  if  it  does,  because  the 
contingency  contemplated  in  para.  7 
Teepdaree  is  not  shown  to  have  occurred. 

We  may  add  that,  the  defendant  haviogl 
forward  considerable  opposition  to  the  ca 
of    the    plaintiff    which   compelled  W» 
come  into  Court,  and  having,  after  the  p« 
iff  had  brought  this  suit,  opposed  his  ff 
off  of  the  money,  subject  to  objection  in 
very  suit,  it   is  extremely   disingenno* 
the  part  of  the  defendant  no*  to 


of 


n. 


Civil 


THE  WKKKLV  REPORTER. 


Rulings. 


"3 


»as  the  Rajah  had  paid  the  money  uncon- 
pt&Ily,  he  has  no  cause  of  action  against 
k  the  defendant.  The  course  which  the 
itcdinate  Judge  adopted  has  given  rise 
I  second  suit.  The  object  of  all  litiga- 
^.  should  be  that  the  matters  in  dispute 
|dd  be  made  to  converge  to  a  few 
tyr  points  or  issues  to  be  comprehended,  if 
jrfble,  in  one  suit,  but  instead  of  that  con- 
pnce  we  have  here  a  clear  divergence 
f$L  such  matters  giving  rise  to  another 
\  to  be  brought  by  the  Maharajah  before 
^can  obtain  full  relief.  If  the  former  of 
fctwo  applications  made  on  behalf  of  the 
kiajah  had  been  granted,  the  necessity 
[bring  any   further  suit  would   not  have 

but  as  it  has  been  rejected  the  result 
cannot  help  remarking)  will  be  that  this 

it  litigation  will  probably  be  followed 

i*   fresh   suit  for  the    recovery  of    the 

sy  paid   iuj  by  the  Maharajah  for  the 

of  stopping  the  sale  of  his  house. 

this  suit  it   is  possible   the  Maharajah 

ran  the   risk  of  the  objection  that  he 

in  the   money  unconditionally  being 

lined  so  as  to  bar  his  cause  of  action. 

yje  desire,  however,  to  pass  no  opinion  in 
it  case  on  any  point  which  is  likely  to 
bet  the  merits  of  any  future  litigation. 
p  have  been  driven  to  make  these  remarks 
f  answer  to  the  arguments  of  the  Counsel 
the  respondents.  Now,  inasmuch  as  the 
ijah  has  (as  is  stated),  either  already 
;ht  a  suit  for  the  recovery  of  the 
iy  paid  in  by  him  or  intends  to  bring 
the  present  suit  and  the  declaration 
it  thereby  must  be  regarded  as  a  pre- 
lary  measure  to  his  success  in  future 
Uion,  and  consequently  the  Maharajah 
jwtitled  to  a  declaration  of  his  title  to  the 


^  in  dispute.  Having  held  that  the 
Wurajah  is  the  owner  of  the  house  and 
p  defendant  has  no  title  whatever  to  it, 
It  shall  make  a  declaration  of  title  in  the 
Harajah's  favor. 

We  had  at  one  time  some  doubt  whether 
&°t>  under  the  circumstances  of  this  case, 
Party  ought  to  pay  his  own  costs,  but, 
further  consideration,  Mr.  Justice 
yley  and  I  think  that  the  defendants  ought 
?c  made  liable  for  the  costs  of  this  suit. 
tt  quite  clear  that  the  conviction  which 
defendant  had  that  the  *Lall  Durwaza 
toe  subject  of  the  contract  was  a  well- 
ed one,  and  the  mere  fact  of  his  hav- 
heen  defeated  in  certain  execution-pro- 
PJJtys  ought  not  to  have  induced  him  to 
TO*  the  plaintiff  in  this  suit,  as  he  had  a 


well-founded  cause  of  action  which  he  migfit 
have  enforced  against  Dr.  Duka.  We  con- 
sider that  he,  too,  willingly  yielded  to  the 
view  taken  by  the  Court  in  execution,  be- 
cause he  probably  felt  that  he  had  a  formid- 
able party  to  contend  with  in  Dr.  Duka. 
We  consider  the  defendant  has  not  acted 
fairly,  and  consequently  see  no  reason  to 
exempt  him  from  the  general  rule  that  thq 
unsuccessful  party  should  pay  the  costs  of 
the  litigation.  The  decree  will  be  as  fol- 
lows :  Set  aside  the  two  orders  disallowing 
the  plaintiff's  claim ;  declare  that  the  plaintiff 
is  the  owner  of  the  one-storied  house  within 
the  walls  of  the  fort  of  Monghyr  lately 
belonging  to  Mr.  Fitzpatrick,  and  that  the 
defendant  has  no  right,  title,  or  interest  what- 
ever in  the  same  ;  confirm  the  Maharajah's 
possession,  and  order  defendants  to  pay  all 
the  costs  of  this  suit  and  the  costs  of  the 
two  proceedings  hereby  set  aside. 

Bay  ley,  *f. — I  only  wish  to  add  a  very 
few  words  in  regard  to  the  costs.  I  think 
the  defendant  ought  to  pay  the  costs  of  this 
litigation.  The  Court  went  against  defend- 
ant's own  idea  of  his  own  rights,  and  he 
has,  but  should  not  be  allowed  to  have,  taken 
advantage  of  that  mistake — nor  by  that 
means  have  attempted  to  attach  property 
under  a  vague  definition  of  a  house,  when 
his  own  conduct  was  such  that  he  must  have 
known  that  he  had  no  right  to  take  any  such 
advantage. 


The  30th  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Estoppel  by  conduct  of  parties  (Pais)— Amend- 
ment or  case. 

Case  No.  211  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Shahabad,  dated  the  ijlh  Decem- 
ber 1870,  affirming  a  decision  of  the  Moon- 
siff  of  Sasseeram,  dated  the  6th  July 
1870. 

Bhyro  Dutt  (Plaintiff),  Appellant 
versus 

Mussamut  Lekhranee  Kooer  (Defendant), 
•  Respondent.  > 
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Mr.  R.  E.  Twiddle  and  Baboo  Taruck  Nath 
Dull  for  Appellant. 

Baboo  Rash  Beharee   Ghose  for  Respondent.  | 

If  the  person  who  asks  for  redress  is  a  party  who  has 
countenanced  the  acts  of  which  he  complains,  the  Court 
is  bound  to  refuse  him  any  redress  or  assistance. 

A  plaintiff  can  be  allowed  to  amend  his  case  only 
when  he  has  an  honest  case,  but  either  through 
mistake  or  some  misapprehension  he  has  not  placed 
the  real  facts  before  the  Court. 

Paul,  J. — In  this  case,  the  plaintiff,  Bhyro 
Dutt,  sued  the  defendant  in  a  suit  of  a  novel 
character — for  re-construction,  as  it  is  alleged, 
of  a  certain  bund  which  the  defendant  had 
destroyed,  under  color  of  a  certain  decree 
which  he,  as  plaintiff,  had  obtained  against 
the  plaintiff's  co-sharers. 

The  plaintiff  alleged  that  the  bund  which 
was  so  cut  or  removed  did  not  form  the  sub- 
ject of  that  decree,  but  belonged  to  him  ex- 
clusively having  fallen  in  his  share  by  a 
butwarra  of  the  lands  which  was  effected 
between  him  and  his  co-sharers,  and  that  in 
consequence  of  the  invasion  of  this  clear 
right  of  the  plaintiff  he  was  entitled  to  have 
the  bund  restored. 

The  defendant  answered  that  he  had  sim- 
ply done  what  he  was  entitled  to  do  under 
the  decree  which  he  had  obtained. 

The  issue  joined  by  the  parties  by  reason 
of  these  conflicting  statements  was  as  follows : 
viz.,  whether  the  bund  which  had  been  cut 
belonged  exclusively  to  the  plaintiff  and 
did  not  form  the  subject  of  the  decree  which 
the  defendant  had  obtained. 

The  Lower  Court,  in  a  very  able  and  clear 
judgment,  has  come  to  a  conclusion  adverse- 
ly to  the  plaintiff  on  both  the  points  alleged 
by  him—; firstly,  that  no  butwarra  as  pleaded 
by  the  plaintiff  ever  took  place,  and  that, 
therefore,  the  property  did  not  .exclusively 
belong  to  him ;  and,  secondly,  that  the  defend- 
ant had  cut  or  removed  the  bund  which  he 
was  entitled  to  remove  under  the  decree 
which  he  had  obtained  against  the  plaintiff's 
co-sharers.  The  conclusion  as  to  the  identi- 
ty of  the  bund  in  this  suit  with  the  bund 
which  was  decreed  to  be  cut  in  the  suit 
brought  by  the  defendant  was  fortified  by  a 
local  inquiry  conducted  by  an  Ameen  and 
tested  by  the  Moonsiff  (the  first  Court)  per- 
sonally on  the  spot,  and  it  appears  that  the 
only  Smnd  which  the  plaintiff  could  point 


out  as  having  been  cut  was  the  subject- 
ter  of  the  decree  which  the  defendant 
obtained.    The  Lower  Appellate  Court, 
going  into  a  great  many  reasons 
which  have  afforded  the  special  ap| 
pleader    the    opportunity    of    criticishij! 
judgment,  has  come  to  this  finding : 
"further  shown  by  the     coarse  a] 
"  have  taken  in  this  appeal  (independ< 
"the  evidence  recorded),  that  his  suit 
"  false  suit,  and  that  the  bund  and  obsti 
"that  has  been  opposed  is  the  ol 
"  noted  and  decreed  in  the  original  rait1 

The  pleader  who  argued  this  special 
would  not,  however,   at  once  come  to 
point,  viz.,  whether  the  finding  of  the 
Appellate  Court  as  to  the  identity  of  the 
was  or  was  not  a  proper  finding  in  law. 
*        »        *        *        *         *        * 

*****         *        * 

Mr.Twidale,  who  followed  him,  very 
ly  stated  that,  as  far  as  the  question  of 
tity  went,  the  finding  of  the  Lower  A 
late  Court  was  conclusive,  and  could  not 
questioned  in  special  appeal. 

The  whole  force  of  the  address  of 
pleader  for  the  appellant  who  argued 
case  was  directed  to  the  point  which,  as 
viously  observed,  was  not  put  in  issue 
the  plaintiff  and  the  defendant  in  the 
below,  and  did  not  arise  on  the  merits 
reference  to  the  right  determination  of 
case,  viz.,  that  assuming  that  the  brail 
dispute  was  the  subject-matter  of  the 
which  the  defendant  had  obtained,  as 
the  plaintiff,  was  no  party  to  that  d 
he  had  a  right  to  re-open  the  whole  CM* 
upon  which  the  decree  was  founded.   Mfi 
in  the  first  place,  there  is  a  finding  of  W* 
that  the  plaintiff  had  no  share  allotted  * 
him  by  partition  in  which  the  bund,  a*  * 
leged  by  him,  fell — therefore  it  follows  tW 
he  was  a  joirK  shareholder,  and  we  are  aU 
loss  to  find  out,    having  regard  to  the  W 
that  a  decree  was  passed   against  the  10- 1 
annas  shareholders  for  the  cutting  of  *  1 
bund,  how  much  of  the  decree 'the  phW* 
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ltd  hope  to  resist  ?  Was  he  to  resist  ihe 
Bolitioo  of  a  portion  of  the  band  which 
■  joint  and  undivided,  for  his  position  is 
pftfently  that  and  nothing  else  if  there 
any  validity  at  all  in  the  position  that  he 
i--  assumed  ?  It  is,  however,  clear  that 
jp  position  he  has  taken  up  will  not  avail 
m  the  least,  for,  as  observed  by  the  first 
he  as  a  co-sharer  was  actively  as  a 
ir  defending  this  suit  on  behalf  of 
co-sharers,  that  the  former  decree  was 
in  his  presence,  that  he  was  present 
if  in  execution  of  that  decree,  the  bund 
cot,  and  that  not  on  one  single  occasion 
tho  fact  now  urged  put  forward,  u  <?., 
the  former  decree  was  not  binding 
him,  as  he  was  not  a  party  to  the 


is  quite  clear  that  estoppels  are  not 
by  record  but  also  in  pais,  which  we 
ft  for  the  purposes  of  this  case,  describe 
conduct  of  parties.  This  has  been  re- 
:dly  held  in  England,  and  it  is  neces- 
only  to  cite  one  or  two  cases ;  as  for 
e,  Sandys  versus  Hodgson,  10  A.  and 
479;  Pickard  versus  Sears,  6  A.  and 
^69.  In  Taylor  on  Evidence,  Volume  I., 
[e  696,  Section  774,  it  is  said :  "  So 
a  person  having  a  right  to  an  estate 
M  permit  or  encourage  a  purchaser  to  buy 
I* it  of  another,  the  purchaser  shall  in  equity 
*at  least  hold  it  against  the  person  who 
"has  the  right ;  and  precisely  the  same 
'doctrine  applies  at  Common  Law  to  per- 
fsonal  property." 

I    K  we  were  at  all  concerned  in  this  case 

fltfth    the     technical    doctrine    of     English 

ppel,  we  should  hold  that  by  the  fact, 

t)   of   the    plaintiff's    cognizance    of    the 

er  proceedings;  and  by  the  facts,  (2) 

Wk  his  never  having  taken  any  objection ; 

$$)  of  his  having  conducted  the  suit  being 

[JHresent  at  the  local  inquiry  and  at  the  time 

£K  the  execution  of  the  decree,  he  is  pre- 

-■Chided  now  from  bringing  the  present  suit ; 

|.lwi  fortunately  for  the  interests  of  justice, 

l^the  Courts  of  this  country  are  governed  by 

f%  law  of  far  wider  operation  and   efficacy 

i*than  the  doctrine  of  estoppel.    This  Court 

kh  to  be  governed  in  all  cases  in  which  the 

!  law  is  not  written  or  defined  by  judicial 

decisions,  by  the  principles  0/  justice,  equity 

-tod  good  conscience.    This  very  principle 

/necessarily  obliges  the  Courts  to  look  to  the 

conduct  of  a  party  who  asks  redress  ;  and, 

tf  the  Court  finds  that  the  person  who  asks 

fof  redress  is  a  party  who  has  countenanced 

«•  acts  of"  which  he  complains,  the  Court 


is  bound  to  decline   to  afford  any  redressw 

assistance  to  such  and  individual. 

#  *  *  #  « 

***** 

We  must  observe  that  the  candour  with 
which  the  senior  pleader,  Mr.  Twidale,  for 
the  special  appellant,  has  laid  his  case  before 
the  Court,  offers  a  most  pleasing  contrast  to 
the  persistence    and  untenable    arguments 
which  the  junior  pleader  has  paraded  before 
us.     Mr.  Twidale  admitted  that   the  judg- 
ment of  the  Lower  Appellate  Court,  as  it 
stood,  was  unassailable,   but  he  said  that  there 
was  a  point  which  ought   to   be   considered, 
vis.,  whether  the   bund  had   been  cut  to  an 
extent  to  which  it  was  not  intended   that  it 
should  be  cut,  and  that,  in  order  to  avoid  a 
multiplicity  of  suits,  we  should  allow  this 
objection,  although  it  was  not  taken  in  this 
shape  in  the  Courts  below;  but  the  answer 
to  this  argument  may  be  given  in  the  words 
of  Lord   Westburv   in  the   case  of  Eshan 
Chunder  Singh  (Weekly  Reporter,  Volume 
VI.,  page  58,  Privy  Council  Rulings),  that 
"  the   state  of  facts,  and  the  equities  and 
"  ground   of  relief    originally    alleged   and 
"  pleaded  by  the  plaintiff,  shall  not  be  de- 
41  parted  from  ; "  and  further  that  "  it  is  im- 
"  possible  to  conclude  parties  by  inferences 
"  of  fact,  which  are  not  only  not  consistent 
"  with  the  allegations  that  are  to  be  found 
"  in   the  plaint,   which  constitute  the  case 
"  the  defendant  has  to  meet,  but  which  are  in 
"  reality  contradictory  of  the  case  made  by 
"  the  plaintiff.    It  will  introduce  the  great- 
"  est  amount  of  uncertainty  into    judicial 
"  proceedings,  if  the  final  determination  of 
"  causes  is  to  be  founded  upon  inferences 
"  at  variance  with  the  case  that  the  plaintiff 
"  has  pleaded,  and,  by  joining  issue  in  the 
"  cause,  has  undertaken  to  prove/'    A  great 
misapprehension  seems  to  exist  in  the  minds 
of  some  pleaders  as  to  the  cases  in  which  a 
plaintiff  should  be  allowed  to  amend  his  case. 
This  can  only  be  allowed  in  those  cases  when 
the  plaintiff  really  has  an  honest  case,  but, 
either  through   mistake  or  some  misappre- 
hension, has  not  placed  the  real  facts  before 
the  Court.     We  think  the  time  has  arrived 
when   we   may  fairly  expect,   with  such  a 
powerful  bar  before  the  Court,  that  every- 
body should  ask  and  be  furnished  with  pro- 
per legal  advice  before  he  comes  into  Court, 
and  if,  without  complying  with  this*obvious 
and  available  course,  a  party  makes  his  own 
case  and  fails,  we  cannot  help  him  out  of  the 
difficulties  into  which  he  falls  owing  to  his 
<{  own  negligence  and  carelessness. 

We  dismiss  this  sptdal  appeal  with  eosts" 
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The  30th  June  1871. 

Present :  ' 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

Section  10,  Act  VI.  (B.  C.)  of  1862— Share- 
holder-— Proprietor. 

Case  No.  126  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Nuddea,  dated  the 
21st  November  18J9,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  nth  March  i8*jo. 

Moolook  Chand  Mundul  and  others 
(Interveners),  Appellants, 

versus 

Modhoosoodun  Bachusputty  (Plaintiff), 

Respondent. 

Mr.  C  Gregory  and  Baboo  Debendro 
Narain  Rose  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee,  Chunder 
Madhub  Gkose,-m&  Taruck  Nath  Dull  for 
Respondent. 

Proceedings  under  Section  to,  Act  VI.  (B.C.)  of  1862, 
cannot  be  taken  on  the  application  of  one  shareholder 
in  a  joint  undivided  estate;  the  word  "  proprietor  "  im- 
plying the  sole  proprietor  or  whole  body  of  proprietors 
of  the  land  for  the  measurement  of  which  application 
is  made. 

Loch,  J. — This  was  a  suit  under  the  pro- 
visions of  Section  10,  Act  VI.  of  1862,  B. 
C,  for  the  measurement  of  an  estate  in 
which  the  plaintiff  alleges  he  holds  an  un- 
divided 8  annas  share. 

The  ryots,  whose  land  it  was  sought  to 
measure  and  assess,  denied  that  they  were 
tenants  of  the  plaintiff,  and  Prem  Chand  and 
anotherintervened,  claiming  to  be  in  receipt 
of  rent. 

The  first  Court  laid  down  two  issues, 
.  ist,  Whether  plaintiff  had  been  in  receipt*1 


of  rents ;  and,  2nd,  whet] 
been  in  receipt  of  rent. 

The  Deputy  Collector  found  both 
against  the  plaintiff,  but,  on  appeal,  the 
reversed   the  judgment  holding  that 
"  intervener's  plea  that  his  an< 
"  plaintiff's  ancestors  made  a  divisu 
"  partition   is  not  even  proved,  nor 
"  date  of  such  partition  even  given. 
"  a  plea  cannot,  therefore,  be  enU 
"  Plaintiff  purchased  the  estate  in  iz< 
"as  all  parties  admit  his  proprietory 
"to  8  annas  share  of  the  estate  wl 
"held  ijmalee,  and  that  these  lands 
"  part  of  the  estate  and  are  situated 
"  it,  plaintiff  has  a  right,  under  Sect* 
"of  Aft  VI.  of  1862,    to  measure 
"  lands,  and  a  decree  is  given  to  him  a< 
"  ingly." 

A  special  appeal  was  preferred 
tenants,  but,  before  the  Court  entered 
the  case,  it  was  brought  to  the  notice 
Judges  that  a  judgment  had  been  ps 
a  Division  Bench  of  the  Court,  E.  J; 
and  Ainslie,  JJ.,  dated  15th    May    1 
which  contained  a  construction  of 
10,  Ad  VI.  of  1862,  B.  C,  which,  if  f< 
ed  in  the  present  case,  would  neci 
dispose  of  this  appeal.    The  Judges 
held  that  the  applicant,  under  this  (X.) 
tion,  must  be  the  proprietor  of  the 
not  a  shareholder  only  in  the  propi 
lands ;  that  it  was  not  right  that  such 
holders  should  have  separate  measure] 
that  such  proceedings  would  be  prodi 
of  great  annoyance  and  harassment  t 
tenants  on  the  estate,  and  that  the  law 
not  say  that  any  shareholder  of  an 
may  apply  to  the  Collector ;  and  that,  1< 
to  the  remarkable  provisions  of  this 
it  should  not  be  extended  beyond  its 
terms. 

A  judgment  of  a  Division  Bench  of 
Court  reported  in  1  Weekly  Reporter, 
58-54,  Trevor  and  Campbell,  JJ.,  has 
referred  to  as  declaring  that  a  sbi 
was  entitled  to  measure  the  lands  of 
estate ;  but  we  find  that  the  judgment  in 
case  was  passed  with  reference  to  the 
visions  of  Section  26,  Ad  X.  of  1859,  wl 
contemplated  a  different  state  of  thin/ 
that  provided  for  by  Section  10,  Ad 
1862,  B.  C.    Section  26,  Ad  X.  of  1854 
similar  to  its  terms  to  Section  9,  Ad 
1862,  B.  C,  which  declares  the  right  of  a 
prietor  of  an  estate  or  tenure  or  other 
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ipt  of  the  rents  of  an  estate  or  tenure 
:e  a  general  survey  and  measurement 
le  lands   comprised  in  such  estate  or 
and  to  invoke  the  assistance  of  the 
:tor,  should  the  tenant,  when  duly  serv- 
notice,  fail  to  attend  and  point  out 
fend;  hut  Section  10,  Act  VI.  of  1863 
tins  provisions  not  to  be  found  in  any 
of  Act  X.  of  1859.    It  was  enacted 
ibly    to    assist    auction-purchasers    in 
rering  the  lands  they  had  purchased, 
the  tenants  who  occupy  such  lands.    I 
suppose  that  the  law  ever  contem- 
that  the  provisions  of  this  Section 
J>e  made  use  of,  unless  in  very  excep- 
cases,  by  landholders  who  have  been 
any  period  in  quiet  possession  of  their 
receiving  rents  from  the  tenants. 
lion  10,  Act  VI.  of  186s,  £.  C,  pro- 
:  "  If  the  proprietor  of  an  estate  or  ten- 
or other  person  entitled  to  recover  the 
of  an  estate  or  tenure,  is  unable  to  mea- 
the  lands  comprised  in  such  estate  or 
ire  or  any  part  thereof,  by  reason  thai 
[cannot  ascertain  who  are  the  persons  lia- 
to  pay  rent  in  respect  of  the  lands  or 
part  of  the  lands  comprised  therein,  he 
petition  the  Collector,  who  shall  proceed 
measure  the  lands  and  to  ascertain  and  re- 
the  names  of  the  persons  in  occupation 
[the  same ;  and,  on  the  special  application  of 
proprietor  or  other  person  aforesaid,  the 
Hector  shall  proceed  to  ascertain,  deter- 
ie  and  record  the  tenures  and  under-ten- 
*i  the  rates  of  rent  payable  in  respect  of 
:h  lands,  and  the  persons  by  whom  re- 
tively  the  rents  are  payable."  Then  comes 
penal  Clause,  which  is  as  follows  :  "  If, 
>r  due  inquiry,  the  Collector  shall  be 
'tyoable  to  measure  the  land,  or  to  ascertain 
te  record  the  names  of  the  persons  in  oc- 
cupation of  the  same,  or  if  he  shall  (in  any 
case  in  which  such    special    application 
'•hall  have  been  made  as  aforesaid)  be  un- 
•Me  to  ascertain  who  are  the  persons  hav- 
ing tenures  or  under-tenures  in  such  lands 
to  any  part  thereof,  then,  and  in  any  such 
<a**t  he  may  declare  the  same  to  have  laps- 
*4  to  the  party  on  whose  petition  he  has 
*eie  the  inquiry."    Taking  these  words 
"  to*y  stand,  it  would  follow  that,  if  the 
[£utj  upon  whose  petition  the  inquiry  was 
*~ide  was  the  proprietor  of  i  an  anna  share 
to*  estate,  the  whole  of  ine  property,  re- 
rjto»g  which  the  inquiry  took  place,  would 
binded  over  to  him.    It  may  be  said  that 
:*ty  aomuch  as  is  in  proportion  to  his  share 
**W  be  made  over  to  him,  but  the  law  no- 
*■**  lays'  so,  nor  does  the  law  give  the 


Collector  any  authority  to  inquire  into  %nd 
determine  what  is  the  share  of  the  petitioner 
in  the  estate,  but  directs  that  in  such  case 
the  Collector  may  declare  the  same,  i.  e.}  the 
property  of  which  the  measurement  and 
assessment  is  sought,  "to  have  lapsed  to 
the  party  on  whose  petition  he  has  made 
the  inquiry/'  be  the  right  of  that  party 
what  it  may. 

Possibly,  if  a  person's  co-sharers  refused 
to  join  in  making  an  application  to  the  Col- 
lector, they  might  be  made  parties  to  the 
case,  and  the  measurement,  &c,  proceed  in 
the  presence  of  all  parties,  and  so  the  ten- 
ants be  preserved  from  the  harassment  aris- 
ing from  separate  measurements  being  fre- 
quently made  by  the  various  shareholders. 
All  parties  must  be  before  the  Collector,  and 
therefore  I  concur  in  the  view  taken  by  E. 
Jackson  and  Ainslie,  JJ.,  that  proceedings, 
under  Section  10,  Act  VI.  of  1862,  B.  C,  can- 
not be  taken  on  the  application  of  one  share- 
holder in  a  joint  undivided  estate.  Under  this 
view  of  the  law,  I  think  this  special  appeal 
should  be  decreed  and  the  judgment  of  the 
Lower  Appellate  Court  reversed,  and  that  the 
suit  should  be  dismissed  with  costs  in  all 
Courts. 

Ainslie,  &. — The  question  is  whether  the 
words  "  if  the  proprietor  of  an  estate  or 
tenure"  in  Section  10,  Act  VI.  of  1862  of 
the  Bengal  Council,  are  to  be  read  as  if  they 
were  "  if  any  sole  proprietor  or  any  one  of 
several  co-proprietors  of  an  estate  or  tenure/' 
or  whether  they  imply  a  sole  proprietor 
or  entire  body  of  joint  proprietors  owning 
an  estate  or  tenure. 

Mr.  Justice  Loch  has  pointed  out  how 
the  tenants  may  be  harassed  if  every  share- 
holder of  a  minute  fraction  of  the  estate  is 
allowed  to  have  a  separate  measurement, 

Ir     c^    j      •      •      ic      an(*  how  inconsis- 

If,  after  due  inquiry,  the     4„   .    .*         .  . 

Collector  shall  be  unable  to  tent  the  provision 
measure  the  land,  or  to  ascer-     in    the   Section   in 

tain  or  record  the  names  of  question  quoted  in 

the  persons  in  occupation  of     /? /**  .       ... 

the  same,  or  if  he  shall  (in  the  margin*  IS  with 

any  case  in  which  such  special  the      theory      that 

application  shall  have  been  everv    shareholder 

made  as  aforesaid)  be  unable  •          J            .  .         ,, 

to  ascertain  who  are  the  per-  Can  Separately  call 

sons  having  tenures  or  under-  on     the     Collector 

tenures  in  such  land  or  any  t0  measure, 

part  thereof,  then,  and  in  any  T           ,,    t      . 

such  case,  he  may  declare  the  I  WOUld   further 

same  to  have  lapsed  to  the  refer toSetiion  1 13, 

partyonwhosefietitionheYi**  ActX.of  1850  (and 

made  the  inquiry.  .                     Jy  \. 

the  corresponding 
Section  68  of  Act  VIII.  of  1869),  in  which 
it  is  provided  that  no  sharer  in  a  joint  estate, 
or  other  tenure  in  ighich  a  division  of  the 


123 


Civil 


THF   WKF.KLT    RRPORTRR. 


Rulings.         [Vol. 


lands  has  not  been  made  amongst  the  sharers, 
shall  exercise  the  power  of  distraint  other- 
wise than  through  a  manager  authorized  to 
collect  the  rents  of  the  whole  estate  or 
tenure  on  behalf  of  all  the  sharers  in  the 
same. 

The  words  used  in  the  earlier  part  of  this 
Section  are  the  zemindar,  lakherajdar,  farmer, 
&c,  or  other  person  entitled  to  receive  rent 
immediately  from  such  cultivator,  may  re- 
cover the  same  by  distraint  and  sale  of  the 
produce  of  the  land  on  account  of  which 
the  arrear  is  due. 

The  words  used  to  describe  the  persons 
entitled  to  distrain  are  in  the  singular  num- 
ber, and  are  much  the  same  in  form  as  those 
in  Section  10,  Act  VI.  of  1862,  but  the 
proviso  shows  that  they  are  to  be  taken  as 
limited  to  the  owner,  farmer,  &c,  of  de- 
fined lands  or  to  the  whole  of  the  co-owners 
of  such  lands  acting  as  one  body.  And  it 
is  clear  that,  if  this  were  not  so,  the  ryot 
might  be  infinitely  annoyed  and  the  co- 
sharers  put  at  a  great  disadvantage. 

Reading  Act  VI.  of  1862  by  the  light  of 
this  Section,  and  it  must  be  remembered 
thai  it  is,  so  far  as  these  Measurement  Sec- 
tions are  concerned,  merely  an  extension 
of  Section  26,  Act  X.  of  1859,  and  that  by 
Section  21  (Act  VI.)  it  is  to  be  read  with 
and  taken  as  part  of  the  earlier  Act,  I  en- 
tertain no  doubt  that  the  proper  construc- 
tion of  estate  or  tenure  in  Section  10  is  one 
that  limits  these  terms  to  certain  specific 
lands  the  whole  of  the  rents  of  which  go 
to  the  person  presenting  the  petition. 

The  provisions  of  Section  108  of  Act 
X.  of  1859  (now  Section  64,  Act  VIII.  of 
1869),  also  show  clearly  that  a  single  share- 
holder's rights,  under  the  Act,  are  by  no 
means  co-extensive  with  those  of  a  sole  pro- 
prietor, or  body  of  joint  proprietors. 

He  cannot  sell  the  tenure  on  which  the 
default  accrued  at  all,  until  he  has  proceed- 
ed against  the  moveable  property  of  the  de- 
faulter and  brought  it  to  sale  (if  any  be 
found),  and  when  he  does  sell  the  tenure,  he 
cannot  sell  it  under  Section  105  and  Act 
VIII.  of  1865,  B.  C,  but  can  only  sell  rights 
and  interests  of  the  defaulter  under  Sec- 
tion no  and  Act  VIII.  of  1859. 

I  entertain  no  doubt  that,  in  the  10th  Sec- 
tion  of  Act  VI.,  the  word  proprietor  must 
be  read  as  implying  the  sole  proprietor  or 
whole  body  of  proprietors  of  the  whole  of 
the  land  for  the  measurement  of  which  ap- 
plication is  made, 
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The  3rd  July  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Oi 
Chunder  Mookerjee,  Judges. 

Issues— Res  judicata— Regulation  VIII.  of| 
— Putnee  side — Refund  of  pi 

Case  No.  143  of  1871. 

Special  Appeal  from   a   decision  pan 
the  Judge    of   Sylhet,     dated   the 
November   r8jo,   affirming   a  decisii 
the  Subordinate  Judge  of  that 
dated  the  rjlh  January  iS6g, 

Khelut  Chunder  Ghose  (Defendant),! 
Appellant^ 

versus 

Kishen  Gobind  Deb  (Plaintiff),  Respei 

Mr.  R.  T.  Allan  and  Baboo  Romesh 
der  Miller  for  Appellant. 

No  one  for  Respondent 

An  issue  on  a  fact  is  open  to  determination 
tween  plaintiff  and  defendant,  although  a  fiodiof 
fact  has  been  arrived  at  between  those  parties 
former  suit  in  which  they  were  both  defendants. 

Held  by  Jackson,  J.  (Mookerjee,  J.,  dubitantt),\ 
a  zemindar,  who  puts  up  for  sale  a  putnee  under  Rep 
tion  VIII.  of  1819,  guarantees  co  the  purchaser 
there   are    some  lands  appertaining  to  the 
and  if  it  turns  out  that  there  are  no  such  lai 
there  is,  in  fact,  no  such  putnee),  the  pureouer 
be  entitled  to  recover  his  purchase -money. 

Jackson,  J. — This  was  a  suit  to 
from  the  defendants  the  amount  of  poi 
money  paid  by  the  plaintiff  for  a 
talook  at  a  sale  held  under  the  provision* 
Regulation  VIII.  of  1819.  The  defci  " 
were  both  the  zemindar  who  put  up 
putnee  to  sale  and  the  defaulting  putoeec 
who  had  each  received  a  portion  of  the 
chase-money.  The  plaintiff  alleged  that) 
result  of  a  subsequent  suit  by  a  neigh! 
ing  putneedar  was  to  set  aside  the  put 
sale,  and  that  he  was  accordingly  end1 
under  Section  14,.  Regulation  VIII.  of  wj 
to  recover  the  purchase-money. 

Both  Courts  have  decreed  to  the  j>)&$\ 
as  against  each  defendant  the  proportion** 
share  which  each  obtained,  and  agaiost  u* 
zemindar  have  further  decreed  the  costs  aw 
expenses  which  the  plaintiff  incurred.  W 
defaulting  putneedar  does  not  appe*{»  ™ 
the  zemindar  has  preferred  this  special  a£ 
peal.     On  his  behalf,  it  is  alleged  that  fte 
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t  Court  has  found,  upon  the  evidence,  that 
t  decree,  which  is  said  to  have  been  passed 
king  aside  the  putnee-sale,  was  obtained 
ough  the  fraud  and  collusion  of  the  pre- 
it  plaintiff,  and  that  the  Judge  has  taken 
notice  of  these  circumstances,  and  that,  if 
I  is  a  correct  finding,  the  plaintiff  will 
t  be  entitled  to  recover.  The  following 
the  finding  of  the  first  Court  alluded  to  in 
5  argument  : — 

•*The   ex-putnetdar  instituted   an   action 

0  set  aside  the  auction-sale,  but  thinking 
iat  the  sale  was  held  legally,  and  he 
tfould  not  be  able  to  get  it  reversed, 
caused  a  suit  to  be  instituted,  whether 
legally  or  illegally,  by  a  third  party,  on 
the  allegation  that  the  said  putnee  talook 
Appertained  to  some  other  mehal,  and  then 
caused  the  putnee-sale  to  be  set  aside,  and 
also  allowed  the  suit  instituted  by  himself 
lo  be  dismissed  for  default — hence,  it  can 
be  strongly  inferred  that  the  ex-talook- 
%ar  colluded  with  the  plaintiff  Chunder 
Nonee." 

The  question  before  us  is,  how  far  such  a 
pding  would  affect  the  distinct  provisions 
t -Section  14,  Regulation  VIII.  of  181 9? 
*e  finding  in  the  first  place  is  directly 
gainst  the  finding  of  fact  arrived  at  in  the 
armer  suit.  But  the  issue  on  that  fact  is 
jpen  to  determination  as  between  the  pre- 
fcnt  plaintiff  and  defendant,  because,  although 
)«*h  were  parties  to  the  former  suit,  they 
toe  both  defendants  in  it.  On  that  occa- 
sion, on  the  suit  of  a  third  party,  it  was  de- 
nted that  the  mouzah,  the  putnee  of  which 
Nd  been  sold,  belonged  to  another  putnee, 
■c  result  admittedly  being  that  no  lands  re- 
gained to  form  the  putnee  which  was  sold. 
w  is  said  that  this  was  virtual  setting  aside 
Pttasale.  It  has  been  argued  before  us 
«t  this  did  not  amount  to  a  setting  aside 
*jhe  sale.  It  is  true  that  the  sale  is  so  far 
J*  >et  aside,  that  if  the  purchaser  could 
*W  out  any  other  lands  as  belonging  to  the 

'E^*'  **c  would  sti11  be  entitled  to  them. 
Jwt  it  seems  to  be  not  denied  that  there  are 
!***  no  longer  any  lands  belonging  to  this 
JMaee.  If  this  was  a  correct  determination, 
I^Jfe  zemindar  put  up  for  sale  a  putnee  which 

1  TOtained  no  lands.  I  think  that  a  zemindar, 
;  J*o  puts  up  for  sale  a  putnee  under  Regula- 

iST  *'  °*  l8l5'  &uarantees  to  the  pur- 
L:2*?er  lliat  tnere  are  some  lands  apper- 

kSUl? t0  the  Pulnee»  and  tnat  if Jt  ^rns  out 
;  Jtt  there  are  no  such  lands,  that  there  is  in 

**  no  such  putnee,  the  purchaser  will  be, 

Wwed  to  recover  his  purchase-monev. 
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It  was  argued  by  Baboo  Romesh  Chunder 
Mitter  that  a  purchaser  at  a  putnee-sale  is 
in  the  same  position  as  a  purchaser  at  a  Civil 
Court  execution-sale.  But  I  cannot  concur 
in  this  view.  In  the  latter  case,  only  the 
rights  of  the  judgment-debtor  are  under  the 
law  put  up  to  sale,  and  the  purchaser  takes 
his  chance  as  to  what  those  rights  are.  In 
the  former  case,  the  law  gives  the  zemindar 
a  special  speedy  mode  of  recovering  his 
rents  by  putting  up  the  putnee  for  sale. 
And  Section  14,  Regulation  VIII.  of  18 19, 
was  enacted  making  the  zemindar  responsi- 
ble for  his  acts,  and  liable  for  all  damages 
if  the  sale  is  set  aside  "  on  any  ground." 

Then  it  was  argued  that  a  zemindar  mak- 
ing such  a  sale  is  in  the  same  position  as  if  he 
had  made  a  private  sale.  I  think  he  is  in 
much  the  same  position,  but  there  is  the 
special  provision  of  Section  14,  Regulation 
VIII.  of  18 19  which  is  applicable  to  him  if 
the  sale  is  set  aside,  whereas  there  is  no 
direct  statute  law  applicable  to  a  private 
sale.  But,  even  taking  this  view  of  the  law, 
and  supposing  that  this  was  a  private  sale, 
if  the  zemindar  had  sold  to  the  plaintiff  a 
putnee  which  contains  no  lands,  the  plaintiff 
is  entitled  to  recover  the  consideration  which 
he  paid  for  the  purchase.  The  zemindar  in 
such  a  sale  guarantees  to  the  purchaser  that 
he  is  selling  a  putnee  which  is  to  be  found, 
and  not  a  myth.  The  plaintiff  might,  I  think, 
have  in  the  former  suit  asked  the  Court, 
under  Section  14,  Regulation  VIII.  of  1819, 
to  require  the  zemindar  to  reimburse  to  him 
the  purchase-money,  and  the  Court,  if  satis- 
fied that  the  effect  of  its  decree  was  to  set 
aside  the  sale,  might  under  that  Regulation 
have  passed  the  order.  I  am  not  prepared 
to  rule  that  that  order  might  not  have  been 
questioned  in  a  subsequent  suit.  And  in 
this  suit  I  think  that  it  is  open  for  determi- 
nation upon  the  facts  proved  by  the  evidence 
whether  the  plaintiff  shall  be  reimbursed  or 
not.  For  instance,  if,  as  the  first  Court  has 
found  in  this  case,  it  is  proved  that  there 
had  been  an  existing  putnee,  and  that  the 
lands  of  the  mouzah,  which  the  third  party 
obtained  in  the  former  decree,  were  the  lands 
of  that  putnee,  and  that  the  decree  obtained 
by  the  third  party  was  the  result  of  fraud 
and  collusion  between  the  purchaser  and  the 
third  party,  the  zemindar  being  defeated  by 
their  machination,  I  think  that,  under  such 
circumstances,  the  purchaser  cannot  recover 
his  purchase-money.  The  purchaser  cannot 
obtain  any  benefit  from  his  own  fraud — such 
fraud  will  take  the  case  out  of  the  law.  I 
would,   therefore,   rtmand  this  case  to  the 
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Judge  for  a  finding  on  the  question  of  fraud, 
and*  for  re-determination.  Costs  of  this 
appeal  to  be  costs  in  the  suit. 

Mookerjee,  J. — I  would  also  remand  this 
case  for  re-decision.  It  appears  that  the 
plaintiff  was  a  purchaser  at  a  sale  held  at 
the  instance  of  the  defendant,  Khelut  Chun- 
der  Ghose;  under  Regulation  VIII.  of  1819, 
— who  was  an  auction-purchaser  of  the 
zemindaree.  Plantiff  having  purchased  the 
putnee  was  in  possession  thereof  when  a 
suit  was  brought  by  one  Chunder  Monee 
claiming  the  mouzah  which  comprised  the 
putnee  talook,  as  a  mouzah  included  in  her 
putnee.  This  suit  was  decreed  in  favor  of 
Chunder  Monee  in  the  presence  of  Khelut 
Chunder  and  the  plaintiff  in  this  case. 

Plaintiff  having  thus  lost  the  putnee  brings 
this  suit  against  the  zemindar  and  the  de- 
faulting putneedar  Buloram  Dass  for  a  re- 
fund of  the  purchase-money  paid  by  him, 
with  other  charges  incurred  for  perfecting 
the  purchase  aforesaid,  with  interest. 

The  defendant  Khelut  Chunder  denied 
his  liability,  stated  he  had  not  received  any 
portion  of  the  sale  proceeds,  and  pleaded 
that  the  plaintiff,  in  collusion  with  the  3rd 
party,  namely,  Chunder  Monee,  obtained  a 
decree,  and  that,  therefore,  the  plaintiff  should 
not  be  allowed  to  benefit  by  his  own  fraud. 
Khelut  Chunder  alleged  that  he  was  an  auc- 
tion-purchaser of  the  zemindaree  in  1267, 
B.  S.;  that  he  found  there  was  a  putnee 
recorded  in  his  sheristah  in  the  name  of  the 
defaulter,  and,  finding  that  the  putneedar 
had  defaulted,  he  had  sued  him  under  the 
provisions  of  Regulation  VIII.  of  1819,  and 
caused  the  sale  of  the  putnee.  The  plaint- 
iff was  the  purchaser,  who  being  the  son  of 
the  dur-putneedar  of  this  mouzah,  had  made 
the  purchase  with  his  eyes  open,  and  cannot 
now  seek  to  recover  the  money  he  paid. 

The  Court  of  first  instance  was  of  opi- 
nion that  the  defendant  Khelut  Chander 
throughout  acted  bond  fide,  lie  was  a  new 
comer  to  the  estate,  and  being  unacquainted 
with  the  circumstances  of  the  case,  could 
not  effectually  meet  the  claim  of  Chunder 
Monee.  The  Court  also  held  that  the  plaint- 
iff was  only  a  nominal  purchaser ;  the  real 
person  who  purchased  was  the  father  of  the 
plaintiff  who  was  in  possession  of  this  pro- 
perty as  u  dur-putneedar  and  who  was  ac- 
quainted with  all  the  particulars  of  this 
putnee,  but  who,  instead  of  assisting  the  de- 
w  fendant  Khelut  Chunder,  rather  assisted  the 
plaintiff  Chunder  Monee  ;  and  that  both  the 


son   and   father  "  devoted   their  attention,1 
/'.  <?.,  made  every  endeavour,  to  get  the 
set  aside  in  order  "  to  enjoy  this  m< 
as  rent-free."  The  Subordinate  Judge,! 
fore,   was    decidedly   of   opinion    that 
plaintiff  is  guilty  of  fraud,  while  the  deft 
ant   acted  in  perfect  good  faith  through 
He,  however,  gave  a  decree  against  the 
fendant  Khelut  Chunder  for  a  portion  of 
claim,  as  he  was  of  opinion  that  the  law 
him  perhaps  no  option  in  the  matter, 
says :  "  The  sale  having  been  set  aside, 
"  auciion-purchaser  is  of  coarse  entitled 
"  get    back   the   purchase-money  :   he 
"  suffered  a  loss  to  the  amount  of  the  stai 
"duty  of  the  bynamah ;  he  is  also  Ihtit 
"  to  get  the  interest  on  the  same,  and  wl 
"  ever  he  has  paid  in  as  rent  to  the  ffl 
"  dar." 

On  appeal,  the  Judge  of  Sylhet  coni 
ed  this  decree.     He  takes  no  notice  of 
fact  found  by  the  Court  below  as  to  wbei 
the  plaintiff  is  guilty  of  any  fraud  or 
but  in  a  very   short  decision  upholds  tl 
decree  of  the  Court  below,  simply  staid 
"  that  the  sale  having  been  set  aside,  plaint^ 
"  iff  is  entitled  to  get  back  the  money  " 
"  paid  with  interest."     He  also  states 
"  may  be  that  appellant  acted  in  good  fait 
"  but   that  is   no   reason   why   the  plaintt 
44  should  suffer  loss  and  appellant  gain." 

Against  this  decision,  the  defendant 
peals  specially,  and  urges  that  the  Ju 
ought  to  have  inquired  as  to  whether 
plaintiff  was  in  fraud  with  Chunder  Monce» 
for  if  he  is  so,  there  can  be  no  doubt  thai 
he  will  not  be  allowed  to  succeed.  It  is  a]*> 
urged  that,  in  a  sale  held  under  Regulation 
VIII.  of  18 19,  the  zemindar  guarantees  no- 
thing, but  merely  sells  the  right  and  title  01 
the  defaulting  putneedar,  and  that,  if  tbe 
purchaser,  without  any  inquiry,  makes  a  pur- 
chase of  a  property,  which  the  vendor  selli 
in  good  faith,  believing  the  property  to  be 
his  own,  the  rule  of  caveat  emptor  applies 
and  the  purchaser  should  not  be  allowed  to 
recover  back  the  purchase-money. 

We  are  referred  to  a  decision  of  a  M 
Bench  reported  in  the  XII.  Weekly  Re- 
porter, page  8,  Full  Bench  Rulings,  whe/afl 
the  learned  Judges  have  held  that  a  pur- 
chaser in  a  sal%  in  execution  of  a  decree 
cannot  recover  back  his  purchase-n^e? 
when  a  third  party  succeeds  in  establishing 
his  title  to  the  property,  unless  there  is  ftww 
or  misrepresentation  on  the  part  of  u* 
decree-holder. 
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person  used  at  the  end  of  the  Clause  iiWhe 
Section  aforesaid,  after  the  word  zemindar. 
It  is  not  at  all  clear  who  that  person  means, 
for,  under  Section  8  of  that  enactment,  none 
but  zemindars  can  apply  for  the  sale  of  a 
putnee-tenure. 

In  Clause  4,  Section  3  of  Regulation  VII. 
of  1825,  which  was  the  law  for  the  sale  of 
immoveable  properties  before  the  enactment 
of  Act  VIII.  of  1859,  we  also  find  the 
words:  "Whenever  a  public  sale  may 
be  set  aside  as  invalid  under  the  pre- 
ceding clause,  or  on  any  account  what- 
ever,  and  no  collusion  or  fraud  shall  ap- 
pear on  the  part  of  the  purchaser,  he  shall  be 
entitled  to  receive  back  his  purchase-money ;" 
but  it  has  now  been  ruled,  and  authoritative- 
ly ruled,  that  the  Clause  in  question,  as  well 
as  Section  258  of  Act  VIII.  of  1859,  re^er  t0 
cases  in  which  the  sale  is  set  aside  in  a  sum- 
mary way  for  irregularities,  &c,  in  conduct- 
ing the  sale. 

I  wish,  however,  to  pass  no  decided  opi- 
nion as  to  whether,  if  a  zemindar  sells  a  put- 
nee  bond  fide  believing  the  defaulting  put- 
needar  was  the  proprietor  of  it,  the  rule  of 
caveat  emptor  would  apply  or  not.  It  is 
not  now  necessary  to  give  any  opinion  at 
all  on  the  question. 

I  perfectly  agree  with    my   learned    col- 


I  am  not  at  all  sure  that  a  zemindar  pro- 
sing a  sale  of  his  putnee  for  arrears  under 
f  provisions  of  Regulation  VIII.  of  1819, 
tarantees  a  title  in  the  defaulting  putnee- 
jr.    It  is  said  that  Clause  1,  Section  14, 
pgulation    VIII.   of    1819   applies   to    the 
■e.    I  am  extremely  doubtful  that  it  does, 
.appears  to  me  that  the  Clause  aforesaid 
iplies  to  cases  in  which  the  object  of  the 
ft  is  to  set  aside  the  putnee-sale.      Though 
e  Section  does  not  distinctly  speak  of  the 
faulting   talookdar,  yet  from  the   context 
|d  from  the  use  of  the  words :    "  It  shall, 
Jwever,  be  competent  to  any  party  desirous 
f  contesting  the  right  of  the  zemindar  to 
pit  the  sate,  «&c,  to  sue  the  zemindar  for 
ft  reversal  of  the  same/'  and  then,  again, 
upon   decree    passing  for  reversal  of  the 
fr,"  it  appears  to  me  that  the  Clause  in 

lion  contemplates  suits  by  the  defaulting 

>kdar  alone,  whether  on  the  ground  of 
having  been  no  arrears  due  or  for  in- 

lality  and  irregularity  in  the  conduct 
[the  sale  or  the  due  service  and  publica- 

of  the  processes  required  in  conducting 
•  The  words  of  this  Section  are  indeed 
frjje  enough,  but  I  think  that  they  do  not 
Ootemplate  any  other  person  than  the  de- 
leter. 

Legally  and  strictly  speaking,  the  suit 
"Ought  by  Chunder  Monee  was  not  a  suit 
■fought  to  contest  the  right  of  the  zemin- ,  league  that  the  case  should  be  remanded  to 


I**!  Khelut  Chunder,  to  make  a  sale,  nor 
*s  it  a  suit  to  set  aside  the  putnee-sale  to 
I*  plaintiff ;  and  the  decree  in  favor  of 
3wnder  Monee  is  not  a  decree  reversing  the 
*fr  of  the  putnee-tenure.  The  effect, 
Jowever,  in  this  particular  case,  is  that 
w  plaintiff  has  lost  all  the  lands  com- 
prised in  his  putnee,  but  this  is,  I  apprehend, 
to  accident.  Suppose  that  the  suit  of 
Chancier  Monee  was  for  a  few  beegahs  of 
™*d,  and  he  had  succeeded  in  getting  a  de- 
txtt  for  them,  it  would  not  and  could  not  be 
contended  that  the  effect  of  such  a  decree 
**»U>  set  aside  the  sale  of  the  talook.  The 
Court  in  that  case  would  not  have  been  com- 
petent to  award  to  the  purchaser  the  refund 
J*  *ny  portion  of  the  purchase- money  paid 
fyhim  or  ••  indemnify  him  against  any  loss 
;**  tot  charge  of  the  zemindar  or  person  at 
*™*e  suit  the  sale  may  have  been  made. 
fine  words  "any  party"  and  "any  other 
\V**nd"  do  not  point  clearly  to  a  third 
jWy  who  has  no  interest  or  right  whatever 
2**  aside  the  putnee-sale,  but  who  sues  to 
J**10  possession  of  the  lands  comprised  in 
u^°°k  as  *ands  lo  which  he  is  entitled  as 
^longing  to  bis  estate.  Similarly,  we  find  or 


the  Judge  to  find  whether  or  no  the  plaintiff 
or  his  father  (if  the  plaintiff  is  proved  to  be 
nobody  else  than  abenameedar  for  his  father) 
was  in  fraud  and  collusion  with  Chunder 
Monee,  and  had  been  instrumental  in  pro- 
curing the  decree  in  favor  of  him.  If  this 
issue  of  fact  is  decided  by  the  Court  below 
in  favor  of  the  defendant,  I  apprehend  he 
would  be  out  of  Court ;  as  no  Court  of  Justice 
would  then  be  disposed  to  assist  him  in  re- 
covering the  amount  of  the  purchase- money 
on  a  cause  of  action  brought  about  by  him 
in  fraud  of  the  defendant.  No  man  should 
be  allowed  to  benefit  by  his  own  wrong  or 
fraud,  and  if  the  plaintiff  is  found  to  have 
colluded  with  Chunder  Monee  in  defraud- 
ing the  defendant,  he  should  not  be  allowed 
to  sue  the  zemindar  for  a  refund  of  the 
money  paid  by  him. 

Remand  accordingly. 
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The  4th  July  1871. 
Present  : 


I 


The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  fudges. 

Act  VIII.  (B.  C.)  of  1869— Intervenor— District 

Judge — Appeal. 

Case  No.  247  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye, 
dated  the  ijth  December  1870,  affirming 
a  decision  of  the  Moonsiff  of  that  Dis- 
trict, dated  the  gth  August  1870. 

Issur  Chunder  Sein  and  others  (Plaintiffs), 

Appellants, 

versus 

Bipeen  Beharee  Roy  and  others 
(Defendants),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 


It  is  not  necessary  to  admit  an  intervenor  in  a  rent 
suit  under  Act  VIII.  (Bengal  Code)  of  1869,  if  his  in- 
terest cannot  be  injured  by  a  decree  therein. 

The  words  "  District  Judge  "  in  Section  102,  Act  VIII. 
(Bengal  Code)  of  1869  mean  the  Judge  of  the  District, 
and  not  any  Subordinate  Judge  to  whom  the  case 
may  be  transferred  for  disposal ;  and  an  appeal  there- 
fore lies  under  that  Section  in  a  case  tried  by  a  Sub- 
ordinate Judge. 

The  following  order  was  made  in  this  case 
in  the  first  instance : — 

Loch,  J.— In  this  case,  the  plaintiff  sues 
to  recover  rent  under  a  kubooleut  given  by 
the  defendant,  and  the  only  question  to  be 
tried  is,  whether  the  defendant  did  or  did 
not  give  that  kubooleut?  If  it  is  found  that 
he  did  so,  the  plaintiff  will  be  entitled  to  a 
decree.  We  do  not  think  that  this  case  has 
been  properly  tried.  The  Lower  Appellate 
Court  has  gone  at  great  length  into  the  question 
whether  a  third  party  can  be  admitted  in 
suits  for  rent  under  Act  VIII.  of  1869, 
Bengal  Code,  as  an  intervenor,  and,  having 
disposed  of  that  point,  it  goes  on  to  find 
that  this*  kubooleut  had  been  collusively  ob- 
tained ;  but  it  does  not  properly  find  on  the 
evidence  whether  that  was  or  was  not  the 
case,  namely,  whether  or  not  the  defendant 
had  in  reality  executed  the  kubooleut. 


We   may  observe  that  this  is  a  case 
which   it  is  not  necessary  to  admit  the 
tervenor.    His  interest  could  not,  under 
circumstance,  be  injured  by  a  decree  in 
present   suit  between  the  plaintiff  and 
defendant.      We  may   further  remark 
the   intervenor  does   not  say  that  be  is 
receipt  of    rent    from    the     defendant; 
merely  alleges  that  he  is  the  real  proprk 
and  in  possession  of  the  julkur  of  which 
rent  is  claimed  by  the  plaintiff. 

We  think,  therefore,  that  the  case 
be  remanded  to  the  Lower  Appellate  C( 
for  trial  with  reference  to  the  above  remai 
Costs  to  follow  the  result. 

The  final  order  in  the  case  was  asfollinu? 

Loch,  f. — On  this  case  again  coming 
this  day   for  hearing,    the    only  obj« 
taken  by  the  respondent  is  that,  under 
provisions    of    Section    102,   Act  VIIL 
1869,  Bengal  Code,  no  special  appeal  in 
case  would  lie  to  this  Court.     The  vrords 
that   Section   are   as   follow :    "  Nothing 
"  this    Act  contained  shall   be  deemed 
"  confer  any  power  of  appeal  in  any 
"  tried  and  decided  by  a  District  Judge 
"  ginally  or  in  appeal,  if  the  amount  sued  k 
"  or  the  value  of  the  property  claimed,  do* 
"  not  exceed  one  hundred  rupees,  in  wl 
"  suit  a  question  of  right  to  enhance  or 
"  the  rent  of  a  ryot  or  tenant,  or  any  qo< 
"  tion  relating  to  a  title  to  land  or  to  sot 
"  interest  in  land  as  between  parties  havii 
"  conflicting   claims  thereto   has  not  be< 
"  determined   by  the  judgment."    In  thrt 
case,   the  judgment  appealed  against 
passed  by  the  Subordinate  Judge  to  who 
the  case  had  been  transferred.     We  thii 
that  the    words   "District  Judge"  i*  « 
above  Section  can  mean,  and  are  only  ii 
tended  to  mean,  the  Judge  of  the  District] 
and  not  any  Subordinate  Judge  to  wl~ 
cases  might  be  transferred  for  disposal. 
Legislature  intended  that,  where  cases  tffld*^ 
one  hundred  rupees  were  tried  either  ori- 
ginally or  in  appeal  by  the  District  JudgV 
and  where  no  question  of  right. or  title  £ 
interest   in   land   is  adjudicated  upon,  tot. 
judgment  of  the  District  Judge  in  sucbc&t j 
should  be  final.  "- 

We  think,  therefore,  that  the  judgment 
passed  by  us  in  this  case  on  the  *nd  Junc. 
last  must  stand,  and  the  case  must  be  &\ 
manded  for  re-trial,  in  accordance  with  uw 
directions  contained  in  that  judgment 
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The  4th  July  1871. 
I  Present : 

!Thc  Hon'ble  E.  Jackson  and  Onookool 

■  Chunder  Mookerjee,  Judges. 

■  Zemindar— Trespasser. 
Cases  Nos.  225  to  229  of  187 1. 

petal  'Appeals  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  8th  De- 
cember iSjo,  affirming  a  decision  0/  the 
tyoonsiff  of  Manickgunge,  dated  the  rjth 
fyvly  18*0. 


Shai 


ikh  Hemalee  and  others  (Defendants), 
Appellants, 


versus 


pmlaKant  Banerjee  and  another  (Plaintiffs), 

Respondents. 

Baboo  Nullii  thunder  Sein  for 

'  Appellants. 

i 

Baboos  Kalee  Mohun  Doss  and  Doorga 
Mohun  Doss  for  Respondents. 

;  A  teaindar  cannot  compel  a  trespasser  on  his  land 
•become  his  ryot  and  execute  a  kubooleut  in  his  favor, 
jp*  the  fact  that  the  zemindar  has  obtained  a  money- 
***  under  Section  15,  Act  XIV.  of  1859,  against  a 
P""**  *°*s  not  entitle  him  to  treat  such  person  either 
IU trespasser  or  a  ryot  on  his  land. 

\Jf^rjeet  7.— I  am  clearly  of  opinion 
g«  these  appeals  should  be  allowed  with 


^T{*  plaintiffs  instituted   these  suits    to 

ggftkubooleute  from  the  defendants.    The 

.^»dams  plead  that  they  are  not,  and  never 

™  the  tenants  pf  the  plaintiffs  and  that 


there  never  existed  any  relationship  of  land- 
lord and  tenant  between  them. 

It  appears  that  the  plaintiffs  had,  ere  this, 
sued  these  defendants  as  well  as  one  Juggut 
Bundhoo  Roy  for  possession  of  certain  lands 
under  the  provisions  of  Section  15,  Act 
XIV.  of  1859,  and  had  succeeded  in  obtain- 
ing possessory  decrees  against  Juggut  Bun* 
dhoo.  In  those  suits,  the  present  defendants 
were  treated  by  trie  plaintiffs,  along  with 
luggut  Bundhoo,  as  trespassers  on  his  land. 
After  obtaining  decrees  against  Juggut  Bun- 
dhoo, the  plaintiffs  have  now  sued  the  de- 
fendants for  kubooleuts. 

I  think  that  the  plaintiffs  have  no  right 
to  compel  the  defendants  to  execute  kuboo- 
leut in  their  favor  unless  and  until  they 
prove  that  the  relation  of  landlord  and 
tenant  subsists  among  them.  I  do  not  see 
how  a  zemindar  can  compel  a  trespasser  on 
his  lands  to  become  his  ryot  and  execute  a 
lease  in  his  favor.  The  defendants  deny 
they  are  his  ryots  and  contend  that  no  rela- 
tionship of  landlord  and  tenant  ever  existed 
between  them.  It  is  no  part  of  the  plaint- 
iffs' case  that  there  was  any  such  relation 
between  them,  but  it  is  contended  that  inas- 
much as  the  plaintiffs  have  obtained  a  de- 
cree for  possession,  though  a  summary  one, 
that  that  entitles  them,  the  plaintiffs,  either 
to  treat  the  defendants  as  trespassers  or  as 
ryots  on  their  land.  I  am  not  aware  that 
by  any  law  a  trespasser  can  be  converted 
into  a  tenant  at  the  mere  will  of  the  zemin- 
dar and  against  that  of  the  person  who  is 
sought  to  be  made  a  tenant.  A  series  Of 
decisions  of  this  Court  have  held  that  the 
relation  of  landlord  and  tenant  constitutes 
the  basis  of  the  jurisdiction  of  the  Collector 
in  regard  to  suits  under  Section  ix  of  Act 
X.  of  1859.  ° 

The  Lower  Courts  were  of  opinion  that 
"  as  appellants  (the  defendants  in  this  case), 
|j  were  parties  to  the  summary  suit  for  pos- 
"  session,  and  the  respondent' was  successful 
"in  that  suit  and  took  possession  by  pro- 
clamation, that  for  the  purposes  of  the 
"  present  suit,  it  must  be  held  that  the  rela- 
"  tionship  exists." 

I  would  rather  think  that  the  fact  of  the 
plaintiffs  having  sued  the  defendants  in  the 
suit  under  Section  15  of  Act  XIV.  3f  1859 
is  a  strong  piece  of  evidence  to  show  that 
they  were  not  the  ryots  of  the  plaintiffs,  but 
were  trespassers  on  his  land.  Indeed,  it  is 
admitted  before  us  by  the  pleader  for  the 
respondent  that  the  dJ^ndants  were  jjlaced 
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upon  the  land  by  Juggut  Bundhoo  after  he 
had  dispossessed  the  plaintiffs,  and  that  no 
rent  has  ever  been  realized  bv  his  client 
from  these  defendants. 

Under  these  circumstances,  1  am  of  opi- 
nion that  the  present  suit  for  kubooleuts  must 
fail.  The  admission  of  the  pleader  for  the 
respondent  renders  it  quite  unnecessary  to 
remand  this  case,  for  there  is  no  evidence  in 
the  record  to  show  that  the  relationship 
exists. 

The  suit  of  the  plaintiffs  will  be  dis- 
missed, and  the  special  appeal  decreed  with 
all  costs. 

Jackson,  J, — I  concur. 


The  5th  July  1871. 
Present : 

The   Hon'ble    £.   Jackson    and   Onookool 
Chunder  Mookerjee,  Judges, 

Omission  by  Court — Duty  of  Pleader. 

Case  No.  238  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  25th 
November  1870,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  24th  March  1870. 

Hussun  Ali  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Nassirooddeen  and   others   (Plaintiffs), 

Respondents, 

Baboos+Nullit    Chunder    Sein    and   Huree 
Mohun  Chuckerbutty  for  Appellants. 

Baboos  Doorga  Mohun  Doss  and  Rebut ty 
Churn  Banerf eejor  Respondents. 


Where  a  Judg-e  has  omitted  to  try  a  point 
urged  before  him,  it  is  the  duty  of  the  pleader^ 
the  decision,  to  point  out  the  Judge  the  omisB 
if  necessary,  an  application  for  review  may  be 

Jackson,  J. — Thk  ground  of  specif 
peal  in  this  case  is  that  the  Judge  has 
no  opinion  upon  the  allegation  put  fc 
by  the  defendant,  which,  if  proved, 
have  caused  the  plaintiffs  suit  to  be 
missed,  unless  he  was  willing  to  pay 
the  amount  of  the  money  which  the  d< 
ant  admits  he  paid  for  the  disputed 
The  defendant's  allegation  was  that  he 
chased  this  land  at  the  request  of  the 
iff,  and  that  he  was  induced  to  dqso 
verbal  agreement  that  the  plaintiff 
pay  the  amount  of  the  purchase-money 
the  defendant  would  then  re-convey 
property. 

This  point  is  alluded  to  by  the  first 
in  its  decision,  although  there  is  no 
issue  on  it;  it  is  alluded  to  also  m, 
statement  of  the  facts  of  the  case  by. 
Judge.  But  no  decision  was  passed 
by  the  Judge.  It  is  one  of  the  poii 
special  appeal  before  us,  and  the  pi 
who  argued  the  case  before  the  Jndj 
certified  that  the  point  was  urged  before^ 
Judge,  but  that  there  was  no  decision 
it.  This  may  have  happened  through 
take.  The  Judge  is  generally  so  very 
ful  in  his  decisions  that  we  have  some 
tation  upon  the  point.  But  as  the  case 
been  admitted  to  special  appeal,  and 
seems  important  that  this  question  shooldj 
decided,  and  as  that  is  the  turning  poii 
the  whole  case,  everything  else  ap| 
to  be  admitted,  we  think  we  must  rei 
this  case  to  the  Judge  for  a  decision  on 
point. 

We  would  mention  that,  on  future 
sions,    when  a  point   is  urged   before 
Judge,  and  the  Judge  has  omitted  to  try] 
it  is  the  duty  of  the  vakeel  who  urged 
point  before  the  Judge  to  go  before 
after  the  decision  and  to  point  out  to 
that  he  has  omitted  to  decide  the  point, 
necessary,  an  application  for  review  may) 
filed.    The  Judge  can  then  determine 
point  and  pass  orders  upon  it.    The 
ought  not,  because  of  such  a  mistake,  to 
driven  to  a  special  appeal  and  pat  to 
necessary  trouble  and  expense  on  a 
which  can  be  easily  rectified  by  die 
below. 

We  shall  make  no  order  about  the  cost*1 
this  appeal. 
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j  The  5th  July  1871. 

t  Present : 

rbe  Hon'ble  G.  Loch  and  Dwarkanath 
[  Mitter,  Judges. 

ptevivml  of  suit— Notice  to  opposite  party. 

la  the  Matter  of 

Hum  Mohun  Mookerjee,  Petitioner, 


versus 


\ 
1 

1 

Mobendronath  Ghose,  Opposite  Parly. 

Baboo  Anund  Ch under  Ghossal  for 

Petitioner. 

No  one  for  Opposite  Party. 

jgfore  a  suit  can  be  revived  notice  should  be  served 
the  opposite  party  to  appear  in  support  of  the 
as  originally  made. 

A,    y. — The  petitioner  in   this    case, 
Mohun  Mookerjee,  has  applied  to  the 
to   set  aside  an  order  made  by  the 
Collector  of  Diamond  Harbour,  bear- 
date  the  29th  July  1870,  by  which  the 
T>eputy   Collector,   without  giving  any 
to   the  petitioner  who   had   already 
ed    a   decree   against  the    defendant, 
ndro   Nath  Ghose,   set  aside  the  said 
and  ordered  the  suit  to  be  revived 
f*  petition  of  the  said  defendant.    Notice 
been   served  upon  the  opposite  party, 
he  does  not  appear  to  oppose  the  appli- 
The    Deputy    Collector    was    also 
upon  for  an  explanation ;  and  he  has 
as   follows :     "  This    case    was   first 
ex  parte.     In   execution,   which 
sued  out  from  the   Moonsiff's   Court 
the  transfer  of  Act  X.  cases  to  the 
I  Courts,  the  defendant  appeared  and 
nted  a  petition  to  the  Moonsiff  under 
on  58  of  Act  X.  of  1859.    The  Moon- 
forwarded  the  petition  to  this  Court, 
re  which  the  defendant  was  duly  ex- 
ed,  and  this  Court,  being  satisfied  of 
non-service  of  summons  on  the  de- 
ants  as  well  as  of  failure  of  justice  in 
behalf,  admitted  the  petition  and  di- 
a  revival  of  the  case  under  Section 
of  Act  X.    The  Court  then  fixed  a 
for  the  hearing  of  this  case  and  issu- 
notices  to  both  parties  to  attend  in  the 
manner  as  if  it  were  altogether  an 
inal    hearing  of    the  case/'     Further 
the  Deputy  Collector  says :   "  The   un- 
ned  submits  most  respectfully  that 


"no  such  notice  is  required  by  law  to  be 
"  given,  and  that  the  order  in  consequence 
"  was  not  illegal  as  alleged.  The  inquiry 
"  held  at  this  stage  of  the  proceedings  was 
"  to  ascertain  simply  whether  the  summons 
"was  duly  served  upon  the  applicant  for 
"revival,  and  justice  failed  for  his  non-ap- 
"  pearance,  of  which  the  due  reason  he  was 
"to  adduce  before  the  Court.  The  law,  as 
"the  undersigned  humbly  submits,  does  not 
"contemplate  that  any  notice  is  to  be  given 
"  to  the  opposite  party  to  attend  at  this  in- 
"  quiry.  It  merely  provides  that  no  decree 
"(meaning  the  ex 'parte  decree)  is  to  be 
"reversed  or  altered  without  notice  to 
"the  decree-holder,  a  procedure  evidently 
"intended  to  be  taken  after  the  revival 
"is  admitted  and  a  re-hearing  held 
"on  the  merits;  vide  concluding  part  of 
"  Section  58,  Act  X.  of  1859.  The  re-hear- 
"  ing  in  this  case  which  followed  such  re- 
"vival  was  held- in  the  presence  of  both 
"  parties,  of  which  a  due  notice  was  already 
"  served  on  the  appellant." 

Now,  looking  at  the  provisions  of  Section 
58  of  Act  X.  of  1859,  we  find  that  in  all 
cases  decided  ex  parte,  if  the  party  against 
whom  judgment  has  been  given  shall  appear, 
either  in  person  or  by  agent,  if  a  plaintiff, 
within  fifteen  days  from  the  date  of  the 
Collector's  order,  and,  if  a  defendant,  within 
fifteen  days  after  any  process  for  enforcing 
the  judgment  has  been  executed,  or  at  any 
earlier  period,  and  shall  show  good  and  suf- 
ficient cause  for  his  previous  non-appearance, 
and  shall  satisfy  the  Collector  that  there  has 
been  a  failure  of  justice,  the  Collector  may, 
upon  such  terms  and  conditions  as  to  costs, 
or  otherwise,  as  he  may  think  proper,  re- 
vive the  suit  and  alter  or  rescind  the  decree 
according  to  the  justice  of  the  case;  but 
no  decree  shall  be  reversed  or  altered  with- 
out previously  summoning  the  adverse  party 
to  appear  and  be  heard  in  support  of  it. 
We  think  that  the  Deputy  Collector  is 
wrong  in  his  view  of  the  law  when  he  says : 
"The  inquiry  held  at  this  stage  of  the  pro- 
"  ceeding  was  to  ascertain  simply  whether 
"  the  summons  was  duly  served  upon  the 
"applicant  for  revival,  and  justice  failed 
"from  his  non-appearance."  It  is  some- 
thing more  than  that.  It  is  asking  the 
Court  to  revive  a  suit,  and  by  that  Revival 
virtually  putting  the  suit  in  the  same  posi- 
tion as  it  was  before,  and  setting  aside  the 
decree  originally  passed.  It  is  true  that 
when  a  case  is  once  revived  and  evidence 
is"  heard,  the  former  decree  may  be  affirmed ; 
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but  the  v  ery  act  of  reviving  the  suit  has  the 
effect  of  setting  aside   the   decree  already 
passed   and   of  opening   out  the    question 
which   was   at    issue    between    the    parties. 
And  therefore  we  think  that,  before  a  suit 
can  be  revived,  notice  should  be  served  upon 
the  opposite  party  to  appear  in  support  of 
the  decree  as  originally  made;  for  it  is  quite 
possible  that  the  party  may  be  able  to  ad- 
duce evidence  sufficient  to  show  that  sum- 
mons had  been  regularly  and  properly  serv- 
ed  upon  the   defendant,   and  that  the  ap- 
plication to  revive  the  suit  is  not  made  on 
such  good  and  sufficient  cause  as  to  induce 
the  Court  to  act  under  the  provisions  of  this 
Section  ;  and  we  may  observe  further  that  it 
is  opposed  to  general  principles  of  justice  that 
any  order  passed  by  a  Court  should  be  set 
aside  simply  on  the  application  of  one  party 
without  giving  due  notice  to  the  other  party 
to  appear  and  support  it,  and  that  the  decree- 
holder  has  as   much  right '  to  produce  evi- 
dence in  support  of  the  service  of  notice  as 
he  has  to  produce  evidence  in  support  of 
any  other  part  of  a  case. 

As  no  one  appears  to  oppose  this  rule 
it  is  made  absolute,  and  the  order  of  the 
Deputy  Collector  is  set  aside  with  costs, 
which  we  assess  at  one  gold  mohur.   . 

Mitter,  J.— 1  concur. 


The  19th  April  1871. 

Present  : 

The  lion'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Section  53,  Act  XI.  of  1859— Purchase  by  co- 
proprietor—  Incumbrances. 

Case  No.  2215  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  'Upper ah,  dated  the  27th 
June  /8fo,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District \  dated 
the  17th  November  1869. 

Mahomed  Gazee  Chowdhry  (one  of  the  De- 
#        fendants),  Appellant, 

versus 

Pearee  Mohun  Mookerjee  (Plaintiff),  and 
others  (Defendants),  Respondents* 


Baboos  Kallee  Mohun  J?ass  and  Rash 
haree  Ghose  for  Appellant. 

Baboos     Vnnoda     Per  shad     Baturjet 
Chunder  Mad  hub  Ghose  for  Respon( 

Any  co-proprietor  purchasing-  an  estate  sold  fori 
of  Government  revenue  re-purchases  it  subject  1 
incumbrances  existing  at  the  time  of  sale,  ever 
purchaser  is  a  non-defaulting  proprietor  and  the  a 
brances  were  made  by  defaulting  proprietors. 

Such  co-proprietor  so  purchasing  is  in  the 
tion  whether  he  purchases  benatnee  throogb  1^ 
party,  or  purchases  it  from  the  third  party 
latter  has  purchased  it  for  himself. 

Jackson,   J.— The  plaintiff  in  Una 
sued  to  recover  possession  of  certain  tafe 
rights  in  certain  mouzahs  in  pergunnikl 
moabad,  which  had  formerly  been  tnthef 
session  of  his  vendors  Ashruf  and  El" 
ooddeen,   but  from  which    they  had 
dispossessed  in  consequence  of  a 
arrears  of  Government  revenue,  at 
it  was  alleged,  that  the  defendant  Mi 
Gazee,  one  of  the  former  co-propr*n 
the  estate,  re-purchased  the  whole  ei 
benamee.    It  was  alleged  that,  under 
circumstances,  these  talookee  rights,  ifci 
they  were  obtained  from  one  of  the  cfr 
prietors,  and  not  from  the  defendant  Ml 
med  Gazee,  were  not  invalidated  by  the " 
and  that  the  plaintiff  was  accordingly 
tied  to  recover  those  rights. 

There  was,  in  the  first  place  an  all 
on  the  part  of  the  defendant  that  the 
chase  which  was  in  the  name  of  Mr.  Dei 
was  not  made  benamee  for  him,  and 
has  been  an  argument  in  this  Court  thai! 
grounds  upon  which  both  the  Courts 
come  to  the  conclusion  tha^  such  par 
had  been  benamee  are  not  sufficient  in 
But  it  is  unnecessary  to  look  to 
grounds,  because,  under  Section  53*  ^ 
of  1859,  the  very  fact  that  Mahomed 
was  formerly  a  co-proprietor  and  have 
quently  re-purchased  this  property,  if 
cient  to  bring  him  within  the  Punjjj*i 
that  law,  under  which  it  is  declared  * 
such  purchase  is  made  subject  to  all  ww 
cumbrances  existing  at  the  time  of  »**• 

Another  answer  on  the  part  of  the  deft 
ant  was  that  the    vendors  of  the  Jf 
plaintiff     had     surrendered    their 
rights  by  taking  an  ijardaree  lease  1 
quent  to  the  sale.    And  another  poM 
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fen  argued  before  us,  ?/**.,  that,  under  Sec- 
11  53,  Act  XL  of  1859,  only  the  incum- 
inces  of  the  purchasing   proprietor   are  to 

respected,  and  not  the  incumbrances  made 

the    defaulting    proprietor.      Both    the 

mtx  Courts  have  gone  into  the  question 

the  fact  of  the  ijardaree  lease  subsequent- 
laken  by  the  plaintiff's  vendors,  and  have 
me  to  the  conclusion  that  the  plaintiff's 
|hts  now  claimed  will  not  be  affected  by 
f  such  lease.  Looking  to  all  the  facts  of 
e  case,  it  is  extremely  probable,  as  the 
prer  Court  has  found,  nay  we  may  say  that 
It  evident,  that  those  subsequent  arrange- 
prts  were  entered  into,  because  it  was 
pposed  that  a  sale  for  arrears  of  revenue 
id  taken  place,  and  that  Mr.  Delanny  was 
e  real  purchaser  at  that  sale.  Theie  seems 
lie  no  ground  whatever  for  believing  that,  if 
(plaintiff's  vendors  had  known  that  this 
|p  a  benarnee  purchase  for  one  of  the  de- 
lating proprietors,  they  would  have  sur- 
pdered  their  talookee  rights  for  rights  of 
lover  class.  It  is  said  that  the  Judge  has 
prided  this  point  although  it  was  not  dis- 
pctly  urged,  the  allegation  of  the  plaintiff 
ling  the  denial  of  the  execution  of  this 
irdaree  lease,  and  it  was  the  business  of  the 
prige  to  have  sent  down  this  point,  as  to 
feether  the  lease  had  been  executed  or  not, 
If  tnal  by  the  Lower  Court,  or  the  Judge 
lould  have  himself  tried  the  point,  and  al- 
ived  evidence  to  be  adduced  by  the  parties. 
E  it  had  been  necessary  to  try  that  point,  the 
udge  would  have  been  bound  to  fix  an  issue. 
lot  it  is  clear  that  the  Judge  was  of  opinion 
JMt,  even  admitting  the  ijarah  lease  to  have 
pen  executed,  still  the  plaintiff's  rights  had 

tbeen  injured  tuereby  ;  that  the  talookee 
t  which  existed  before  the  sale  still  exist- 
p  after  the  sale,  looking  to  the  circumstances 
Iftder  which  the  sale  took  place. 
i  Then  we  come  to  the  last  and  final  point, 
fly,  whether,  looking  to  the  terms  of 
lion  53,  Act  XL  of  1859,  this  talookee 
,  even  if  it  be  the  case  that  it  was  a 
granted  by  some  of  the  defaulting  pro- 
ire,  can,  under  those  circumstances, 
id.  The  words  of  Section  53  are  very  dis- 
•  they  dxj  not  say  that  whereof  three  co- 
>prietors  of  an  estate  two  default  an  i  one 
f*up  his  shares,  that  if  the  non-defaulting 
>rietor  purchases  the  estate,  he  purcnases 
fae  from  all  incumbrances  made  by  the 
defaulting  proprietor.  On  the  contrary, 
(*ords  are  very  distinct,  and  lay  down  that 
Co-proprietor  purchasing  an  estaie  re- 
st it  subject  to  all  the  incumbrances, 
this  case,  therefore,  the  re-purchase  by 
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Mahomed  Gazee  was  subject  to  subordinate 
talookee  rights  of  Ashruf  and  Ekramooideen 
which  the  plaintiffs  now  claim. 

No  ground,  therefore,  in  our  opinion,  has 
been  shown  for  interfering  with  the  decision 
of  the  Lower  Appellate  Court,  and  we  dis- 
miss the  appeal  with  costs. 

Mookerjee,  J. — I  am  also  of  the  same 
opinion.  The  contention  raised  in  this  Court 
that  the  Lower  Courts  were  wrong  in  hold- 
ing that  the  appellant,  Mahomed  Gazee, 
purchased  the  zemindaree  benarnee,  using 
the  name  of  Delanny,  becomes  immaterial 
when  it  is  admitted  by  the  appellant  that  he 
had  purchased  from  Mr.  Delanny  the  pro- 
perty afterwards.  It  is  also  admitted  that 
Mahomed  Gazee  was  one  of  the  proprietors 
of  this  zemindaree  before  it  was  sold  for 
arrears  of  Government  revenue.  The  ques- 
tion, as  to  whether  the  original  purchase  of 
Delanny  was  benarnee  or  not,  becomes  of  no 
importance  when  it  is  admitted  that  by  a 
purchase  from  Delanny  defendant  is  now  the 
owner  of  the  entire  zemindaree  of  which  he 
was  a  co-partner  at  the  time  of  the  revenue 
sale.  Section  53,  Act  XL  of  1859  is  strictly 
and  entirely  applicable  to  his  case. 

Whether  Mahomed  Gazee  originally  pur- 
chased in  the  name  of  Delanny  tor  his  own 
benefit,  or  whether  he,  Delanny,  purchased 
for  himself  and  then  sold  to  Mahomed  Gazee. 
the  rights  of  that  individual  would,  in  either 
case,  be  the  same,  namely,  that  he  would  by 
his  "  purchase  acquire  the  estate  subject  to 
"  all  its  incumbrances  existing  at  the  time 
"  of  sale,  and  shall  not  acquire  any  rights  in 
"  respect  to  under-tenan:s  or  ryots  which 
'•were  not  possessed  by  the  previous  pro- 
"  prietor  at  the  time  of  the  sale  of  the  said 
"  estate."  Tnis  contention,  therefore,  even 
if  correct,  is  wholly  unavailing. 

It  is  next  contended  by  Biboo  Killee 
Mohun  Dass  that  the  incumbrance  in  ques- 
tion, having  been  mide  by  a  co-shaier  of 
this  zemindaree,  and  not  by  his  client,  the 
appellant,  he  is  not  bound  to  respect  the 
same,  but  can  annul  it  at  his  pleasure.  This 
argument  is,  1  think,  unbound.  The  law 
distinctly  lays  down  that  any  "  recorded 
"  or  unrecorded  proprietor  or  co-partner, 
"  who  may  purchase  the  estate  of  which  he 
"  is  proprietor  or  partner,  or  who  by  re- 
purchase or  otherwise  miy  recover  pos- 
"  session  of  the  siid  estate  after  it  had  been 
"  sold  for  arrears  unJer  this  Aci,"  shall 
acquire  the  estaie  subject  to  all  iis  incum- 
brances existing  at  the  time  or  the  sale.  It 
does  not  say  suujectoniv  to  all  incumbrances 
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created^or  imposed  by  the  re-purchasing  co- 
partner, but  all  incumbrances  existing  on  the 
estate  at  the  time  of  sale.  The  rights  of 
purchasers  under  this  Section  appear  to  me 
to  be  very  nearly  of  the  same  nature  as  the 
rights  conferred-  on  purchasers  at  a  sale  in 
execution  of  decrees  of  Civil  Courts.  Pur- 
chasers in  sales  held  in  execution  of  decrees 
of  Civil  Courts,  as  well  as  purchasers  in  the 
position  of  Mahomed  Gazee,  are  both  bound 
to  respect  incumbrances  created  by  the 
previous  owner  and  existing  at  the  time 
of  the  sale.  This  Section  appears  to  me 
to  have  been  intended  for  the  security 
of  under-tenants  and  ryots,  &c,  in  cases 
where  a  co-partner  purchases  the  zemindaree 
at  the  sale,  or  re-purchases  it  or  otherwise 
recovers  possession  of  it  from  another  person 
who  purchased  it  at  the  revenue  sale.  It  is 
not  denied  that  the  plaintiffs  had  a  talookee 
right  in  the  moazah  claimed,  and,  as  that 
right  existed  at  the  time  of  the  sale,  the 
defendant  Mahomed  Gazee  is  bound  by  law 
to  respect  it.- 

It  is  lastly  contended  that  the  plaintiffs 
had  given  up  their  talookee  rights  by  accept- 
ing an  ijaran  lease  of  the  mouzah  for  one 
year,  and  that  consequently  they  have  no 
right  to  maintain  this  action  for  recovery  of 
the  talook.  The  Courts  below  have,  how- 
ever, found  that  there  is  no  proof  of  this 
surrender,  and  the  Lower  Appellate  Court 
holds  also  that,  even  if  it  be  conceded  that 
the  plaintiffs  accepted  an  ijarah  lease  of  the 
mouzah,  and  that  that  acceptance  amounts 
to  a  relinquishment  of  their  talookee  righis, 
still  that  the  lease  was  executed  not  to  the 
defendant  Mahomed  Gazee,  but  to  Mr. 
Delanny  who  was  at  the  lime  believed  to  be 
an  actual  and  bond-fide  purchaser  of  this 
semmdaree.  The  plaintiffs  subsequently 
found  that  Mahomed  Gazee  was  the  real 
purchaser  in  the  name  of  Delanny,  and,  there- 
fore, plaintiffs  have  every  right*  to  sue  him, 
the  detendant,  tor  the  recovery  of  their 
talook.  If  Delanny  was  the  real  purchaser, 
the  rights  of  the  plaintiffs  to  the  talook  had 
gone,  and,  whether  plaintiffs  relinquished  or 
not,  Delanny  was  by  law  armed  with  powers 
to  set  aside  and  hold  at  nought  the  talookee 
rights  of  the  plaintiffs.  But  I  do  not  think 
that  a  surrender  of  the  righ:s  to  Delanny,  on 
the  beli%t  mat  he  was  the  real  purchaser  at 
the  revenue  sale,  can  avail  the  defendant. 
Whoa  detendant  re-purchased,  he  was  bound 
by  the  incumbrances  which  existed  at  the 
time  of  the  sale.  1  would  also  dismiss  this, 
appeal  with  all  costs.^ 


The  7th  July  1871. 
Present  : 

The   Hon'ble    E.  Jackson     and    Onookj 
Chunder  Mookerjee,  fudges. 

Joint  proprietors— Ejectment — Right  of 
— Benamee-pnrchase — Voi  dance— Sectioa| 
Act  XI.  of  1859. 

Case  No.  312  of  1871. 

Special  Appeal  from  a  decision  passu 
the  Subordinate  Judge  of  Chitte%i 
dated  the  27th  January  1871,  r± 
a  decision  of  the  Moonsiff  of  that 
trict,  dated  the  8th  November  t8jo. 

Alum  Manjee  (one  of  the  Defendants) 

Appellant, 

versus 

Ashad  Ali  (Plaintiff),  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appell 

Mr.  H.  E.    Mendies  and   B  a  boos  Sren 
Dass    and     Aukhil    Chunder     Sein 
Respondent. 

One  of  a  number  of  joint   proprietors  cannot  we| 
evict  a  tenant  of  land  which  belongs  to  them  ail. 

Under  Section  53,  Act  XL  of  1859  a  benamtt 
chaser,  on  behalf  of  the  old  proprietor,  is  not  efll 
to  pet  rid   of  the  incumbrances  created,  suffered* 
allowed  to  remain,  by  the  old  proprietors  before  the 

Mookerjee,   J. — The   suit,    out  of  *&< 
this  appeal  has  arisen,  was  a  suit  brouf 
by  the  respondent   to  eject  the    detent' 
from  a   third    share   of    14   kanees  of 
comprised  in  8    plots  in   the   possession 
the  defendant.     The   plaintiff  states  that1 
is    a    purchaser    at    a    sale    for  arrears 
Government  revenue  ;  that  he  has  purc&r 
this  estate   along  with   two   other  persk 
and  that,  therefore,  his  share  is  one-third  rf  I 
estate.     The  plaint  gives  no    information 
to  what  is  the  character  of  the  possessr 
of  the  defendant.     It  merely  states,  in  * 
vaguest   terms  possible,  that  the  defend*! 
is  in  possession.     It  denies  the  right  of  ® 
defendant  to  the  property,  and  states  tbill 
he  is  in  possession  by  force  and  fraud. 

The  defenda/it  Munsoor  Ali  pleaded 
he  was  a  ryot  on  the  estate,  an  old  ryot,  «*J 
had  been  in  possession  of  these  p!<<?  j*  [ 
land  from  a  very  long  time ;  that  the  ptaiw 
Ashad  Ali  was  not  a  bond-fide  porcfe* 
and  had  not  acquired  all  the  rights »  •*■ 
auction-purchaser  at  a   sale  for  arrears  Q»[ 
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enue,  inasmuch  as  he  had  purchased 
l  estate  benamee  for  his  grandmother, 
0  was  one  of  the  old  proprietors  of  it ; 
t  the  sale  was  collusively  brought  about 
all  the  co-shirers  in  order  to  get  rid  of 
?  tenures  of  the  old  ryots  by  being  able 
.auction-purchaser  to  eject  them  or  to 
lance  their  rent.  It  was  also  pleaded 
it  the  plaintiff,  even  if  he  was  a  one-third 
take  shareholder  of  these  plots  of  land, 
s  not  in  a  position  to  eject  a  ryot  who 
$  a  ryot  on  behalf  of  the  whole  of  the 
)prietors.  As  regards  some  of  the  por- 
ta of  these  plots,  it  was  contended  that 
t,  defendant  was  a  purchaser  from  cerrain 
fer  old  ryots  by  private  sales  as  well  as 
es  held  in  execution  of  decrees  of  Civil 
ran. 

The  first  Court  dismissed  the  plaintiff's 
K  being  of  opinion  that  looking  to  the 
Idence  adduced  by  the  defendant,  namely, 
one  Grish  Chunder  Dass,  who  is  one  of 
ft  joint  purchasers  of  this  property,  as 
til  as  to  a  copy  of  a  deposition  of  Ram 
lumder  Sern,  who  is  the  son  of  one  of 
fe  old  proprietors,  Ram  Soondur,  as  also 
ton  other  evidence  and  the  circumstances  of 
e  case,  it  was  clear  that  the  old  proprietors 
id  caused  the  sale  by  withholding  the  pay- 
tent  of  revenue  due  on  the  estate,  and  had 
trchased  the  property  in  the  names  of  their 
•pective  relatives.  The  Court  was  also  of 
fmion  that  the  defendant  had  proved  by 
Kindant  evidence  that  he  was  a  ryot  of  a 
&T  long  standing  en  these  plots  of  land, 
m that  the  sale  was  brought  about  for  the 
*P<*e  of  getting  rid  of  the  rights  of  the 
dendant. 

^On  appeal  to  the  Subordinate  Judge,  the 
^ordinate  Jndge  held  that  the  sale-certifi- 
Pfe  proves  that  the  plaintiff  purchased  the 
«*te,  and  that  there  was  no  necessity  for  en- 
Sfag  into  the  plea  of  benamee  purchase  set 
Iphy  the  defendant.  The  Subordinate  Judge 
Wttinues  :  "  Yet  in  order  to  meet  the  plea  it 
^observed  that  Grish  Chunder  Dass,  one 
/«the  witnesses  examined  by  them  (defend - 
ft*ots)  who  also  joined  the  plaintiff  in  mak- 
ing the  auction -purchase,  and  who  is  sup- 
^  porting  the  defendant's  objections,  is  an 
J^cuon-purchaser  of  another  proprietor  ;" 
Jfkjashe  has  given  his  own  sjiare  in  ijarah 
J*  has  nothing  to  do  with  #the  ryots,  his 
Oniony  cannot  be  accepted. 

I***  Subordinate  Judge  also  rejects  the 

5f  °f  Ae  deposili<>n  of  Ram  .Chunder  Sein 

Induced  by  the  defendant.    Excluding  all 

a  evidence,  he  comes  to  the  conclusion 


that  the  benamee  purchase  had  not  been 
made  out  by  the  plaintiff. 

The  Subordinate  Judge  also  says  that  the 
defendant  has  produced  pottahs.  sale-certifi- 
cates, dakhillas,  kubooleuts,  and  kobalahs,  but 
as  thev  are  not  verified  he  does  not  think 
that  the  defendants  are  the  rvots  of  the 
land. 

It  is  contended  in  special  appeal  that  the 
Subordinate  Judge  is  wrong  in  allowing  a 
decree  to  pass  in  favor  of  the  plaintiff,  who, 
according  to  his  own  showing  and  allegation, 
is  only  an  ijmalee  proprietor  of  these  lands 
to  the  extent  of  a  one-third  share ;  that  the 
other  co-sharers  not  having  joined  him,  it  is 
not  in  the  power  of  one  joint  co-sharer  to  evict 
a  ryot  from  his  holding.     *  * 


* 


* 

# 


We  think  that  the  first  objection  is  fatal 
to  the  plaintiff's  claim.  Jf  the  defendant  is  a 
ryot  of  the  plaintiff  and  his  co-sharers,  as 
appears  from  the  papers  filed  by  the  plaint- 
iff himself  in  this  case,  and  as  also  appears 
from-  the  sale-certificate  granted  to  the  de- 
fendant by  the  Civil  Court,  and  of  which  fact 
there  does  not  appear  to  be  the  slightest 
doubt,  the  plaintiff,  being  one  of  the  joint 
proprietors,  cannot  evict  the  defendant,  who 
is  a  joint  tenant  of  the  same  land  belonging 
to  the  plaintiff  and  his  co  sharers.  This 
point  has  been  settled  by  numerous  decisions 
of  this  Court,  and  I  think  thauthe  reasons-, 
for  those  decisions  are  quite  cogent  and  valid.. 
According  to  those  decisions,  the  suit  of  the 
plaintiff  on  this  plea  of  the  defendant  should, 
have  befen  thrown  out  of  Court. 

As  regards  the  point  of  benamee  purchase 
the  Subordinate  Judge  was  certainly  wrong 
in  stating  that  there  was  no  necessity  for  en-c 
tering  into  that  plea,  for  the  point  was  of  the 
utmost  consequence    in    this   case.     If   the. 
plaintiff  was  a  benamee  purchaser  on  behalf 
of  the  old  proprietor,  then  under  Section  53,. 
Aft  XI.  of  1859,  he  is  not  entitled  to  get 
rid  of  the  incumbrances,  created,  suffered,  or . 
allowed   by  the   old  proprietors  to   remain 
while  they  were  the  proprietors  before  the 
sale.      ******* 


& 


Jackson,  J. — I  wholly  concur  in  the  judg- 
ment of  my  learned  colleague.  I  think  that, 
on  the  question  of  fact  as  to  whether  this 
defendant  was  a  tenant,  the  decision  of  the 
Subordinate  Judge    is   directly   at  variance 

with  all  the  evidence  in  the  case.         *         * 

*  #  *  *  #*&♦: 


* 


I  quite  concur  with  my  learned  colleague ; 
on  the  point  of  law,  *at  the  plaintiff  being: 
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a  j  >riL  p'oprietor  of  the  estate,  cannot  sue 
to  rec  >ver  one-third  of  the  joint  tenure. 
This  point  his  been  ruled  over  and  over 
again.  As  the  defend  uit  is  a  tenant,  the 
plaintiff's  suit  must  be  dismissed  with  all 
costs. 


The  7th  July  1871. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 

Judges. 

Co-sharers— Joint-property— kights. 
Case  No.  384  of  187 1. 

Special  Appeal  from  a   decision  passed  by  the 
.    Subordinate  Judge  0/  Bhaugulpore,  dated 
the  ji st  January  i8ytt  affirming  a  deci- 
sion of  the  Moonsiff  of  Buliia,  dated  the 
j  1  it  August  iSyo. 

F.  H.  Holloway  (Defendant),  Appellant, 

versus 

Mahomed  AH  and  others  (Plaintiffs), 
Respondents, 

Baboos  Hem  Ch under  Banerjee  and  Nil 
Mad  hub  Sein  for  Appellant. 

Moonshee  Mahomed  fusuf  and  Baboo 
Boodh  Sein  Singh  for  Respondents. 

A  co-sharer  in  landed  property  has  no  right  to  do 
anything  whiclr  altera  the  condition  of  the  joint  pro- 
perty without  the  consent  of  the  other  co-sharers. 
^  To  build  a  factory  on  such  property,  only  upon  a 
title  derived  from  one  co-sharer  without  the  consent  of 
the  others,  involves  an  infringement  of  the  rights  of 
those  co-sharers,  and  this  infringement  involves  an 
injury. 

Bayley>  J.— We  think  this  special  appeal 
must  be  dismissed  as  utterly  groundless. 

Three  pleas  have  been  taken  before  us : 
istly. — That  a  co-sharer  in  landed  property 
has  a  right  to  do  anything  {e.  g.,  to  com- 
mence a  building)  which  alters  the  condi- 
tion of  the  joint  property,  without  the  con- 
sent of  his  co-sharers. 

On  this  point,  which  we  have  put  ip  the 
very  words  of  the  pleader,  if  the  word  "  no" 
be  prefixed  to  the  word  u  light,"  it  will,  in  the, 
exact  words,  convey  the  ruling  of  Mr.  Jus- 
tice Louis  Jackson  and  Mr.  Justice  Glover, 
in  a  case  reported  at  page  171,  Volume  X., 
Weekly  Reporter.  My  colleague,  Mr.  Jus- 
tice Aiitilie,  has  pointed  out  to  us  the  above 
decision,  which  we  consider  fully  disposes  of 
the  plea  taken ;  but  the  pleader  for  ihe  ap- 
pellant, Baboo  Hem  Chunder  Banerjee,  has, 
after  a  prolonged  argument,  relied  on  a  case, 
reported   at  page   ojvof  the  Bengal  Law 


Reports,*  Volume  III ,  the  facts  of  which* 
have   no   neshation   in  saying,  are  not 
facts  of  this  case.    That  was  a  case  for 
rent  of  certain  lands  attached  to  a  di 
house  which  the  defendant  was  deemed 
titled  to  hold  at  an  equitable  rem,  in 
it  was  decided  that  such  a  suit  could  not 
maintained  in  the  Revenue  Court. 

Another  case  reported^  at  page  67, 
Law  Reports,f   Volume  III.,  Appendix, 

*  11  W.  R.,  p.  410. 

t  The  26th  May  1S69. 

Present : 

The  Hon'ble  Sir  Barn«*  Peacock,  Kt.t  Chief  J  x 
and  the  Hon'ble  F.  A.  Glover,  Judge. 

Case  No.  404  of  1669. 

Special  Appeal  from  a  decision  passed  by  the 
dinate  Judge  of  Sarun,   dated  the  2 1st  A'c 
l868%  affirming  a  decision  of  the  Moonsiff  of . 
dated  the  14th  February  1868. 

Lalla  Bissumbhur  Lall  (one  of  the  Defendants)* 

Appellant, 

versus 

Rajaram  and  another  (Plaintiffs),  Respondents. 

Mr.  /?.  T.  Allan  and  Baboo  Bhowatiee  Churn 

for  Appellant. 

Baboos  Mohesh  Chunder  Chowdhry,  Romesh  Chu\ 
Mi  tier,  and  Door g a  Dass  Dutt  for 


that 


W 


••rl 


Peacock,  C.  J. — One  issue  raised  by  the  Su 
Judge  was  "whether  the  said  land  being  joint,  the 
"  fendant's  erecting  a  wall  of  the  house  over  the 
"  joint  land  is  valid,  cr  whether  the  said  wall 
"  oe  demolished."     He  then  in  his  judgment 
to  show  that  the  land  is  joint,  and  he  says 
'*  compliance  with  what  has  been  above  alluded  to, 
"  proved  that  the  said  land  is  conjointly  held  1 
"  parties  ;  under  these  circumstances,  the  defe 
'*  erecting1  a  wall  of  his  house  on  the  conjoint  h 
'*  without  the  accord  and  consent  of  the  pUintkft,  is 
"  all  means  unlawful ;  nay,  the  said  wall  is  fit  to  be 
"  molished.    Therefore  it  is  ordered  that  the  appeal 
"  dismissed  " — the  substance  being  that  the  wall  was 
be  demolished.     It  appears  to  me  .that  even  if  the  ' 
fendant  had  not  a  strict  legal  right  to  build   the  < 
upon  the  joint  land,  that  this  is  not  a  case  in  whick| 
Court  of  Equity  ought  to  give  its  assistance  for  * 
purpose  of  having  the  wall  pulled  down.    A   man  e 
insist  upon  his  strict  rights,  but  a  Court  of  Equity 
not  bound  to  give  its  assistance  for  the  enforcement 
such  strict  rights. 

It  appears  to  me  that  this  is  a  case  in  which  a| 
rently  no  injury  to  the  plaintiff  has  been  caused  by 
erection  of  the  wall,  and  that,  therefore,  the 
ought  to  be  left  to  such  remedy  as  he  may  have, 
out  applying  to  a  Court  of    Equity  for  assistance 
having  the  wall  demolished.     He  may,  if  he  think 
apply  for  a  partition,    but  I  do  not  think  that  it  wool 
be  equitable,  after  the  defendant  has  gone  tit  the 
pense  of  building»the  wall  upon  the  land  of  which 
was  a  joint  owner,  to  have  that  wall  demolished  attl 
suit  of  his  joint  co  sharer,  without  showi  ig  that  it  cai 
any  injury  to  the  plaintiff. 

Under  these  circumstances  I  think  that  the  ai 
ought  to  De  allowed,  and  the  suit  of  the  plaintiff* 
missed  with  costs. 

Clover,  y.— I  concur. 
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also  relied  upon,  but  in  that  case  it 
simply  held  that  where  two  parties 
the  joint  owners  of  land,  and  one  of 
completed  the  erection  of  a  wall  upon 
land  without  obtaining  the  consent  of 
co-sharer,  the  Court  would  not  interfere 
order  the  demolition  of  the  watt  where 
__  e  was  no  evidence  to  show  that  injury 
td  been  done  to  the  co-parcener  of  the 
pMer  by  its  erecti&n. 

[This  brings  us  to  the  second  point,  which 
I  that  no  injury  had  been  caused  to  the 
*  intiff. 
Now,  the  second  plea  must  be  considered 
the  light  of  the  ruling  cited  on  the  first 
nt  in  support  of  our  decision  on  that 
nt,  viz.,  that  a  person  has  no  right  to  do 
hing  without  the  consent  of  his  co- 
re which  alters  the  condition  of  the 
property.  To  build  a  factory  only 
n  a  title  derived  from  one  co-sharer, 
t  the  consent  of  the  other  co-sharers, 
Id,  no  doubt,  involve  an  infringement  of 
rights  of  those  co-sharers,  and  this  very 
ringement  involves  an  injury. 

We  have  been  pressed  with  a  doctrine  of 
w^from  which,  however,  we  do  not  differ, 
cb  has  been  recognized  so  far  back  as 
year  1856  in  Janokee  Dassee's  case,  viz., 
t  where  a  co-parcener  stood  by  and  saw 
completion  of  a  building  on  the  joint 
od  commenced  without    his   permission, 
'(boat  raising  any  kind  of  objection  to  it, 
must  be  supposed  to  have  impliedly  con- 
Wed  thereto;  but  in  the  present  case  the 
tiding  was  not  completed.    The  objection 
taken  when  or  shortly  after  the  erection 
commenced,  and  an  injunction  actually 
tfcuined  directing  to  stop  the  further  progress 
•f  the  building.     Moreover,  the  defendant 
Holloway  in   this   case   admittedly  derives 
« title  from  Omrao  Singh  whose  proprie- 
J*y  right  in  the  property  has  been  found 
ty  the  Lower  Appellate  Court  to  be  very 
•bull  (i  J  cowries)  and  who  alleged  himself 
*  b*  firstly  a  kastkar  and  then  a  malik. 
:*»»  kastkaree  title   has  been   found  to  be 
•fagtry,  and  therefore  the  defendant  has 
**Ply  to  base   his  title  as   derived   from 
;*  malik  of  a  very  small  portion  of  a  joint 
fttdivided  property.     Were  we  to  say  that, 
•  »  case  like  this,  no  demolition  of   the 
•Mding  ought  to  be   allowed,   we  should 
?'  to  declare  that  a  party  is  entitled,  in 
J*  double  capacity  of  a  malik  and  kasikar, 
!*#ve  title  over  a  whole  ijmalee  property, 
***>as  kastkar,  he  has  no  proprietary  title 
■*)  as  malik  only  a  small  fractional  one. 


1 


I  am  reminded  by  Mr.  Justice  Ainsjie 
that  the  very  case  quoted  from  page  67,  Ap- 
pendix, Volume  111.,  Bengal  Law  Reports,* 
contains  a  dictum  of  the  late  Chief  Justice 
Sir  Barnes  Peacock  which  would  be  entire* 
ly  against  the  appellant  even  if  he  had  any 
legal  right,  viz.,  that  "  a  man  may  insist  upon 
"  his  strict  rights,  but  a  Court  of  Equity  is 
"  pot  bound  to  give  its  assistance  for  the 
"enforcement  of  such  strict  rights."  In 
the  present  case,  however,  the  defendant  had 
no  such  right  over  the  whole  property,  and 
it  follows  that  a  Court  of  Equity  had  no 
occasion  to  lend  its  aid. 

In  this  view,  we  dismiss  this  special  ap- 
peal with  costs. 


The  10th  July  1871. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 

Macpherson,  Judges. 
* 
Partnership— Right  of  action— Accounts. 

Case  No.  257*2  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  gth  Sep- 
tember iSyo,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  2Sth  June  1870. 

Doyaram  Luskuree  (Defendant),  Appellant, 

versus 

Sookhanum  (Plaintiff),  Respondent. 

Mr.  Mun  Mohun  Ghose  and  Baboo  Romesh 
Chunder  Mitter  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Sreenath  Doss 

for  Respondent. 

A  member  of  a  subsisting  partnership  is  not  in  a  po- 
sition to  sue  his  partner,  still  less  one  of  his  alleged 
partners,  for  the  profits  which  had  up  to  a  particular 
time  accrued;  but  he  must,  if  he  desires  relief,  sue  in 
the  ordinary  way  for  an  account. 

Jackson,  7.—  We  had  taken  time  to  consi- 
der this  case;  and  a  possible  view  of  the 
case,  taking  the  plaint  in  connection  with 
some  of  the  evidence  given,  was  that  the 
partnership'  between  the  plaintiff  %nd  de- 
fendant, if  ever  there  was  any,  had  come  to 
an  end,  and  that  plaintiff  was,  consequently, 
suing  to  recover   the    amount   due   to   him 

♦See  case  given  as  foot-noie  to  the  preceding  puge. 
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after  an  adjustment  of  partnership-accounts  ; 
but  on  questioning  the  pleaders  to-day,  they 
appear  to  consider  that  this  was  not  the 
case  as  understood  by  the  parties,  but  that 
the  partnership  alleged  by  the  plaintiff  was 
looked  upon  by  him  as  still  subsisting. 
That  being  the  case — and  it  seems  to  me 
consistent  with  the  plaint  and  with  the  facts 
alleged — I  am  of  opinion  that  the  plaintiff 
altogether  mistook  his  remedy.  Being  mem- 
ber of  a  subsisting  partnership,  he  was  not 
in  a  position  to  sue  his  partner,  still  less  one 
of  his  alleged  partners,  for  the  profits  which 
had  up  to  a  particular  time  accrued  ;  but  he 
must,  if  he  desires  relief,  sue  in  the  ordinary 
way  for  an  account. 

That  being  so,  I  think  it  was  not  neces- 
sary to  enter  upon  any  questions  of  jurisdic- 
tion or  otherwise,  but  that  the  suit  ought  to 
have  been  dismissed  as  being  radically 
wrong. 

On  that  ground,  I  think  the  special  ap- 
peal must  be  allowed  and  the  judgment  of 
the  Lower  Appellate  Court  reversed,  the 
plaintiff's  suit  being  dismissed  with  jcosis. 

Macpherson,  J. — I  am  of  the  same  opi- 
nion.    I  wish  to  point  out,  in  case  the  plaint- 
iff  ever   brings  another   action,  that   when 
parties  sue,  it  is  necessary  for  them  to  prove 
the  case  upon  which  they  wish  the  Courts 
to  act.     In   this  particular  case,  there  was 
no  proper  proof  of    the    principal    points 
which  were  at  issue  between  the  parties,  and 
which  the   plaintiff  ought  to  have   proved. 
I  may  safely  say  that  there  is  no  possibility 
of  the  plaintiff  succeeding  in  any  other  suit 
which  he  may  think  proper  to  bring  hereafter, 
unless  he  comes  into  Court  with  reasonably 
good  and  full  proof  and  lays  it  before  the 
Court  in  an  ordinarily  business-like  manner. 
If  he  ever  does  sue  for  an  account,  the  first 
thing  that  he  will  have  to  prove  will  be-  the 
exact   nature   and   extent    of    his    alleged 
partnership.     It  is  one  thing  to  have  a  share 
in   a  screw  house  at   Ghoosery,   and  quite 
another  thing  to  have  a  4-annas  interest  in 
a  share  which  another  man  has  as  a  partner 
in  a  business  carried  on  at  Ghoosery.     I  am 
far  from  saying  that  the  plaintiff  may  not 
have  a  good  cause  of  action  against  the  de- 
fendant.    But   he   will   need    before  suing 
again  to  be  very  careful  in  ascertaining  pre- 
cisely what  it  is,  looking  at  it  from  a  strict- 
ly  lega*f  point  of   view.     The   suit,    as   at 
present  framed,  is  wholly  misconceived  and 
wrong  in  form,  and  miibfc  be  dismissed  with 
costs.     But  it   will   not   bar  a   suit   for  an 
account  of  the  partnership. 


The  1 1  lb  July  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  O^ 
Macpherson,  Judges. 

Hindoo  Rajahs— Succession—  1 

Minors— Guardians— Suits. 

Case  No.  6rof  1870. 

Regular  Appeal  from  a  decision  passed. 
the  Subordinate  Judge  of  Tirhoot t 
the  21st  December  186 p. 

The  Court  of  Wards  on  behalf  of  Raj 
mar  Sheora)  Nundun   Singh  (one  of 
Defendants),  Appellant. 

versus 

Raj  Coomar  Deo  Nundun  Singh  (Plaii 
and  others  (Defendants),  Respondents* 

The  Advocate- General  for  Appellant. 

Mr.  T  H%  Cowie  for  Respondents. 

There  is  no  one  rule  of  Hindoo  Law  reguIatirifcL 
descent  of  all  Hindoo  Rajahs  and  their  estates ;  batj 
every  case  in  which  a  departure  from  the  ordinary  *~ 
of  succession  and  inheritance  is  relied  on,  a  pn  ' 
custom  or  koolachar  must  be  proved. 

In  a  suit  in  which  it  is  not  necessary  for  a  minor 
fendant  to  -take  an  active  part,  no  guardian  is  e. 
justified  in  taking  any  step  prejudicial  to  his  ward, 
ne  can  do  nothing  positively  for  the  minor's  benefit, 
ought  to  leave  the  matter  to  the  Court. 

Macpherson,  J. — The  main  question 
this    appeal  is  as  to  the  position   of 
Rajah  of  Sheohur  in  Tirhoot. 

The  contention  for  the  plaintiff  (who 
pears  as  respondent  before  us)  is  that,  on 
death  of  a   Rajah   of  Sheohur,  the  esu 
passes  to  his  heirs  according  to  the  ordii 
law  of  inheritance  prevailing  among  Hii 
doos  in  the  Tirhoot  district. 

* 

The  contention  for  the  defendant  0 
lant)   is  that   the  estate   is  impartible 
passes  with  the  Raj  from  Rajah  to  Rajah, 
other  members  of  the  family  being  cntitl 
to  maintenance  only. 

The  Court  of  Wards  defends  the  suit,  and, 
now  appeals  To  this    Court,  on   behalf 
Rajah  Sheoraj  Nundun,  whom  the  plai 
admits  to  be  the  present  Rajah.    Sh 
Nundun  is  the  plaintiff's  nephew,  being 
elder  son  of  the  late  Rajah  Shea  Nand 
who  was  the  plaintiff's  eider  brother. 
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Sheo  Nandtin  and  the  plaintiff  were  the 
D  sons  of  Judoo  Nundun,  the  younger  bro- 
n  of  Rajah  Rughoo  Nundun  on  whose 
ath  the  Raj  passed  to  his  nephew  Sheo 
todnn. 

The  plaintiff  by  his  case,  in  fact,  admits  that 
•  himself  arid  his  father  Judoo  Nundun 
fere  only  "Baboos,"  i:e.f  persons  not  enti- 
d  to  die  Raj,  although  standing  in  such 
relation  to  a  deceased  Rajah  that  they 
ik  among  his  immediate  heirs  according 
the  ordinary  rales  of  the  Hindoo  Law  of 
Iftoession  and  Inheritance. 

the  plaintiff  states  in  his  plaint  that 
'ordinary  rales  of  Hindoo  Law  determine 
line  of  succession  and  inheritance,  so  far 
property  is  concerned  in  this  family,  he 
not  actually  claim  the  full  eight-annas 
re  to  which,  if  that  law  be  applicable,  he 
paid  be  entitled. 

£He  asks  for  a  six-annas  share  only,  having 
jfinqutshed,  he  says,  a  two-annas  share  in 
bsideration  of  the  position  of  his  elder 
pother,  the  Rajah  Sheo  Nundun. 

i 

The  case  for  the  appellant  is  that  the 
pDperty  belongs  to  the  Raj  and  goes  with 
i  and  is  not  susceptible  of  partition :  and 
kat  there  has  obtained  in  this  particular 
tmily,  from  time  immemorial,  a  custom  or 
tolachar  according  to  which  the  Rajah  for 
he  time  being  appoints  one  competent  mem- 
crof  the  family  to  be  his  successor  to  the 
Tt&dtc,  who,  on   the  death  of  the   person 

G  orating  him,  becomes  the  guddee  nusheen 
ah  and  takes  the  whole  estate,  the  other 
lashers  of  the  family  being  entitled  merely 
D  maintenance. 

,  The  Lower  Court  decided  in  favor  of  the 
plaintiff  holding  that  it  lay  upon  the  defend- 
ttt  to  prove  the  custom  or  koolachar  alleged, 
ted  that  that  koolachar  had  not  been  prov- 
&  The  Subordinate  Judge  has  written 
|l  ren-  careful,  and,  in  most  material  re- 
jects, excellent  judgment.  Concurring,  as  I 
ffk  in  nearly  all  of  the  conclusions  arrived 
pby  the  Subordinate  Judge,  who  has  gone 
!■  great  length  into  the  case,  it  is  unneces- 
faj  that  I  should  now  go  through  the  evi- 
dence in  detail. 

The  Subordinate  Judge  shows,  quite  con- 
~lively  in  my  opinion,  that  the  koolachar 
op  for  the  defence  is  not  proved.     There 
certainly  evidence  to  show  that  subsequent 
Ike  time  of  the  Permanent  Settlement  the 
has  not  usually  been  dealt  with  accord- 
*  $  to  the  ordinary  rules  of  inheritance  and 


succession  among  Hindoos;  but  it  is  clear 
to  my  mind  that  it  has  not  been  uniformly  (if 
ever)  dealt  with  according  to  the  principle 
relied  on  by  the  defendant. 

The  custom  or  koolachar  pleaded  may  be 
treated  as  consisting  of  two  distinct  parts : — 

1.  A  custom  according  to  which  the 
Rajah,  for  the  time  being,  appoints  one  com- 
petent member  of  the  family  to  succeed  him 
on  the  guddee  as  Rajah  :  and 

2.  A  custom  according  to  which  the  en- 
tire property  passes  with  the  Raj  from 
Rajah  to  Rajah,  the  other  members  of  be 
family  being  entitled  merely  to  maintenance. 

It  is  as  to  this  latter  branch  of  the  koola- 
char that  the  chief  contest  is  in  this  suit ; 
but  the  plaintiff  also  denies  that  the  rule  of 
succession  to  the  Raj  is  as  alleged. 

The  plaintiff  practically  admits  that,  as  a 
matter  of  fact,  the  principal  member  for  the 
time  being  of  the  family  has  for  generations 
enjoyed  the  title  of  Rajah.  In  his  plaint  he 
states  that  he  and  "  Rajah  "  Sheo  Nundun 
were  the  two  sons  of  "  Baboo  "  Judoo  Nun- 
dun deceased,  and  nephews  of  "  Rajah " 
Rughoo  Nundun,  and  grandsons  of  "  Rajah  " 
Dooshtodoomun  :  and  that  although  he  and 
his  brother  inherited  the  property,  under  the 
ordinary  law,  in  equal  shares,  he  (plaintiff) 
had  relinquished  a  two-annas  share  and  con- 
tented himself  with  six-annas  only,  on  ac- 
count of  his  brother  Rajah  Sheo  Nundun's 
position.  And  when  Sheo  Nundun  died,  the 
plaintiff  himself  wrote  immediately  to  the 
authorities  giving  notice  of  the  fact,  and  add- 
ing that  before  his  death  he  had  conferred 
the  Teeluk  and  Raj  reasut  on  his  son  Rajah 
Sheoraj  Nundun  (the  defendant  in  this 
suit). 

On  the  evidence  generally,  too,  there  is  no 
doubt  that  the  principal  member  of  the  fami- 
ly has  for  many  generations  enjoyed  the  title 
of  Rajah.  It  was  not  until  the  year  1859 
that  the  title  was  formally  and  expressly 
granted  by  the  British  Government.  In 
that  year,  Lord  Canning  formally  conferred 
the  titles  of  Rajah  and  Bahadoor  on  Sheo 
Nundun,  who  in  the  sunnud  is  addressed  as 
"  Rajah  "  Sheo  Nundun,  nephew  of  "  Rajah 
Rughoo  Nundun,  deceased/' 

But  while  admitting  that  the  principal 
member  of  the  family,  for  the  time  being,  en- 
joyed the  title  of  Rajah,  the  plaintiff  does 
not  admit  that  the  koolachar  as  to  the  suc- 
cession to  the  guddee  was  such  as  is  repre- 
sented   by   the    appelant.     The    koolachar 
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pleaded  is  simply  that  the,  existing  Rajah  or 
guddee  nusheen  nominates  a  competent  mem- 
ber of  the  family,  and  that  the  person  nomi- 
nated succeeds.  The  evidence  on  the  record, 
however,,  does  not  prove  that  this  "is  the 
koolachar.  Under  the  circumstances,  it  is 
not'  necessary  that  I  should  determine  in 
what  precise  manner  the  succession  to  the 
Raj,  as  independent  of,  and  separate  from, 
the  property,  has  been  regulated.  If  I  had 
to  determine  it,  I  should  probably  declare 
that,  whether  competence  ever  properly  en- 
tered into  the  question  or  not,  the  general 
rule  was  that  the  guddee  nusheen  (or  who- 
ever else  had  the  power  of  appointing)  nomi- 
nated, and  was  bound  to  nominate,  the 
eldest  or  other  son,  and  failing  son,  the 
eldest  or  other  nearest  nephew.  Mere  com- 
petence clearly  had  little  (if  properly  any- 
thing) to  do  with  it.  The  Rajah  of  Benares, 
who  is  a  relative  of  the  Sheohur  family,  and 
who  has  been  at  times  more  or  less  mixed 
up  in  its  affairs,  was  examined  as  a  witness 
for  the  defence,  and  his  evidence  is  much 
relied  on  by  the  appellant.  But  he  speaks 
to  a  koolachar  not  such  as  is  pleaded,  but 
one  simply  by  which  the  property  would 
keep  in  the  direct  male  line,  the  eldest  son 
succeeding  first,  failing  sons,  the  eldest 
nephew,  and  so  on. 

Moreover,  we  find  that  both  the  plaintiff 
and  the  defendant  Sheoraj  Nundun  are  ob- 
liged to  make  title  through  Rajah  Dooshto- 
dooinun,  who  neither  was  the  direct  male 
heir  of  the  last  preceding  Rajah  nor  was 
nominated  by  him.  Rajah  Dooshtodoomun 
was  nominated  by  the  widow  of  Rajah  bree- 
kishen,  some  considerable  time  after  the 
death  of  the  latter.  Sreekishen  died  leaving 
Gunga  Pershad  his  elder  son,  and  Dooshto- 
doomun his  second  son.  On  Sretkishen's 
death,  Gunga  Pershad  succeeded  to  the  Raj 
and  died  shortly  afterwards  leaving  two 
sons,  Deen  Dyal  and  Gowree  Nath.  Gunga 
Pershad  apparently  made  no  nomination  of  a 
successor  At  any  rate,  when  he  died  his 
sons  were  both  of  them  passed  over,  and 
their  uncle  Dooshtodoomun  took  up  the  Raj. 
This  he  did  under  a  letter  of  appointment 
from  the  widow  of  Sreekishen.  In  this 
letter  the  widow  recites  that,  on  Sreekishen's 
death,  she  had  given  the  "  teeiuck  "  to  his 
son  Gunga  Pershad  to  be  Rajah.  Then  she 
savs  :  *'  Gunga  Pershad  has  since  died  and 
"  his  son  has  little  sense  and  is  unqualified. 
"  Therefore,  agreeably  to  the  decision  of  my 
"relations,  punciis.  punch,  and  neighbours, 
« old  faithful  servants,  and  other  persons,  I 
"have  given  the  teefack  of  the  Rajghee  to 


"  Rajah  Dooshtodoomun,  <fcc."     This 
to  doom  un  it  was  who  nominated  and 
ceeded  by  Rughoo  Nundnn,  who  nornw 
and  was  succeeded  by  Sheo  Nundan, 
nominated  and  was  succeeded  by  the 
ant  Sheoraj  Nundun.    Gunga  Pershad 
about  i bio:  Dooshtodoomun  about 
Rughoo  Nundun  in  1851:  and  Sheo 
dun  in  May  1867. 

These   facts  as   to   the   appointing 
Dooshtodoomun  to  succeed  to  the  Rafj 
that  the  succession  did  not  go  alwa] 
alleged   by   the    defendant,   necessarilj 
nomination    by.  the   guddee   nusheen? 
that  it  did  not  invariably  go  in  the^ 
indicated  by  the  Rajah  of  Benares.     A] 
ther,  on  the  eviden.ce,  the  greatest  un< 
ty   exists    as   to    any   koolachar 
the  succession  to  the  Raj. 

There  being  this  uncertainty  as  to  to 
of  the  alleged  koolachar  as  relates  U 
right  to  succeed  to  the  Raj,  the  case 
to  me  to  be  even  more  unfavorable  to! 
appellant  on  the  second  branch  of  the  al 
koolachar,  as  to  the  impartibility  of  the1 
tate.     In  my  opinion,  it  is  proved  distil 
that  the  estate  is  not  impartible,  but  that^ 
the   contrary,    it   has   been    frequently* 
vided. 

It  is  not  disputed  that  a  century  ago* 
estate  as  held  by  Guj  Singh  (through  iff 
both  parties  claim)  comprised  the  four 
gunnahs,   Majwa,   Samraon,  Mohesee, 
Babra. 

Guj  Singh  had  six  sons,  of  whom  (as^ 
others  died  without  issue)  I  need  name 
Doleep,  Perthee,  and  Sutrajeet.     His 
son  Doleep  succeeded  to  the  Raj :  and  D< 
was  succeeded  by  his  son  Dhooroop.     D1 
roop  had  no  son,  but  had  a  great-gram 
named  Beer  Kishore  (the  son  of  a  son 
daughter  of  Dhooroop). 

Rajah  Sreekishen,  whom  I  have  all 
mentioned,  was  son  of  Perthee  (the 
son  of  Guj  Singh)  and  therefore  was  a 
cousin  of  Dhooroop  by  whom  he  was 
ed  Rajah  by  a  deed  of  gift  dated  appai 
in  1 199,  F.  (1782).     In  this  deed  of 
perhapsought  tomention,  Dhooroop< " 
Sreekishen  as  •'  my  fiist  cousin  who 
be  entitled  on  my  demise  to  succeed^  to 
Raj  and  properly  under  rightful  title.*" 

Sutrajeet,  the  third  son  of  Guj  Singh, 
(amongst  others)  a  son  named  Abdboot 

The  family  standing  thus,  and  the 
pergunnahs  Majwa,  Samraon,  Mohesee 
Babra,  having  originally  belonged  to 
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gh,  we  find  that  at  the  time  of  the  Per- 

Et  Settlement,  the  two  pergunnahs  of 
and  Samraon  were  settled  with  Beer 
e,  the  great-grandson  of  Dhooroop, 
be  heirs  are  now  known  as  the  Bettiah 
us,  and  still  hold  these  two  pergunnahs 
pb  were  thus  settled  with  Beer  Kishore. 

U  the  same  time,  the  remaining  two  per- 
s   Mohesee  and  Babra  were  settled 
Rajah   Sree  Kishen  (son  of  Perthee) 
Abdhoot  (son  of  Sutrajeet)   in  shares 
annas  each. 

king  can  show  more  conclusively  than 
Lthat,  at  the  time  of  the  Permanent  Set- 
it,  the  property  was  not  treated  as  im- 
ile«     And  the  constant  litigation  which 
igone  on,  I  may  say,  from  that  time  to 
carried  on  by  various  members  of  the 
jpj,  claiming  shares  in  the  estate,   and 
ig   them  successfully,  shows  that  it 
was  accepted  or  acknowledged  by  the 
as  a  body,  although  it  may  have  been 
that  the  property  was  impartible, 
ilonged  to  the  Rajah  alone.    In  addi- 
to  this,  we  have  the  fact,  not  denied  by 
^appellant  (and,  at  any  rate,  well  proved), 
tjie    plaintiff    acted    jointly    with    his 
jr,  the  late  Rajah  Sheo  Nundun,  in  the 
;ement  of  the  affairs  of  the  estate,  his 
appearing  in  leases,  bonds,  &c,  exactly 
he  were  that  which  he  says  he  was,  a 
irer  with  the  Rajah. 

was  contended  that,  if  it  was  proved 
there  had  been  a  Raj  of  Sheohur  for 
ions,  it  necessarily  must  be  held  that 
perty  was  impartible.    But  the  mere 
fthat  the  principal  member,  for  the  time 
,  of  the  family  has  enjoyed  the  title  of 
9  does  not  necessarily  lead  to  the  con- 
that,  as  a  matter  of  law,  the  property 
by  the  Rajah  is  impartible,  and  descends 
than   according   to  the  ordinary 
of  Hindoo  Law..  There  is  no  authority 
ing  that  it  does.    In  every  case  in 
a  departure  from  the  ordinary  law  of 
ion  and  inheritance  is  relied  on,  a 
lar  custom    or    koolachar    must    be 
.    There  is  no  one  rule  that  I  know 
ich  applies  to  all  Hindoo  Rajahs  and 
estates. 

Evidence  given  by  the  numerous  wit- 
examined  was  gone  inter  very  fully 
Advocate-General.     But,  looking  at 
whole  case,  I  have  no  doubt  whatever 
tbe  Subordinate  Judge  was  right   in 
that  the  plaintiff  was  entitled  to  a 
share  of  the  estate  held  by  him 
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and  Sheo   Nundun,  and   that  it  was  not 
proved  that  the  estate  was  impartible. 

The  letters  and  petitions  written  by  the 
plaintiff  immediately  after  the  death  of  his 
brother  Sheo  Nundun  have  been  pressed 
upon  us  as  showing  that  at  that  time  it  had 
not  occurred  to  the  plaintiff  to  set  up  any 
claim,  and  as  showing  that  he  considered 
that  the  whole  property  passed  with  the  Raj. 
In  my  opinion,  the  acts  of  the  plaintiff  show  no 
more  than  this,  that  he  wished  his  nephew 
Sheoraj  Nundun  to  be  acknowledged  as 
Rajah  in  succession  to  his  father,  and  that 
he  wished  himself  to  be  acknowledged  as 
his  guardian  during  minority  under  an 
alleged  appointment  by  Sheo  Nundun.  I 
do  not  see  anything  whatever  in  his  letters 
or  conduct  at  that  time  to  show  that  he 
deemed  himself  to  have  no  share  in  these 
estates.  It  is  true  he  does  not  claim  any 
share  expressly :  and  it  is  quite  possible 
that  if  he  had  been  recognized  as  guardian, 
so  that  things  could  have  gone  on  pretty 
much  as  before,  with  the  mere  substitution 
of  the  name  of  Sheoraj  Nundun  for  that  of 
Sheo  Nundun,  no  express  claim  and  no  dis- 
pute would  ever  have  been  heard  of. 

Then  it  is  said  that  the  suit  should,  in  fact, 
at  any  rate,  have  been  dismissed,  because 
the  plaintiff  merely  seeks  a  declaration  of 
title,  alleging  himself  to  be  in  possession. 
But  there  is  nothing  in  this  objection,  as 
the  Subordinate  Judge  has  shown.  This  is 
no  ordinary  case  of  a  purely  declaratory  suit. 
The  Collector  acting  on  behalf  of  the  minor 
denies  the  plaintiff's  title,  and  has  contested 
it  in  every  possible  manner  in  Court  and 
out  of  it,  and  prevented  him  from  collecting 
rent.  Finally,  he,  in  August  1868,  wrote 
to  him  and  bid  him  bring  a  suit  to  establish 
his  right,  if  he  had  any.  Under  such 
circumstances,  it  scarcely  lies  in  the  mouth 
of  the  Collector  to  ask  us  to  dismiss  the 
suit  as  premature  and  unnecessary  and  in- 
formal. 

The  decree  of  the  Lower  Court  must,  no 
doubt,  be  amended  so  far  as  it  declares  the 
value  of  the  moveable  property  without 
having  any  evidence  before  it  on  the  sub- 
ject. If  necessary,  there  ought  to  be  a  fur- 
ther  inquiry  as  to  the  value  (in  detail)  of 
the  moveable  property  to  a  six-annas  share 
of  which  the  plaintiff  is  entitled.  I  under- 
stood Mr.  Cowie,  however,  to  say  that  the 
plaintiff  was  content  to  have  a  mere  declara- 
tion of  his  right  to  a  six-annas  share,  and 
did  not  insist  on  any  specific  declaration  of 
value,  or  on  a  partition  for  the  present. 
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Unless  the  parties  insist  upon  it  we  shall 
not  order  any  farther  inquiry,  but  shall 
merely  amend  the  decree  by  limiting  it  to  a 
declaration  of  the  plaintiff's  right  to  a  six- 
atenaa  sha*e  of  the  moveable  property,  i.  *., 
at  the  items  admitted  or  specified  in  the 
decree,  and  of  such  other  moveable  pro- 
perty (if  any)  as  there  may  be.  The  decree 
will  not  be  altered  as  regards  the  immove- 
able property. 

I  se£  no  reason  why  this  amendment  of 
the  decree  should  affect  the  question  of 
£pst$.  The  appeal  really  has  been  on  the 
question  of  title — the  one  important  issue — 
and  the  respondent  is  entitled  to  his  full 
costs. 

'  I  observe  that  Roodraj  Nundun,  the 
ytttinger  brother  of  Sheoraj  Nundun,  was  a 
defendant  in  this  suit,  and  appeared  by  his 
guardian.  The  guardian  has  chosen  to  put 
in  a  written  statement  supporting  the  de- 
fendant's case  and  alleging  that  "Baboos" 
have  no  Interest  in  the  estate  beyond  their 
right  to  maintenance.  As  Roodraj  Nundun 
is  himself  only  a  "Baboo,"  it  is  clearly 
against  the  minor's  interest  that  his  guardian 
should  file  such  a  statement  on  his  behalf. 
The  guardian  who  filed  such  a  statement,  in 
faot,  committed  a  breach  of  duty  towards  her 
ward.  If  she  did  not  choose  to  join  actively 
with  the  plaintiff,  she  was  at  the  least  bound 
to  have  left  the  case  in  the  hands  of  the 
Court,  and  was  not  justified  in  adopting  a 
line  manifestly  opposed  to  the  interests  which 
she  was  placed  upon  the  record  to  defend. 
That  the  guardian  of  Roodraj  happens  also 
to  be  the  mother  of  Sheoraj  does  not  justify 
her  or  affect  the  question  of  her  duties  as 
guardian  of  the  younger  son.  In  a  suit  in 
which  it  is  not  necessary  for  a  minor  de- 
fendant to  take  an  active  part,  no  guardian 
is  ever  justified  in  taking  any  step  prejudi- 
cial to  his  ward.  If  he  can  do  nothing  posi- 
tively for  the  minor's  benefit,  he  ought 
simply  to  leave  the  matter  to  the  Court. 

Jackson,  J. — I  concur  in  this  judgment. 
I  think  it  clear  that  the  status  of  the  family 
had  none  of  the  characteristics  of  a  Raj,  and 
that  tne  nead  °f  it  became  a  Rajah,  in  fact 
and  truth,  for  the  first  time  when  the.  title 
was  conferred  by  Lord  Canning,  and  I  think 
the  pVoof  of  the  alleged  koolachar  quite 
failed* 

I  concur  also  in  the  observations  made  as 
to  the  proceedings  of  the  guardian  to  the 
minor  brother  of  the  present  Rajah. 


The  nth  July  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarbai 

Mitter,  Judges.  \ 

Landlord  and  tenant— Holding  over— Casta, 

of  action.  .  ] 

Case  No.  461  of  1871. 

Special  Appeal  from  a  decision  pasted 
the  Judge  of  Dinagepore,  dated  the 
February   1871,  affirming   a  dtcism 
the  Moonsiff  of  that  District,  bid' 
1 6th  December  18J0. 

Kabeel  Shaha  (one  of  the  Defendants), 

Appellant, 

versus 

Radha  Kissen  Moulick  and  another 
(Plaintiffs),  Respondents. 

Baboo  Issur  Chunder  Chttckerbutty  fall 

Appellant.  ] 

Baboo  Sreenath  Dass  for  Respondents  , 

The  mere  fact  of  a  landlord  permittiDg  a  taanU 
hold  over  for  a  year  beyond  the  term  of  his  lease  cat 
not  create  any  right  of  occupancy  in*  Hie  tenant's  fate* 
the  landlord's  cause  of  action  in  such  a  case  aial 
when  he  is  refused  the  right  to  re-enter. 
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Bay  ley,  J. — Wb  think  this  special 
must  be  dismissed  with  costs. 

The  suit  was  for  ejectment  of  the  defeal 
ant  on  the  ground  that  the  term  of  tbe  kid 
had  expired,  and  the  objection  of  the  defeni 
ant,  as  taken  in  this  special  appeal  « 
argued  before  us,  is  that  the  suit  is  band 
by  limitation.  I 

It  is  admitted  that  the  original  lease  nl 
for  5  years  from  1270  fo  1274,  both  i 
sive,'  and  it  is  also  admitted  that  the  d 
ant  has  held  over  for  a  year  or  more 
the  expiry  of  the  above  term ;  but  it  is  co*j 
tended  that,  as  more  than  a  year  was  allot* 
ed  to  elapse  before  the  plaintiff  brought  0$ 
suit,  the  suit  is  barred.  Now,  considering 
the.  not  very  distinct  provisions  of  Setfkats 
27  of  Act  VIII.  of  1869,  B.  C,  there  matt 
be  some  littl*  difficulty  in  the  case,  bit  i|  ■ 
clear  that,  in  a  case  frke  this,  where  tie ' 
lord  shows  his  wish  that  the  tenant 
not  quit  his  land  as  soon  as  the  term  tf 
lease  is  over,  by  allowing  him  to  cofttfctf* 
the  land  holding  over,  the  landlord'* 
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action   must  be  taken  to  be  the  dfite 
the  landlord  is  refused  the  right  to 


fm  tins  view,  I  think  that  the  suit  is  not 
ft  of  time,  and  that  this  special  appeal  must 
t^tsmissed  with  costs. 

k 

Titter,  J, — I  concur.    It  is  not  pretend- 
that  the  appellant  has  acquired  any  right  of 
Bgftncy  in  the  land,  and  the  mere  fact  of 
Iwdlord  having  permitted  him  to  hold 
lor  a  year  cannot  possibly  create  any 
of  occupancy  in  his  favor.    Under  such 
ices,  the  real  cause  of  action  must 
led  to  have  arises  when  the  land- 
wanted  to  take  possession  of  the  land, 
fce  resisted. 


k' 


The  nth  July  1871. 
PresenJ : 

Hon  ble  H.  V.  fiayley  and  W.  Ainslie, 

Judges. 


Msehold  estates— Devolution— Kubooteut— 
\  Potts*. 


9*- 

r 


Case  No.  383  of  1871. 


tpeeial  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purneah,  dated 
ike  3rd  February  1871,  affirming  a  deci- 
of  the  Moonsiff  of  Arrariah,  dated 
iSth  November  1870. 

Danooliah  (one  of  the  Defendants), 
Appellant, 

versus 

ukh  Amanutoollah  and  others  (Plaintiffs), 
£&d  others  (Defendants),  Respondents. 

\fiabpo  Kalee  Kishen  Sein  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 

leasehold  estate,  when  not  expressly  limited  to 

ft*  of  the  lessee,  passes  to  his  heirs  in  the  same 

ifii  other  property,  and  if  the  heirs  take  the  estate 

tf»  deceased  lessee,  they  take  it  with  all  rights  and 


The  absence  of  a  pottah  in  writing-  cannot  of  itself 
release  the  zemindar  irom  the  conditions  of  the  agree- 
ment entered  iotp  with  the  tenant  as  established  by  *he 
written  kubooleut. 

Ainslie,  J. — The  plaintiff  obtained  a  pot- 
tah from  the  zemindar  for  certain  lands  on  the 
27th  Bysack  1275,  Moolkee,  and  alleges 
that,  almost  immediately  after  his  entering 
into  possession,  the  defendant  forcibly  ousted 
him  :  he  now  claims  possession  and  mesne- 
profits. 

The  defendant  alleges  that  the  lands  were* 
previously  leased  to  him.  His  statement* 
as  to  the  mode  in  which  he  acquired  tMt> 
were  very  inconsistent,  but  in  the  end  fee 
summoned  the  zemindar  to  produce  his 
kubooleut,  or  rather  his  son's  kubooleut,  for 
the  authority  under  which  he  claims  to  hold, 
which  is  styled  a  purwanagee,  and  the  ku- 
booleut corresponding  thereto,  are  in  tfce 
name  of  his  deceased  son  Elahee  Buksh* 
The  kubooleut  produced  by  the  zemindar  fa 
for  a  term  of  five  years  from  1273  to  1277. 
Elahee  Buksh  appears  to  have  died  before 
the  date  of  the  lease  to  the  plaintiff,  but  the 
date  of  his  death  does  not  appear  on  the 
record. 

It  is  contended,  for  the  special  respondent, 
that  there  was  no  covenant  between  the  de- 
fendant and  the  zemindar  on  which  either  can 
sue  the  other,  and  that,  even  if  it  be  held  that 
the  kubooleut  is  to  be  taken  as  defining  the 
terms  of  the  lease  granted  to  Elahee  Buksh, 
there  are  no  words  to  show  that  the  tenure 
was  capable  of  being  inherited.  Passages  iri 
the  judgment  of  the  Privy  Council  in  Dhun- 
put  Singh's  case,  9  Weekly  Reporter, 
Privy  Council  3,  were  relied  on  by  Mr. 
Gregory. 

These  passages,  however,  have  no  bearing 
on  the  present  case.  Their  Lordships  were 
considering  the  question  of  the  creation  of  a 
perpetual  hereditary  tenure,  and  theie  is 
nothing  in  their  remarks  which  applies  to 
the  question  now  raised,  namely,  whether  a 
lease  for  a  term  continues  for  the  specified 
term  to  the  heirs  of  the  lessee  dying  wkhin 
the  terms,  or  whether,  in  the  absence  of 
specific  provisions  to  the  contrary,  it  termi- 
nates with  his  life. 

It  is  said  that  there  is  no  decisioir*  on  the 
point  to  serve  as  a  precedent. 

We  think  that  any  leasehold  estate,  when 
not  expressly    limited  to  the    life    of '  the 
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leasee,  passes  to  his  heirs  in  the  same  way 
that  any  other  property  belonging  to  him 
devolves  on  them,  and  that,  if  the  heirs  take 
the  estate  of  the  deceased  lessee,  they  take 
it  with  all  the  rights  and  responsibilities 
attaching  to  it;  and  it  is  only  in  case  of 
their  refusal  to  accept  the  inheritance  that 
the  engagements  entered  into  by  the  de- 
ceased cease  to  operate  from  the  date  of  his 
death. 

It  has  been  contended  that  Elahee  Buksh 
never  obtained  a  lease,  and  that  the  paper 
called  a  purwanagee  cannot  be  treated  as 
one,  or  at  most  can  only  be  taken  as  a 
lease  from  year  to  year ;  but  when  we  find 
that  the  gemindar  took  a  kubooleut  or  coun- 
terpart for  a  specified  term,  we  must  hold 
that  the  lease  was  for  that  term,  and  the 
absence  of  a  pottah  in  writing,  correspond- 
ing to  the  kubooleut.  cannot  of  itself  operate 
to  release  the  zemindar  from  the  conditions 
of  the  agreement  entered  into  with  his 
tenant  which  are  established  by  the  written 
kubooleut. 

We,  therefore,  decree  this  appeal,  and  dis- 
miss the  plaintiff's  suit  with  costs  in  all 
Courts. 


The  13th  July  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  G.  C.  Paul, 

Judges. 

Interest— Balance  of  accounts. 

Case  No.  460  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Sha- 
habad,  dated  the  23rd  January  1871, 
reversing  a  decision  of  the  Sudder  Moon- 
siff  of  that  District,  dated  the  gth  Sep- 
tember r8yo. 


Joy  Narain  Bhuggut  (one  of  the  Defendants), 
c  Appellant, 

versus 

Kashee  Chowdhry  (Plaintiff),  Respondent. 

o 


Baboo  Gopal  Loll  Milter  for  Appellant 
Mr.  R.  E.  Twidale  for  Respondent 

In  a  suit  relating  to  balance  of  accounts,  pi 
are  not  sufficient  to  support  a  decree  for  interest  n 
absence  of  a  contract  tor  interest. 

Jackson,  J. — This  suit  relates  to 
of  accounts. 

The  Moonsiff  found  that  there  was 
contract  proved  as  to  interest,  and  he 
found  that  the  amount  repaid  by  the  def< 
ant  corresponded   almost  exactly  with 
principal     amount     borrowed :     on 
grounds  he  refused  to  allow  interest. 

The  Additional  Judge,  on  appeal. 
siders  this  reasoning  to  be  weak.     He 
serves  that,  as  the  plaintiff  was  a 
lender,  he  must    be  supposed  to  have 
money  upon  interest,  and  he  then 
that  the  account-books  show  money  to 
been  charged  as  interest,  and  he  thinks 
these  circumstances  threw  it  upon  the  deh 
ant  to  have  objected  if  he  did  not  wish 
pay  interest,  and  to  have  closed  his  a< 

These  reasons  of  the  Additional  Ji 
are  not  sufficient  to  support  a  decree 
interest,  in  the  absence  of  evidence  0$ 
contract  for  interest. 

It  is  said  that  there  was  evidence  of 
agreement  for    interest,    and  that,  as 
Judge  has  not  come  to  a  finding  upon 
evidence,  we  ought  to  remand  the  case 
him,  in  order  that  he  should  come  to  a 
ing  upon  it. 

It  appears  to  us,  however,    that,  if 
Judge  thought  the  evidence  adduced 
that  point  sufficient  to  ground  his  decM 
upon,  he  would  not  have  resorted  to 
babilities   and  based   his  conclusions 
them.    There  is  nothing  very  improbable: 
the  supposition  that  the  plaintiff,  having  * 
money  to  his  debtor  (which,  it  appear^ 
did  out  of  the  ordinary  course  of  things, 
out  taking  sur-khul  or  haih-chitla), 
do  so  without  interest. 

Under  these  circumstances,  the 
of  the  Judge  cannot    stand ;   and  as 
plaintiff,  who,  it  seems,  was  called  upoft. 
give  evidence  in  this  case,  did  not  think 
to  pledge  his  oath  to  the  fact  that  there 
a  contract  fqr  interest,  and  considering 
the  defendant  is  not  the  borrower  bat 
representative  of  the  borrower,  we  thtfll 
is  unnecessary  to  order  a  remand  hi 
case,  but  direct  that  the  judgment  ol 
first  Court  be  restored  with  costs. 
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The  13th  July  1871. 


Present : 


\t  Hon'ble  L.  S.  Jackson  and  G.  C.  Paul, 
\  Judges. 

pevenne-payiiig  estates— Attachment— Notice 

of  sale. 


Case  No.  427  of  187 1. 

1 

%fetial  Appeal  from  a  decision  passed  by 
Jhe  fudge  of  Shafabad,  dated  the  i6tk 
\  February  i8ji,  affirming  a  decision  of 
pike  First  Subordinate  Judge  of  that  Dis- 
L  Met,  dated  the  8th  September  1870. 

Zerkalee  Kooer  (one  of  the  Defendants), 

Appellant, 

versus 

11a  Doorga  Pershad  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

'      Baboo  Vnnoda  Pershad  Banerjee  for 
■"'  Respondents. 

Aa  execution-creditor  attaching  an  estate  paying  re- 
IjEff*  to  G<>vernm*nt  is  not  obliged  to  insert  in  the 
**ce  of  sale  the  names  of  all  appurtenances,  such 
«s  wee  and  dakhilee  mouzahs. 
t 

t  Jackson,  Jm— The  argument  of  Baboo  U  n- 
^A^a  ^ers^a<*  Banerjee,  who  appeared  for 
#e  respondent,  in  so  very  clear  a  case  as 
«■»,  is,  no  doubt,  justified  by  the  fact  that  he 
ffo  <*C  i^went  of  the  two  Lower  Courts  in 
i.m  iavor,  but  we  are  not  the  less  bound  to 
j*tyi  as  we  have  no  hesitation  in  saying,  that 
,«*  judgments  of  those  Courts  are  erroneous. 


t 


The  defendant  clearly  intended  to  sell  the 
«JJej  known  by  the  name  of  Pipra.     He 
ied  with  the  requisitions  of  the  law  by 
J  in  the  notification  of  sale  the  name 
we  property,  and  the  revenue  assessed 
V*  it,  which  is  the  revenue  assessed  upon 

1  «S?rc  C8tatc  of  Pipra'  therein  bcinS  in- 
toned one  aslee  and  four  dakhilee  mouzahs, 

*wca  latter  the  plaintiffs  are  now  claiming. 
5*  wcumstance  tnat  a  8»ven  estate  paying 
iST10  t0  Govcrnment  includes  in  it  da- 
'**{*  mouzahs  or  appurtenances  does  not 
m&  the  execution-creditor  to  insert  in  the 


notice  the  names  of  all  those  appurtenances, 
and  the  fact  that  the  property  was  described 
by  its  ordinary  name  with  the  full  Govern- 
ment revenue  affixed  to  it  shows  beyond 
dispute  what  it  was  that  was  attached  and 
sold.  The  subsequent  so-called  sale  on  the 
part  of  the  plaintiff,  who  purchased  in  his 
own  execution,  seems  to  have  been  a  merely 
speculative  move  by  which,  however,  the 
plaintiff  is  not  entitled  to  take  anything. 

The  defendants  manifestly  purchased  the 
whole  of  the  property  and  are  consequently 
entitled  to  retain  possession  of  it.  The 
judgment  of  the  Court  below  will  be  reversed 
and  the  plaintiff's  suit  dismissed  with  costs. 

Paul,  J. — I  concur. 


The  13th  July  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Section 30,  ActVIII.  (B.  C.)v  i86o-Limitation~ 
Fraudulent  Accounts. ! 

In  the  Matter  of 

Jan  Ali  Chowdhry  (Plaintiff),  Petitioner, 

versus 

Ishan  Chunder  Sein  and  others  (Defendants), 

Opposite  Party. 

Mr.  M.  L.  Sandel  for  Petitioner. 

No  one  for  Opposite  Party. 

A  suit  under  Section  30,  Act  VIII.  (B.  C.)  of  1869, 
against  a  gomashta  to  obtain  accounts,  after  the  agency 
has  determined,  must  be  brought  within  a  year  from 
such  determination. 

The  proviso  in  that  Section  refers  to  suits  for  money; 
and  under  that  proviso,  where  a  fraudulent  account  has 
been  given  in  by  the  agent,  concealing  the  fact  of  the 
receipt  of  certain  moneys,  the  zemindar  has  one  year 
from  the  discovery  of  the  fraud  to  bring  his  suit  for  such 
money. 

■ 

Jackson,  J. — The  question  before  the 
Lower  Appellate  Court  was  whether  this 
suit  was  barred  by  limitation.  It  ^as  a  suit 
under  Section  30,  Act  VIII.  of  1865,  B.  C, 
against  a  gomashta  to  obtain  from  him  cer- 
tain accounts.  It  appears  that  a  number  of 
other  people  were  also  mixed  up  in  the  case 
as  defendants.    But  it  is  said  here  that  they 
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are  not  made  respondents  in  this  appeal,  and 
that  they  have  no  longer  anything  to  do 
with  the  case. 

The  Judge  has  found  that  the  suit  is 
barred  by  limitation,  because  it  was  not  in- 
stituted till  1 232,  though  the  papers  demanded 
were  for  7  years  previous  to  1229,  and  be- 
cause there  was  no  evidence  to  prove  that 
the  agency  continued  after  the  year  1229. 
The  suit  was,  therefore,  not  brought  within 
one  year  from  the  determination  of  the 
agency,  and  the  Judge  held  that  the  suit 
was  barred  by  limitation. 

Before  us  it  is  said  that  the  case  comes 
within  the  proviso  in  the  second  sentence  in 
Section  30  of  the  .above  Act.  There  is  a 
great  difficulty  in  ascertaining  what  the  suit 
really  is.  But  it  appears  to  be  admitted  that 
in  1 23 1,  that  is,  two  years  after  the  deter- 
mination of  the  agency,  the  defendant  of  his 
own  accord  gave  in  his  accounts.  It  is  said 
that  these  accounts  were  not  as  full  and 
specific  as  they  ought  to  be,  and  that  they 
did  not  distinctly  show  the  whole  of  the 
collections  and  receipts,  and  therefore  the 
plaintiff  now  has  a  right  to  sue  within  one 
year  of  the  receipt  of  those  accounts,  in 
order  to  obtain  proper  accounts. 

It  seems  to  us  that  the  proviso  in  Section 
30  refers  to  suits  'for  money ;  and  it  says 
distinctly  :  "  Provided  that  if  the  person 
"  having  the  right  to  sue  shall,  by  means  of 
"  fraud, have  been  kept  from  the  knowledge  of 
"  the  receipt  of  any  suck  money  by  the  agent, 
"  or  if  any  fraudulent  account  shall  have 
"  been  rendered  by  the  agent,  the  suit  may 
"  be  brought  within  one  year  from  the  time 
"  when  the  fraud  shall  have  been  first  known 
"  to  such  person." 

The  words  "  any  such  money"  clearly 
show  that  this  proviso  alludes  to  suits  for 
money.  If  a  fraudulent  account  has  been 
given  in  by  the  agent,  it  is  very  probable 
that  the  zemindar  would  be  ignorant  that 
certain  moneys  had  been  collected  which  the 
agent  might  have  collected.  He  will,  under 
the  proviso,  obtain  one  year  from  the  time  he 
discovers  the  fraud  in  order  to  bring  his  suit 
for  such  money. 

We  think  the  Judge  is  quite  right  on  the 
point  01?  limitation.  Under  Section  30,  Act 
VIII.  of  1869,  B.  C,  the  plaintiff  is  too  late 
to  sue  for  papers,  and  that  limitation  does 
bar  the  plaintiff's  claim. 

We  reject  this  appeaj. 


The  131b  July  1871, 

Present: 

The  Hon'ble  E.  Jackson  and  Onookooi 
Chunder  Mookerjee,  Judges. 

Mistake  by  Lower  Appellate  Court—! 
appeal— Review. 

In  the  Matter  of 
J.  P.  Wise  (Defendant),  Appelant, 

versus 

Huro  Lall  Giree  Gossain  (Plaintiff),, 
Respondent. 

Baboo  Doorga  Mohun  Doss  for  Appellant, 
No  one  for  Respondent. 

Where  there  is  an  omission  on  the  part  of  the 

Appellate  Court  to  try  any  point  from  mistake,  1&4  < 

no  n-decision  of  such  point  is  not  a  ground  for 

appeal,  but  for  review.    If  the  Judge  refuses  to 

review  in  such  a  case,  an  application  to  the  H^j* 

Court  may  be  made.  » 

1 

Jackson,  J. — The  only  points  in  thtsqtft 
upon  which,  we  think,  there  is  any  grooai 
for  special  appeal  are  two,  upon  which  fc 
is  said  that  the  appeal  was  urged  befofff 
the  Judge,  but  upon  which  the  Judge  hftl 
passed  no  decision.  The  first  ground  i$#f 
to  whether  the  defendant  was  bound  to  ]Hp 
rent  for  a  certain  small  plot  of  land,  about 
one  khadah  in  extent,  which  was  found  bf 
the  Ameen  to  be  in  the  possession  of  Olrf , 
Juggut  Chunder  Roy.  The  first  Corf 
gave  a  decree  for  rent  of  this  land  *£*M[ 
the  defendant  on  the  ground  that  wfcetfcir 
it  was  in  Juggut  Chunder  Roy's  possessjflf 
or  not,  he  being  in  the  employ  erf  the  » 
fendant,  the  defendant  was  bound  to  pf 
rent. 

There  is  a  ground  on  this  point  in  Aft 
memorandum  of  appeal  on  the  part  of  tile 
defendant,  and  in  the  decision  of  die  Judge 
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ere  is  a  mention  that  this  was  one  of  the 
founds  before  him,  but,  in  his  judgment, 
ere  is  no  decision  upon  it  whatever. 

The  second  point  is  that  the  first  Court 
Kve  a  decree  to  the  plaintiff  for  arrears  of 
ent,  with  interest  accruing  annually  on  those 
Dears,  as  well  as  interest  on  the  total  sum 
fee  up  to  the  date  of  the  decree  and   after- 
ifcrds.     One  of  the  grounds  of  appeal  before 
be  Judge  was  that  this  interest  should  not 
le  calculated  on  each  year's  arrear  of  rent. 
(lie  Judge  mentions  this  as  having  been 
toe  of  the   grounds  of  appeal   before  him  in 
ji|  judgment,  but  he  gives  no  decision  upon 
i.    Prtmd  facie,  then,  looking  to  the  Judge's 
gment,  it  appears  that  if  those  two  points 
re  brought  to  his  notice  as  having  been 
nts  upon  which,  on  appeal  before  him,  the 
ision  of  the  Lower  Court  was  objected  to, 
Judge  has  omitted  to  give  any  decision 
them.    Whether  these    points  were 
Uy  urged  before  the  Judge  or  not,  as 
Judge  omitted  to  decide  those  points, 
appellant's   vakeels   should,    we   think, 
>ve  put  in  an  application  for  review  to  the 
udge,  and  should  have  asked  him  to  decide 
points  if  they  were  material  to  their 
case,  and  they  are  bound,  we  think,  to  take 
that  course  now  before  coming  up  to  this 
Court  on  special  appeal.    If  it  is  the  case 
that  the  Judge   will  refuse  to  decide  these 
points,  then  there  is  a  very  good  ground  for 
coming  up  to  us  on   special  appeal.     But  if 
the  omission  has  been  the  result  of  a  mistake 
either  on  the  part  of  the  Judge  or  on  the 
part  ot  the  vakeels  for  the  appellant,  that 
Mistake  can  best  be  rectified  by  an  applica- 
nt* to  the'Judge.    If  we  admit  this  special 
\  tppeal  now,  no  application  for  a  review  can 
it  filed  before  the  Judge.    If,  however,  we 
fe  not  admit  this  special  appeal  application, 
tee  is  no  legal  bar  to  the  presenting  of  an 
[application  for  review  to  the  Judge. 

It  is  said  that  three  months  have  expired, 
Ijtd  the  application  will  not  be  entertained 
ittbout  just  and  reasonable   cause  to  the 
wtfaclion   of  the  Court.     But  the  reason 
l$w  those  three  months  have  been  allowed 
ft  expire,  is  patent,  viz.,  the  mistake  of  the 
ifpellant's  vakeels  in  thinking  that  the  pro- 
per course  is  to  come  up  to  us  on  special 
appeal.  There  seems  to  be  some  disinclination 
is  the  Lower  Courts  to  apply  to  the  Judge 
ha  review.      But  these    applications  to 
rll  ought  not  to  be  admitted  on  any  such 
inclination,   where  the  proper  course   is 
t>  apply    to    the    Judge    for    a    review. 


Where  there  is  a  decision  on  any  point,  swd 
that  decision  is  wrong  on  any  point  of  law, 
then  a  special  appeal  lies  to  this  Court. 
Where  a  Judge  refuses  to  try  a  point  which 
he  ought  to  try,  and  which  was  urged  before 
him,  that  will  be  a  very  good  ground  for 
coming  up  to  us  on  special  appeal.  But 
where  there  is  an  omission  to  try  any  point 
from  mistake,  the  non-decision  on  that  point 
forms  no  good  ground  for  coming  to  this 
Court  on  special  appeal.  We  think  that  our 
proper  course  is  to  order,  as  we  have  already 
ordered  in  several  other  cases,  namely,  for 
the  present  to  refuse  to  admit  this  application 
for  the  admission  of  special  appeal,  and  to 
direct  the  appellant  to  take  a  copy  of  this 
judgment,  and  to  file  it  with  the  application 
for  a  review  to  the  Judge.  This  application 
can  be  retained  in  this  Court;  and  if  the 
Judge  refuses  to  admit  the  review,  the  party 
will  be  entitled  to  renew  this  application. 


The  13th  July  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Lease— Days  of  Grace. 

Case  No.  336  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah, 
dated  the  19th  September  i8jo,  modify- 
ing a  decision  of  the  Sudder  Moonsiff 
of  that  District,  dated  the  22nd  July 
i8jo. 

Madhub  Chunder  Adit  Chowdhry 
(Defendant),  Appellant,   ^ 

versus 

Ram  Kaloo  Beeparee^  (Plaintiff),  Respondent. 
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Baboo  Woomesh  Chunder  Banerjee  for 

Appellant. 

Baboo  KalUe  Mohun  Doss  and  Nullit 
Chunder  Sein  for  Respondent. 

The  15  days'  grace  allowed  to  a  lessee  prior  to  eject- 
ment cannot  be  negatived  by  any  condition  in  the 
lease. 

Jackson,  J. — This  case  must  be  remanded 
to  the  Subordinate  Judge.  His  decision  is 
extremely  short  :  there  is  nothing  upon  it  to 
show  that  he  has  in  any  way  considered  the 
evidence  of  the  numerous  witnesses  who 
gave  evidence  on  behalf  of  the  defendant  to 
prove  the  fact  of  payment  at  different 
times.  The  Subordinate  Judge  must  consi- 
der on  the  evidence  of  these  witnesses  whe- 
ther the  pouch-puttro  is  attested  or  not, 
and  whether  that  document  is  stamped  or 
not.  In  reality,  the  question  as  to  whether 
this  money  has  been  paid  must  depend  on 
the  oral  evidence.  The  Subordinate  Judge's 
decision  should  show  on  the  face  of  it  that 
he  had  considered  all  the  evidence  in  the 
case.  As  far  as  the  decision  in  this  case 
shows,  it  would  appear  that  because  the 
pouch-puttro  was  not  stamped,  he  has  not 
gone  into  the  evidence  at  all. 

The  first  Court,  although  it  gave  a  decree 
against  the  defendant  for  arrears  of  rent, 
gave  the  defendant  15  days'  grace  for  pay- 
ment of  arrears,  before  directing  that  he 
should  be  ejected  as  prayed  for  in  the 
plaint. 

But  the  Subordinate  Judge  has  set 
aside  the  order  as  regards  15  days'  grace 
upon  the  ground  that  it  is  contrary  to 
the  conditions  of  the  lease.  But  it  is  ad- 
mitted before  us  that  there  is  no  such  con- 
dition in  the  lease  at  all.  But  even  if  there 
be  such  a  condition  in  the  lease,  and  that 
condition  is  contrary  to  law,  the  condition 
of  the  lease  must  give  way  to  what  has  been 
declared  to  be  the  law.  If,  therefore,  the 
Subordinate  Judge  is  of  opinion  that  arrears 
of  rent  are  due  from  the  defendant,  he  will 
give  him  1 5  days'  grace,  as  required  by  the 
law,befo»e  allowing  the  plaintiff  to  eject  the 
defendant. 

Costs  of  this  appeal  will  form  costs  of  the 
suit  and  will  abide  the  final  result. 


The  14th  July  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwaxl 

Mitter,  Judges. 

Stamps. 

Regular  Appeal  No.  145  of  1871. 

Ranee  Khajooroonissa  and  another 
(Defendants),  Appellants, 

versus 

Mussamut  Rohimoonissa  and  others 
(Plaintiffs),  Respondents. 

Mr.  R.  E.  Twiddle  for  Appellants. 
No  one  for  Respondents. 

When  a  stamp  of  the  full  value  is  available,  _ 
ought  to  use  as  small  a  number  of  stamps  as 
can. 

Note  by  the  Deputy  Registrar. — I 
the  Court's  attention  to  the  mode  in 
the  Court  fees  are  now  paid   in — this  h 
stance  offering  a  good  sample  of  what  is  d< 
in  most  of  the  cases  filed. 

The  amount  indicated  by  the  value  of 
appeal  as  the  Court  fee  chargeable  is  4; 
rupees  which  has  been  paid  by   1 1  stamp*  | 
viz. : — 

8  of  Rupees  50  each      ...  Rs.  400 
3  of  Rupees  25  each      ...    „      75 

Doubts  have  been  raised  as  to  whether  I 
parties  should  not  be  required   to  revert  to  [ 
the  practice  which  prevailed  under  the  oU{ 
law  of  paying  the  Court  fee  by  one 
of  the  full  value  (vide  Circular  Order  No. 
148  of  1 2th  August  1859),  or  at  *M  evert*] 
when  no  paper  of  the  required  value 
or  is  procurable,  to  use  as  small  a  number \ 
of  stamps  as  possible,  one  of  the  stamps 
used  approaching  most  nearly  to  the 
required. 

It  is,  besides,  inconvenient  to  burthen  the 
appeal-records  with  such  numerous  stamps, 
and  I,  therefore,  request  some  definite  ordeW 

The  Western  Court  has  issued  a  Circuhr 
Order  on  the  point  to  which  1  beg  referent* 
viz.,  No.  8  of  10th  September  1867. 

B<*yley>  J* — Where  one  stamp  of  the  rail 
value  is  not  procurable  in  Court,  the  parties 
cannot  help  putting  in  separate  pieces  of 
stamps  of  smaller  value ;  but  when  sudi  '| 
stamp  is  available  in  Court,  we  think  the 
parties  ought  to  use  as  small  a  number  of 
stamps  as  they  can. 
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The  14th  July  1871. 
Present : 


1 

\ 


Ihe  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 

Judges, 

Stamps. 

Regular  Appeal  No.  146  of  1871. 

Mirza  Dawd  AH  and  others  (Plaintiffs), 

Appellants, 

versus 

rod  Xadir  Hosscin  (Defendant),  Respondent. 

Baboo  JRomesh  Chunder  Mi  tier  for 
Appellants. 

No  one  for  Respondent. 

there  is  no  illegality  in  making  up  the  stamp-fee 
pyeable  in  an  appeal  by  means  of  any  number  of 
■Pp*  of  smaller  values. 

\$ioi§  by  the  Deputy  Registrar. — I  beg  the 
pun's  attention  to  the  mode  in  which  the 
purt  fees  are  now  paid  in  ;  this  instance 
bring  a  good  sample  of  what  is  done  in 
iost  of  the  cases  filed. 

The  amount  indicated  by  the  value  of  this 
ppeal  as  the  Court  fee  chargeable,  is  1,250 
ipees  which  has  been  paid  by  26  stamps,  viz., 

2  of  Rupees  25  each        ...  Rs.        50. 
**  of  Rupees  50  each         ...  Rs.  1,200. 

Doubts  have  been'  raised  as  to  whether 
pities  should  not  be  required  to  revert  to  the 
pietice  which  prevailed  under  the  old  law 
I  paying  the  Court  fee  by  one  stamp  of 
bffoll  value  (vide  Circular  Order  No.  148 
Cltth  August  1859),  or,  at  all  events,  when 
ID'paper  of  the  required  value  exists,  or  is 
WCurable,  to  use  as  small  a  number  of 
Dtinps  as  possible,  one  of  the  stamps  so  used 
fproacbing  most  nearly  to  the  value  required. 

fits  besides  inconvenient  to  burthen  the 
MeU-records  with  such  numerous  stamps, 
WUv  therefore,  request  some  definite  orders. 

Ilho  Western  Court  has  issued  a  Circular 
ftder  on  the  point  to  which  I  beg  reference, 
|fc>Ko.  8  of  10th  September  1867. 

Ainslie,  J. — We  are  of  opinion  that  there 
*> illegality  in  the  mode  of  making  up  the 
fee  chargeable  in  this  appeal.     The 
gof  the  late  Chief  Justice  Sir  Barnes 
k,  reported  at  page  449,  Volume  XII. 
tfce  Weekly  Reporter,  has  already  disposed 
*»  the  question. 

Vol.  XVI.       • 


Section  27,  Clause  6  of  the  Court  Fefes 
Act,  gives  the  local  Government  power  to 
regulate  the  number  of  stamps  to  be  used 
for  denoting  any  fee  chargeable  under  the 
Act,  but  no  rule  on  the  subject  has  been 
published.  It  is  not  the  duty  of  the  Court 
to  move  the  Government  in  the  matter. 


The  15th  July  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Under-tenant— Notice  of  enhancement— Sec* 
tion*7and9,  Regulation  VII.  of  1822— Section 
13,  Act  X.  of  1859. 

Case  No.  49  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backer  gunge,  dated  the  21st  De- 
cember 1870,  modifying  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  22nd  A  ugust  18 jo. 

Mr.  J.  P.  D'Silva  (Plaintiff),  Appellant, 

versus 

Raj  Coomar  Dutt  and  others  (Defendants), 

Respondents. 

Baboos  Rash  Beharee  Ghose  and  Romesh 
Chunder  Milter  for  Appellant. 

Mr.  J.  S.  Rochfort  and  Baboo  Doorga 
Doss  Dutt  for  Respondents. 

Where  an  under-tenant  holding-  or  cultivating  land 
under  the  conditions  mentioned  in  Section  13,  Act  X.  of 
1859,  enters  into  no  fresh  engagement  at  the  tims  of 
re-settlement,  he  has  a  right  to  receive  a  written  notice 
before  he  can  be  called  upon  to  pay  enhanced  rent,  the 
provisions  of  that  Section  qualifying  those  of  Sections 
7  and  9,  Regulation  VII.  or  1822. 

Norman,  C.  J.—  This  was  a  suit  for 
Rupees  1,783-8-9,  as  the  rent  of  certain 
land  called  an  ousut  talook  in  the  Soonder- 
bunds,  at  the  rate  of  12  annas  per  beegah. 

The  facts,  as  stated  in  the  judgment  of  the 
Judge  of  Backergunge,  are  as  follows : — 

The  plaintiff  is  the  lessee  under  Govern- 
ment of  a  junglebooree  talook  in  the^6oon- 
derbunds  of  which  Mouzah  Charooa  is  a 
portion. 

The  defendants  hold  that  mouzah  which 
they  sublet  to  ryots.  %  The  plaintiff  calls 
them  ousut  talookdars. 
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In  1869,  the  talook  was  re-setiled  by  ihe 
Commissioner  of  ihe  Soonderbunds.  The 
defendants,  on  the  23rd  of  February  1869, 
presented  a  petition  to  the  Commissioner, 
asking  him  to  settle  Mouzih  Charooa  with 
them  at  12  annas  a  beegah,  being  4  annas 
per  beegih  more  than  they  had  previously 
paid  as  rent.  The  Commissioner  did  not 
accept  their  offer,  but  settled  the  whole 
talook  with  the  plaintiff  at  the  proposed  rate 
of  12  annas.  He  recorded  the  defendants 
in  his  jumma-bundee  on  the  1st  of  March 
iS6t)  as  izihari  ousut  talookdars  at  a  rent 
of  Rupees  1,783-8-9.  The  defendants  did 
not  sign  this  jumma-bundee  nor  did  they 
agree  to  it.  On  the  contrary  they  objected, 
•and  it  appears  that  they  are  now  seeking  to 
set  aside  the  Commissioner's  order  of  the  1st 
of  March  1869. 

The  plaintiff  sues  the  defendants  for  the 
rent  of  1276  (1869-70)  at  Rupees  1,783-8  9. 
Claiming  this  rent  on  the  ground  that  the 
defendants  agreed  to  it  by'  their  petition  of 
the  23rd  of  February  addressed  to  the  Com- 
missioner of  the  Soonderbunds.  The  de- 
fendants, on  the  other  hand,  contended  that 
they  never  agreed  to  pay  this  rent  to  the 
plaintiff ;  that  they  cannot  be  made  liable 
to  pay  more  than  the  rent  formerly  paid  by 
them,  viz.,  Rupees  1.189.  until  they  have 
been  regularly  served  with  a  notice  of  en- 
hancement as  required  by  Act  VIII.  of  1869, 
B.  C.  The  Judge  says  that,  in  his  opinion, 
no  under-tenant,  such  as  is  described  in  Act 
X.  of  1859,  section  13,  and  Act  VIII.  of 
1869,  B.  C.,  section  14,  is  liable  to  pay 
rent  at  an  enhanced  rate  until  after  service  of 
a  notice. 

He  refers  to  a  case  decided  by  Mr.  Justice 
Bayley  and  Mr.  Justice  E.  Jackson,  (» 
Weekly  Reporter,  page  5. 

He  considers  that  the  defendants'  offer  to 
pay  Rupees  1,783-8-9  to  the  Government, 
if  a  settlement  should  be  concluded  with 
them,  does  not  bind  them  to  pay  that  rent 
to  the  plaintiff  with  whom  the  settlement 
was  in  f  ict  concluded,  and,  accordingly,  mo- 
difying the  decision  of  the  Subordinate 
Judge,  he  decrees  to  the  plaintiff  Rupees 
1,189,  or,  in  other  words,  rent  at  the  old  rate 
of  8  annas  per  beegah.  From  this  decision 
the  plamtirf  has  appealed. 

His  vakeel  referred  us  to  a  case  decided 
by  Mr.  Justice  Loch  and  Mr.  Justice  Paul, 
14  Weekly  Reporter  471,  a  case  some- 
what similar  to  the  present,  in  which  it  is 
said  that  no  notice  gf  enhancement  under 
Act  X,  was  necessary. 


This,  no  doubt,  may  be  so  when  the 
at  the  time   of    the  re-assessment, 
pottahs  from  the  Collector,  or  bind 
selves  by  signing  and  agreeing  to  the  j 
bundec.     But  with  regard  to  cases  where 
under-tenant  enters  into  no  fresh  engage 
at  the  time  of  the  re-settlement,  we  mast 
serve  that  the  language  of  Section  13  uf"j 
X.  of  1859  is  perfectly  general.     Its  terms 
wide  enough  to  secure  to  every  under-tes 
holding  or  cultivating  land  under  the 
ditions  therein  mentioned,  a  right  to 
written  notice  containing  certain  parti 
before  he  can  be  called  on  to  pay  any  hi 
rent  for  such  land  than  the  rent  pafd 
the  preceding    year.     Whatever,    then 
might  have  been  the  effect  of  a  re-setile 
and  re-assessment,  under  Section  7  of  R 
lation  VII.  of  1822,  and  of  the  record  of 
Collector  made  at  the  time  of  such  re- 
ment,  under  Section  9  of  the  same  Regu 
with  reference  to  the  rights  of  under-te 
before  the  passing  of  Act  X.  of  1859, 
think  that  the  provisions  of  Sections  7 
of  Regulation  VII.  of  1822  most  now  be 
as  qualified  by  Section  13  of  Act  X.  of  1 

The  decision  of  the  Judge  on  both  poii 
is,  in  our  opinion,  correct,  and  the  appeal 
therefore,  dismissed  with  costs.  * 

Loch,  y. — I  concur.  1  think  the  settfe 
ment  officer  in  this  case  has  neglected  M 
attend  to  the  instructions  of  the  Board  oj 
Revenue,  which  are  to  the  effect  that,  if,  fl> 
revising  a  settlement,  an  enhancement 
rent  be  determined  upon,  care  should 
taken  to  secure  the  signatures  of  the 
to  the  newly-formed  assessment,  so  that, 
any  of  the  tenants  refuse  or  omit  to  sign 
jumma-bundee,  notice  may  be  served  n; 
them  as  prescribed  by  the  provisions 
Section  13,  Act  X.  of  1859.  The  Board 
Revenue  has,  therefore,  clearly  recogni 
the  necessity  of  notices  being  served  on 
ants  who  do  not  agree  to  the  revised  f 
ma-bundee  by  which  they  are  made  liable 
payment  of  rents  at  enhanced  rates, 
the  first  Court  should  not,  in  the  a 
of  any  such  notice,  have  given  p 
iff  a  decree  for  the  rent  he  claimed 
this  suit.  The  petition  put  in  by  the  T 
fendants  offering  to  pay  1 2  annas  a  beegtl^ 
provided  the  settlement  were  made  wis| 
them,  was  no!  a  consent  to  the  new  jnmttfe» 
bundee  prepared  by  the  settlement  offices* 
On  further  consideration  of  the  subject,  I 
think  we  laid  down  the  rule  in  our  decision 
reported  at  14  Weekly  Reporter,  pagf 
471,  without  sufficient  regard  to  the  provisior* 
of  Section  13,  Act  X.  of  1859. 
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The  15th  July  1871. 


Present : 


Lfbe  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges, 

ctUm-porchaser— Possession— Right  of 

action. 

Case  No.  294  of  1871. 


\ 


h 


1 
t 


ial  Appeal  from  a  decision  passed  by 

Judge  of  Sylhet,  dated  the  15th  De- 

tber  iSyo,   reversing  a  decision  0/  the 

Subordinate  Judge  of  that  District,  dated 

\t  16th  August  1870, 

Chunder  Paul  and  another  (Plaintiffs), 
Appellants, 

versus 

>ra  Churn  Deb  (Defendant),  Respondent. 

\,Baboos  Kalee  Mohun  Doss  and  Door g a 
Mohun  Doss  for  Appellants. 

|fr.  /?,  T.  Allan,  and  Baboos  Sreenath 
'.Doss  and  Romesh  Chunder  Rose  for 
r  Respondent. 

Tbc  auction- purchaser  of  a  talook,  seeking  to  obtain 
PMSston  against  the  former  proprietors,  many  of  whom 
cultivators  holding  separate  possession  of  specific 
;,  and  having  their  houses  on  the  land,  must  sue 
specially  for  those  portions  to  which  they  lay 
•  He  cannot  sue  the  whole  community  in  the 
£pegate  for  all  the  lands  of  the  village. 

Jackson,  J. — There  is  80  ground  what- 
for  interfering  with  the  orders  passed 
the  Judge  in  this  case,  but  we  think  that 
decree  passed  by  the  Subordinate  Judge, 
pinstthe  remaining  1 34  defendants  who  did 
appeal  to  the  Judge,  cannot  be  allowed 
stand.    The  plaintiff  is  the  auction-pur- 
laicr  of  talook  No.  203.    The  defendants 
many  of  them  the  former  proprietors  of 
talook,  and  others  are  said  to  be   in 
ie  with  the  former  proprietors  or  resi- 
sts on  the   land.     The  cause   of  action 
unst  them  is,  that   they   will   not  allow 
plaintiff   to    obtain    possession   of    his 
ichased  talook.  and  that  they  have  corn- 
together  to  prevent  his  obtaining  pos- 
non.    One    portion    of    the   defence    of 


some  of  the  defendants  is,  that  the  lands  pf 
talook  No.  203  are  identical  with  some 
portions  of  the  lands  of  talook  No.  202. 
The  general  defence  is,  that  they  claim  no 
right  to  the  lands  of  talook  No.  203,  and 
that  they  have  not  prevented  the  plaintiff 
obtaining  possession,  but  that  they  are  not 
obliged  to  leave  their  houses  and  fields, 
because  the  plaintiff  has  purchased  the 
talook.  It  seems  to  be  the  case  of  a  talook, 
where  many  of  the  former  proprietors  were 
themselves  the  cultivators  of  the  soil,  hold- 
ing separate  possession  of  specific  portions 
of  land,  and  having  their  houses  on  the 
land. 

The  Subordinate  Judge  has  found,  that 
the  defendants  are  combined  in  a  league  to 
keep  the  plaintiff  out  of  possession ;  that 
they  have  not  left  their  fields  and  houses 
since  plaintiff  obtained  an  order  for  posses- 
sion. The  question  of  law,  whether  one 
suit  could  lie  against  all  the  defendants,  was 
raised  before  him,  but  the  Subordinate* 
Ju.lge  held  that  it  could,  and  he  finally  give 
the  plaintiff,  not  only  a  general  decree  for 
possession,  but  also  for  mesne-profits  against 
all  the  defendants,  from  the  date  of  purchase 
to  the  date  plaintiff  obtained  possession  in 
execution. 

We  think  that  such  a  decree  is  wholly 
illegal,  and  that  we  should  not  be  perform- 
ing our  duty  if  we  allowed  it  to  stand.  If 
it  is  the  case  that  certain  of  the  defendants 
are  keeping  the  plaintiff  out  of  possession  of 
portions  of  the  estate  which  they  are  retain- 
ing in  their  own  possesion,  the  plaintiff 
must  sue  those  defendants  specially  for  those 
portions  of  the  land  to  which  they  lay  claim. 
He  cannot  lump  the  whole  community  of 
the  village  in  one  suit  for  all  the  lands  of 
the  village.  As  the  decree  has  been  passed, 
each  defendant  is  liable  for  mesne-profits  of 
a.l  the  Ian  Is  in  the  village,  whether  he  has 
been  occupying  them  or  not,  and  whether  he 
has  any  claim  to  them  or  not.  Such  a  de- 
cree is  wholly  illegal,  and  mibt  be  set  aside. 
If  the  defendants  are  leagued  to  oppose  the 
plaintiff's  possession  by  force,  the  plaintiff 
should  apply  to  the  Magistrate.  If  the  de- 
fen  lants  will  not  give  the  plaintiff  kuboo- 
leuts,  as  the  plaintiff  asserts,  and  by  which 
assertion  he  admits  their  rights  to  keep 
possession  of  the  land,  the  plaintiff  <^n  sue 
them  for  kubooleuts.  But  the  suit,  as  here 
conceived,  is  utterly  illegal.  We  reverse  the 
Subordinate  Judge's  decree  in  totv,  and,  as 
regards  the  special  appeal  to  this  Court,  we 
dismiss  it  with  all  costg. 
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The  15th  July  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  fudges. 

Accounts— Stamp— Damages— Declaratory 
suit— Court  Fees  Act,  1870. 

Case  No.  240  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah, 
dated  the  14th  September  i8jo. 

Ram  Doollai  Singh  (Defendant),  Appellant, 

versus 

Gopal  Kristo  Singh   (Plaintiff),  Respondent. 

Mr.  J.  W.  Lmve  and  Baboo  Rash  Beharee 
Ghose  for  Appellant. 

Baboos  KaUe  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Respondent. 

A  suit  in  which  plaintiff  seeks  an  account  of  his 
father's  estate  from  the  executor  appointed  under  his 
father's  will,  and  in  which  he  claims  damages  to  the 
extent  of  35,000  rupees,  in  default  of  his  obtaining  the 
accounts,  should  be  filed  on  the  stamp  required  for  a  suit 
for  the  recovery  of  35,000  rupees,  and  not  on  a  stamp  of 
10  rupees  which,  under  Clause  3,  Section  17,  Schedule  II. 
of  the  Court  Fees  Act,  1S70,  is  the  stamp  laid  down 
for  a  declaratory  suit  in  which  no  consequential  relief  is 
sought  and  which  cannot  be  valued. 

Jackson,  J. — The  plaintiff  and  defendant 
in  this  suit  are  brothers,  the  sons  of  one 
Tiluck  Cnunder  Singh.  The  cause  of  ac- 
tion is  connected  with  the  will  of  their 
father.  By  this  he  declared  that  his  three 
sons  shall  be  his  heirs,  and  directed  that  the 
defendant  Ram  Doollai  Singh  shall  be  the 
sole  manager  of  the  ancestral  estates  during 
Ram  Doollal's  lifetime,  paying  certain  annual 
amounts  to  each  of  the  three  sons  and  a 
fixed  stipend  to  the  widow  of  his  father,  and 
investing  the  balance  in  landed  property  for 
the  benefit  of  the  family.  The  will  goes 
into  numerous  details  connected  with  the 
management  of  the  property  by  the  defend- 
ant, and  although  in  one  clause  it  lays 
down  that  the  defendant  shall  keep  and 
make  known  to  the  other  heirs  certain 
accounts  of  his  management,  it  in  another 
clause  directed  that  no  suit  for  an  account 
shall  be  made,  and  if  such  a  claim  was  pre- 
ferred*^ should  be  dismissed. 

The  plaintiff  in  his  plaint  states  that  he 
entertained  some  objections  to  this  will,  and 
when  the  defendant  applied  to  the  Civil 
Court  for  a  certificate  of  administration  to 


his    father's    property    under   the  will, 
raised  objections  to  the  grant  of  such 
ficate.      But  upon  the  defendant  enu 
into  an  agreement  with  him  to  give 
annual  account  of  his  management,  he, 
plaintiff,    withdrew   from   those   obj< 
The  plaintiff  adds  that,  although  seven 
have  elapsed,  the  defendant  has  never 
nished   him   with    any   account,   and 
except  from  such  account,  he  has  no 
means  of  ascertaining  the  amount  of 
profits  of  the  estate,  or  the  manner  in 
those  profits  are  expended  by  the  def< 
and  what    is  the  balance  at  credit  of 
family.     He  also  alleges  that  the  deft 
has  been  wasting  and  using  the  nu 
the  estate  for  his  own  private  purposes; 
therefore  he  sues  for  an  acconnt  of  toe 
cestral  estate  under  the  defendant's  mi 
ment  for  the  past  seven  years. 

The  defendant  denies  the  allegations 
waste  and  mismanagement,  admits  the 
ecution  of  the  agreement  alluded  to  by 
plaintiff,  but  asserts  that  he  did  not 
thereby  to  render  any  further  account  of  I 
estate  than  the  will  enjoined  him  to  rei 
and  added  that  he  had  always  acted 
accordance  with  the  terms  and  conditidbfl 
the  will.  The  defendant  also  urged 
the  suit  having  been  valued  by  the  plaij 
at  the  amount  of  Rupees  35,000,  the  inji 
which  plaintiff  calculated  he  sustained 
the  withholding  by  the  defendant  of 
accounts  was  improperly  brought  upon 
ten  rupees  stamp.  The  defendant  also  pi 
ed  that  limitation  barred  the  plaintiffs  cli 
for  a  seven  years'  account. 

The  Subordinate  Judge  of  Tipperah  b( 
that,  on  the  will  and  agreement  entered 
between    the    parties,    the    defendant 
bound  to  render  to  the  plaintiff  an  a< 
of  his  manager/lent  of  the  estate,  and 
of  opinion  that  the  defendant's  pleas 
untenable,   he   decreed   that   the  def< 
shall   render  to  the    plaintiff  the  ac 
claimed,  or  pay  to  the  plaintiff  Rupees  35/ 
or  be  imprisoned  for  two  years. 

The  appeal  is  preferred  from  this  d< 
and  it  was  urged  before  us  that  the  agn 
ment  did  not  extend  beyond  the  provisic 
of  the  will,  and  that  under  the  will  no 
for  an  account  could  be  brought,  and  tfc 
fore  the   plaintiff's  suit   should  be  vholj 
dismissed. 

The  will  in  this  case,  with  all  its  numei 
provisions,  is  somewhat  peculiar.    * 
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With  reference  to  the  contention  that  this 
pt  has  been  improperly  valued,  we  are  of 
pnion  that,  as  the  plaintiff  alleged  in  his 
Uat  that  if  be  did  not  obtain  these  ac- 
ttnts,  he  was  likely  to  be  endamaged  to  the 
teot  of  Rupees  35,000,  he  acted  illegally 
presenting  his  plaint  on  a  stamp  of  10 
This  stamp  is  laid  down  only  for  a 
ory  suit  which  cannot  be*  valued. 
plaintiff  put  a  valuation  on  his  present 
and  he  should  have  stamped  his  plaint 
jgordingly. 

[The  plaintiff  has  not  in  his  plaint  explain- 
I  bow  he  has  allowed  seven  years  to  elapse 
Afloat  #at  any  time  either  suing  for  these 
(counts  or  even  applying  for  them.  It  is 
ed  on  the  record  that  accounts  were 
led  to  the  younger  brother  on  his 
ining  his  majority,  and  the  receipt  then 
en  for  the  accounts  shows  that  they  were 
fan  under  the  agreement  with  the  plaintiff, 
pugh  the  younger  brother  was  no  party 
it.  It  seems  improbable  under  such 
umstances  that  the  defendant  would  not 
furnish  the  plaintiff  with  accounts,  if  he 
required  them  of  the  defendant.  The 
Jntifi  has  not  offered  his  own  evidence  of 
fcny  •application  for  accounts  or  any  refusal 
iy  the  defendant.  We  think,  therefore,  that 
19  decree  should  pass  directing  the  defend- 
lat  to  famish  the  plaintiff  with  accounts. 
Bat  the  decree  should  be  for  a  declaratory 
pdtr,  such  as  wonld  be  covered  by  the  stamp 
OQ  which  this  plaint  was  filed,  that  the 
plaintiff  is  entitled  to  obtain  accounts  of  the 
management  of  the  family-estate  from  the 
defendant,  and  that  the  defendant  is  bound 
10  furnish  him  with  a  copy  of  such  accounts. 

We  set  aside  so  much  of  the  order  of  the 
lower  Court  as  directs  the  defendant  to 
fcroish  the  accounts  for  the  past  seven 
Jfcars,  and  that  most  incomprehensible  por- 
tion of  the  Subordinate  Judges  decree  which 
directs  that,  if  accounts  are  not  rendered,  the 
defendant  shall  pay  the  plaintiff  35,000 
wpees  or  be  imprisoned  for  two  years. 
Each  party  should,  we  think,  pay  his  own 
,«»5  of  this  litigation. 

l"   Mvoktrjee,  J, — 


« 


» 


*> 


V 


J-   It  is,  however,  clear  that  the  Subordinate 

iodge  is  wrong  in  his  view*  of  the  Court 
,  «es  Act,  Act  VII.  of  i8?.\  Clause  III.,  Sec- 
i****  17,  Schedule  II.  of  that  Act,  requires  that 
fc  plaint  should  be  engrossed  on  a  stamp  of 
:.*?  rupees,  if  the  prayer  of  the  plaintiff  is 
i  •bnply  to  obtain  a  declaratory  decree,  without 


any  consequential  relief.  In  this  case,  the 
plaintiff  prays  that  a  decree  for  Rupees  35,000 
be  passed  in  his  favor,  if  the  defendant  fail 
to  render  the  account  for  which  the  suit  is 
brought.  The  Subordinate  Judge  also  gives 
a  decree  for  Rupees  35,000  as  consequential 
relief  to  the  plaintiff.  He  was,  therefore, 
clearly  wrong  in  allowing  the  plaintiff  to 
sue  on  payment  of  a  stamp-duty  of  only 
Rupees  10. 

The  plaint  distinctly  prays  that  a  certain 
sum  of  money  be  allowed  to  him  as  damages, 
if  the  defendant  refuse  to  render  the  account 
which  he  has  bound  himself  to  furnish  to 
the  plaintiff.  The  value  of  the  stamp  should 
have  been  according  to  the  amount  asked  for 
as  damages,  namely,  the  stamp  required  by 
law  for  a  suit  for  the  recovery  of  Rupees 
35,000.  The  Subordinate  Judge,  when  ad- 
mitting the  plaint,  admitted  it  on  a  stamp  of 
Rupees  10,  because  he  considered  the  suit  was 
a  declaratory  suit,  in  which  "  it  is  not  pos- 
"  sible  to  estimate  at  a  money-value  the  sub- 
"  ject-matter  in  dispute ; ''  but,  when  deciding 
that  suit,  he  decrees  that  the  "  defendant  shall 
"  deliver  the  statement  of  accounts  or  pay 
"  the  plaintiff  Rupees  35,000,  or  be  imprison- 
"  ed  for  2  years.'' 

The  Subordinate  Judge  should  have  seen 
that  the  plaintiff  does  not  simply  ask  for  a 
declaration,  to  the  effect  that  he  is  entitled 
to  get  an  account  of  the  estate  from  the 
manager ;  but  distinctly  prays  that,  on  the  re- 
fusal of  the  defendant,  a  sum  of  Rupees  35,000 
be  awarded  to  him.  This  is  not  a  declara- 
tory suit,  but  a  suit  in  which  •'  money-value" 
has  been  given  to  the  claim,  and  the  Court 
is  asked  to  award  a  certain  definite  sum  as 
damages  to  the  plaintiff. 

In  the  plaint,  however,  it  is  not  alleged 
that  the  plaintiff  ever  asked  the  defendant 
to  render  an  account  to  him.  There  is  also 
no  evidence  in  the  record  to  prove  any  de- 
mand on  the  part  of  the  plaintiff  for  the 
accounts,  nor  is  it  shown  that  the  defendant 
ever  denied  the  right  of  the  plainilff  to  get 
an  account  before  the  institution  of  this 
suit.  The  suit  is  also  brought  after  seven 
years  from  the  death  of  the  testator  for  the 
accounts  of  the  entire  period  from  that 
date  to  the  present  time.  It  is  likewise 
brought  on  a  stamp  which  woulfc  merely 
cover  a  suit  for  a  declaratory  decree. 

Under  all  these  circumstances,  I  think 
that  the  plaintiff  is  entitled  only  to  a  decla- 
ration from  the  Conrt  that,  under  the  will 
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of  Tiluck  Chunder  and  ihe  agreement  exe- 
cuted by  ihe  defendant  in  favor  of  the  plaint- 
iff, the  plaintiff  is  entitled  to  demand  an 
account,  and  has  a  right  to  compel  the  de- 
fendant to  render  to  him  annually  an  ac- 
count of  the  estate  under  his  signature. 

The  decree  of  the  Subordinate  Judge, 
awarding  Rupees  35,000  to  the  plaintiff,  will 
be  set  aside,  and  a  simple  declaratory  decree 
is  all  that  should  be  entered  in  lieu  thereof. 

Each  party  will  pay  his  own  costs  in  both 
the  Courts. 


The  17th  July  1871. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  G.  C.  Paul, 

Judges. 

Eviction— Rights  of  landlord— Middlemen- 
Under-tenants. 

Case  No.  180  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Lohardugga, 
dated  the  10th  May  1869. 

Lalla  Joynath  Sahee  Deo  and  another 
(Plaintiffs),  Appellants, 

versus 

Lutchun  Christian  and  others  (Defendants), 

Respondents. 

Baboos  Mohesh   Chunder    Chowdhry   and 
Romesh  Chunder  Mitter  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

In  a  suit  by  a  zemindar  to  obtain  khas  possession  of 
land  within  his  estate,  if  a  defendant  is  a  middleman 
the  right  of  plaintiff  follows  as  a  matter  of  course,  un- 
less defendant  can  make  out  his  claim  to  exclude  the 
zemindar;  but  if  defendant  is  a  ryot,  plaintiff  must 
show  some  cause  of  action  beyond  the  bare  circum* 
stance  of  defendant's  refusal  to  quit  after  notice  under 
Acl  X.  of  1859.  He  must  show  that  the  ryot  is  of  a 
class  liable  to  eviction. 

Jackson,  J.—  This  is  a  regular  appeal 
originally  heard  before  Mr.  Justice  Markby 
and  myself.*  It  was  remitted  to  the  Court 
below,  under  Section  354,  Code  of  Civil 
Procedure,  in  order  to  the  trial  of  a  parti- 
cular issue,  and  the  Court  below  having 
returned  its  finding  upon  that  issue,  it  now 
comes  before  the  Court  again. 


14  W.  ft.,  p.  168. 


After  the  first  hearing  of  this  appeal, 
view  which  the   two  Judges  who  then 
had   entertained   upon   it    at  first    was 
quite  identical,  and   the  different    points 
view  are  discoverable  on  a  perusal  of 
judgment ;  but  what  I  am  able  to  say 
great  confidence  is  that  the  portion  of 
judgment  and  the  directions   in  which 
two  Judges  then  sitting  entirely  agreed, 
contained  in  the  two  concluding  paragi 
of  the  judgment. 

We  sent  the  case  back   to  the 
Commissioner  in  order  that  he  might 
after  receiving  such   additional  evidence 
the    parties    might    think    fit    to    jyodi 
whether  the  defendant  did  or  did  not 
this   land   under  a  kootkuttee  tenure; 
we   intimated   an   opinion    that,   suppt 
the   defendant  to  fail  in  that  respect, 
remedy  to  which  the  plaintiffs  should 
entitled  would  be  subject  to  such  equii 
considerations   as   might  eventually 
to  arise :  on  that  point  our  judgment 
expressly  reserved. 

The  case  has  now  come  up  before  us  wii 
a  finding  of  fact,  against  which  no  objecti 
has  been  preferred  on  either  side  within- 
meaning  of  Section  354 ;  consequently^ 
we  have  to  deal  with  the  case  on  the  findt 
as  returned.  That  finding  is  that  the  defen 
ants  have  not  made  out  a  kootkuttee  tenure 
but  that  the  proofs  they  gave,  though  fatlio 
short  of  that,  yet  showed  that  they  w 
tenants,  and  had  held  the  lands  under  th 
plaintiffs  for  a  considerable  time, 
being  the  case,  I  think  the  equitable 
siderations  |p  which  we  referred  seem 
come  into  play.  Consequently,  the  defc 
ants  not  being  trespassers  but  being  perso 
who  had  held  this  land  for  a  considerate 
time  on  payment  of  rent  to  the  plaioti 
and  the  plaintiffs  having  commenced  proc 
ings  against  them  under  Act  IV.  of  iS* 
in  the  Criminal  Courts,  which  proceedin 
were  unsuccessful,  it  seems  to  me  the  plaint- 
iffs are  only  entitled  to  obtain  a  dec 
against  the  defendants  for  possession  of  thatj 
land,  if  by  that  word  "  possession"  is  m 
nothing  more  than  that  possession  of  thel 
landlord  which  is  constituted  by  the  posses* 
sion  of  the  tenant ;  but  if  khas  possession 
is  meant,  1  think  they  are  not  entitled. 

• 

Several  cases  have  been  referred  to  b] 
Baboo  Romesh  Chunder  Mitter  who  argud 
this  case  with  Baboo  Mohesh  Chum' 
Chowdhry,  and  the  decision  of  the  Privi 
Council  in  the  case  of  Rajah  Saheb  Pei 
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itn*  has  been  much  insisted  upon  as  showing 
pt,  in  ihe  opinion  of  the  Privy  Council, 
bere  a  suit  was  brought  by  a  zemindar  to 

r>ver  possession  of  land  admittedly  within 
estate,  it  lay  upon  the  defendant  to  show 
line  circumstance,  or  some  sort  of  title,  so 
f-to  exclude  the  zemindar  from  what  was 
fit  apparent  necessary  right. 

Now,  the  case  of  Saheb  Perladh  Sein 
tferred  to  was  the  suit  of  a  zemindar,  not 
gainst  an  under-tenant  or  ryot,  but  against 
jjhiddleman.  It  appears  to  me  that  there 
F  all  the  difference  in  the  world  between 
le  two  cases.  As  against  a  middleman, 
ffb  right  of  the  zemindar  (which,  no  doubt, 
}Uows  as  a  matter  of  course,  unless  the 
tdleman  makes  out  his  case)  is  the 
it  to  receive  the  gross  rents  of  the 
s  composing  his  estate.  As  against  a 
on  the  other  hand,  the  right  of  the 
indar  is,  not  to  receive  the  gross  produce 
I  that  ryot's  land,  but  a  right  to  receive  the 
pot's  rent.    Consequently,    the    zemindar, 

E~  ringing  a  suit  to  oust  the  ryot,  must 
some  cause  of  action  beyond  the  bare 
instance  that  a  notice  has  been  issued 
ttth*e  ryot,  under  Act  X.  of  1859,  to  quit  the 
hod,  and  that  he  has  omitted  to  do  so.  He 
ftust  also  show  that  the  ryot  is  one  of  a 
lass  liable  to  eviction. 

Under  these  circumstances,  it  appears  to 
ne  that  the  plaintiff  is  certainly  not  entitled 
a  a  decree  for  immediate  possession  of  this 
tod,  and  it  may  be  that  the  proper  order  to 
lave  been  made  is  an  order  for  the  dismissal 
i  the  suit  altogether ;  but,  looking  at  what 
lis  taken  place,  it  appears  to  me  that  all  the 
jdief  the  plaintiff  is  entitled  to  in  this  case 
&a  declaration  that  the  defendants  are  not 
tootled  to  hold,  and  do  not  hold,  the  land  in 
ftspute  under  the  kootkutUe  tenure,  and 
bat  such  decree  should  be  made. 

Under  the  circumstances,  it  appears  to  me 
tint  each  party  should  pay  his  own  costs. 

Paul,  J. — I  concur  in  the  decree  proposed 
te  be  made  in  this  case  by  my  learned 
Colleague*  The  shape  which  this  litigation 
l»s  taken,  renders  it  necessary  that  a  decree 
W  that  form  should  be  made.  It  is,  how- 
ler, clear  to  my  mind  that  the  defendants 
£tre  tenants  for  a  long  time,  that  the  plaint- 
It  had  not  Mas  possession  for  a  consider- 
ate number  of  years,  and  that  the  allegation 
jtofeiiied  in  his  plaint,  that  he  was  dispos- 
sessed on  a  certain  day  by  order  of  the  cri- 
*taft!  authorities,  is  absolutely  false.     Under 

*  12  W.  R.,  f.  C,  p.  6. 


these  circumstances,  the  proper  decree  which, 
I  think,  ought  to  have  been  made,  in  the 
initial  stage  of  the  cause,  was  a  decree  dis- 
missing the  suit.  However,  as  matters  have 
turned  out,  and  the  defendants  have  gone  to 
trial  upon  the  kooikutlee  tenure,  I  think  it 
right,  in  the  interests  of  justice,  that  the 
plaintiff  should  have  the  advantage  of  having 
that  finding  recorded  in  his  favor  in  the 
shape  of  a  declaration  in  the  decree.  I  con- 
cur, in  the  circumstances,  that  a  decree 
should  be  made  in  the  form  proposed,  each 
party  paying  his  own  costs. 


The  17th  July  1871. 
Present : 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  fudges. 

Act  X.  of  1859— Appeal— Review. 

Case  No.  399  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from-  a  decision  passed  by 
the  Officiating  Judge  of  Mymensingh, 
dated  the  10th  January  187 /,  reversing 
a  decision  of  the  Deputy  Collector  of 
Jamalpore,  dated  the  6th  September  1870. 

Moneekurnika  Chowdhrain  (Defendant), 

Appellant, 

versus 

The  Collector  of  Mymensingh  on  the  part 
of  the  Court  of  Wards  (Plaintiff),  Respon- 
dent, 

Baboos  Sreenath  Doss,  Mohinee  Mohun 
Roy,  and  Shushee  Bhoosun  Sein  for  Ap- 
pellant. 

Baboos  Unnoda  Pershad  Banerjee  and  Jug- 
gadanund  Mookerjee  for  Respondent. 

Quaere— Can  a  judgment,  under  Ac"l  X.  of  1859,  be 
reviewed  on  the  principles  laid  down  in  Act  VIII. 
of  1859  ?  ^ 

Jackson,  J. — The  facts  of  this  case  are 
very  much  the  same  as  the  facts  of  the  case 
to  be  found  in  14  Weekly  Reporter,  page 
27.  It  may  be  that  there  is  some  omission 
in  the  law  laid  down  in  Ad  X.  of  1859, 
especially  as  pointing  out  how  a  decision 
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cah  be  reviewed  which  is  not  a  final  decision 
under  Sections  153  and  154.  This  Court 
decided,  on  a  former  occasion,  that  there  are  | 
cases  where  there  must  be  power  to  review 
decisions,  and  this  appears  to  us  to  be  a  case 
exactly  on  the  point.  There  cannot  be  a 
doubt  that  the  plaintiff  is  not  entitled  to  the 
decree  which  he  has  obtained.  It  is  not 
necessary  to  give  at  length  the  facts  of  the 
case,  but  it  is  clear,  on  those  facts,  that  the 
plaintiff  ought  not  to  have  the  decree  which 
at  present  stands  in  his  favor.  To  allow  it 
to  remain  would  be  to  allow  a  most  unjust 
and  unfair  decree  to  stand  against  the  de- 
fendant, under  which  it  is  sought  to  sell  his 
tenure  and  to  do  him  irreparable  injury. 

If  it  is  the  case  that  there  is  no  clause  in 
Act  X.  of  1859  showing  how  a  review 
should  be  admitted,  it  is  just  possible  that 
the  best  principles,  under  which  such  review 
should  be  allowed,  are  those  stated  in  Act 
VIII.  of  1850^  They  are  equitable  and 
just ;  and,  looking  at  all  the  facts,  we  think 
there  are  just  and  reasonable  causes  why 
this  review  was  not  applied  for  at  an  earlier 
date. 

We  set  aside  the  decision  of  the  Judge, 
and  restore  that  of  the  first  Court. 

Plaintiff  will  pay  costs  of  this  Court,  and  of 
the  Lower  Appellate  Court. 


x  Baboo  Nullit  Chundtr  Sein  for  Appell 
Baboo  Ob  hoy  Chum  Bose  for  Respondi 

In  referring  a  matter  to  arbitration  all  the  parti 
the  suit  must  accord  their  written  consent  ;  the  am! 
of  the  pleaders  is  not  sufficient. 


Qua  re  —Does  Act  X.  of  1S59  empower  a  Judge 
refer  a  case  to  arbitration  ? 

Jackson,  y.— Wk  think  that  the*  Ju 
has  fallen  into  several  errors  of  law  in 
case.  It  was  a  suit,  under  Clause  6,  Se 
23,  Aft  X.  of  1859,  to  recover 
ot  a  certain  jote.  On  appeal  to  the  Ja 
the  Judge,  in  the  first  place,  instead 
trying  and  deciding  the  case  himself,  as 
was  bound  to  do,  referred  the  case,  at 
request  of  some  of  the  parties,  to  arb 
tion.  It  is  very  doubtful  whether 
Judge  has  power,  under  Aft  X.  of  1859,  J 
refer  a  case  to  arbitration.  There  is  ce 
ly  no  clause  in  the  Aft  empowering^  the 
Judge  to  do  so.  But  even  if  be  had  powe^ 
there  are  several  points,. connected  with  this 
arbitration,  which  would  have  invalidated  ft. 
In  the  first  place,  all  the  plaintiffs  and  all 
the  defendants  did  not  agree,  by  any  writing 
or  by  signing  their  names  to  any  document, 
to  refer  the  matters  in  dispute  to  arbitratiott. 
It  is  true  the  present  appellant  before  us 
may  have  been  one  of  those  who  may  have 
agreed  to  the  arbitration,  and  therefore  thi* 
point  mighP  not.  have  been  allowed  to  be 
taken  in  special  appeal  by  him  had  it  not 
been  that  the  arbitration,  to  which  he  origw 
nally  agreed,  had  not  been  actually  carried 
out.  At  first,  reference  was  made  to 
arbitrators,  but  on  account  of  some  dek] 
in  giving  their  award,  a  single  arbitrator, 
was  appointed  to  decide.  The  Judge  stales 
that  the  pleaders  for  both  parties  conseflP 
ed  that  this  single  arbitrator  should  decide 
the  case.  It  is  not  sufficient  that  the 
pleaders  should  consent  to  the  arbi 
and  it  is  apparent  that  none  of  the  paitki 
actually  consented  to  the  arbitration  of  "~ 
single  person. 

Looking  to  all  the  facts  of  the  case,  w*  j 
think  that  the  Judge  is  bound  to  decide  tblv 
case  himself,  and  we  remand  this  case  to 
him  for  decision. 


The  17th  July  1871. 

Present : 

The  Hon'ble  K.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Arbitration— Jurisdiction— Act  X.  of  1859. 

Case  No.  397  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from  a*  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  2gih 
December  r8jo,  reversing  a  decision  0/ the 
Deputy  Collector  of  that  District \  dated  the 
igth*Afay  1870. 

Moonshee  Gazee  (Plaintiff),  Appellant, 

versus 

4> 

Ilameed  Buksh  (Defendant),  Respondent.        Costs  to  follow  the  final  result  of  the  saiu 
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The  18th  July  1871. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges. 

cctment  —  Right  of  Occupancy  —  Buildings- 
Proprietary  Rights. 

Case  No.  197  of  1871. 

tour/  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Gya,  dated  the 
94th  November  18 Jo,  reversing  a  decision 
tf   the    Moonsiff  of  Aurungabad,    dated 

fie  *$ih  March  18 jo. 

i 

fofdur  Ali  Khan  and  others  (Defendants), 

Appellants, 


versus 

Jeo  Narain  Singh  (Plaintiff),  Respondent. 
*         *        *         for  Appellants. 

■ 

Mr.  C.  Gregory  for  Respondent. 

Adaimto  occupy  a  building  cannot  be  maintained 
l.tbe  ground  of  a  previous  tenant's  long  occupancy  of 
blind,  as  against  a  landlord  who  has,  since  the  death 
I  t«ch  tenant,  exercised  rights  of  ownership  over  the 
tot, 

A  decree  for  the  removal  of  a  building  upon  his 
ltd  nay  be  given  to  the  owner,  even  though  he  has 
faod  by  and  allowed  the  defendant  to  construct  it,  pro- 
ofed the  building  is  not  substantial,  and  has  not  cost 
}tocb,  and  the  materials  may  be  removed  without  dif- 

1 
l 

[fyyley,  J. — Wk  think  this  special  appeal 
*nt  be  dismissed  with  costs. 

Vol.  XVI. 


Three  grounds  have  been  urged  before  as 
in  special  appeal ;  firstly -,  that  the  decision  of 
the  Lower  Appellate  Court  is  wrong,  in  re- 
gard to  the  plea  of  limitation,  in  two  ways : 
in  the  first  place,  because  there  is  no  evi- 
dence of  the  plaintiff's  possession  within 
1 2  years  of  suit ;  and,  in  the  next  place,  be- 
cause in  disposing  of  the  plea  of  limitation 
the  Lower  Appellate  Court  has  reasoned  with 
reference  to  the  right  of  tenancy  in  a  way 
erroneous  in  law. 

The  second  plea  is  that,  according  to  the 
custom  of  the  country,  a  suit  to  eject  a  ten- 
ant from  a  building  would  not  lie. 

The  third  plea  is  that  a  decree  for  the 
demolition  of  the  house  is  contrary  both  to 
the  law  and  the  precedents  of  this  Court, 
for  the  plaintiff  being  a  resident  of  the  same 
village  with  the  defendant,  it  must  be  pre* 
sumed  that  he  (plaintiff)  was  aware  when 
the  house  was  commenced  to  be  built,  and 
not  having  interfered  must  be  presumed  to 
have  given  an  implied  consent  to  its  com- 
pletion. The  facts  of  the  case  are  these: 
The  plaintiff  sued  for  possession  of  certain 
lands,  and  demolition  of  a  building  erected 
thereon,  valuing  the  suit  it  Rupees  100.  The 
plaintiff's  allegation  was  that  the  land  in 
dispute  with  the  house  standing  thereon 
was  his,  plaintiff's,  property,  but  permissive- 
ly  in  the  occupation  of  one  Himmut  Ali 
Khan  who  held  it  for  a  very  long  time ;  that 
after  his  death  the  house  fell  down,  and  the 
plaintiff  re-occupied  it  as  his  sole  property, 
exercising  his  right  of  ownership  by  culti- 
vating the  land  and  receiving  the  profits 
thereof. 

The  defendants'  case  was  that  the  land 
in  dispute  belonged  to  their  predecessor, 
Akbur  Ali,  with  two  houses  standing  there- 
on, one  of  which  he  occupied  himself,  and  the 
other  he  gave  to  Himmut  Ali,  after  whose 
death  they  (defendants)  joined  that  house 
with  their  own,  and  that  plaintiff  had  no 
right  or  title  thereto. 

The  first  Court  dismissed  the  plaintiff's 
suit. 

On  appeal  the  Lower  Appellate  Cc*|rt  gave 
the  plaintiff  a  decree  to  the  effect  that  the 
"  plaintiff  do  recover  possession  of  the  land 
"  under  claim  by  demolishing  the  house 
*'  prepared  by    the    defendants,    and    also 

costs,"  &c.  % 
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•In  special  appeal,  the  three  grounds  as 
*b<W  stated  hare  been  pressed  before  us. 

As  to  the  first  objection,  the  facts  show 
thai  both  before  the  first  Court  and  the 
££«  Appellate  Court,  the  question  of  limit- 
IT*  depend  entirely  on  the  merits  o M£ 
case,  oi«.,  whether  the  plaintiff  «ad  posses- 
S?wUhn  ,2  years  of  suit  of  the  land  on 
Sfch  the  house  stood  by  virtue  of  his  own 
exclusive  right. 


On  the  second  ground,  viz.,  that,  according 
to  the  custom,  the  plaintiff  cannot  sue  to 
Seci  the  tenant  from  the  building,  it  is  true 
that  the  point  pressed  upon  us  is  that  the 
plaintiff  cannot  interfere  with  the  dukhul 
(possession)  of  the  defendants,  but  it  must 
uTemembered  that  in  this  case  it  is  put  on  the 
ground  that"  the  possession  V"UuleabH) 
Hi  kudimee.  As  Himmut  Ah  died  after 
being  in  possession  for  20  or  30  years,  it  is 
likely  thit  such  a  right  did  accrue  id .hit 
caw,  but  the  defendants  could  not  admitted- 
ly build  their  house  before  Himmut  Ah  s 
d<*h,  and  we  have  a  finding  that,  after 
Himmut  Ali's  death  and  the  fall  of  the  build- 
iofc  tb»  plaintiff  exercised  right  of  ownership 
ow  Ow  lands  in  dispute,  so  that  the  plea  of 
?l»tcm,  which  might  be  the  basis  of  the  de- 
fendant's objection  on  proof  of  very  long 
occupation,  does  not  apply  under  the  facts  ot 
this  case. 

As  regards  the  third  objection,  ws., 
that  the  Lower  Appellate  Court  is 
wrong  in  giving  the  plaintiff  a  decree 
for  the  demolition  of  the  building,  each 
case  of  this  kind  must  depend  upon  its  pe- 
culiar focts  and  circumstances.  In  some 
cases  where  a  co-sharer  stands  by  and  allows 
his  co-parcener  to  raise  and  complete  a  build- 
ing under  their  very  eyes  without  any  kind 
of  objection  whatever  (such  as  in  Janokee 
IHssia's  case,  Sudder  Dewanny  Adawlut, 
1856)  it  was  held  that  the  co-sharer  must 
be  presumed  to  have  given  an  implied  con- 
sent,  and  is  not  entitled  to  demolish  after  the 
building  is  completed.  In  other  cases,  where 
it  is  found  that  there  has  been  some  neglect 
on  the^art  of  the  plaintiff,  and  there  is  some 

J  round  for  belief  in  the  good  faith  of  the 
efendant,  and  it  is  seen  that  a  considerable 
expense  has  been  undergone  by  him,  the 
Courts  have  only  awarded  damages  to  the 
plaintiff  and  not  ordered  demolition. 


In  a  third  class  of  cases  where  the 
ing  is  not  of  any  permanent  or   subi 
kind  or  built  at  any  very  great  exp 
where  the  materials  may  be  removed  wil 
difficulty,  a  reasonable  time  is  *w 
remove  such  materials,  and  the  land  is 
over  to  the  rightful  owner. 

Now,  here  it  is  admitted  by  both 
that  the  house  is  one  of  mud  walls 
tiled  chupra  roof,  and  under  the  ci 
stances  we  think  that  a  reasonable  iiroe,< 
one  month  from  the  date  of  the  passil 
this  decree,  should  be  allowed  to  the 
fendant,  in  order  that  he  may  remove 
materials  of  the  house  without  interfi 
with  the  plaintiff's  exclusive  right  of 
ship  over  the  land. 

In  this  view,  we  modify  the  decree  of 
Lower   Appellate   Court,   and   dismiss 
special  appeal  with  costs.  • 


The  1 8th  July  187 1. 

Present  : 

The  Hon'ble  Dwarkanath  Mitier  and  W, 
Ainslie,  fudges. 

Joint  family-estate  —  Presumption  —  Quo* 

probandi. 

Case  No.  244  of  1870. 

Regular  Appeal  from  a  decision  passed 
the    Subordinate   Judge    of  the   2+* 
gunnahs,  dated  the  29th  July  18 jo. 

Hurish  Chunder  Doss  (Pauper  PlaintiH). 

Appellant, 

versus 

Gouree  Pershad  Chatterjee  and  others 
(Defendants),  Respondents. 
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ft,  A/.  Af.  Lhitia  and  Baboo  Romanith  Bast 
p  for  Appellant. 

jpoos  yuggadanund  Mookerjee  and  A  shoo- 
^         task  Dhur  for  Respondents. 

£'i  suit  for  property  acquired  from  the  proceeds  of 
Efcfieged  joint  trade,  the  joint  character  of  which 
jnther  admitted  nor  proved,  the  onus  lies  in  the 
IrasUnce  on  the  plaintiff  who  is  not  entitled  under 
f  circumstances  to  the  ordinary  presumption  of 
tttoa  Law  arising  from  the  existence  of  joint  family- 

tyftler,  y. — We  are  of  opinion  that  the 
||raent  of  the  Subordinate  Judge  in  this 
fc  ought  to  be  affirmed.     It  is  admitted  on 
gb  sides  that  there  was  no  ancestral  pro- 
ity  from  the  proceeds  of  which  the  pro- 
pies  in  dispute  couid  have  been  purchas- 
L  and  it  is  also  admitted  that  the  whole  of 
lie  properties  were  purchased  out  of  the 
Iceeds  of  a  trade  in  wood  which  was  car- 
U  on  in  the  name  of  Ram   Rutton,  and 
tan  Rutton  alone.     In  this  state  of  things, 
b  only  question  which  we  have  to  deter- 
fne  is  whether  that   trade  was   the   joint 
kde«o£  the  plaintiff's  father,  Gooroo  Churn, 
id  Ram   Rutton,    and   afterwards   of   the 
tratift  and  of  Ram  Rutton.     On  this  ques- 
ta,  the  weight  of  evidence  is  certainly  in 
vor  of  the   defendant,    respondent.      We 
ive  got  the  testimony  of  the  maternal  un- 
e  of  Ram  Rutton.     He  gives  a  full,  clear, 
id  detailed  account  of  Ram  Rutton's  life, 
lowing  how  he  commenced  business,  and 
5w  the. trade  in  wood  at  Doorgapore  was 
ft  ap  and  carried  on  by  him  on  his  exclu- 
de account.  *  Then,   again,   we   have   the 
ridence  of  Sreeram  Sircar,  a  man  who  was 
l  the  employ  of  Ram   Rutton  for  a  great 
amber  of  years.     He  also  clearly  and  dis- 
inclly  swears  to  the  fact  that  the  trade  in 
bod  carried  on  by   Ram  Rutton  was  ex- 
tevely  his,  and  that  neither  the  plaintiff 
tor  his  father  Gooroo  Churn  had  any  in- 
PCit  of  any  kind  in  it.     But  above  all,  the 


his  own  and  exclusive  properties ;  that  they 
were  mortgaged  by  him  to  different  indivi- 
duals who  advanced  considerable  sums  of 
money  on  the  belief  that  they  belonged 
exclusively  to  him;  and  that  during  the 
whole  of  this  time  the  plaintiff  never  brought 
forward  any- objection  upon  the  ground  that 
he  was  interested  in  any  of  these  properties 
as  a  joint  owner  with  Ram  Rutton.  Tbfe 
plaintiff  said  in  his  depositions  in  the  Lower 
Court  that  he  knew  nothing  about  these 
transactions;  but  this  is  a  statement  which 
we  are  by  no  means  inclined  to  believe. 
We  further  find  upon  his  own  admission 
that  there  are  other  properties  still  in  the 
exclusive  possession  of  Ram  Rutton's  wi- 
dows, to  which  he  has  not  yet  advanced  any 
claim  whatever.  It  has  been  said  that  the 
plaintiff's  cause  of  action  with  reference  to 
those  properties  is  different  from  hi$  Cause 
of  action  in  respect  of  the  properties  now 
in  dispute.  But  this  is  no  explanation 
whatever  of  the  strong  inference  which 
arises  from  the  fact  above  referred  to  against 
the  truth  of  the  plaintiff's  case.  If  it  is 
true  that  his  aunts  dispossessed  him  from 
those  properties  after  the  death  of  his  uncle 
Ram  Rutton,  and  are  still  retaining  them  in 
their  exclusive  possession,  it  is  almost  incre- 
dible that  those  very  aunts  should  come 
forward  and  try  to  support,  by  their  oaths, 
the  case  now  set  up  by  him,  upon  the  ground 
that  the  whole  of  the  properties  acquired 
by  Ram  Rutton  were  acquired  from  the 
profits  of  the  joint  trade.  ' 

It  has  been  further  contended  that  thf 
burden  of  proof  has  been  wrongly  thrown 
upon  the  plaintiff.  It  is  quite  cleax  under 
the  circumstances  of  the  case  that  the 
burden  of  proof  was,  in  the  first  instance, 
upon  the  plaintiff;  inasmuch  as  there  is 
no  proof  whatever  of  the  existence  of  any 
joint  property.  Consequently,  in  the  ab* 
sence  of  any  admitted  nucleus  to  start  with, 
the  plaintiff  cannot  get  the  benefit  of  the 
ordinary  presumption  of  Hindoo  Law  arising 
from  the  existence  of  an  admitted  or  proved 


•ode  in  which  Ram  Rutton  was  allowed  to  joint  undivided  family-estate.  But  be  that 
kal  with  most  of  the  properties  in  dispute, '  as  it  may,  it  is  quite  clear  from  the  record 
"~  rda  the  strongest  ground  for  supposing  that  the  weight  of  evidence  is  enturely  ut 
the  plaintiff's  case  is  quite  unfounded,  favor  of  the  defendant,  and  we  are,  there- 
Fe  find  it  proved  by  evidence,  the  credibi-  I  fore,  of  opinion  that  this  appeal  ought  to  be 


<tf  which  has  not  been  questioned  in  any 
icr  whatever,  that  most  of  these  pro- 
bates were  dealt  with  by  Ram  Rutton  as 


dismissed  with  costs,  including  the  value  of 
the  stamp  for  which  the  plaintiff  is  liable  to 
the  Government,         % 
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and  if  he  did  not  do  so,  but  waited  for  the 
creditor  to  sue  him,  he  was  guilty  of  that 
inadvertence  which  Mr.  Austin  required  to 
complete  the  creditor's  cause  of  action.  As 
no  notice  of  payment  was  due  from  the 
debtor  to  the  creditor,  so  no  demand  was 
due  from  the  creditor  to  the  debtor.  If  the 
creditor  brought  his  action  without  a  de- 
mand, the  Courts  of  this  country  would  pro- 
bably exercise  their  discretion  by  refusing 
him  costs.  In  the  course  of  his  argument,  the 
following  authorities  were  cited  by  Mr. 
Macrae :  Co.  Litt.  2o8£ ;  Rolle's  Abr.,  Con- 
dition, H.e;  Collins  vs.  Denning,  3  Salk. 
227;  Farquhar  vs.  Morris,  7  T.  R.  124; 
1  Selwyn's  Nisi  Prius  344  ;  Norton  vs.  Ellam, 
$  M.  and  W.  461;  Gibbs  vs.  Southam,  5 
B.  and  Ad.  911 ;  Byles  on  Bills,  10th  Edn., 
p.  215;  Herupammal  vs.  Hanuman,  5  Mad. 
H.  C.  Reports  472  ;  Parbutty  Churn  Mooker- 
jee  vs.  Ramnarain  Muttylall,  5  Ben.  L.  R. 
397  ;*  Tarinee  Pershad  Ghose  vs.  Prankissen 
Banerjee,  14  W.  R.  224;  Moonshee  Abdool 
Ali  vs.  Tara  Chand  Ghose,  6  Ben.  L.  R. 
292 ;  Colebrooke's  Digest,  Book  I.,  Ch.  5, 
Section  166,  si.  2 ;  Colquhoun's  Roman 
Civil  Law,  Sections  2216,  2217  ;  Pothier  on 
Obligations,  Part  II.,  Chap.  3,  Art.  3,  Section 
1  ;  Story  on  Promissory  Notes,  Ch.  6,  Sec- 
tion 207  (American  case) ;  Austin  on  juris- 
prudence, Vol.  II.,  p.  157.  * 

Marindin  for  the  plaintiff  was  commenting 
on  the  English  cases  which  were  cited  by 
Macrae,  and  contending  that  they  did  not 
apply  to  the  present  case,  when  the  Court 
stopped  him,  and  called  on  Macrae  to  meet  its 
view  that  the  contract  in  this  case  was  alter- 
native, and  that  it  differed  from  an  ordinary 
contract  to  pay  interest  so  long  as  a  debt  re- 
mained unpaid.  Before  he  was  stopped 
Marindin  had  cited  Carter  vs.  Ring,  3  Camp. 
459;  Simpson  vs.  Routh,  2  Band  C.  682; 
Fenton  vs.  Emblers,  1  Wm.  Black.  352  ; 
and  Barough  vs.  White,  4  B.  and  C.  325. 

Macrae  then  submitted  that  the  contract 
was  not  a  written  one,  but  was  merely  in 
effect  stated  by  the  Court  below,  and  the 
defendant  ought  not,  therefore,  to  be  held  too 
strictly  to  the  terms  used  by  the  Lower 
Court,  and  that  the  fair  construct  ion  of  the 
contract  was  that  the  defendant  engaged  to 
pay  interest  to  the  plaintiff  at  the  rate  of 
6  rupees^a  month  on  the  principal  sum.  so 
long  as  that  sum  remained  in  his  hands,  and 
that  if  return  of  the  principal  were  demand- 
ed  in  the  middle   of  a   month   there   was 


*  See  the  case  given  as  a  foot-note  at  page  164. 


nothing    in    the    contract    to    prevent 
debtor   from   repaying   it   with   the   pn 
tional   amount   of   interest    for   the 
period  of  the  month  due  at  that  date. 

The  following  judgments  were  delivered  \ 
the  High  Court : — 

Norman,  C.  /.—The  case  stated  by 
first  Judge  of  the  Small  Cause  Court  is 
"  on  the  6th   March   1 S66,   the   plaintiff, 
"  Hindoo  widow,  sold  certain  land  situa! 
"  in    Calcutta,    which   formed    part    of 
"  estate   of  her   deceased   husband,    to  d 
"  defendant  for  a  sum  of  Rupees  800. 
"  price  was  paid  to  the  plaintiff,  whp  on 
"  same  day  made  it  over  to  the  defendant 
"  der   an  agreement  that  she  should  reet 
"  six  rupees  monthly  by  way  of  interest, 
"  that  Ihe  principal  sum  should  be  re-} 
"able  on  demand.     Interest    was   paid 
"  cdrdingly  by  the  defendant  for  three 
"  up  to  the  end  of  Cheyt  1275  (March  1! 
"  From  that  date  the  defendant  discontim 
4<  payment  of  interest.     The  plaintiff  tl 
"  upon  demanded  re-payment  of  the  pruw 
'*  pal,  which  the  defendant  refused.     On  tkd 
"4th  July  1870  the  plaintiff  instituted  ttej 
"  present  action   against  the   defendant*  for 
"  the   recovery  of  the   principal  sum    lent, 
"  with  interest  from   the  date  when  it  was 
"  withheld  up  to  the  date  of  suit." 

The  question  is  whether  the  suit  is  bar* 
red   by  Clause  9,  Section   1,    A&  XIV.  of 
1859.    The  first  Judge  of  the  Court  of  Small 
Causes,  referring  to  the  case  of  Tarinee  Per- 
sad    Ghose    vs.    Prankishen    Banerjee,    14 
W.  R.  224,  was  of  opinion  that  the  suit  was 
not  barred,  and  accordingly  made  a  decree  ■ 
in    favor    of    the    plaintiff    subject    to  the  \ 
opinion  of  this  Court  on  the  question  above  I 
stated. 

It  is  necessary  to  observe  that  the  con- 
tract in  the  present  case  is  not  a  single,  en* 
tire,  indivisible  contract*  to  pay  the  sum  lent 
with  interest,  as  in  the  case  of  Norton  m. 
Ellam,  2  Meeson  and  Welsby  46i.f 

*  As  to  the  effect  of  such  a  contract  when  the  con- 
tract is  to  pay  principal  and  interest  on  a  certain  day, 
see  VVatkitis  versus  Morgan,  6  Car.  and  Payne  661. 

t  The  rule  that  when  no  time  is  fixed  for  the  per* 
forraance  of  a  stipulation,  the  obligor  is  bound  to  per- 
form the  stipulation  immediately,  and  not  merely  whet 
he  shall  be  apprised  of  the  wish  of  the  obligee,  is  by  aft 
means  peculiar  to  English  law. 

The  American  rule  follows  that  of  English  Lav* 
Mory  on  Bills,  Ch.  IX.,  p.  2S1. 

The  rule  of  the  Civil  Law  is  similar. 

In  Domat's  Civil  Law,  Part  I.,  Book  L,  Tit.  !-,  Sec- 
tion III.,  para.  86,  it  is  said :  •*  If  it  has  been  omitted 
"  in  a  covenant  to  express  the  term  of  payment,  ot 
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^  It  contains  two  distinct  and  separate  obli- 
fettions,  viz ,  first,  an  obligation  to  -  pay  6 
tepees  month  by  month  by  way  of  interest ; 
pad,   secondly,  an  obligation  to  repay  the 

E'ncipal  on  demand.  The  plaintiff  does  not 
id  herself  to  allow  the  principal  money  to 
Eemain  in  the  hands  of  the  defendant  for  any 
fiake  period  of  time,  and,  I  think,  it  must 
admitted  that,  according  to  the  true  con- 
ction  of  this  contract,  the  plaintiff  would, 
any  time,  have  a  right  to  demand  pay- 
Jfcent  of  the  principal ;  and  by  parity  of  rea- 
soning the  defendant  would,  at  any  time,  have 
k  right,  instead  of  continuing  the  monthly 
^p-ment  of  six  rupees,  to  pay  off  the  prin- 

In  construing  contracts  no  rule  is  belter 
blished  than  that  full  effect  must  be 
en  to  every  part  of  the  contract.  If  the 
intract  with  which  we  have  to  deal  be 
ed  as  an  obligation  to  pay  six  rupees  a 
feooth.  and  also  as  an  obligation  to  repay 
|ke  principal  sum  immediately  without  any 
demand,  the  two  parts  of  the  contract  would 
be  repugnant.  The  defendant,  however 
willing  to  perform  his  part  of  the  contract, 
would  not  know  whether  to  repay  the  Rupees 
Soo'at  once,  or  to  wait  for  a  month  and  pay 
the  six  rupees. 

Bet  if  the  two  obligations  are  construed 
as  alternative — if  the  term  on  demand  is  to 
be  construed  as  if  it  were  written  upon  be- 
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delivery  of  any  other  thing  promised,  it  is  a  conse- 
quence of  the  covenant  that  since  the  term  is  added 
only  in  favor  of  the  person  who  is  obliged,  if  no  time 
**ts  allowed  him  for  performing  what  he  ought  to  do  or 
Mto  give,  he  is  bound  to  give  it,  or  do  it,  immediately 
"aid  without  delay;  unless  it  happens  that  the  per- 
formance of  the  covenant  implies  the  necessity  of  a 
delay,  as  if  the  performance  is  to  be  made  in  another 
place  than  that  where  the  parties  entered  into  the 
covenant."  See  also  the  Digest,  Book  XLV.,  Tit.  I., 
Ue  Verborum  Obligatlonibus,  Section  41,  Clause  1 ; 
tnd  Book  L.,  Tit.  XVII.,  De  Regulis  Juris,  Sec- 
tion 14.  •'  In  omnibus  obligationibus  in  qui  bus  dies 
non  ponitur,  precsenti  die  debet ur." 

So  in  the  Roman  Dutch  Law,  Van  Leeuwcn,  Book  4, 
Qttp.  3,  Section  3,  p.  324.  *'  The  effect  of  a  promise 
H  made  to  be  performed  simply  is,  that  it  acquires  its 
"commencement  immediately,  and  the  acceptor  thereby 
"acquires  without  delay  a  right,  and  an  action. " 

The  French  Code  seems  to  lay  down  the  same  rule, 
Code  Civil,  Book  III.,  Tit.  III.,  Section  1187. 

T*e  Scotch  Law  follows  the  Civil  Law  on  this  point. 
Wl\  Principles  of  the  Law  of  Scotland,  Sections  45 
Atio,  201 ;  Lrskine's  Principles  of  the  Law  of  Scotland, 
gaofc  III.,  Tit.  1,  Section  3,  page  277,  Edition  of  1870; 
napier  on  Prescription,  p.  774.  The  rule  requiring 
**ice  to  the  debtor  if  he  can  be  found  before  comment 
wg  the  action  under  the  Roman  Law,  as  mentioned  by 
Mr.  Austin,  does  not  qualify  the  nature  of  the  obligation 
*  m  country.  The  discretion  of  the  Cou  rt  as  to  costs 
|Bt sufficient  protection  to  the  debtor. 


ing  (hereto  requested  or  after  demand,  fhe 
whole  contract  becomes  consistent  and  in* 
telligible.  The  defendant  is  bound  to  pay  to 
the  plaintiff  a  monthly  sum  of  six  rupees, 
until  the  principal  sum  Rupees  800  be  demand* 
ed ;  and  immediately  on  such  demand,  and  not 
before,  except  at  his  own  election,  the  de- 
fendant is  liable  to  pay  to  the  plaintiff  the 
principal  sum  of  Rupees  800.  If  this  view  of 
the  case  be  correct,  the  case  before  us  falls 
within  the  rule  that  where,  by  the  terms  of 
the  contract,  either  express  or  implied,  it  is 
stipulated  that  a  request  or  demand  of  per- 
formance shall  be  made,  such  demand  must 
be  made  in  order  to  complete  the  cause  of 
action. 

This  must  always  be  the  case  if  the  obli- 
gation is  in  the  alternative,  and  the  obligee 
has  the  right  of  election. 

In  the  present  case,  while  the  plaintiff 
consents  to  receive  the  six  rupees  a  month, 
and  the  defendant  pays  that  sum  regularly, 
the  defendant  is  under  no  obligation  to  pay 
the  Rupees  800  to  the  plaintiff.  The  defendant 
retains  the  money  on  terms  analogous  to 
those  in  which  a  tenant-at-will  holds  land  on 
payment  of  a  fixed  rent.  In  order  to  deter- 
mine the  tenancy  in  the  one  case,  and  the 
right  to  retain  the  money,  making  the 
monthly  payments,  in  the  other,  as  notice  in 
the  one  case,  so  a  request  for. payment  in  the 
other,  would  seem  to  be  necessary.  If  the 
construction  suggested  be  correct,  as  long  as 
the  defendant  fully  performs  the  first  of  the 
two  alternative  obligations  by  paying  the 
sum  of  6  rupees  monthly,  the  contract  conti- 
nues to  be  fully  performed,  and  there  is  no 
breach  of  it. 

The  case  may  be  compared  to  that  of  the 
grant  of  an  annuity  which  the  defendant 
has  a  right  to  redeem  on  payment  of  the 
purchase-money. 

The  case  of  Cowper  vs.  Godmond,  9 
Bingham  748,  is  somewhat  analogous  to 
that  now  before  us.  There  the  sum  of 
,£"1,999  had  been  paid  by  the  plaintiff  as  the 
consideration  for  an  annuity  of  ^337  in  May 
1824.  Payments  on  account  of  the  annuity 
were  made  by  the  defendant  till  the  year 
1829.  In  the  year  1830  the  defendant 
obtained  an  order  from  the  Court  <$  King's 
Bench  setting  aside  the  warrant  of  attorney 
and  judgment  by  which  the  annuity  was 
secured,  upon  the  ground  that  the  grant  of 
the  annuity  was  void  on  account  of  a  de- 
fect in  the   memorial.    The  plaintiff  then 
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brought  his  suit  to  recover  back  the  con- 
sideration. The  defendant  objected  that 
the  suit  was  barred  by  limitation  on  the 
ground  that  the  right  of  action  accrued  at 
the  time  of  the  original  contract  in  1824. 

9 

Tindal,  C.  J.,  says:  ''The  question  is 
whether  the  plea  of  the  statute  of  limita- 
tions is  a  bar  to  an  action  for  money  had 
and  received  for  recovery  of  the  considera- 
tion-money of  a  void  annuity,  when  the 
annuity  was  granted  more  than  six  years 
before  action  brought,  but  was  treated  by 
the  grantor  as  a  subsisting  annuity  within 
that  period  ?  That  question  depends  upon 
another,  within  what  time  did  the  cause  of 
action  arise?  The  cause  of  action  com- 
prises two  steps.  The  first  is  the  original 
advance  of  the  money  by  the  grantee ;  the 
second  is  the  grantor's  election  to  avail 
himself  of  the  defect  in  the  memorial  of  the 
annuity.  The  cause  of  action  was,  there- 
fore, not  complete  till  the  last  step  was  j 
taken  in  Michaelmas  Term,  1830.  If  we 
were  to  decide  otherwise,  the  grantor  of  a 
defective  annuity  might  in  every  case 
defraud  the  annuitant  by  paying  the  arlnuity 
for  six  years,  and  then,  having  set  aside  the 
security,  pleading  the  statute  of  limita- 
tions." 

It  is  true  that  this  case  is  not  precisely  in 
point,  because,  as  was  pointed  out  by  Ser- 
jeant Wild  in  argument,  the  grantee  was 
precluded  from  questioning  the  validity  of 
the  annuity,  and  consequently  could  main- 
tain no  action  till  the  grantor  had  elected  to 
avoid  the  annuity.  In  the  present  case  it 
was  in  the  power  of  the  plaintiff  at  any  time 
by  notice  or  demand  to  determine  the  defend- 
ant's obligation  to  pay  the  monthly  sum  of 
six  rupees,  and  to  call  on  him  to  perform  the 
other  branch  of  the  agreement.  But  the  fact 
that  the  plaintiff  had  an  option  to  that  effect 
does  not  show  that  she  was  bound  to  exercise 
it.  Nor  can  it  be  presumed,  for  the  purpose 
of  defeating  her  right  by  a  plea  of  limitation, 
that  she  had  exercised  that  option  when 
such  presumption  would  be  contrary  to  the 
fact.  It  may  be  that  the  defendant,  by 
ceasing  to  pay  the  monthly  instalment  of 
interest,  might  render  it  unnecessary  for 
the  plaintiff  to  make  a  demand  before  bring- 
ing any^suit.  But  on  that  point  it  is  not 
necessary  to  express  any  opinion. 

If  the  true  construction  of  this  contract 
be  as  I  have  supposed,  it  is  clear  that 
the  suit,  having  been  brought  within  three 
years  from  the  date  hi    the  last  monthly 


payment  and  within  three  years  frod 
the  demand,  is  within  time.  I  prefer  to  rejj 
this  case  on  general  grounds  —  upon 
construction,  and  what  I  conceive  to  be 
true  meaning  of  the  contract. 

But  another  ground  was   also  put  f 
ward  on  which  the  plaintiff's  case  may 
rested,  viz.,  that  the  parties  are  Hind 
that  within  the  original  jurisdiction  of 
High    Court,   by  the    17th    Section  of 
21st  Geo.  3  Cap.  70,  matters  of  contract, 
dealing  between  party  and  party  are  to 
determined,  in  the  case  of  Hindoos,  by 
laws  and  usages  of  Hindoos;   that  by 
Hindoo  Law  a  loan  which  has  been  fecei 
from  the  hands  of  another  in  the  form 
a  loan  at  interest,  shall,  if  the  time  of  paj 
ment  be  not  expressed,  be  paid   on  dem 
with  the  interest  then  due,  if  not  previ 
demanded,  when  interest  ceases  or  be 
equal  to  the  principal.     In  support  of 
propositions  the   text  of  Vrishaspati, 
brooke's  Digest,  Book  1,  Chapter  V.,  Vc 
166,  was  cited. 

In  Halhed's  Code  of  Gentoo  Laws,  CI 
ter  1,  Section  4,  p.  17,  it  is  said  :  "If  ajnafi^ 
lends  money  with  a  stipulation  to  be  paid  oft, 
demand,  and  the  borrower  consents  to  take 
it  upon  this  restriction,  he  shall  accordingly 
pay  it  when  demanded.11 

I  desire  to  guard  myself  from  being  sap- 
posed  to  assent  to  the  views  of  Mr.  Austin, 
stated  by  the  Court  in  the  case  of  Tarinee 
Pershad  Ghose  versus  Prankissen  Banerjee, 
14  W.  R.,  p.  224.  I  cannot  bat  think  that, 
however  plausible  those  views  may  sound, 
it  might  be  quite  another  matter  if  they  were  j 
reduced  into  practice.  ! 

To  say  as  a  matter  of  general  law  that  j 
a  tradesman  who  sells  goods  to  a  customer* 
without  any   express  stipulation  as  to  the 
time  of  payment,  or  that  a  banker  who  lends 
a  customer  money  or  honors  an  overdraft 
cannot    sue    until  after  a  demand  of  tne 
money,  would  be  to  introduce  a  new  element 
into    mercantile    law,    for    which    there  11  \ 
certainly  no  authority,  and  which,  1  belief*  1 
would   lead   to    most    inconvenient   conse- 
quences. 

The  present  case  is  similar  in  all  reaped*  . 
to  that  before  Mr.  Justice  Macpherson  in  ! 
the  5th  Bengal  Law  Reports,  page  396.* 

*  See  foot-note  at  page  164. 
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that  learned  Judge  expressed  in  very 
ig  language  his  opinion  that  the  suit 
not  barred,  though  he  decided  otherwise, 
ndering  himself  bound  by  English  author- 
,  which,  I  think,  do  not  decide  the 
stion.  The  decision  of  the  Judge  of 
Small  Cause  Court  appears  to  me  to  be 
rect.  The  plaintiff  will  get  the  costs  of, 
occasioned  by,  the  statement  of  the 


*Phtar,  J. — I  concur.  It  is  settled  in 
:lish  law  by  the  authority  of  such 
as  Norton  vs.  Ellam  (2  M.  and  \V. 
1)  that  a  simple  promise  to  pay  money 
f  demand  constitutes  an  obligation  to 
the  money  at  once,  whether  demand 
actually  made  or  not ;  and  that  con- 
[aently  an  action  can  be  brought  to 
1  payment,  without  any  previous  de- 
at  any  the  earliest  time  after  such  a 
ise  made.  The  same  is  the  case  if 
promise  be  a  promise  to  pay  money  on 
and  with  interest,  the  only  difference  be- 
en these  two  instances  being  that  in  the 
ter  the  debt  grows  with  the  time,  while 
the  other  it  remains  constant.  But  the 
se'is  materially  altered  when  any  addi- 
.Joal  element  is  introduced  into  the  contract. 
(ft  the  matter  before  us,  as  I  understand  the 
learned  first  Judge's  statements  of  the  facts, 
It  was  agreed  between  the  parties  that  while 
the  money  was  to  be  repaid  on  demand,  yet, 
Mtil  re-payment,  the  plaintiff  was  to  receive 
fcriodically,  namely,  every  month,  a  speci- 
fic sum  by  way  of  interest.  This  latter 
Wpalation  is  in  its  character,  so  to  speak, 
•Seraative  to  the  first,  and  clearly  involves 
^oration.  It  seems  to  me  that  by  agreeing 
to  this  the  plaintiff  impliedly  undertook  to 
▼ait  from  month  to  month  for  the  payment 
flf  this  sum,  unless  meanwhile  she  made  de- 
mand for  the  principal,  fn  other  words,  the 
'ttmtract  must  be  considered  as  a  whole,  and 
ftc  promise  to  pay  on  demand  cannot  be 
Itottted  as  separate  from,  and  unaffected  by, 
♦t  arrangement  for  periodic  payments  of 
Jfctoey  by  way  of  interest.  As  long  as  the 
jUmtiff  forbore  to  make  demand  of  the 
principal,  and  the  defendant  at  the  stipulat- 
ed periods  paid  the  monthly  sums  by  way 
"of  interest,  so  long  it  was,  as  it  seems  to  me, 
Impossible  in  reason  to  say  that  the  plaintiff 
Jjd  any  cause  of  suit;  the  contract  was 
l*kady  in  the  course  of  being  carried  out 
fast  as  the  parties  intended  it  should  be. 
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The  19th  July  1871. 

Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Innocent  purchaser — Fraud— Compensation. 

Case  No.  52  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  28th 
October  1870,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  /6th  July  /8yo. 

Sohun  Singh  (one  of  the  Defendants), 

Appellant, 

versus 

.Keola  Bibee  (Plaintiff),  and  another 
*    (Defendant),  Respondents. 

Moonshee  Mahomed  Yusufiox  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Kalee 
Kishore  Sein  for  Respondents. 

A  party  purchasing  what  he  knows  to  be  the   right 

I  and  title  of  some  one  else  than  his   vendor  cannot 

1 

claim  the  character  of  an  innocent  purchaser;  and  is 
not  entitled  to  compensation  for  improvements  to  the 
property  so  purchased  by  him. 

Glover,  J.— One  Huzooree  Mull  had  two 
daughters,  Keola  Bibee  and  Khyaloo.  Khya- 
loo  was  married  to  Koonjoo  Lall  and  bad  a 
son  Rajaram.  The  plaintiff,  who  is  the 
eldest  daughter  of  Keola  Bibee,  sued  to  re- 
cover possession  of  one-half  of  the  family- 
house  erected  on  a  part  of  the  property 
which  has  been  sold  by  Koonjoo  Lall  as  the 
representative  of  his  minor  son  Rajaram  to 
the  defendant.  The  defendant  says  that  he 
bought  this  property,  which  had  at  the  time 
the  ruins  of  a  pucca  house  upon  it,  from  the 
party  entitled  to  sell  it,  that  he  went  to 
considerable  expense  in  building  upon  it,  and 
repairing  the  ruins  of  the  house,  an^that  he 
cannot,  under  any  circumstances,  be  turned 
out.  lie  likewise  pleads  that  the  plaintiff's 
suit  is  barred  by  limitation,  a  period  of  more 
than  1 2  years  of  adverse  possession  having 
elapsed  from  the  data  of  his  cause  of  action, 
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The  act  of  dispossession  is  stated  by  the 
plaintiff  to  be  the  purchase  from  her  sister's 
husband  in  1^63,  and  the  suit  was  brought 
in  1870.  It  appears  that  Huzooree  Mull's 
property  had  been,  on  his  death,  improperly 
taken  possession  of  by  Jusoda  Kooer.  It 
appears  also  that  both  the  sisters  brought 
suits  against  Jusoda  Kooer  in  which  they 
succeeded  and  took  out  execution  of  the 
decrees,  and  got  possession  of  the  property. 

The  Judge,  concurring  with  the  Court  below, 
found  that  no  limitation  applied,  inasmuch 
as  one  of  the  sisters  Khyaloo  took  possession 
of  the  property  in  execution  of  her  decree, 
and  that  there  was  nothing  to  show  that  her 
possession  was  adverse  to  her  sister.  He 
found  also  that  the  house  was  in  ruins,  and 
that  it  was  impossible  to  say  she  took  pos- 
session for  herself  alone.  He  rather  consi- 
dered it  in  the  light  that  the  possession  was 
not  only  for  herself  but  likewise  as  trustee 
for,  and  representative  of,  her  sister.  The 
JuJge,  therefore,  found  that  the  plaintiff's 
suit  was  not  barred  by  limitation.  With  re- 
gard to  the  question  of  compensation  the 
judge  found  that  the  defendant  had  bought 
this  property  with  his  eyes  open,  knowing 
perfectly  well  that  there  was  another  claim 
to  an  8-annas  share  oi  the  estate,  and  that 
he  was  purchasing,  not  from  the  real  owner, 
but  from  a  person  acting  as  guardian  to  the 
owner,  and  as  the  Judge  expressed  it  that  he 
did  not  come  into  Court  with  clean  hands. 

In  special  appeal,  it  is  contended,  1st,  that 
the  plea  of  limitation  has  not  been  properly 
tried  ;  2nd,  that  the  Judge  had  no  right 
to  decree  the  demolition  of  the  house ;  and, 
3rd,  that  in  any  case  the  defendant  ought  to 
have  had  compensation  allowed  him  for  the 
expenses  he  had  incurred  on  the  buildings. 

With  regard  to  the  first  point,  the  issue  of 
limitation,  the  Judge  has  held,  for  reasons 
given  by  him  in  his  judgment,  that  the  pos- 
session of  the  defendant's  vendor,  that  is  to 
say,  the  sister  of  the  present  plaintiff,  was 
not  adverse  to  her,  but  that  the  one  sister 
held  the  property  as  trustee  and  representa- 
tive of  1  he  other ;  but  it  appears  to  us  that 
he  might  even  have  gone  further  and  have 
held  that  both  sis  ers  equally  got  possession, 
for  it  has  been  tound  as  a  tact  by  the  Court 
of  first jjnstance  thai  both  Keola  Bibee  and 
Khyaloo  brought  suits  ag  mist  Jusoda  Kooer ; 
both  g-.t  decrees  ;  both  look  out  execution,  and 
both  got  possession  in  execution  of  these 
decrees.  That  being  so,  it  is  clear  that  the 
present  plaintiff  got  possession  of  the  property 


some  time  in  1862,  so  that  even  patting 
the  question  how  far  her  sister's 
was  a  possession  on  trust  also  for  Keola 
it  seems  clear  to  us  that  Keola  Bibee  had 
session  on  her  own  account  as  well  as  Kl 
loo. 

Then  with  regard  to  the  second  objec 
that  the  Judge  should  not  have  decreed 
demolition  of  the  house,   the   shortest 
swer  is  that  he  has  not  done  any  such  thi 
He  has  merely  decreed  to  the  plaintiff 
sipn  of  a  moiety  of  the  house,  that  being 
share  of  the  family-estate,  and  the  defe 
is  left  In   possession  of  the  other  mo* 
which  he  purchased  from  Koonjoo  Lall, 
father    of   Rajaram,    and    which    pure 
Rajaram,  who  has  since  attained  his  ma} 
has  concurred  in. 

With  regard  to  the  third  objection, 
the  defendant  should  have  had  com 
awarded    him,    it  appears  to  us    that 
defendant  is  not  in  a  position  to  claim 
compensation.    It  is  not  as  if  he  was 
innocent  purchaser  who  bought  the  p 
bond  fide,  believing  that  his  vendor  had 
power  to  sell  it,  and  so  believing  had 
to  large  expense  in  the  erection  and,  i--, 
provement  of  buildings,  the  real  owner  as] 
the   time  looking  on  and  saying  nothing. 
This  is  a  case  in  which  the  purchaser  kaew 
perfectly  well  that  there  was  another  sister; 
surviving,   another    daughter   of    Huzooree 
Mull  who  had  an  8-annas  share  in  the  estate, 
and  he  knew  also  or  must  have  known  ttatj 
at  that  time  that  sister  had  already  broogk 
a  suit  to  recover  her  8-annas  share.    It  it 
impossible,    therefore,    that   the    defendant 
can  assume  the  character  of  an  innocent 
purchaser  :  he  knew  that  what  he  was  baring 
was  the  right  and  title  of  some  one  else 
than    his    vendor.     With    regard    to   the 
expenses  which,  he  says,  he  has  been  at,  ■* 
may  remark  that  what  he  has  done  has  sotj 
been  to  re-build  a  pucca  house,  but  to  take 
advantage  of  some  pucca  walls,  covering 
them  with  tiled  roofs,  so  as  to  make  the- 
house  habitable;  but  this  is  a  very  different 
thing  from   building  a  new  pucca 
whilst  the   real  owner  stood  by  and 
nothing.     In  the  case  of  Thakoor  Chundef 
Paramanick    versus    Ram    Dhun     BbutflV 
charjee,  to  be  found  in  Volume  VI.,  Weetlf* 
Reporter,  pa£e  228,  the  Full  Bench  of  tHfl 
Court  have  ruled  that  where  a  person  •kfl 
makes  improvements  fn  property  is  net  tj 
mere  trespasser,  but  is  in  possession  under  j 
a  bond-fide  title  or  claim  to  title,  he  is  enntM 
either  to  remove  the  materials  or  to  obtain 
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gpensation  for  the  value  of  the  building 
option  of  the  owner ;  but  in  this  case 
defendant  did  not  hold  possession  as  a 
\-fcde  purchaser.  On  the  contrary,  it 
been  found  by  the  Courts  below  that  he 
perfectly  well  that  there  was  another 
imant  to  the  estate,  and  knowing  this, 
he  bought  fraudulently  from  Koonjoo 


the  grounds  of  special  appeal  there- 
tail,  and  we  dismiss  the  appeal  with 


The  20th  July  1871. 

Present : 

Hon'ble  L.  S.  Jackson  and  G.  C,  Paul, 

Judges. 

Fsneral  ceremonies— Intangible  rights. 

Case  No.  368  of  1871. 

i> 

Wtcial  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Gya,  dated  the  23rd 
December  1870,  reversing  a  decision  of  the 
Sadder  Moons  iff of that  District,  dated  the 
&h  May  1870'. 

Jhammun  Pandey  (one  of  the  Defendants), 

Appellant, 

versus 

'  Dinoonath  Pairdey  (Plaintiff),  Respondent. 

Baboo  Gopeenath  Banerjee  for  Appellant. 
Mr.  R.  T.  Allan  for  Respondent. 

•h  birth  moha  brahminy,  or  right  to  officiate  at  fu- 
■**!  ceremonies,  is  incapable  of  transfer. 

!  f 

Jackson,  J. — It  appears   to  us  that  the 

"it  appeal  in  this  case  must  succeed. 

which  the  plaintiff  sought  to  recover 

i>*  as  found  by  the  Court  of  first  instance, 

'Hug  intangible  and  impalpable  :  and  there 

many  ways  in  which  the  cslse  might  be 

;to  show  that  such  a  thing  as  the  alleged 

in  question  is  incapable  of  transfer. 


It  could  not  be  attached  and  sold,  nor  could 
delivery  of  possession  be  given.  Therefore, 
the  Moons  iff  was  right  in  dismissing  the 
suit,  and  the  decision  of  the  Subordinate 
Judge  which  reversed  that  judgment  was 
wrongs,  and  must,  so  far  as  the  special  ap- 
pellants are  concerned,  be  set  aside  with 
costs. 


[fa*ft~*~ ■ —  °*  Wrth  moha  brahmtny,  i .  e%,  a  right 

klM6wtc  at  funeral  ceremonies. 


The  21st  July  1871. 

Present : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 

Judges. 

Evidence  in  execution— Mesne-profits— Rule  of 

assessment 

Case  No.  140  of  1871. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  the  24-Pergunnahs,  dated  the 
yth  November  i8yo,  affirming  an  order  of 
the  Sudder  Moonsiff  of  that  District,  dated 
the  gth  August  1870. 

Kalee  Debee  and  others  (Judgment-debtors), 

Appellants, 

versus 

Modhoo  Soodun  Chowdhry  and  others 
(Decree-holders),  Respondents. 

Baboo  Oopendro  Chunder  Bose  for 
Appellants. 

Baboo  Bhowanee  Churn  Dull  for 
Respondents. 

In  the  execution  of  a  decree  for  the  possession  of  land, 
if  it  is  found  that  the  boundaries  described  in  the  plaint 
are  no  longer  in  existence,  it  is  allowable  to  take  the 
evidence  of  witnesses  to  ascertain  their  former  posi- 
tion. 

The  rule  for  the  assessment  of  mesne-profits  is  that 
the  right  of  the  true  owner  is  to  all  the  profits  of  the 
land,  and  not  merely  to  the  amount  of  ihe  cash  collec- 
tions during  the  time  that  he  is  illegally  kept  out  of 
possession,  and  the  trespasser  mu->t  be  held  responsible 
for  all  that  he  has  realiz-d  and  receive  credit  lor  every 
thing  for  which  he  is  entitled  to  credit,  suclwas  rents 
paid  and  charges  for  collection.  He  does  not  lessen  his 
responsibility  by  remitting  rent  or  neglecting  to  make 
collections. 

Ainslie,  J. — The  contention  of  the  special 
appellant  in  this  caa$  is  founded  on  two 
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decisions  of  this  Court,  one  reported  in 
Volume  XII.  of  the  Weekly  Reporter,  page 
99,  and  the  other  in  9  Weekly  Reporter, 
page  545,  Civil  Rulings. 

The  first  objection  taken  is  that  the 
Court  below  cannot  in  execution  of  a  de- 
cree take  any  fresh  evidence  as  to  the 
boundaries  of  any  property  which  may  be 
the  subject  of  that  decree,  when  such  bound- 
aries are  not  capable  of  being  determined 
by  and  specified  in  the  language  of  the  de- 
cree itself. 

The  judgment  of  Sir  Barnes  Peacock  in 
Volume  XII.  does  not,  as  I  take  it,  go  to  the 
extent  to  which  the  pleader  for  the  special 
appellant  would  wish  to  carry  it.  Sir  Barnes 
Peacock  in  that  case  says  that  the  plaintiff 
could  not  be  allowed  to  go  into  evidence  for 
the  purpose  of  contradicting  the  decree,  or 
for  the  purpose  of  ascertaining  in  the  exe- 
cution-department what  the  Judge  ought  to 
have  ascertained  in  the  trial  of  the  suit. 
But  he  certainly  does  not  lay  it  down  as  a 
rule  that  in  no  case  can  evidence  be  taken 
in  the  course  of  execution-proceedings. 

In  the  present  case,  we  see  from  the  re- 
port of  the  Ameen  that  some  boundaries, 
which  were  described  in  the  plaint  as  con- 
sisting of  bherees,  or  earthen  banks,  are  not 
now  in  existence,  and  that  he  had  to  ascer- 
tain their  former  position  by  taking  the 
evidence  of  witnesses.  If  this  is  not  allowed 
to  be  done,  it  is  quite  clear  that  a  defend- 
ant in  possession  would,  in  any  similar  case, 
be  able  to  defeat  a  decree  obtained  against 
him  by  simply  removing  any  landmarks  men- 
tioned in  the  plaint  for  the  purpose  of  de- 
fining the  boundaries  of  the  property  in 
suit. 

It  has  been  stated  before  us  by  the  special 
appellant  that  the  lands  in  plots  2,  3,  4,  and 
12  are  not  the  lands  claimed  in  the  plaint, 
because  they  cannot  be  identified  by  the 
boundaries  therein  set  forth. 

We  find  that  the  description  of  the  bound- 
aries, as  given  in  the  plaint,  does  not  corre- 
spond with  the  boundaries  as  they  exist  at 
present;  but  the  Courts  below  have  found 
that  the  lands,  which  the  Ameen  made  over 
to  the  plaintiff,  are,  in  point  of  fact,  the  lands 
which  formed  the  subject  of  suit,  and  with 
this  finding,  as  a  finding  of  fact,  we  cannot 
interfere  on  special  appeal. 

As  to  the  wassilat  or  mesne- profits,  it 
is  contended  that  they  have  been  awarded 
on  a  principle  opposed  to  that  laid  down  in 


the  case  reported  in  Volume  IX.  of  1 1 
Weekly  Reporter.  The  contention  is,  111 
the  ruling  in  that  case  is  to  the  effect  til 
the  plaintiff  is  to  recover  mesne-profit*  nil 
reference  to  the  mode  in  which  he  occopil 
the  lands  at  the  time  of  his  dispossession.    I 


For  my  part  I  think  that  this  is 
the  mode  in  which  the  Moonsiff  has  award* 
mesne-profits  in  the  present  case.  He  fiw 
that  the  plaintiff  sometimes  cultivated  ll 
lands  himself,  and  sometimes  through  td 
ants.  In  the  absence  of  anything  to  &ha 
that  this  was  land  ordinarily  let  out  to  i 
tenant,  he  has  given  the  plaintiff  the  benefit* 
that-  mode  of  holding  which  appeared  ntoj 
profitable  to  him  ;  and  in  so  doing,  I  think  if 
only  did  justice  to  him  as  against  the  defended 
who  was  a  mere  wrong-doer.  If  the 
really  believed  that  a  larger  amount  had 
awarded  to  the  plaintiff  as  mesne-proBts 
had  been  actually  obtained  by  himself 
the  land,  he  would  doubtless  have  bro 
forward  his  papers  and  accounts  to  shoi 
what  the  actual  yearly  outturn  had  been. 

For  these  reasons,  I  would  dismiss  the 
appeal  with 'costs. 

Paul,  J, — I  am  entirely  of  the  same  opfc 
nion. 

It  is  a  misconception  of  the  first  of  the 
cases  cited  to  say  that  the  present  case  il 
governed  by  it.  In  that  case,  it  was  beJdl 
(and,  as  I  think,  it  was  very  properly  held) 
that  you  cannot  make  a  fresh  case  by  taking; 
evidence  in  execution  of  a  decree.  But  it 
was  not  intended  that  it  should  be  decided 
that  the  subject-matter  of  a  decree  was 
to  be  identified  by  all  proper  means. 

The  next  point,  for  which   the  leanM 
pleader  for  the  appellant  has  contended, 
one  which  receives  some  suppoit  from 
ruling  in  the  decision  referred  to  in   Volm 
IX.,  Weekly  Reporter,  and  I  agree  with  fail 
that,  having  regard  to  that  ruling,  it  is  sot 
what  difficult  to  say  how,  and  on  whatprii 
pic,  damages  are  to  be  assessed  and  awai 
in  cases  like  the  present.     Having  said  M 
much,   I  will   not  argue  the  point  fui 
But  I   would    observe    that  the  case  in 
Weekly  Reporter  is  an  exceptional  case,  iitii 
the  circumstances  in  it  are  somewhat  pecs'! 
liar,  and  therefore  we  must  not  hope  to  g\ 
from  it  any  principle   which  can  assist 
guide  us  in  disposing  of  the  present  cise.| 
However  as  the  pleader  has  said  that 
ought  to  lay  down  some  definite  and  du 
rules  for  the  assessment  of  mcsne-profiti  ii 
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like  the  one  which  is  before  us  now, 
I  will  refer  to  a  case  which  is  reported  at 
tee  203  of  Marshall's  Reports,  in  which 
[is  laid  down  by  our  Officiating  Chief  Jus- 
jpe  with  remarkable  clearness  and  precision 
I  follows :  "  The  right  of  the  true  owner 
Is  to  all  the  profits  of  the  land,  and  sot 
[merely  to  the  amount  of  the  cash  collec- 
tions daring  the  time  that  he  is  illegally 
'kept  out  of  possession.  Indeed,  if  that 
rw«e  not  so,  the  rightful  owner  would  get 
'nothing  from  a  defendant  who  had  occu- 
toied  and  cultivated  the  land  and  taken  the 
f  profit  of  it  with  his  own  hand.  *        * 

*\  *  Again,  if  the  trespasser  has 
tcnosen  to  remit  rent  or  neglects  to  make 
'the  collections,  so  that  the  rent  cannot  be 
^recovered  by  the  rightful  owner  when  he 
tagains  possession,  he  cannot  by  such  con- 
Fdnct  lessen  his  responsibility.  This 
lamounts  to  no  more  than  saying  that  he 
rcannot,  in  fact,  by  giving  it  away  or  other- 
rinse,  dispossess  or  deprive  the  true  owner 
*of  the  property  of  which  he  had  wrong- 
fully possessed  himself.*' 
1 

'.  Now,  this  is  a  correct  proposition  of  law, 
put  iorward  in  very  simple  and  clear  lan- 
guage. In  the  same  case  Mr.  Justice  Steer 
enunciates  the  rule  in  these  words :  "  The 
u  great  principle  to  bear  in  mind  is  to  take 
"from  the  debtor  every  fraction  which  he 
**  himself  realized,  and  to  give  credit  for 
"everything  for  which  he  is  entitled  to 
"credit;  such,  for  instance,  as  rents, paid  and 
*  charges  for  collection/' 

Considered  from  the  point  of  view  dis- 
posed in  the  case  last  cited,  the  computation 
of  wassiiat  need  not  be  attended  with  any 
■difficulty. 

In  the  present  case,  I  would  observe  that 

it  is  a  good  and  wholesome  presumption  of 

.Taw  to    presume    everything    against    the 

*fong-doers  >°  and  the  evidence  in  the  case 

warrants  the  conclusion  arrived   at  by  the 

lover  Courts.     The  only  wav  in  which  the 

j^cnect  of  the  evidence  which  has  been  adduc- 

hftdby  the  plaintiff  could  have  been  impaired 

fr  met  would  have  been  by  the  production 

irtf  the  defendant's  books  and   account-pa- 

i  ptrs,  and  can  I  believe  that  if  the  Ameen 

L»d  awarded  more  than  the  defendant  had 

jjKloally  received,  he  would  not  have  produc- 

'fdhis  collection-papers  and  accounts? 

•'When  an  individual  can  show  clearly  and 

'T^mcdy  through   the   medium  of   matters 

Ucb  as  account-books  what  has  been  his 


actual  net  profits,  and  he  does  not  do  $0, 
every  fair  presumption  arising  on  the  evi- 
dence adduced  must  be  made  against  him. 

The  appellant's  pleader  argues  that  his 
client  is  entitled  to  some  consideration  at  our 
hands  owing  to  the  heavy  amount  of  wassi- 
iat decreed.  I  ask  what  consideration  is  a 
man  entitled  te  who,  having  evidence  in  his 
power  to  produce,  keeps  back  that  evidence  ? 
I  answer,  none. 

For  these  reasons,  I  agree  with  my  learn- 
ed colleague  in  dismissing  the  appeal  with 
costs. 


The  21st  July  1871. 
Present : 

m 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Rent  in  excess  of  assets—Suit  by  Putnee- 
dar—Jurisdiction. 

Case  No.  67  of  187 1. 

Regular  Appeal  from  a  decision  passed  by 
the  Assistant  Commissioner  of  Man- 
bhoom,  dated  the  29th  December  2870. 

Rajah  Niimoney  Singh  Deo  (Defendant), 

Appellant, 

versus 

Sharoda  Pershad  Mookerjee  (Plaintiff), 
Respondent. 

m  

Baboos  Oopendro   Ch under   Bose  and   B/10- 
zvanee  Churn  Dutt  for  Appellant. 

Baboos    Sreenalh    Doss    and    Bipro    Doss 
Mookerjee  for  Respondent. 

There  being  a  deficit  in  the  assets,  a  putneedar 
brought  a  regular  suit  against  his  zemindar,  and 
obtained  an  abatement  of  juroma  to  the  extent  claimed. 
This  decree  was  confirmed  in  appeal.  The  zemindar, 
however,  instituted  a  suit  for  the  whole  rent  without 
deduction  and  obtained  a  decree  while  the  civil  suit 
of  the  putneedar  was  pending,  and  realist  the  sum 
decreed  by  execution  against  immoveable  and  other 
properties  of  the  putneedar.  The  latter  then  sued  the 
former  to  recover  the  excess  rent,  with  interest,  realized 
in  these  executions. 

Held  that  this  suit  ouo^ht  to  have  been  brought  in 
the  Civil  Court. 
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fCemp,  J. — The  defendant  in  this  case  is 
the  appellant.  The  plaintiff  obtained  a 
putnee  from  the  defendant  at  an  annual 
jumma  of  Rupees  6,720-15-14-2  cowries. 
It  appears  that  there  was  a  deficit  in  the 
assets,  and  to  obtain  a  remission  from 
the  jumma  to  the  extent  of  Rupees  1,924-1-1 
cowrie  the  plaintiff  brought  a  regular 
suit  against  the  defendant  -and  obtained 
a  decree  granting  an  abatement  or  re- 
duction of  rent  to  the  above  extent.  This 
decree  was  confirmed  by  the  High  Court 
on  the  4th  of  September  1868;  but  the 
defendant,  the  zemindar,  sued  for  the 
whole  rent  of  1267  and  1268  without  giv- 
ing the  plaintiff  any  deduction  on  ac- 
count of  the  deficiency  in  the  assets  and 
obtained  a  decree  while  the  suit  for  abate- 
ment in  the  Civil  Court  was  pending,  and 
in  execution  of  that  decree  the  defendant, 
the.  zemindar,  recovered  Rupees  9-4  annas 
by  the  sale  of  the  moveable  property,  and 
Rupees  5.500  out  of  the  sale-proceeds  of  the 
lot  brought  to  sale  by  him  in  September 
1867,  and  the  balance  that  remained  unsatis- 
fied was  deducted  on  the  21st  Assin  1*76 
from  the  amounts  of  other  decrees  of  which 
the  plaintiff  took  out  execution  against  the 
Rajah  defendant.  The  plaintiff,  therefore, 
alleging  that  the  Rajah,  the  defendant,  had 
unjustly  received  an  excess  of  rent  from 
him  amounting,  with  interest,  to  the  sum  of 
Rupees  8,388-13-10,  namely,  on  account  of 
the  year  1267,  principal,  Rupees  1,911-12- 
15- 1,  interest  realized,  Rupees  1,938-8-6,  or  a 
total  of  Rupees  3,850- 5-1- 1  ;  and  on  ac- 
count of  the  year  1268,  Rupees  1,924-1-1 
principal,  and  interest  Rupees  2,720-1-17,  or 
a  total  of  Rupees  3,644-2-17  4,  making  a 
grand  total  of  Rupees  7,494-7-18-2  cowries ; 
to  which  must  be  added  the  interest  on 
this  total  amount  from  the  13th  of  Assin 
1275  to  the  10th  of  Assin  1277,  or  Rupees 
894-5-16-2;  and  the  suit  is,  therefore, 
brought  to  recover  a  total  sum  of  Rupees 
8.388-13-10. 

The  written  statement  of  the  defendant 
was:  1st,  that  the  suit  is  not  cognizable  by 
the  Revenue  Court ;  2nd,  that  the  suit 
being  brought  virtually  to  reverse  a  previous 
decision  of  the  Revenue  Court,  that,  there- 
fore, the  principle  of  res-adjudicata  applies  : 
3rd,  that  the  suit  is  barred  by  limitation 
under  S&tion  30,  Act  X.  of  1859  ;  and  on 
the  merits,  with  reference  to  the  question 
of  interest,  that  no  interest  ought  to  be 
awarded. 

The  Lower  Court  has  given  the  plaintiff  a 
decree  in  full  with  edsts  and  5  per  cent. 


interest.  On  the  question  of  jurisdicti 
the  decision  of  the  Lower  Court  is  a 
brief  one.  It  simply  alludes  to  a  prec 
of  this  Court,  and  holds  that  the  suit  Is 
cognizable  under  Act  X.,  and  with  refe 
to  limitation  holds  that  the  suit  is 
hatred. 

We    think    that    looking  to  the   rulntj 
which   have   been   quoted    by  the   plead 
for  the   appellant  (to  be  found  in  Voln 
IL,  Weekly  Reporter,  page  92,  Volume 
page  4,  and  in  the  Gap  Number,  page  53 
that  the  Revenue  Court  had  no  jurisdi 
in  this  case.    The  decision  which  has 
quoted  on  the  other  side,  in  Volume  Y$ 
Weekly  Reporter,  page  413,  was  a  referen 
to  this  Court  by  the  Judge   of  the  Sm 
Cause  Court  of  Kishnaghur.    In  that  c 
the  judgment  of  the  High  Court  was  deli 
vered  by  the  late  Chief  Justice  Sir  ~ 
Peacock.    He  said  that  it    appeared 
the  Judge  had  no  jurisdiction  in  that  p 
cular  case ;  that  if  the  suit  did  lie  at  ail,  ft 
would  be  for  the  recovery  of  an  Illegal  esac* 
tion  of  rent ;  and  that  the  suit  would,  there^ 
fore,   lie  in  the   Revenue    Court   and  not 
elsewhere.    Now,   in  that  suit    the  pottah 
was  before  the  Court,  and  the  terms  of  the 
pottah  and  kubooleut  are  set  forth  in  tbe 
case  submitted   by  the  Small  Cause  Court 
of  Kishnaghur.    That  reference  referred  to 
a  case  in  which  the  land  fell  short  by  a 
considerable  amount  of  the  quantity  speci- 
fied in  the  lease.    There  had  been  a  verbal 
promise  that  a  reduction  should   be  made . 
in   the  rent  for  any  such  deficiencies,  and! 
there  had  been  a  clear  breach  of  that  pro- 1 
mise,  and  the  plaintiff  had  also  obtained  in  ' 
the  Revenue  Court  a  decree  for  abatement 
of   rent  under  Act  X.    In  this  case,  tbe , 
pottah   and   kubooleut  are   not   before  us,'] 
and  therefore  we  are  not  able  to  ascertain 
what  the  terms  were  on   which   this  lease  < 
was    granted.     It  appears  only  that  there , 
was    a   deficiency   in  the   assets,   and  tbe'j 
plaintiff  obtained  a  decree  for  an  abatement  j 
of  rent.    This  suit  is,  therefore,  brought, 
not  for  tbe  recovery  of  an  illegal  exactkmi  ; 
of  rent,  but  for  the  refund  of  the  difference^ 
between  the  jumma  stated  and  the  assett" 
which  were  established  on  inquiry,  that  U, 
for  the  refund  of  the  amount  paid  in  excettq, 
of  the  real  assets  of  the  estate  leased,  under ,; 
a  decree  of  the    Civil    Court.    Therefore, 
applying  the  rulings  in  Volumes  II.,  X.,  and  - 
the  Gap  Number  of  the  Weekly  Reporter 
already  quoted,  we  think  it  clear  that  this. t< 
suit  ought  to  have  been  brought  in  the  Civil' 
Court.    It  is  not  necessary  for  us  to  g» 
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lb  the  other  points  whether  the  suit  is 
erred  or  not :  that  question  will  be  decided 
;  the  plaintiff  thinks  proper  to  bring  a 
it  in  the  proper  Court.  This  appeal  must, 
grefore,  be  decreed,  and  the  decision  ^>f 
fe  Lower  Court  reversed  with  costs. 


The  25th  July  1871. 
I  Presinl : 

The  Hon  ble  G.  C.  Paul  and  W.  Ainslie, 
\  *  Judges. 

Heba-bel-ewAz— Mahomedan  Law. 

Case  No.  246  of  1870. 

1 

bgular  Appeal  from  a  decision  passed  by 


Ij 


ike  Second  Subordinate  Judge  of  the  24- 


Pcrgunnahs,  dated  the  10th  August  1870, 


Solah  Bibee  (Pauper  Plaintiff),  Appellant, 

m 

versus 

Keernn  Bibee  and  others  (Defendants), 

Respondents. 

Baboos  Omesh  Chunder  Banerjee  and 
Mohinee  Mohun  Roy  for  Appellant. 

Mr.  C.  Gregory  for  Respondents. 

A  heba-bel»ewaz  differs  from  an  out-and-out  sale  as 
■dl  as  from  a  gift,  while  it  partakes  of  the  character 
it  both,  and,  if  supported  by  sufficient  consideration,  is 
Wading  under  the  Mahumeaan  Law  upon  the  heirs  of 
ft*  party  executing  such  deed. 

Paul,  J. — In  this  case,  Solah  Bibee,  one 
of  the  daughters  of  Cheerunzebe  Khan,  sued 
for  her  share  ia  the  property  of  her  deceased 
Itiher,  on  the  ground  that  her  father  died 
possessed  of  the  property  mentioned  in  the 
ftchedale  annexed  to  the  plaint,  and  that 
jfbt  defendants  withheld  possession  of  her 
in  the  said  property.  The  defendants 
her  claim  upon  the  ground  that  her 
t  did  not  die  possessed  of  the  said  pro- 
because  in  his  lifetime,  on  the  12th 
>on  1265,  he  made  a  heba-bel-ewaz  in 
of  his  wife,  the  first  defendant,  and 
ter  beba-bel-ewaz  in  favor  of  his 
grandchildren,  whose  father  had  died 
his  lifetime. 


The  Lower  Court  held  that  these  two  deefls 
were  proved,  and  that  the  property  men- 
tioned therein  should  be  excluded  from  that 
which  formed  the  property  of  the  deceased 
at  the  time  of  his  death,  and,  therefore,  from 
the  subject-matter  of  inheritance  to  which 
the  plaintiff  was  entitled  to  succeed. 

Against  this  decision,  an  appeal  has  been 
preferred  to  this  Court  on  the  part  of  the 
plaintiff;  and  two  points  have  been  urged 
in  support  of  it.  Firstly,  it  is  said  that  the 
rinding  of  the  Lower  Court  as  to  the  genuine- 
ness and  authenticity  of  the  two  deeds  is 
not  correct ;  and,  secondly,  it  is  contended 
that,  even  assuming  that  the  deeds  were 
genuine,  they  could  have  no  operation, 
because  the  possession  of  the  property  was 
not  delivered  over  by  the  deceased  to  the 
respective  parties  in  whose  favor  the  deeds 
were  executed. 

On  the  first  point,  it  is  only  necessary  to 
say  that  we  consider  that  the  decision  of 
the  Subordinate  Judge  is  a  very  careful  and 
able  one.  He  believes  the  evidence  of  the 
witnesses  who  have  been  called  to  prove  the 
execution  of  the  deeds;  and  nothing  has 
been  said  in  the  argument  of  this  appeal  to 
make  us  distrust  that  evidence  or  to  induce 
us  to  think  that  the  finding  of  the  Subordi- 
nate Judge  upon  this  point  is  not  correct. 

There  is  one  specific  point  in  the  case  put 
forward  before  the  Court  with  great  inge- 
nuity and  a  certain  amount  of  ability  by 
Baboo  Omesh  Chunder  Banerjee,  namely, 
that  inasmuch  as  there  is  no  provision  in 
the  heba-bel-ewaz  for  the  fourth  grandson 
who  was  newly  born,  the  theory  of  the 
Subordinate  Judge  that  the  deceased  ances- 
tor executed  the  deed  with  a  view  to  make 
provision  for  his  grandchildren  does  not 
hold  good.  But  whatever  strength  this  ar- 
gument may  possess,  it  is  not,  we  think,  of 
such  weight  as  to  justify  us  in  setting  aside 
the  well-considered  and  able  judgment  of 
the  Subordinate  Judge. 

Baboo  Mohinee  Mohun  Roy,  who  followed 
Baboo  Omesh  Chunder  Banerjee,  felt  the 
difficulty  of  assailing  the  decision  of  the 
Lower  Court  upon  the  facts  of  the  case,  and 
he,  therefore,  very  properly  confined  himself 
to  the  point  of  law,  viz.,  that  as,  a£er  the 
execution  of  the  deeds  tne  deceased  ancestor 
continued  in  possession  of  the  several  par- 
cels of  property  in  dispute,  the  deeds  must 
be  regarded  in  the  light  of  wills,  and  should 
not  be  held  to  operate  as  gifts  according  to 
Mahomcdan  Law;  and  further  that  if  there 
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hati  been  any  disposition  of  properly  under 
the  deeds  in  question,  the  transaction  was 
merely  nominal  and  colorable,  and  could 
not  possibly  be  put  forward  to  deprive  the  : 
heirs  who  are  legally  entitled  to  succeed  to 
the  property. 

First  of  all  we  will  consider  whether 
this  was  a  colorable  transaction  or  not.  ' 
Some  evidence  has  been  offered  to  prove 
that  the  ancestor  was  in  possession  of  the  | 
property  until  the  time  of  his  death,  and  . 
no  doubt  the  circumstances  of  the  ancestor's 
having  continued  to  remain  in  possession 
for  a  great  number  of  years  after  the  execu- 
tion of  the  deeds,  may  raise  a  suspicion  as 
to  the  bona  fides  of  the  transactions ;  but 
that  is  not  the  complexion  of  this  case.  It  is 
nowhere  suggested  that  the  transactions 
were  colorable.  The  case  is  one  in  which 
one  party  says  that  the  grandfather  never 
made  these  gifts ;  and  the  allegation  on  the 
other  side  is  that  he  did  make  those  gifts. 
Now,  it  is  clear  that  the  father  of  these 
boys  (the  grandchildren)  died  in  the  life- 
time of  the  ancestor ;  and  as  by  Mahomed  an 
Law  these  boys  would  not  be  his  heirs,  it 
may  very  well  be  that  the  deceased  thought 
it  proper  to  make  some  provision  for  them, 
so  that,  on  his  death,  they  might  not  be 
destitute.  Having  regard  to  the  natural 
affection  which  the  grandfather  had  to- 
wards his  grandchildren,  and  bearing  in 
mind  that  the  deed  executed  in  their  favor 
recites  that  the  deceased  was  indebted  to 
their  deceased  grandmother  in  a  large 
sum  of  money  in  respect  of  her  dower,  it 
appears  to  us  there  is  sufficient  considera- 
tion on  the  face  of  the  deed  to  support  it  as 
a  heba-bel-ewaz  under  the  Mahomed  an  Law. 
Similarly,  with  regard  to  the  deed  execut- 
ed in  favor  of  the  female  defendant,  there 
is  sufficient  on  the  face  of  it  to  support  it 
as  a  heba-bel-ewaz.  Such  a  transaction  is 
different  to  an  out-and-out  sale,  and  it  is 
also  different  to  a  gift.  It  partakes  of  the 
character  of  both.  There  is  nothing  in  the 
deed  about  the  management  of  the  property. 
It  is  clear,  therefore,  that  the  donor  must  have 
intended  to  remain  in  possession  during  his 
lifetime  for  the  benefit  of  his  grandchild- 
ren and  their  mother.  It  is  sufficient  to 
say  thai  these  documents  are  deeds  of  heba- 
bel-ewaz  according  to  Mahomedan  Law,  and 
as  there  is  no  contention  put  forward  against 
the  truth  of  the  recitals  made  therein,  we 
may  take  it  that  those  recitals  are  correct 
and  binding  upon  those  who  claim  through 
the  deceased. 


Under  these  circumstances,  and 
regard  to  the  decisions  reported  ia  the 
Select  Reports,  page  31,  and  X.    W 
Reporter,  page  25,  Privy  Council  Rulii 
we^  consider  the  property  in  suit  passed 
virtue  of  these  documents  to  the  grand! 
and  their  mother   respectively.     Thereto 
upon  the  whole,  we  are  of  opinion   that 
defendants  have  made  out  a  sufficient 
But  inasmuch  as  the  deceased  ancestor 
been  in  possession  of  the  property  in 
lifetime,   it  may  be  said  that  the  plah 
was  justified   in  bringing   the    suit.     Si 
being  the  case,  while  we  affirm  the  dectaj 
of  the   Court  below,   we  think    that 
•party  should  pay  his  own  costs. 

The  Government  will  recover  the  stai 
duty  from  the  plaintiff. 


The  2 5th  July  1871. 

The  Hon'ble  H.  V.  Bayley  and  Dwarki 

Mitter,  Judges. 


Section  37,  Act  VI.  of  1871— 

Jurisdiction. 


Case  No.  164  of  1871. 

Miscellaneous  Appeal  from  an  order 
by  the    Officiating  Judge  of  Rajshai 
dated  the  27th  March  187  /. 

* 

Gujendro  Chunder  Sandyal,  Appellant, 

versus 

Wooma  Moyee  Debia,  Respondent. 

Baboos  Mohinee  Mohun  Roy  and  Kaskee 
Kant  Sein  for  Appellant. 

Baboo  Doorga  Mohun  Dass  for  Respondent] 

A  Judge  has  no  power  to  keep  a  case  00  hts 
file,  and  refer  the  witnesses  to  be  examined,  some 
the  Moon  si  ff  and  some  by  the  Subordinate  Judge, 
then  to  decide  if  himself. 

Mitter,  J. — We  are  of  opinion  that  tl 
proceedings  held  by  the  Lower  Court  in 
case  are  altogether  illegal.     In  appears 
the  parties  produced  thejr  witnesses  bei 
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Judge,  and  the  Judge  referred  them 
the  Subordinate  Judge  for  examination. 
Subordinate  Judge,  having  examined 
of  the  witnesses,  reported  to  the 
;e  that  he  could  not  proceed  with  the 
i nation  of  the  other  witnesses,  inas- 
as  the  saUtamamee,  or  end  of  the 
for  annual  statements,  had  drawn  near. 
Judge  then  ordered  the  Moonsiff  of 
district  to  examine  the  remaining  wit- 
is;  and  it  is  upon  the  evidence  of 
s  thus  taken,  partly  before  the 
trdinate  Judge,  and  partly  before  the 
©siff,  that  the  Judge  has  ultimately 
ided  the  case  rejecting  the  application 
to  him  by  the  applicant.  The  proceed- 
held  by  the  Judge  are  altogether 
pported  by  law.  The  Judge  could 
transferred  the  case  either  to  the 
insift  or  the  Subordinate  Judge  with 
sanction  of  this  Court,  under  the  provi- 
ts  of  Section  27,  Act  VI.  of  1871,  but 
had  no  power  whatever  to  keep  the  case 
k  hb  own  file  and  refer  the  witnesses  to 
I  examined,  some  by  the  Moonsiff  and  some 
f  the  Subordinate  Judge,  and  then  to 
Bride  it  himself.  The  evidence  taken  in 
us  manner  can  never  lead  to  a  satisfactory 
ecision,  and  it  requires  no  argument  to 
Rive  that  such  evidence  is  not  even  legally 
imustble. 

rWe,  therefore,  quash  the  proceedings  held 
If  the  Lower  Court,  and  direct  that  Court 
&  try  the  case  de  nova  without  any  delay. 
b  English  precept  returnable  in  one  month 
p  issue.  The  costs  of  this  appeal  and  of 
he  Lower  Court,  will  abide  the  ultimate 
trait. 


i 


The  25th  July  1871. 
Present: 


\  The  Hon'ble  E.  Jackson  and  Onookool 
Cnuader  Mookerjee,  Judges. 

icement  of  rent— Talookdar«-Jurisdiction 
—Rates. 

No.  219  0(1870  under  Act  X.  of  1S59. 

ir  Appeal  from  a  decision  passed  by 
Jfc  Deputy  Collector  of  Tipperah,  dated 
fa  joM  July  1870. 

Vol.  XVI.        % 


Rowshun  Bibee  (one  of  the  Defendants),* 

Appellant, 

versus 

Chunder  Madhub  Kur  (Plaintiff), 
Respondent. 

Baboo  Romesh  Chunder  Mi  tier  for 
Appellant. 

Baboos  Kalee  Mohun  Doss,  Doorga  Mohun 
Doss,  and  Rash  Behanee  Ghose  for 
Respondent. 

A  suit  against  a  talookdar  for  arrears  of  rent  at  an 
enhanced  rate  would,  under  Act  X.  of  1859,  lie  in  a 
Revenue  Court,  even  though  it  were  not  brought  for  de- 
termination of  the  rate  of  rent  at  which  defendant  should 
be  required  to  give  a  kubooleut. 

In  fixing  the  prevailing  rate  of  rent  of  a  talook,  it 
is  an  error  to  strike  an  average  between  the  state- 
ments of  witnesses  on  opposite  sides  :  the  proper  plan 
is  to  ascertain  on  which  evidence  reliance  can  be 
placed. 

Jackson,  J. — This  was  a  suit  for  enhanc- 
ed rent.  The  plaintiff  alleged  that  the  de- 
fendant was  a  talookdar  in  his  zemindaree ; 
that  settlements  had  been  made  with  her  up 
to  the  year  1277;  that  notice  had  been 
served  upon  her  for  enhanced  rent  for  the 
year  1278;  that  the  defendant  had  not  en- 
tered into  any  settlement,  and  therefore  this, 
suit  was  preferred.  The  defendant  contest- 
ed the  action  on  several  grounds.  The  De- 
puty Collector  of  Tipperah  was,  however,  of 
opinion  that  the  plaintiff  was  entitled  to  an 
enhanced  rent  which  he  fixed,  on  the  grounds 
stated  by  him,  at  Rs.  3,625-4. 

The  defendant  has  appealed  from  this  de- 
cree. 

It  is  first  urged  for  the  defendant  that 
such  a  suit,  not  being  a  suit  for  the  determi- 
nation of  the  rate  of  rent  at  which  the  de- 
fendant should  be  required  to  give  a  kuboo- 
leut, will  not  lie  in  the  Revenue  Courts.  It 
is  somewhat  late  to  urge  such  an  objection. 
Numerous  suits  of  this  description  have  been 
preferred  in  the  Revenue  Court  since  the 
passing  of  Act  X.  of  1859.  It  is,  in  fact,  a 
suit  for  arrears  of  rent  at  an  enhanced  rate. 
It  has,  therefore,  been  properly  brought  in 
the  Collector's  Court. 

It  is  then  said  that  the  ground  upon  which 
the  enhanced  rate  is  demanded  has  not  been 
proved.  That  ground  is  that  it  is  the  cus- 
tom upon  which  the  rents  of  this  talook  and 
similar  talooks  have  h$en  fixed  to  ascertain 
the  rate  of  rent  which  is  paid  for  the  differ- 
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ent  descriptions  of  lands  in  the  talook,  and, 
allowing  a  deduction  for  all  lakheraj  lands 
and  20  per  cent,  for  the  talookdar's  pro- 
fits and  collection-charges,  to  fix  the  ba- 
lance as  the  rent  of  the  zemindar.  It  is 
stated  that  there  is  no  proof  that  only  20 
per  cent,  is  deducted  on  this  latter  account. 
But  we  find  that  the  dowls  of  settlement 
given  by  the  defendant  in  former  years  pro- 
ceed upon  this  calculation.  In  each  of  them 
a  deduction  is  made  of  20  per  cent,  in 
favor  of  the  talopkdar  on  account  of  his  pro- 
fits and  collection-expenses,  and  the  remain- 
der is  declared  to  be  the  rent  payable  to  the 
zemindar. 

But  it  is  contended  that  there  is  no  evi- 
dence upon  the  record  from  which  it  can  be 
ascertained  what  amount  is  actually  paid  by 
the  ryots  on  the  estate ;  that  the  evidence  as 
to  the  prevailing  rate  which  is  given  by  the 
witnesses  for  the  plaintiff  and  the  defendant 
is  conflicting ;  and  that  the  Deputy  Collector 
has  been  wrong  to  strike  an  average  rate 
between  the  statements  of  the  one  side  and  of 
the  other.  There  is  certainly  some  difficul- 
ty upon  this  point.  The  proper  course  for 
the  plaintiff  to  have  adopted  would  have 
been  to  require  the  defendant  to  produce 
the  zemindaree  papers  of  his  office  to  prove 
what  was  the  amount  actually  collected  from 
the  ryots.  For  the  plaintiff  we  are  told  that 
such  papers  are  in  the  possession  of  the  de- 
fendant, and  that,  if  the  defendant  wished  to 
have  the  calculation  based  upon  them,  she 
might  have  produced  them.  But  it  is  clear 
that  the  defendant  was  not  called  upon  to 
produce  these  papers,  and  it  is  not  probable 
that  the  defendant  would,  of  her  own  accord, 
assist  the  plaintiff  to  enhance  her  rent.  We 
have  considered  the  evidence  which  has  been 
offered  upon  both  sides  as  to  the  prevailing 
rate  of  rent,  and  agree  with  the  appellant 
that  the  Deputy  Collector  has  been  in  error 
in  striking  an  average  between  the  witnesses 
on  both  sides.  His  proper  plan  was  to  as- 
certain upon  which  evidence  reliance  could 
be  placed.  But  the  evidence  itself,  even 
of  the  plaintiff's  witnesses,  is  of  that  inde- 
terminate description  that  it  is  impossible 
to  ascertain  from  it  what  is  the  exact 
amount  paid  by  each  class  of  ryots  for 
the  lands  they  cultivate  and  dwell  in.  It 
seems  ^o  have  been  admitted  in  the  Lower 
Court  that  a  large  quantity  of  uncultivated 
land  has  been  brought  into  cultivation  since 
the  last  settlement  was  entered  into.  And 
tnere  is  some  evidence  proving  that  a  higher 
rate  of  rent  for  cultivated  lands  has  been  de- 
manded from  the  ryots  since  that  settlement. 


It  is  in  evidence  also  that  the  talook  of  d 
defendant  extends  only  to  10  annas  of  4 
lands  comprised  in  the  talook,  and  that  A 
remaining  6  annas  of  the  lands  constitute! 
separate  talook,  the  rent  of  which  in  an  a 
hancement-suit  was  fixed  at  Ranees  1,5a! 
The  lands  of  the  two  talook s  are  ijmalej 
each  talookdar  obtaining  his  share  of 
rent  of  the  ryot  in  the  proportions  of 
annas  and  10  annas.  We  think  that 
evidence  in  this  case  sufficiently  bears 
that  the  lands  are  paying  the  enhanced  r 
which  was  in  that  suit  decreed  against 
talookdar  who  holds  the  land  ijmalee 
the  defendant.  The  settlement  with 
talookdar  was  entered  into  some  years 
and  there  is  no  assertion  that  it  has 
found  to  be  unfair  or  inequitable,  or  such 
he  cannot  or  does  not  pay.  In  the  ah 
of  certain  evidence  of  what  the  actual 
ceipts  from  the  talook  amount  to,  we 
that  the  proper  course  is  to  require  the  de- 
fendant to  pay  an  amount  of  rent  equivalent 
to  that  which  is  paid  by  her  co-talookdar.  "j 
We,  therefore,  modify  the  decision  of  tbm 
Deputy  Collector,  and  decree  to  the  plaiotiC 


a  rent  of  Rupees  2,5x5  for  the  year  117^ 
with  interest  at  12  per  cent.,  from  the  cUM 
on  which  the  suit  was  determined  by 
Deputy  Collector,  to  the  date  on  which  it 
paid. 

Looking  to  all  the  circumstances  of  f 
case,  we  direct  that  each  party  shall  pay 
and  her  own  costs. 

An  objection  has  been  taken  against  a  dc* 
cree  being  passed  in  this  case  for  the  rent  (A 
the  whole  talook  against  Rowshun  Bibee,  oil 
the  ground  that  one  Moonshee  Hossein  AH 
is  the.  proprietor  of  t  anna  11  gunda  t 
kaug  2  dunt  share.  But  there  is  no  efH 
dence  to  prove  that  he  is  the  registered 
owner  of  that  share,  or  that  he  has  pud  it* 
separately  for  that  share  to  the  zemindar* 
The  decree  must,  therefore,  stand  against 
Rowshun  Bibee  and  against  her  alone.         1 
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The  25th  July  187 1. 
Present : 


fee  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
[  Mitter,  Judges. 

r 

Hindoo  law— Adoption— Custom. 


I 


Case  No.  227  of  1870. 


ftgutar  Appeal  from  a  decision  passed  by 
^the  First    Subordinate    Judge    of    Gya, 


doled  the  19th  September  1870. 

Luchmim  Lall  (Defendant);  Appellant, 

versus 

Mohan  Lall  fihaya  Gayal  and  another 

\  (Plaintiffs),  Respondents. 

1 

tkboos  Unnoda  Pershad  Banerjee,  Kalee 
t  Prosunno  Dutl,  and  Mohinee  mohun  Roy 
\  for  Appellant. 

taboos    Mohesh    Chunder    Chowdhry    and 
Ckunder  Madhub  Ghose  for  Respondents. 

The  performance  of  the  putrestte  jdg  is  essential 
to  the  validity  of  an  adoption  in  the  Duttaka  form, 
at  least  among  the  three  superior  castes. 

The  consent  of  the  party  adopted  is  essential  to  the 
baBdity  of  an  adoption  in  the  Kritiraa  form. 

According  to  Hindoo  law,  in  order  that  a  custom 
may  have  the  force  of  law,  it  must  be  shown  to  have 
4*&ed  from  time  immemorial. 

Mitter,  J.—-Thz  facts  of  this  case  are 
My  set  forth  in  the  order  of  remand  of 
this  Court,  dated  22nd  June  1870.*  We, 
therefore,  think  it  unnecessary  to  repeat 
*ttem  here. 

The  first  question  we  have  to  determine 
i&  whether  the  adoption  relied  upon  by  the 
^defendant  is  legally  valid  or  otherwise. 

L  ^*  are  of  opinion  that  this  question 
pbtight  to  be  answered  in  the  negative. 


► 


The  defendant  has  produced  no  evidence, 
ttal  or  documentary,  to  prove  the  permission 
[tjieged  to  have  been  given  by  the  husband 
'  his  adoptive  mother,   nor  has  he  given 
fty  proof  whatever  of  the  performance  of 
$*putrestee  jdg,  which  is  essential  to   the 
'laity  of  an  adoption  in  the  Duttaka  form, 

*  14  W.  R.,  p.  73* 


at  least  among  the  three  superior  castes,. to 
one  of  which  he  belongs.  It  is,  therefore, 
clear  that  the  title  set  up  by  him  must  fail 
according  to  the  ordinary  rules  of  Hindoo 
law  applicable  to  the  subject. 

It  has  been  argued,  however,  that  the 
mode  of  adoption  resorted  to  in  this  case 
is  the  customary  mode  prevailing  among 
the  Gayals,  the  class  to  which  the  parties 
admittedly  belong;  and,  as  immemorial  cus- 
tom has,  under  the  Hindoo  Shasters,  the 
full  force  of  law,  the  Court  is  bound  to 
recognize  the  adoption  as  valid. 

We  are  of  opinion  that  there  is  no  satis- 
factory proof  of  the  existence  of  any  such 
custom.  The  witnesses  examined  by  the 
defendant  speak  to  no  less  than  four  differ- 
ent customs;  but  their  evidence  is  too 
vague  and  unsatisfactory  to  be  relied 
upon. 

In  the  first  place,  it  is;  impossible  to  make 
out,  from  their  depositions,  whether  the 
different  customs  referred  to  by  them  pre- 
vail in  different  Gayal  families,  or  whether 
they  prevail,  each  and  all  of  them,  among 
the  whole  tribe  of  Gayals.  In  the  former 
case,  there  is  no  evidence  whatever  to  prove 
that  the  mode  of  adoption  resorted  to  in 
this  case  was  the  customary  mode  prevailing 
in  the  family  of  the  adoptive  mother  of  the 
defendant,  and,  in  the  latter  case,  the  custom 
relied  upon  would  be  altogether  wanting 
in  that  element  of  certainty,  and  continuity 
which  is  absolutely  essential  to  its  validity. 

In  the  next  place,  it  is  clear  that  these 
so-called  customs  are  all  of  them  opposed  to 
the  positive  injunctions  of  the  Hindoo  law, 
and  the  Court  is,  therefore,  bound  to  require 
their  existence  to  be  proved  beyond  all 
reasonable  doubt  before  it  acts  upon  them 
as  having  the  force  of  law.  No  such  proof 
has  been  given  in  this  case.  The  oral 
evidence  is  extremely  vague  and  meagre, 
and  the  only  document  produced  consists 
of  a  very  recent  decision  of  the  Judge  of 
Gya  which  does  not  appear  to  have  been 
passed  after  a  strictly  judicial  inquiry. 

Again,  according  to  Hindoo  law,  in  order 
that  a  custom  may  have  the  force  of  law, 
it  must  be  shown  to  have  existed  from  time 
immemorial.  The  evidence  is  singularly 
defective  on  this  point.  No  cases  of  ancient 
adoption  have  been  mentioned  by  the  wit- 
nesses, and,  although  two  of  them  have 
generally  stated  that  the  customs  deposed  to 
by  them  have  been*  in  existence  since  the 
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dawn  of  their  reason,  we  are  by  no  means  I  of  evidence,  as  to  what  fact  shall  be  premd  by 

•  j  .        *^  ».  J  ^    ^     and  what  by  documentary  evidence. 

prepared  to  place  any  reliance  upon  such  a  J  J 


vague  statement,  wholly  unsupported  by 
details  to  test  its  truth.  We  may  further 
remark  that  the  decision  of  the  Judge  of 
Gya  is  altogether  silent  on  the  length  of 
time  for  which  the  customs  referred  to 
therein  have  been  in  existence. 

It  has  been  further  argued  that  the 
Court  is  bound,  at  any  rate,  to  recognize 
the  adoption  set  up  by  the  defendant  as  a 
Kritima  adoption.  This  objection  also  is 
of  no  force  whatever.  It  was  never  raised 
in  the  Court  below,  and  it  is  clear,  from  the 
concluding  paragraphs  of  the  defendant's 
own  written  statement,  that  this  was  not 
the  case  he  intended  to  rely  upon.  More- 
over, there  is  no  proof  whatever  that  the 
defendant  was  a  consenting  party  to  the 
adoption,  and  it  is  a  settled  rule  of  Hindoo 
law  that  such  consent  is  essential  to  the 
validity  of  an  adoption  in  the  Kritima 
form. 

Holding,  therefore,  that  the  title  set  up 
by  the  defendant  absolutely  fails,  it  is 
unnecessary  to  express  any  opinion  on  the 
other  point  which  was  raised  before  us  in 
the  course  of  the  argument,  namely,  whe- 
ther the  property  inherited  by  Inder 
Koonwur  from  her  brother  became  her 
streedhun  under  the  Hindoo  law  adminis- 
tered in  the  Benares  school ;  for  the  plaintiff 
would  be  entitled,  in  our  view,  to  succeed  to 
that  property,  whether  as  the  nearest  heir 
of  Inder  Koonwur's  brother,  or  even  as  that 
of  Inder  Koonwur  herself,  the  defendants 
being  in  no  way  related  to  either  of  those 
individuals. 

For  the  above  reasons,  we  dismiss  this 
appeal  with  costs. 


Where  all  the  executants  of  a  deed  admit  befc 
Registrar-General  that  they  have  executed  the' 
that  officer  has  nothing  to  do  with  the  recitals  % 
deed,  or  with  its  possible  operation  as  regards  1 
parties,  e.  g.,  a  minor  whose  rights  are  reserved  - 
deed. 

The  representative,  assign,  or  agent,  mentu 
Section  36,  means  the  representative,  assign,  or  - 
one  of  the  executants  of  the  deed. 


VI 


The  26th  July  1871.    - 

Present : 

The  Ilon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Registration— Rules  by  Registrar-General— 
Section  80,  Act  XX.,  1866— Construction  of 
Section  30— Executants. 

In  the  Matter  of 

Ram  Chunder  Biswas,  Petitioner. 

Baboo  Huree  Mohun  Chuckerbutty  for 
+  Petitioner. 

Section  80,  Act  XX.  of  1866,  in  no  way  empowered 
the  Registrar-General  to  pass  any  rule  directing  by 
what  particular  description  of  evidence  a  person,  pro- 
ducing a  deed  to  be  registered,  shall  prove  his  right 
to  have  it  registered;  nor  could  it  empower  him  to 
frame  a  special  law,  different  from  the  ordinary  law 


Jackson,   J. — This   is   an   applicati 
this  Court  to  enforce  the  registration 
certain  deed  of  sale,  the  registration  of 
was,  in  the  first  instance,  refused  by  the  Si 
Registrar  of  Sylhet,  and  subsequently 
tually  refused  by  the  Judge  of    Sylbefcr 
fact  the  Judge  ordered  its  registration, 
upon  receiving  a  communication  from 
Registrar-General,   the  Judge    replied 
he  had  been  in  error  in  passing  the  0 
for  registration,  and  that  the  Registrar 
at  liberty  to  decline  carrying    out  the 
der. 

There  seems  to  us  to  be  absolutely 
reason  whatever  for  refusing  to  register 
document.    It  was  a  deed  of  sale  pi 
to  be  executed  by  three  persons  for 
selves,  and  by  one  of  those  three  on  b< 
of  a  minor  whose  guardian  he  alleged 
self  to  be.  The  deed  alludes  to  the  goardi 
who  shall  be  personally  responsible  for 
damages  in  case  of  such  refusal. 

The    Registrar   refused    to   register 
deed  of  sale,  because  the  alleged  guardil 
of  the  minor  did  not  produce  the  appropl 
ate  legal  document  to  prove  that  he  was 
guardian  of  the  minor,  in  accordance  vi 
rule  44  of  the  rules  framed  by  the  Registry 
General  under  Section  80,  Act  XX.  of  iSt 
That  Section  gives  power  to  the  Registi 
General  to  frame,  from  time  to  time,  rul| 
consistent  with  the  Act  for  different  pi 
poses,  and  amongst  other  rules  for  regulatii 
the  proceedings  of  the  Registrars  and  Si 
Registrars  under  him,  and  declares  that 
rules  so  framed  shall,  after  approval  by 
Local  Government  and  publication,  have 
same  force  as  if  they  were  contained  in 
Act.     Rule  44  of  these  rules  lays  down  1 
the  right  to  appear  by   the   guardian  of 
minor  as  the  representative  of  such  m/r' 
shall   be  proved   by  the    appropriate  lej 
document,  and*the  context  would  show  iM 
it  is  not  sufficient  that  the  fact  of  his  htm 
the  guardian  shall  be  proved  by  anyotw 
evidence.    The  Judge,  considering  thAtthi 
rule  is  a  portion  of  the  Act,  has  declinr 
to  direct  registration  of  the  deed,  hecar 
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fe  appropriate  legal  document  has  not  been 
Induced. 

seems  to  me  that  the  8oth  Section  in 
way   empowered  the  Registrar-General 
any  ruffe  directing  by  what  particular 
ption  of  evidence  a  person,  producing 
to  be  registered,  shall  prove  his  right 
have  it  registered.    The  description  of 
which  is  alluded  to  in  the  8oth  Section, 
ent  from  the  special  clauses  of  that 
son,  viz.,  rules  for  the  custody  of  books 
destruction  of  papers,  and  the  language 
used,  holidays  to  be  observed,  &c,  &c, 
generally  for  regulating  the  proceedings 
e  Registrars  and  Sub- Registrars  under 
This  final  clause  must  be  held  to  al- 
to matters  of  the  same  description  as 
ntioned  in  the  above  clauses.    It  can- 
empower  the  Registrar-General  to  frame 
I  law  different  from  the  ordinary  law 
dence  in  force  in  all  the  Civil  Courts 
the  country,  as  to  what  particular  fact 
^  be  proved  by  oral,  and  what  by  docu- 
ry  evidence.    The  guardian  of  a  minor 
institute  a  civil  suit  in  behalf  of  a  minor 
out  any  appropriate    legal    document, 
is,  of  course,  required  to  prove  that  he  is 
fe  guardian  of  the  minor,  if  there  is  any 
Bspute    upon    the    point.      But    the    fact 
an  be  proved  by  oral   as  well  as  docu- 
mentary evidence.    Every  guardian  in  this 
buntry  is  not  expected  to  hold  documentary 
Evidence  to  prove  that  he  is  the  gmrdian  of 
»  minor.    A  father  is  the  guardian  of  his 
iwn  children,  but  he  does  not  hold  document- 
ary evidence  to  prove  the  fact.     A  father 
tould  be  allowed  to  sue  on  behalf  of  his 
children  without  any  legal  document.      It  is 
remarkable   that    be    cannot    execute    any 
feed  in  their  behalf  without  a  legal  docu- 
ment to   prove   that   he  is  their  guardian, 
pie  refusal  to  register  in  reality  amounts  to 
I  refusal  to  allow  him  to  execute  any  deed,  in- 
pflnuch  as  the  deed  is  invalid  without  registry. 
We  think,  then,  that  rule  44  of  the  rules 
under  Section  80,  Act  XX.  of  1866, 
g  down  by  what  evidence  a  guardian  shall 
e  that  he  is  the  guardian  of  a  minor  is  a 
beyond  the  authority  of  the  Registrar* 
ral  to  pass  under  that  Section.   It  is  not 
rule  merely  regulating    the  proceedings 
Registrars  and  Sub- Registrars,  but  it  is  a 
"   setting    aside    the    ordinary    rule    of 
ce  which  is  the  law  of  the  country. 
fellows  that  the  rule  has  no  force. 

^Ve  are  of  opinion  that  the  Judge  of  the 

Court  is  bound  to  direct  the  regis- 

ttkra  of   this  deed    notwithstanding  this 


rule,  if  the  guardianship  of  the  minor  is  prov- 
ed before  him. 

I  agree  also  with  my  learned  colleague 
that,  in  the  present  instance,  as  all  the  three 
executants  of  the  deed  had  admitted  that 
they  had  executed  the  deed,  and  as  the  rights 
of  the  minor  were  distinctly  reserved  in  it, . 
there  was  no  necessity  for  any  further  in- 
quiry as  to  whether  one  of  the  executants 
was  the  guardian  of  the  minor  or  not. 

We  think  that  the  Judge  should  carry  out 
his  original  order  directing  that  the  deed, 
in  question  shall  be  registered. 

Mookerjee,  J. — I  am  also  of  the  same  opi- 
nion. I  wish  merely  to  add  that,  as  all  the 
parties  to  the  deed  in  question  by  whom  it 
purports  to  have  been  executed  had  appear- 
ed before  the  Registrar  and  admitted  the  ex- 
ecution of  the  deed,  the  Registrar  to  whom 
the  same  was  presented  for  registration  had 
nothing  whatever  to  do  with  the  recitals  of 
that  deed,  or  with  its  possible  operation  as 
regards  parties  who  do  not  purport  to  ex- 
ecute it,  and  who  must,  therefore,  be  considered 
as  third  parties. 

If  the  Registrar  finds  that  all  the  execu- 
tants of  the  deed  admit  the  execution,  his 
duty  is  clear,  that  is,  he  must  register  the 
deed. 

In  this  case  the  parties,  who  actually  ex- 
ecuted the  bill  of  sale,  were  three  in  number 
Ram  Kant  Debjoogulkishore  Deb,  and  Kalee 
Nath  Deb.  These  three  executants  had 
appeared  before  the  Registrar  and  admitted 
the  fact  of  the  execution.  I  think,  there- 
fore, the  Registrar  was  bound  to  register 
the  instrument.  He  was  not  competent  to 
inquire  whether  any  other  person  than  those 
who  purport  to  execute  it  is  or  is  not  bound 
by  it. 

In  the  body  of  this  deed  one  of  the  ex- 
ecutants conveys  not  only  his  share,  but  the 
share  of  his  minor  brother  in  the  property. 
The  executants  then  covenant  that,  if  the 
minor  coming  of  age  dispute  the  sale  of  his 
share,  Kalee  Nath  and  others  will  pay  to 
the  purchaser  a  certain  sum  of  money  as 
damages.  The  recital  cannot  bind  the  minor 
who  has  not  executed  the  deed,  Y\e  is  in 
no  way  affected  by  the  registration,  because 
the  deed,  on  the  face  of  it,  does  not  appear 
or  profess  to  have  been  executed  by  him. 

Section  36  of  Aft  XX.  of  1866  enacts 
that  "  no  document  shajl  be  registered  under 
"  this  Aft,  unless  the  persons  executing  such 
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document  or  their  representatives,  assigns, 
or  agents  authorized  as  aforesaid,  appear 
before  the  registering  officer.  He  shall  there- 
upon inquire  whether  or  not  such  document 
was  executed  by  the  persons  by  whom  it 
purports  to  have  been  executed,,  and,  in 
the  case  of  any  persons  appearing  as  a 
representative,  assign,  or  agent,  satisfy  him- 
self of  the  right  of  such  person  so.  to  ap- 
pear/' 

In  this  case,  the  document  does  not  pur- 
port to  have  been  executed  by  the  minor 
Redoy  Chunder  Deb,  and  no  person,  there- 
fore, is  required  to  appear  before  the 
Registrar  as  his  representative,  assign,  or 
agent.  The  deed  purports  to  have  been  ex- 
ecuted by  three  persons,  and  all  those  three 
persons  had  appeared  personally  before 
the  Registrar,  and  admitted  the  execution 
of  it. 

The  representative,  assign,  or  agent  men- 
tioned in  this  Section,  appears  to  me  to  mean 
the  representative,  assign,  or  agent  of  the 
party  who  is  one  of  the  executants  of  the 
deed. 

A  man  may  execute  a  deed,  and  state  in 
it  that  he  is  selling  his  portion  of  the  pro- 
perty, as  well  as  the  portion  of  another 
individual  to  whom  he  stands  in  a  fiduciary 
relation,  but  only  signs  his  name.  What 
the  Registrar,  I  think,  is  required  by  law 
to  inquire  in  such  a  case  is,  whether  the 
deed  is  executed  by  that  person  or  not. 
He  has  no  business  to  inquire  what  actually 
passes  or  should  pass  under  such  a  document, 
or  whether  the  interest  of  any  third  person 
is  affected  by  it.  He  cannot,  I  apprehend, 
assume  the  functions  of  a  Civil  Court  and 
inquire  into  the  possible  effect  or  operation 
of  such  a  document.  If  the  minor  coming 
of  age  choose  to  dispute  the  right  of  his 
brother  to  sell  his  share  of  the  property, 
and  question  also  his  right  to  be  his  guar- 
dian, the  Civil  Court  may  require  the 
alleged  guardian  to  prove  his  authority. 
But  no  precise  nature  of  the  evidence, 
which  would  be  then  required  to  substan- 
tiate the  fact  of  the  guardianship,  is  laid 
down  in  any  law.  The  Civil  Court  is  compe- 
tent to  be  satisfied  by  oral  testimony  if  it 
believed  that  evidence,  and  to  say,  on  the 
strength  of  it,  simply  that  the  brother  was 
the  legal  or  natural  guardian  of  the  minor. 

The  Registrar-General  is  not  competent 
to  prescribe  rules  pf  evidence  for  the 
guidance    of    the    Civil    Court.    I    think, 


therefore,  that  the  Registrar-General  j 
wrong  in  laying  down  that  only  "appi 
priate  legal  documents"  can  be  adduced: 
prove  a  guardianship.  I  am  also  of  opiaj 
that,  under  Section  80  of  thte  Registrttij 
Act,  the  Registrar  General  was  not  cofflj 
tent  to  lay  down  any  rule  of  evidence  m 
direct  his  subordinates,  and  the  DM 
Judge  to  obey  his  law  of  evidence.  4 

I  would  agree  in  holding  that,  in  this 
the   Registrar,  as  well   as  the  Judge, 
wrong  in  refusing  to  register  the  deed 
they  were  bound  to  register. 

The  effect  of  the  refusal  to  register 
make  this  deed  inadmissible  in  evidei 
any    Court  of  Justice.    The  conseqtu 
in  the  present  case,  would  be  that, 
the  three  executing  parties  admit  the 
execution  of  the  bill  of  sale  by  them, 
petitioner  would  be  deprived  of  the  b< 
of  his  purchase  even  from  them.    Th«: 
manifestly    unjust  and  against  the 
and  provision  of  the  Registration  Law. 


The  26th  July  1871.  j 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gloret 

Judges. 

"  Summary  "  proceedings— Section  22,  ActXlV, 

1859— Limitation. 

Case  No.  133  of  1871. 

Miscellaneous  Appeal  from  an  order  pas* 
ed  by  ihe  Judicial  Commissioner  $ 
Chota  Nagpore,  dated  the  3rd  Febnua} 
16 >7  /,  affirming  an  order  of  the  Deputy 
Commissioner  of  Hazareebagh,  dated  A 
22nd  July  1871. 

Tekayet  Roop  Mungul  Singh  (Judgment- 
debtor),  Appellant, 

I  versus 

!  Tekayet  Chooramun  Singh  (Decree-hoktafy 
!  Respondent. 

Baboo  Kalee  Kishen  Sein  for  AppeUmt 

Baboo  Chunder  Mad  hub  Ghose  for      j 
Respondent. 

A  judgment-creditor  having  in  execution  taken  Fjj 
session  of  lands  m  excess  of  his  decree,  objecW*  «M 
raised,  and  a  case  instituted  in  which  adjudication1^ 
made  in  favor  of  the  judgment-debtor ;  th«  °**f  w ' 
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LtioD  of   the  excess   land  being   confirmed  in 

f.U>  that  this  order  was  not  a  summary  one  within 
meaning  of  Section  22,  Act  XIV.  of  1859,  and  that 
application  for  its  execution  was  governed  by  the 
**  years*  limitation. 

Ktmpj  jf. — We  think  that  this  appeal  must 
dismissed.  The  question  before  us  is,  w he- 
Section  22  of  Act  XIV.  of  1859  applies 
this  case  or  not.  It  appears  that  the  decree- 
'  ler,  respondent,  was  judgment-debtor  in  a 
obtained  by  the  special  appellant.  In 
ution  of  that  decree,  the  special  appellant 
possession  of  lands  in  excess  of  his 
e.  On  an  application  by  the  special 
idem,  objecting  to  these  proceedings  on 
part  of  the  decree  holder,  a  case  was  ta- 
iled, and  it  was  found  that  the  decree-hold- 
had  taken  in  execution  lands  in  excess 
those  covered  by  the  decree,  and  there 
therefore,  an  adjudication  in  favor  of 
judgment-debtor,  special  respondent  be- 
ns, in  January  1867,  ordering  the  re- 
ition  of  the  excess  lands  so  taken,  and 
lis  order  was  confirmed  on  appeal  up  to 
jhis  Court,  the  decree  of  the  High  Court 
being  passed  in  September  1868.  It  is  now 
Contended  that  the  present  application  is 
barred,  because  the  order  was  passed  more 
than  one  year  next  preceding  the  date  of 
the  application  for  such  execution. 

Both  Courts  have  found  that  the  applica- 
tion was  in  time.  On  referring  to  a  deci- 
sion to  be  found  in  Volume  V.,  Bengal  Law 
Reports,  page  162,*  in  which  several  cases 
were  referred  to,  and  in  which  the  Chief 

Justice  delivered  the  judgment  of  the  Full 
knch,  it  was  held  that  it  was  very  difficult 
to  lay  down  any  clear  rule  as  to  the  meaning 
.wthe  word  "summary;"  but,  in  that  case, 
Wore  the  Full  Bench,  it  was  held  that  it 
*as  impossible  to  say  that  the  proceeding  in 
that  case  was  a  summary  one  within  the 
leaning  of  Section  22,  inasmuch  as  it  was 
an  order  made  by  a  Court,  in  the  exercise  of 
;  its  jurisdiction,  in  the  execution  of  the  de- 
j  cree  in  a  suit.    The  same  remarks  will  also 
I  *pply  to  the  present  case  which  refers  to  an 
I  toder  passed  in  execution  of  a  decree  by  a 
;  Court  having  jurisdiction  to  pass  it.     We, 
;  therefore,  think  that  Section  22,  Act  XIV. 
!  °f  1859,  &oes  not  aPPty>  ar|d  that  the  three 
fears'  limitation  applies  ;  and  applying  that 
period,  it  is  admitted  that  the  present  ap- 
i  plication  for  execution  is  in  time. 

The  appeal  is  dismissed  with  costs. 
13  VV.  R.,  F.  B.,  p.  74. 


* 


The  27th  July  1871. 

Present ; 

* 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

•    Judges. 

Appellate  Court— Alteration  of  names  of 

parties. 

Case  No.  760  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  28th  De- 
cember i8yot  affirming  a  decision  0/  the 
Subordinate  Judge  0/  that  District ',  dated 
the  26th  March  1870. 

Bal  Gobind  Tewaree  (Plaintiff),  Appellant, 

versus 

Hureenath  Pershad  Sahoo  (Defendant), 

Respondent. 

Baboos  Chunder  Madhub  Ghose  and  Romesh 
Chunder  Mitter  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Aubinash 
Chunder  Banerjee  for  Respondent. 

An  Appellate  Court  has  no  authority  to  strike  out 
a  respondent's  name,  and  in  lieu  of  it  to  make  other 
parties  defendants,  and  then  send  the  case  down  to  the 
Lower  Court  for  re-trial  as  against  those  parties. 

Glover,  J. — The  circumstances  of  this 
suit  are  as  follows:  It  is  as  well  to  give 
them  in  order  to  understand  the  position 
taken  by  the  Judge  in  deciding  the  case. 
In  1869,  the  plaintiff,  Mussamut  Luchmee 
Koowur,  brought  a  suit  for  adjudication  of 
her  title  to  a  one-third  share  of  Tolah  Hadee 
Khan  against  three  persons,  namely,  Huree- 
nath Pershad,  Jowahir  Lall,  and  Ram  Golam 
Singh.  These  were  the  owners  of  the  ad- 
joining estate,  mouzah  Talmapore.  It 
appears  that  the  Collector  had  ordered  a 
butwarra  to  be  made  of  Tolah  Hadee  Khan 
as  being  a  part  of  mouzah  Talmaporj,  and  the 
object  of  the  suit  was  to  have  it  declared 
that  this  Tolah  Hadee  Khan  did  not  belong 
to  the  mouzah  of  the  defendants.  The 
Court  of  first  instance  dismissed  the  plaint- 
iff's claim  on  the  merits,  and,  while  the  case 
was  pending  in  appeal  before  the  Judge,  it 
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appears  that  a  decision  of  the  High  Court 
had  already  decided  that  Hureenath  Pershad 
had  no  claim  to  any  part  of  mouzah  Talma- 
pore.  On  this,  as  the  Judge  says*  the  vakeel 
for  the  appellant  admitted  before  him  that  he 
could  not  carry  on  the  appeal  as  it  stood, 
inasmuch  as  the  defendant,  respondent 
Hureenath  Pershad,  had  been  declared  by 
the  High  Court  to  have  no  interest  in  the 
property  which  the  plaintiff  sought  to 
recover.  The  Judge  goes  on  to  say  that 
the  vakeel,  after  making  that  admission, 
petitioned  that  the  suit  might  be  remanded 
to  the  Court  of  first  instance,  with  instruc- 
tions to  the  Subordinate  Judge  to  make 
Bikurmajeet  Lall,  the  purchaser  at  auction, 
and  S.iligram  Sahoy  and  Ruchia  Ram,  the 
zur-i-peshgeedars,  defendants  in  the  suit, 
and  after  receiving  evidence  to  give  a  fresh 
decision.  The  Judge  refused  to  do  this, 
saying  that  he  was  not  competent  under 
the  law,'  in  the  appeal  stage,  to  send  back 
a  case  to  the  Lower  Court  for  re-adjudication 
under  such  circumstances. 

It  is  against  this  order  that  the  present 
appeal  is  made.  There  are  two  points 
taken  in  special  appeal:  ist,  that  the 
Judge  has  misunderstood  the  application 
of  the  plaintiff's  vakeel,  asking  that  the 
auction-purchaser  and  the  zur-i-peshgeedars 
be  made  parties  to  the  suit  under  Section 
73  ;  and,  2ndly,  that  the  Judge  was  compe- 
tent, under  the  law,  to  send  back  the  case 
to  be  re-considered  as  the  appellant  had 
requested. 

As  regards  the  first  point,  it  appears  to 
us  that  there  can  be  no  question  whatever, 
for  the  Judge  speaks  of  the  vakeel's  having 
made  the  admission  before  he  put  in  the 
petition,  applying  to  have  the  auction-pur- 
chaser and  zur-i-peshgeedars  made  parties 
to  the  case.  It  is  said  that  the  Judge 
ought  not  to  have  attended  to  the  vakeel's 
representation,  and  that  he  was  bound  to 
decide  the  case  as  it  was  before  him.  But 
how  could  he  do  so  ?  If  the  vakeel  admit- 
ted that  he  could  not  go  on  with  the 
appeal,  the  Judge  was  quite  justified  in 
the  course  which  he  adopted,  for  it  would 
have  been  ridiculous  to  decide  the  case  on 
the  merits,  as  if  the  case  had  gone  in  favor 
of  the  appellant  there  was  no  respondent 
against  whom  the  decree  could  have  been 
made. 

The  second  objection  seems  to  us  equally 
untenable.     There   is  certainly   nothing   in 


the  provisions  of  Section  73  of  the  Cc 
of  Civil  Procedure  which  gives  an  Apj 
late  Court  authority  to  strike  out  a  rei 
ent's  name,  and  in  lieu  of  it  to  make 
parties  defendants  in  the  suit,  and  then 
the  case  down  to  the  Lower  Court,  in  ore 
that  it  might  be  re-tried  as  against 
parlies.  It  is  said  that,  under  Act  XXI 
of  1 86 1,  the  Appellate  Courts  have  the 
power,  as  Courts  of  first  instance,  in 
matter;  but  this  is  not  a  mere  matter 
procedure,  and  there  is  no  Section  of 
law  that  we  know  of  which  gives  any 
the  power  to  make  the  alteration  which 
Judge  was  required  to  make.  No  aul 
ity  has  been  shown  to  us  in  support  of 
contention,  and  it  appears  to  ns  inconsisft 
with  the  ordinary  rules  on  the  subj 
According  to  the  pleader's  argument, 
appellant,-  who  has  lost  his  case  because 
has  brought  the  appeal  against  a  pes 
who  has  no  interest  in  the  estate,  and  tl 
fore  can  no  longer,  except  nominally, 
called  a  respondent,  is  to  have  the  privil 
of  having  the  case  sent  back  for  trial 
against  other  parties  without  the  paynu 
of  an  institution  stamp ;  and,  in  short,  to  hai 
all  that  done  for  him  by  the  Court  whi< 
he  ought  to  have  done  for  himself  in  th< 
first  instance. 

It  is  further  contended  that,  in  any  case] 
notwithstanding  the  vakeel's  admission,  tb< 
Judge  was  bound  to  decide  the  case 
against  Hureenath  Pershad.  This  objectsonl 
has  been  already  met  by  the  remarks  con- 
tained in  the  first  part  of  our  judgment.! 
namely,  that  the  Judge  could  not  proceed 
with  the  case  on  the  merits  against  a  party  I 
whom  the  vakeel  distinctly  admitted  had* 
interest  in  the  subject-matter  of  the  suit 

There  is'  no  error  in  law  in  the  Judge'i| 
decision,   and  we,    therefore,  must  dismiss 
the  special  appeal  with  costs. 


&».] 


Civil 


THX  WKKKLY   RBPORTfcR. 


Rulings. 


185 


r. 


The  27th  July  1871. 


Present : 


pie  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
\  Judges. 

Tenancy—Holding  over—Notice  to  quit 

1 

'  Case  No.  224  of  1871. 

\p#ial   Appeal  from  a  decision  passed  by 

\ihe  Judge  of    Tirhoot,   dated  the    28th 

.December    i8jo,  affirming   a  decision   of 

jke  Moonsiff  of  Seetamurhee,   dated   the 

pk  September  1870. 

Jomaat  AH  Shah  (Defendant),  Appellant, 

versus 

Chowdhry  Chutturdharee  Sahee  and  others 
(Plaintiffs),  Respondents. 

Mr.  C.  Gregory  and  Moonshee  Mahomed 
Fusuflox  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Be- 
btndro  Narain  Bose  for  Respondents. 

Where  a  tenant  has  been  allowed  to  hold  over  leases 
OB  the  expiry  of  their  terms,  and  has  continued  in  pos- 
session under  those  leases,  it  must  be  supposed  that 
there  is  an  implied  agreement  between  him  and  the  land- 
fardj  and  the  tenant,  under  such  circumstances,  is  enti- 
tled to  bold  on  until  served  with  a  legal  notice  to  quit. 

Kemp,  /.—This  is  a  suit  brought  under 

the  provisions  of  Section  53,  Act  VIII.  of 

1169.   The  plaintiff  is  the  zemindar.  He  sues 

to  eject  the  defendant,  whom  he  admits  to 

\  be  his  tenant,  on  the  ground  that  the  defend- 

\  tot  has  no  right  of  occupancy,  and  there- 

'xe,  be  is  entitled  to  eject  him. 
VoL  XVI. 


The  defendants  case  was  substantially 
this — that  he  has  been  holding  the  land  in 
suit  for  more  than  12  years;  that  he  could 
not  be  ejected  from  the  land  ;  that  the  plaint- 
iff has  not  shown  that  there  is  any  arrear  of 
rent  due  from  him,  the  defendant,  or  that 
the  plaintiff  holds  any  unsatisfied  decree  for 
rent.  In  the  course  of  the  argument,  a  plea 
was  also  raised  on  behalf  of  the  defendant  in 
the  first  Court  to  the  effect  that  no  legal 
notice  had  been  served  upon  him  to  quit. 

Both  Courts  have  found  that  the  defend- 
ant has  no  right  of  occupancy,  but  there  is 
no  decision  on  the  question  of  notice ;  but  on 
the  one  question  whether  the  defendant  was 
able  to  prove  a  right  of  occupancy,  the 
Courts  have  concurrently  decreed  that  he 
must  be  ejected.  The  Judge  says  that  it  is 
for  trie  defendant  to  prove  that  he  has  an 
occupancy-right ;  that  all  he  can  show  is  a 
pottah  of  the  year  1268  and  a  letter  per- 
mitting him  to  cultivate,  dated  1274;  but 
that  neither  of  these  go  back  so  far  as  10 
years,  and  that  the  pottah  does  not  refer  to 
any  previous  holding,  or  afford  any  ground 
for  inferring  that  the  defendant  held  this 
particular  land  previous  to  the  issue  of  the 
pottah.  Then  the  Judge  refers  to  an  admis- 
sion of  the  defendant  in  1258  (the  date 
referred  to  by  the  Judge  ought  to  be  1268) 
when  the  ticcadar  of  this  property  appears 
to  have  charged  the  defendant  with  forcibly 
rescuing  some  cattle  distrained  by  the  ticca- 
dar. In  that  case,  the  defendant  did  certainly 
state  that,  with  the  exception  of  1  beegah  of 
Fakeeran  land  on  which  a  mosque  had  been 
erected  by  him,  he  held  no  other  lands ;  and 
it  further  appears  that,  in  a  suit  for  damages 
against  the  ticcadar,  he  recovered  damages 
on  the  ground  that  he  did  not  hold  any 
other  land  but  the  1  beegah  of  Fakeeran 
land  alluded  to  above. 

The  grounds  taken  in  special  appeal  are—* 
1  st,  that  no  legal  notice  having  been  served 
upon  the  defendant  to  quit,  the  suit  of  the 
plaintiff  ought  to  have  been  dismissed ;  and  in 
support  of  this  argument,  a  decision  in 
Volume  VII.,  Weekly  Reporter,  page  152, 
by  the  late  Chief  Justice  Sir  Barnes  Pea* 
cock  is  quoted. 

The  second  ground  taken  is  jthat  the 
onus  has  been  wrongly  placed  on  the  de- 
fendant, as  the  onus  in  this  case  was  on  the 
plaintiff. 

The  third  ground  is  that  at  all  events  with 
reference  to  the    v  beegah   of    Fakeeran 
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land  on  which  the  mosque  is  built,  it  is  clear 
that  the  defendant  has  proved  a  right  of 
occupancy.  With  reference  to  this  last 
ground,  the  pleader  for  the  respondent  states 
that  his  client  does  not  claim  to  eject  the 
defendant  from  the  i  beegah  odd  cottahs  of 
Fakeeran  land  upon  which  the  mosque  is 
built. 

With  reference  to  the  second  ground, name- 
ly, the  incidence  of  the  onus,  there  has  been 
a  great  deal  of  argument  on  both  sides,  and  it 
proceeded  to  a  considerable  length  before 
the  Court  found  out  that  the  point  was  not 
raised  in  the  grounds  of  special  appeal ;  and 
as  the  Court  intends  to  decide  this  case  upon 
the  first  ground,  namely,  the  absence  of 
legal  notice,  it  is  unnecessary  for  the  Court 
to  enter  into  the  question  whether  the  onus 
has  been  misplaced  or  not. 

On  the  first  question,  namely,  whether  the 
landowner,  the  plaintiff  in  the  case,  has  given 
the  defendant  a  legal  notice  to  quit,  we  think 
there  can  be  no  doubt  that  that  question 
must  be  answered  in  the  negative.  It  is  ad- 
mitted that  this  defendant  has  been  holding, 
the  plaintiff  says,  from  1272  :  the  Judge,  how- 
ever, finds  from  1268.  The  defendant  has  been 
holding  under  leases  which  have  expired,  and 
on  the  expiry  of  the  terms  he  has  been  allow- 
ed by  the  plaintiff  to  hold  over,  and  has  conti- 
nued in  possession  under  those  leases,  and  the 
fact  that  he  is  the  tenant  of  the  plaintiff,  and 
that  he  is  in  possession  is  not  denied  by  the 
plaintiff.  Under  such  circumstances  it  appears 
clear  that  there  was  an  implied  agreement  be- 
tween the  plaintiff  and  the  tenant,  and  that  the 
tenant  was  entitled  to  hold  on  until  a  legal 
notice  to  quit  was  served  upon  him.  As 
observed  by  the  late  Chief  Justice  in  the 
case  above  alluded  to,  if  this  were  not  so,  the 
landowner  might,  under  similar  circumstan- 
ces, receive  several  kists  of  rent  from  a  ryot, 
and  when  the  crops  were  ready  to  be  reaped, 
might  turn  round  and  tell  the  ryot  that  he 
was  a  trespasser  and  must  quit  immediately, 
instead  of  allowing  him  to  continue  until  the 
end  of  the  year  and  reap  the  crops  ;  that 
would  be,  as  the  learned  Chief  Justice  says, 
unjust.  His  Lordship  further  goes  on  to 
observe  that  where  a  landowner  continues 
to  receive  rent  for  a  fresh  period  after  the 
expiration  of  a  lease,  he  must  be  considered 
to  have  acquiesced  in  the  tenant's  continuing 
to  hold  upon  the  terms  of  the  original  lease, 
and  he  cannot  turn  out  the  tenant  or  treat 
him  as  a  trespasser  without  giving  him  a 
reasonable  notice  to  quit.  Now,  it  has  been 
contended  for  the  plaintiff  in  this  case  that 


there  has  been  a  reasonable  notice  to 
given  to  the  defendant;  that,  although 
notice  is  not  a  written  notice,  the  law  d< 
not  require  a  written   notice  to  be  gv 
that  he  gave  the  defendant  a  verbal  d< 
to  quit  on  the  5th  of  Bysack   1277,  and 
the  suit  was  not  brought  until  Assar  of 
same  year  that  was  a  reasonable  notice 
quit,  and  the  defendant  had  reasonable 
given  him.  We  think  that  such  is  not 
case.    In  the  plaint  it   is  distinctly 
that  a  verbal  notice  was  given  to  the  defi 
ant  on  the  5th  of  Bysack  1277  to  quit  as 
that  date,  but  no  terms  are  stated,  and 
time  mentioned  within  which  the  ryot 
required  to  quit ;  and  moreover  the  pli 
says  that  his  cause  of  action  arose  on 
5th  of  Bysack  1277,  lnat  *s  to  say»  on 
very  day  on  which  he  alleges  that  be  ga< 
the  defendant  a  verbal  notice  to  quit. 

We,  therefore,  hold  under  the  ruling  *M| 
ready  quoted,  and  looking  to  the  facts  an! 
circumstances  of  the  case  that  this  is  not  a 
legal  not  ice  to  quit,  and  at  all  events  it 
not  be  said  to  be  a  notice  to  quit  within  a 
reasonable  time.  The  suit  of  the  plaintiff ? 
must,  therefore,  be  dismissed  on  that  ground 
alone,  with  costs  of  all  the  Courts. 


The  28th  July  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paol, 

fudges. 

Rent-suit—  Benamee  kubooleats— Estoppel- 
Landlord  and  tenant. 

Case  No.  501  of  1871. 

Special  Appeal  from  a  decision  passed  kf 
the  Judge  of  Bhaugulporet  da  fed  the  nti 
April  i8ji,  affirming  a  decision  of  tk 
Subordinate^  Judge  of  that  Bistrid, 
dated  the  23rd  February  18J1. 

Mr.  B.  Donzelle  (Defendant),  Appellant, 

versus 

Baboo  Kedarnath  Chuckerbutty  (Plaintiff)* 

Respondent. 
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Mr.  G.  Gregory  and  Baboo  Umernath 
\  Bost  for  Appellant. 

fcrrxfj.  H.  C.  Marindin  and  M.  L.  Sandel 
^"tnd  Baboo  Vnnoda  Per  shad  Banerjee 
Hfor  Respondent. 

to 

la  a  suit  for  arrears  of  rent  on  the  basis  of  a  kuboo- 
wbich  defendant,  though  not  denying  its  execution, 
ded  was  beoamee,  the  real  ownership  lying  with 
the  Lower  Appellate  Court  refused  to  look 
ifrind  the  kubooleut  on  the  principle  that  a  tenant 
tbe  circumstances  could  not  deny  his  landlord's 

HKLD,  in  pursuance  of  a  view  expressed  by  the  Privy 

dcjI,  that  betiamee  transactions  are  to  be  regarded 

a  recognized  system  amongst  Hindoos,  that  the 

ought  to  have  tried  the  question  whether  the 

*s  title  was  not  merely  beoamee  or  fictitious. 

.Haxo  that  the  question  should  not  have  been  entangled 
the  technical  doctrine  of  estoppel  which  should  not 
applied  in  this  country  in  the  manner  in  which  i^  is 
«n>li*d  in  cases  governed  by  English  Law. 

!  B*yl*X*  7' — I  AM  ot  opinion  that  the 
Judgment  of  the  Lower  Appellate  Court 
thereto  be  reversed,  and  the  case  remanded 
[for  re-trial. 

The  plaintiff  sued  for  arrears  of  rent  for 
die  Aughran  kist  of  1278  on  a  kubooleut, 
dated  the  27th  January  i860,  executed  by 
put  of  the  former  managers  of  the  Toolshia 
Concern  in  favor  of  Mussamut  Anusul 
Burkut.  Anusul  Burkut  was  one  of  the 
wives  of  Golam  Hossein,  and  is  alleged  to 
have  been  a  proprietor  of  the  lands  in  suit 
in  her  own  title,  and  the  suit  is  brought  on 
the  basis  of  the  above  kubooleut  alleged  to 
have  been  given  to  her  in  her  own  right. 

The  defendant  did  not  deny  the  kubooleut 
relied  upon  by  the  plaintiff,  but  contended 
that  although  the  kubooleut  was  executed 
in  favor  of  Anusul  Burkut,  yet  the  real 
ownership  of  the  mehal  leased  was  with 
her  husband,  and  after  his  death  the  rent 
wis  paid  to  the  eldest  wife  Anusul  Burkut, 

;  not  as  malik,  but  as  the  head  of  the  family, 
tad  was  distributed  among  all  the  heirs  as 

i  tharers.  The  defendant  alleged  that  about 
tbe  period  of  the  institution  ef  this  suit  she 
obtained  a  putnee  pottah  of  1 5-i6ths  share 
of  Talook  Gungapoor  from  the  heirs  of 
Golam  Hossein,  the  late  proprietor,  and  that, 
therefore,,  the  plaintiff  was  only  entitled  to 
At  rent  of  i-i6th  share, 


The  first  Court  held  that  Anusul  Burku 
was  the  real  malik,  and  in  possession  and*  in 
the  enjoyment  of  the  rent ;  that  the  plaint- 
iff was  her  putneedar  ;  that  when  the  amul- 
namah  was  proclaimed  in  the  Mofussil,  the  de- 
fendant had  knowledge  of  the  same,  and  that, 
therefore,  the  plaintiff  was  entitled  to  recover 
the  rent  sued  for.  The  Lower  Appellate 
Court,  without  going  at  all  into  the  question 
whether  the  real  title  was  solely  with  Anusul 
Burkut  or  also  with  the  other  heirs  of  Golam 
Hossein,  and  if  so,  to  what  extent  the  title 
of  each  sharer  extended,  simply  remarks : 
"  It  appears  to  be  unnecessary  to  enter  into 
"the  merits  of  the  question  of  title  raised 
"  by  Mr.  Gregory.  This  is  a  suit  for  rent 
"  based  on  a  kubooleut  executed  in  favor 
"  of  a  lady  who  has  granted  a  putnee  of  the 
"  estate  to  the  plaintiff.  The  Court  will  not 
"  look  behind  this  kubooleut  on  the  prin- 
"  ciple  that  a  tenant  cannot,  under  the  cir- 
"  cumstances  stated  by  the  learned  Counsel, 
"deny  his  landlord's  title;'  Upon  this 
view,  the  Lower  Appellate  Court  dismisses 
the  appeal,  and  decrees  the  plaintiff's  suit. 

The  plaintiff  appeals  specially,  chiefly  on 
the  ground  that  the  judgment  of  the  Lower 
Appellate  Court  is  erroneous  in  law  and 
defective  in  investigation,  in  that  it  has 
not  tried  the  question*  as  to  who  the  real 
owner  was,  and  that  such  defect  has  affected 
the  case  on  the  merits.  Two  cases  were 
quoted  in  the  Lower  Appellate  Court  from 
Weekly  Reporter,  Volume  XIV.,  pages  121 
and  399,  but  both  of  them  were  measure* 
ment-casss,  and  the  question  turned  on  the 
actual  words  "  as  in  possession "  as  used 
in  Act  VI.  of  1862,  B.  C.  The  real  question 
in  this  case  is  whether  the  Lower  Appellate 
Court  has  correctly  laid  down  the  principle 
that  it  could  not  go  behind  the  kubooleut. 
The  whole  case  turned  on  the  question 
whether  the  lady  Anusul  Burkut  was  the 
real  owner  of  the  land.  The  Lower  Appel- 
late Court  begs  the  question  in  assuming 
that  she  was.  This  has  led  the  Court  to 
the  conclusion  that  the  real  title  was  with 
her.  It  is  stated  that  the  title  of  Anusul 
Burkut  arises  from  a  deed  of  gift  given  by 
her  husband,  making  her  the  absolute  pro- 
prietor. It  is  also  stated  that  this  very 
fact  is  recited  in  the  kubooleut.  It  is  fur- 
ther alleged  that  the  letters  of  Mr.  Donzelle, 
Junior,  as  to  the  payment  of  rent  sfcows  that 
this  lady  to  whom  the  kubooleut  was  given 
had  the. real  title.  Each  and  everyone  of 
these  facts,  however,  is  quite  consistent 
with  a  benamee  transaction.  In  fact,  it  would 
be  inconsistent  if  it  were  not  so,  as  all  the 
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subordinate  parts  are  in  such  cases  notori- 
ously fitted  in  to  correspond  with  the  be- 
namee arrangement  in  its  integrity.  It  has 
been  laid  down  in  the  case  of  Gopee  Kristo 
Gossain,*  Moore's  Indian  Appeal  Cases,  Vol- 
ume VI.,  page  53,  that  the  benamee  trans* 
actions  are  to  be  regarded  as  a  recognized 
system  amongst  Hindoos ;  further  that  they 
may  be  bond  fide  or  not,  and  that  the  criteri- 
on of  such  bona  fides  may  be  taken  by  see- 
ing whence  the  money  came. 

Taking  this  view  of  the  Privy  Council 
in  the  case  cited  as  a  guide,  the  question 
which  the  Lower  Appellate  Court  ought  to 
have  tried  was  whether  with  all  the  facts  as 
stated  above  in  favor  of  the  plaintiff,  there 
still  might  not  be  only  a  benamee  or  fictiti- 
ous title  in  his  lessor. 

It  is  well,  known  that  a  benameedar  re- 
corded proprietor  has  to  pay  the  revenue, 
receive  the  rent,  do  everything  in  the  Col- 
lectorate  in  connection  with  the  revenue 
affairs  of  his  estate  using  the  benamee  name ; 
and  such  person  moreover  is  the  only  person 
who  is  entitled  to  draw  the  excess  funds 
from  the  Collectorate,  being  the  recorded 
proprietor,  though  not  the  real  proprietor. 

We  have  been  referred  to  a  case  in  Volume 
III.,  Wyman's  Reports,  but  the  real  question 
in  that  case  was  not  as  regards  the  owner- 
ship of  the  land,  but  as  to  the  trusteeship. 
There  is  a  case  in  Weekly  Reporter,  Volume 
XIV.,  page  12.  The  illustration  of  the 
benamee  system  by  Mr.  Justice  Louis  Jack- 
son is  exactly  in  point,  viz.,  that  "  A  con- 
"  tracts  with  B,  though  by  the  desire,  and  for 
"  the  convenience  of  one  or  other  of  those 
"  parties  the  name  of  C  is  used  instead  of 
"  the  name  of  that  party.  In  such  a  case 
"  C  did  not  contract  at  all.  He  was  not 
the  agent  for  either,  but  was  and  is  a  stran- 
ger to  the  Whole  business.'1 

In  that  view,  it  would  be  impossible  to 
say  that  really  the  contract  in  this  case  was 
with  Anusul  Burkut  to  whom  the  kubooleut 
was  given,  if,  in  fact,  her  husband  is  upon 
the  evidence  shown  to  be  the  real  owner,  and 
to  have  had  the  real  profits  transferred  to 
him  after  they  had  gone  through  the  neces- 
sary form   of   passing    through    his   wife's 

hands  as  benameedar. 
c 

Whether  it  was  really  benamee  or  not, 
and  whether  the  real  title  was  with  the 
husband   or  with  Anusul   Burkut  or  with 
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the  co-wife,  were  points  which  were  m 
to  be  investigated  before  a  proper 
could   be  come  to  in  this  case.     It  is 
that  this  was  only  a  suit  for  rent,  and 
the  question  of  title  could  not  be 
such  a  suit ;  but  it  has  been  laid  doi 
although  the  jurisdiction  of  the 
Courts  is  limited  to  the  trial  of 
rent,  yet  they  are  not  precluded  from 
questions  of  title  when  requisite  in 
enable  them  to  come  to  a  decision  as  to 
is   entitled  to  the  rent.    In  one 
Barnes  Peacock  observed  that  if  qi 
of  title  cannot  be  gone  into  in   a  suit 
rent,  any  ryot  wishing  to  evade  payment* 
rent  has  only  to  collude  with  the   lal  ~ 
dar,  set  up  a  lakheraj  title,  and  defeat 
landlord's  just  claim  for  rent. 

For  the  above  reasons,  I  would  remi 
the  case  for  trial  on  the  merits. 

Paul,  J.— I    also    think  that    the 
should  be  remanded  to  be  tried  on  the 
This  case  is  very  clear  and  simple, 
plaintiff's  allegations  are  that  he  obtained 
putnee  from  a  certain  lady  named  Anuffl 
Burkut,  who  is  one  of  the  widows  of  Gol 
Hossein  ;  that  this  lady  was  the  owner  of 
whole  16  annas  of  the  property  which 
belonged  to  Golam  Hossein,  and  which 
made  over  to  this  lady  by  gift,  and  that  i 
such  owner  Anusul  Burkut  was  emitted 
create,  and  she  created  the  said  putnee 
in  his  favor ;  that  the  defendant  executed 
kubooleut  or  the  counterpart  of  a  lease  uT 
favor  of  the  lady  from  whom  the  plaiflL^ 
claims ;  and  that  thus  plaintiff  became  entf-* 
tied  to  the  rents  of  the  lands  comprised  with^j 
in   the  zemindaree.    He,   therefore,  bring* 
this  suit  for  arrears  of  rent  due  to  him. 

The  defendant's  allegations  are  that  be '» 
the  tenant,  so  to  speak,  of  only  1- 16th  of  the  * 
property  in  suit  to  the  plaintiff,  and  that  br* 
is  the  tenant  of  i5-i6ths  share  to  the  other  'I 
heirs  of  Golam  Hossein,  and  that  Goto  d 
Hossein  was  the  real  proprietor  of  the  lan<V* 
and  only  made  use  of  his  wife  AnnscJ  . 
Burkut's  name  in  the  papers  as  benameedtf 
for  him ;  that  after  Golam  Hossein's  ddtfk ^ 
1 -1 6th  share  of  his  property  vested  in  the') 
widow  through  whom  the  plaintiff  claims,  s 
and  i5-i6ths  vested  in  the  other  heirs 
through  whom  tie  (defendant)  claims. 

In  short,  the  point  in  issue  was  whether  f 
or  not  the  lady  Anusul  Burkut  was  the  de* 
facto  landlord  of  the  defendant.    That  que*-  i 
tion  was  a  simple  question  to  try  upon  At  < 
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;  but  instead  of  doing  so,  the  Judge 
of  the  substantial  case  pot  forward 
*he  defendant  by  adjudicating  in  the 
thTs  favor  upon  the  question  of  estop- 
raised  by  him  :  and  applying  the  techni- 
doctrine  of  estoppel  obtaining  under  the 
fa  Law,  the  Judge  considered  that  he 
Id  not  look  behind  the  kubooleut  which 
admitted  by  the  defendant,  inasmuch  as  a 
could  not  deny  his  landlord's  title.  My 
colleague  has  pointed  how  this  mode 
ent  amounts  to  a  begging  of  the 
question.  I  do  not  propose  to  discuss 
too  doctrine  of  estoppel,  but  as  this  sub- 
is  so  often  used  in  arguments  and  in 
of  appeal  before  the  Court,  I  wish  to 
e  a  few  remarks  with  reference  to  it.  In 
land,  where  the  usage  denoted  by  benamee 
ctions  is  wholly  unknown,  it  is  suppos- 
nd  therefore  assumed  that  all  deeds  and 
eyances  truly  represent  the  titles  of 
s  set  forth  in  them.  Deeds  are  called 
n  instruments.  They  are  executed  after 
erable  deliberation  and  under  the  guid- 
and  with  the  advice  of  able  legal  advi- 
In  England ,  and  in  fact  wherever  the 
sh  Law  prevails  and  English  institutions 
it  is  right  to  suppose  that  what  is  stat- 
3ln  deeds  and  other  simitar  documents  re- 
Vg*?nt  the  true  state  of  things,  and  conse- 
tyenily  parties  should  not  be  allowed  after- 
ffxfa  to  question  the  truth  of  what  has  been 
Njbbfrateiy  stated.  Bat  in  this  country  it 
King  well  known  that  documents  are  neither 
o.  drawn  nor  executed  as  in  England,  and  it 
Wng  equally  well  known  that  persons  make 
statements,  wholly  regardless  of  the  truths,  for 
present  and  ulterior  purposes,  it  would  be 
uuafe  and  unjust  to  hold  parties  strictly  to 
Matemeots  made  by  them  in  deeds  and  other 
documents,  and  to  apply  the  technical  doc- 
trine of  estoppel  in  the  manner  in  which 
that  doctrine  is  applied  in  cases  governed  by 
English  Law.  The  tendency  of  the  Privy 
Council  decisions  has  been  to  make  the  law 
faawBize  with  justice  in  each  case,  and  it 

voofd  be  departing  from  this  wholesome  and 
teooficial  rule  to  apply  the  doctrine  of  es- 
toppel to  cases  which  are  not  governed  in 
jlkia  country  by  English  Law.  As  the  Courts 
<rf  this  country  are  constituted,  they  should 
*>  decide  cases  that  the  rear  truth  should 
arrived  at,  and  should  be  made  to  pre- 
tafl  by  their  decrees.  The  application  of 
*  technical  doctrine,  which  must,  I  believe, 
Sdto  inevitable  fraud  and  clear  injustice, 


should  neither  be  enforced  nor  adopted  by 
Courts  which  are  directed  to  decide  cases 
by  the  principles  of  justice,  equity,  and 
conscience.  The  question  between  the 
parties  was  very  simple,  viz.,  was  the  lady 
Anusul  Burkut  the  real  proprietor  of  the 
whole  16  annas  of  the  property  in  suit, 
and  I  regret  to  find  so  simple'  a  question 
entangled  with  a  technical  rule  of  the 
English  Law  of  Evidence.  I  would  observe 
that  although  the  rules  of  evidence  as  they 
obtain  in  England  are  drawn  from  experience 
of  human  affairs  by  eminent  men,  it  cannot  be 
maintained  that  that  experience  is  the  same 
everywhere,  and  should  be  universally  accept- 
ed. As  to  the  broad  principles  of  evidence, 
no  doubt  they  must  be  everywhere  the  same  ; 
but  the  question  here  is  whether  an  highly 
technical  doctrine  ought  to  have  any  place 
in  the  course  of  the  administration  of  jus- 
tice amongst  a  people  whose  institutions 
and  usages  differ  widely  from  those  which 
exist  amongst  western  nations ;  and  I  con- 
sider the  question  admits  of  one  correct  an- 
swer, namely,  that  the  technical  doctrine  of 
one  system  of  laws  should  not  be  imported 
into  another  and  wholly  different  system. 

The  case  must,  therefore,  be  remanded  to  be 
tried  on  its  merits,  and  in  trying  it  the  Court 
below  should  minutely  examine  all  the  facts 
of  the  case,  and  give  due  weight  to  each  cir- 
cumstance ;  for  instance,  it  has  been  re- 
presented to  us  in  the  course  of  the  argu- 
ment (I  only  say  "  represented,  "  for  I  do 
not  wish  to  conclude  parties  by  any  state- 
ment of  the  facts  by  me)  that  the  property 
in  dispute  was  the  sole  property  of  which 
Golam  Hossein  died  possessed.  If  it  were 
so  it  would  be  a  strong  circumstance  to  take 
into  consideration  in  determining  whether 
the  alleged  gift  by  Golam  Hossein  tfas  ever 
made  in  favor  of  the  one  wife  to  the  exclu- 
sion of  the  other,  for  whom  also  it  is  not 
denied  that  he  had  strong  attachment,  and 
by  whom  he  had  children. 

*  e 
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The  28th  July  1 87 1. 

Present : 

The  Honbie  F.  B: Kemp  and  F.  A.  Glover, 

Judges. 

Butwarra   under   Regulation  XIX.    of  1814— 
Right  of  suit— Cause  of  action. 

Case  No.  150  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  jolh 
November  1876,  affirming  a  decision  of 
the  Moonsift  of  Mozufferpore,  dated  the 
20th  July  i8*jo. 

Sheo  Pershad  Sookool  (Defendant), 
Appellant \ 

versus 

Shunkur  Sahoy  (Plaintiff),  Respondent. 

Baboos   Chunder  Madhub   Ghose  and   Au- 
binash  Chunder  Banerjee  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondent. 

A  butwarra  proceeding  under  Regulation  XIX.  of 
1814  may  be  final  for  fiscal  purposes,  but  it  cannot  take 
away  the  right  of  suit  conferred  by  Act  VIII.  of  1859. 

A  Collector's  declaration  of  the  title  of  a  party  to 
an  entire  share  of  an  estate,  and  his  action  in  dividing 
the  share  for  such  party,  are  an  injury  to  and  a  slur 
upon  another  party  claiming  a  fraction  of  the  share,  and 
give  him  a  sufficient  cause  of  action. 

Glover,  J.— The  objections  raised  in 
this  special  appeal  are  :— - 

(1)  That  no  civil  suit  can  be  maintained 
to  set  aside  a  butwarra  made  by  the  Col- 
lector under  Regulation  XIX.  of  1814. 


(2)  That  the  plaintiff  in  this  case  show 
no  cause  of  action.  \ 

(3)  That  he  had  not  proved,  as  he  « 
bound  to  do,  that  he  was  in  possession 
the  disputed  property  on  the  date  of 
ws.,  February  8th,  1870. 

The  first  question  has  been  decided 
this  Court  in  the  cases  of  Koonj  Bel 
Singh  vs.  Neero  Singh,*  and    Spencer 
Puhul  Chowdhry f ;  and  we  see  no  reasoai 
doubting  the  correctness  of  tho9e  deci» 
A  butwarra    proceeding   under    Regi 
XIX.  may  be  final  for  fiscal  purposes, 
cannot  take  away  the  privilege  which 
have  under  Ad  VIII.  of  1859.     Tbe 
of    Shaikh    Jakir    Alt   vs.   Jugdessui 
Weekly    Reporter    323,    which     has 
quoted  in  support  of  the  argument  is  ei 
ly  different  from  the  one  we  are  now 
ing  with.    In  this  case,  the  plaintiff  was: 
party  to  the  butwarra  proceedings ;  in 
he  was  a  party  from  the  commencement 
had  taken  an  active  part  in  the  arranj 
ments  before  the  Collector. 

The    second    objection     is     untenab 
Special   appellant    contends    that     if 
plaintiff  is  not  bound  by  the  butwarra 
ceedings,  and  if  he  is,  as  he  states,  sti 
possession  of  his  share,  no  harm  has  bees, 
done  him,  and  he  has  no  cause  of  action. 

But,  although  the  butwarra  p 
do  not  conclude  the  plaintiff,  there  can 
no  doubt  that  the  fact  of  the  Collector': 
having  declared  the  defendant  entitled  to  1 
divided  share  of  9  annas  odd  in  the  estate, 
and  having  then  proceeded  to  divide  thM> 
share  for  him,  did  the  plaintiff  a  substantial 
injury,  and  cast  a  slur  upon  the  plaintiff 
title  which  it  was  very  necessary  for  him' 
to  get  rid  of.  His  right  as  a  17  gundato 
2  cowries  shareholder  was  primd  fici* 
endangered  by  the  declaration  of  the  Re- 
venue Court  that  the  defendant  held  the 
entire  9  annas,  and  if  the  plaintiff  had  wish- 
ed to  sell  his  interest,  these  proceedings  of 
the  Collector  would  have  interfered  wf 
materially  with  his  doing  so.  We  think 
that  the  plaintiff  was  quite  justified  to 
bringing  his  suit. 

The  third   objection   is,  we  think,  **&" 
ciently   disposed  of  by  the  finding  of  the 
Judge.     He    has    held    it    proved   on  ] 
evidence  that  the  plaintiff  was  in  possess* 

*  15  W.  R.,  p.  291. 
i  15  W.  R.f  p.  471. 
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I  the  share  when  he  leased  it  to  the 
fctur  Indigo  Factory  in  1866,  and  that  it  is 
phr  since  the .  butwarra  that  the  defendant 
In  collected  a  9-annas  share  of  the  rents. 
fce  factory,  it  appears,  holds  leases  from 
plaintiff  and  defendant,  and  the  late 
edings  have,  no  doubt,  made  it  difficult 
y  in  what  proportions  the  factory  made 
collections.  But  inability  on  the  part 
the  factory  to  collect  in  the  share  as 
to  it  by  the  plaintiff  would  not  dis- 
ess  the  plaintiff,  and  there  is,  therefore, 
ling  wrong  in  law  in  the  Judge's  find- 
that,  at  the  date  cf  the  butwarra,  the 
miff  was  in  possession  of  the  disputed 
through  his  ticcadar,  the  manager 
the  Uttur  Indigo  Factory. 

The  special  appeal  is,  therefore,  dismissed 
Kb  costs. 

fr  

The  29th  July  1871. 

&• 

It  Present : 

m 

'.-  The  Hon'ble  A.  G.  Macpherson,  Judge. 

Cittuse  30,  Letters  Patent-— Appeals  to  Privy 

Council. 


In  the  matter  of 

r.. 

The  Court  of  Wards  on  behalf  of  the  Rajah 
of  Durbhangah    (Appellant  to  England), 
\  Ptlifioner, 

* 

versus 

a 

fojah  Leeianund  Singh  (Respondent  to 
England),  Opposite  Party. 

The  Advocate*  General  for  Petitioner. 

Mr.  y.  W.  B.  Money  for  Opposite  Party. 

Under  Cause  39  of  the  Letters  Patent  of  1865,  there 
a  bo  right  of  appeal  to  the  Privy  Council  from  a  decree 
*■&  by  the  High  Court  in  the  exercise  of  original 
Swfiction,  if  ao  appeal  will  lie  to  the  High  Court 
"toll  under  Clause  15  \  but  there  is  a  right  of  appeal 


t 


from  a  decree  made  in  the  exercise  of  appellate  juris- 
diction whether  an  appeal  will  lie  to  the  High  Court 
under  Clause  15  or  not. 

•  Macpherson,  J. — I  think  that  this  appli- 
cation ought  to  be  granted. 

Clause  39  of  the  Letters  Patent  of  1865 
ordains,  as  I  read  it,  that  any  person  may  ap- 
peal to  the  Privy  Council  from  any  final 
judgment,  decree,  &c,  of  the  High  Court 
made  in  appeal,  and  from  any  final  judgment, 
decree,  <fcc,  made  in  the  exercise  of  original 
jurisdiction  by  a  majority  of  the  full  number 
of  Judges  of  the  High  Court,  or  of  any 
Division  Court  from  which  an  appeal  does 
not  lie  to  the  High  Court  under  Clause  15  : 
provided  the  appeal  directly  or  indirectly  in- 
volves a  question  as  to  property,  the  value  of 
which  is  not  less  than  Rupees  10,000;  and 
that  any  person  may  appeal  to  the  Privy 
Council  from  any  other  judgment,  decree,  &c, 
when  the  High  Court  shall  declare  that  the 
case  is  a  fit  one  for  appeal. 

The  petitioner  seeks  to  appeal  from  a  decree 
passed  by  a  Division  Court  consisting  of  two 
Judges.  As  regards  the  subject-matter  of 
the  proposed  appeal,  the  Judges  were  divi- 
ded in  opinion ;  and,  as  provided  by  Clause 
36,  the  opinion  of  the  Senior  Judge  prevailed. 
It  is  admitted  that,  under  these  circumstances, 
the  petitioner  had,  according  to  the  construc- 
tion which  has  been  put  upon  Clause  15  of 
the  Letters  Patent  by  a  Full  Bench  of  seven 
Judges  (Weekly  Reporter,  Volume  VII., 
pp.  52  and  512)  a  right  to  appeal  to  this 
Court  from  the  decision  of  the  Division 
Court :  and  it  is  contended,  on  behalf  of 
Rajah  Leeianund  Singh  who  opposes  the  pre- 
sent application,  that  the  petitioner,  having 
an  appeal  to  the  High  Court  under  Clause  1 5, 
has  no  right  of  appeal  to  the  Privy  Coun- 
cil. 

But  a  careful  consideration  of  the  provi- 
sions of  Clause  39  will  show  that  this  is 
not  so.  A  strictly  grammatical  construction 
of  the  language  used  proves  that  the  words, 
"  from,  which  an  appeal  shall  not  lie  to  the  said 
High  Court  under  the  provisions  contained 
in  the  15th  Clause  of  these  presents," 
apply  only  to  the  immediately  preceding 
passage,  "and  from  any  final  judgrnent,  de- 
"  cree,  or  order  made  in  the  exercise  of  ori- 
"  ginal  jurisdiction  by  a  majority  of  the  full 
"  number  of  Judges  of  the  said  High  Court,  or 
"  of  any  Division  Court."  Taking  the  words 
as  they  stand,  and  putting  the  natural  con- 
struction upon  them,  there  is  no  right  of 
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appeal  to  the  Privy  Council  from  a  decree 
made  in  the  exercise  of  original  jurisdiction, 
if  an  appeal  will  lie  to  the  High  Court  itself 
under  Clause  1 5 ;  but  there  is  a  right  of  ap- 
peal from  a  decree  made  in  exercise  of  ap- 
pellate jurisdiction  whether  an  appeal  will 
lie  to  the  High  Court  under  Clause  15  or 
not.  If  this  were  not  the  meaning  intend- 
ed, the  words,  "  and  from  any  final  judgment, 
decree,  or  order,"  would  not  be  repeated,  as 
they  are,  immediately!  before  the  words, 
"  made  in  the  exercise  of  original  jurisdic- 
tion/' &c. 

I  have  no  doubt  that  a  distinct  line  was 
intended  to  be  drawn  between  decrees  made 
by  this  Court  on  appeal,  and  decrees  made  by 
it  in  the  exercise  of  ordinary  jurisdiction. 
This  view  is  somewhat  corroborated,  I  may 
add,  by  the  words  used  in  the  latter  part  of 
Clause  39,  "  or  from  any  other  Anal  judg- 
ment, decree,  or  order  made  either  on  appeal 
or  otherwise  as  aforesaid." 

The  construction  I  put  upon  Clause  39  is 
that  which  Sir  Barnes  Peacock  was  inclined 
to  put  upon  it, — as  appears  from  the  judg- 
ment delivered  by  him  in  the  Full  Bench 
case  to  which  I  have  already  referred. 
He  says  (7  Weekly  Reporter  57)  :  "  It 
"  has  been  said  that  Section  39  of  the 
"  Letters  Patent  gives  an  appeal  to  Her  Ma- 
jesty in  Council  from  any  final  judgment, 
"  decree,  or  order  of  the  High  Court  made  on 
"  appeal,  in  any  matter  not  being  of  criminal 
"  jurisdiction,  but  with  respect  to  judgments, 
"  decrees,  or  orders  made  in  the  exercise  of 
"  original  jurisdiction,  an  appeal  is  given  to 
'*  Her  Majesty  in  Council,  only  when  the 
"  judgment  is  one  from  which  an  appeal 
"  shall  not  lie  to  the  High  Court  under  the 
"provision  contained  in  the  15th  Clause  of 
"  the  Charter ;  and  it  is  argued  that,  if  it 
"had  been  intended  that  Section  15  should 
"  apply  to  judgments  passed  in  the  exercise 
"of  appellate  civil  jurisdiction,  as  well  as 
"  to  those  passed  in  the  exercise  of  original 
"  civil  jurisdiction,  the  words,  '  from  which 
"  an  appeal  shall  not  lie  to  the  said  High 
"  Court  under  the  provision  contained  in 
"the  15th  Clause  of  these  presents,'  in 
"  Clause  39  of  the  Charter,  would  have  been 
"  made  applicable  to  judgments  passed  on 
"  appeal,  as  well  as  to  judgments  made  in 
"  the  exercise  of  original  jurisdiction,  and 
"that,  reading  Section  15  by  the  light 
••  thrown  upon  it  by  Section  39,  it  must  be 
"held  not  to  be  applicable  to  judgments 
"  made  on  appeal. 
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"The  argument |is  plausible,  but  it  it 
conclusive.  We  cannot  say  that  u 
not  the  intention  of  Section  39  df 
Charter  to  draw  a  distinction  bet 
judgments  passed  in  appeal,  and  judg 
passed  in  the  exercise  of  original  juri 
tion,  to  the  extent  of  leaving  it  optioi 
parties  to  judgments  given  by  a  Divi 
Bench  to  appeal  at  once  to  Her  Ma| 
in  Council  from  a  judgment  given 
Division  Court  in  the  exercise  of 
late  jurisdiction,  even  though  it  might, 
one  from  which  an  appeal  would  lie  to 
High  Court ;  but,  in  the  case  of  judg; 
given  in  original  jurisdiction,  to  alio 
appeal  to  Her  Majesty  in  Council,  onft 
cases  not  appealable  to  the  High 
It  cannot  be  said  that  such  a  distin 
would  have  no  reason  in  support 
when  it  is  borne  in  mind  that  every  j 
ment  given  in  appeal  must  be  on  a 
which  has  been  previously  before 
other  Court  at  least,  and  in  special 
before  two  other  Courts." 


Even,  however,  if  the  words  in  the 
Her  part  of  Clause  39  did  not  give  a 
of  appeal  to  the  Privy  Council,  I  thinf 
clear  that  this  is  a  case  in  which  I  ' 
power    to  declare,  and    ought    to  d< 
"that  the  case  is  a  fit  one  for  appeal" 
the  Privy  Council,  within   the  meaning  of 
the  latter  part  of  the  Clause. 

Under  Clause  39  there  are  two  classes « 
appeals.  One  class  comprises  those  in  which 
the  value  directly  or  indirectly  involved  ii 
not  less  than  Rupees  10,000.  The  othtf 
class  comprises  cases  which  are  declared  hf 
the  High  Court  to  be  fit  cases  for  appeal 
though  not  of  such  value  as  to  bring  them 
within  the  first  class.  The  Clause  ordains, 
in  fact,  that  any  person  may  appeal  to  tb* 
Privy  Council  from  any  judgment,  *c» MJJ 
"  from  any  other  final  judgment,  decree,  p 
"  order  .made  either  on  appeal  or  otto 
"  as  aforesaid,  when  the  said  High 
"  shall  declare  that  the  case  is  a  fit  one 
"  appeal "  to  the  Privy  Council. 

It  appears  to  me  that  it  is  most  desiraM 
and  fit  that,  under  the  peculiar  circumstaur 
of  this  case,  tjje  appeal  should  now  lie  to  t 
Privy  Council,  and  not  to  the  High  Coort 

The  Division  Court  decided  to  a  cert* 
extent  in  favor  of  the  present  petition^ 
and  to  that  extent  the  Judges  were  not 
vided  in  opinion.    There  being  no  app 
under  clause  15,  from  that  portion  of 
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>e,  Rajah  Leelanund  Singh  has  appealed 

Privy  Council,  as  he  has  an  undoubt- 

jt  to  do.     Having  so  appealed,  he  op- 

the  petitioner's  application,  and  wishes 

[drive  him  to  an  appeal  under  Clause  1 5 

he  can  g6  to  the  Privy  Council.    The 

J  being,  to  a  certain  extent,  before  the 

Council,  it  is  manifestly  most  incon- 

it  that  it  should  be  to  a  certain  other 

before    the  High   Court;  especially 

it  is  borne  in  mind  that  (as  was  stated 

Cpunsel  in  the  course  of  the  argument  j 

[this*  application)  the  hearing  of  the  appeal 

Division  Court  occupied  more  than 

r#  whole  month,  and  that  it  appears  upon 

|*ce  of  the  decree  that  the  point  of  dif- 

"tce  between  the  Judges  of  the  Division 

is  the  construction  to  be  put  upon  an 

made  by  the  Privy  Council  itself  some 

ago,  and  out  of  which  order  the  pre- 

proceedings  have  arisen. 

er  all  the  circumstances,  I  should  have 
Ration  in  declaring  the  case  to  be  a  fit 
jto  for  appeal,  if  I  deemed  such  a  declara- 
necessary  in  order  to  enable  me  to  grant 
application.    But  I  do  not  consider  it 
ry  to  make  any  such  declaration  for- 
ty, as  1  have  no  doubt  that,  independ- 
of  my  making  it,  the  petitioner  is  enti- 
to  appeal  to  the  Privy  Council. 


The  and  August  1871. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

lfthomedan  Law— Succession— Office  of 
Sujjada-nusheen, 

Case  No.  243  of  1870. 

tegular  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of,  Shahabad, 
dated  the  27th  August  1870. 

Sfaah  Ahmud  Hossain  (Plaintiff),  Appellant, 

1 

versus 

\ 
1 

Shah  Mohiooddeen  Ahmud  (Defendant), 

Respondent. 

Vol.  XVI. 


Mr.  C.  Gregory  for  Appellant.        • 
Mr.  R.  E.  Twidale  for  Respondent. 

Under  the  Mahomedan  Law,  offices  like  that  of 
Sujjada-nusheen  should  descend  to  persons  in  the  male 
line,  and  those  who  are  descended  from  females  are 
regarded  as  not  belonging  to  the  family  of  the  founder, 
but  strangers. 

Where  such  an  office  has  been  once  diverted  for  suffi- 
cient cause  (e.  g.,  default  of  male  issue)  from  a  parti* 
cular  line  of  descent,  it  is  liable  to  be  brought  back 
into  the  line  of  a  previous  holder  when  the  person 
claiming  under  that  holder  is  a  descendant  in  the 
female  line. 

Jackson,  J. — This  suit  was  brought  by 
Shah  Ahmud  Hossain,  the  son  of  Shaikh 
Mohamud  Ajmul  Hossain,  deceased,  to 
recover  from  the  defendant,  Shah  Mohiood- 
deen Ahmud,  the  son  of  Shah  Fukhurood- 
deen  Ahmud,  certain  immoveable  property, 
buildings,  and  other  property  of  various 
descriptions,  annexed  to  the  khankah  of 
Sasseram  in  Zillah  Shahabad,  on  the  ground 
that  the  plaintiff  was  entitled,  and  the 
defendant  was  not  entitled,  to  hold  the 
office  of  Sujjada-nusheen  of  that  khankah, 
and  consequently,  as  a  .matter  of  right,  to 
the  possession  of  all  the  property  speci- 
fied. 

It  appears  that  the  property  in  question 
was,  as  to  some  small  portion  of  it,  held 
under  an  assignment  for  certain  charitable 
purposes  by  the  earliest  named  ancestor  of 
these  parties,  named  Shah  Kubeer  Durvesh, 
but,  as  to  most  of  it,  under  successive 
grants  from  the  Emperor  or  titular  Em- 
peror 'of  Delhi,  which  are  set  forth  in  the 
proceedings.  It  was  alleged  that  the  office 
of  Sujjada-nusheen  was  necessarily  to  be  held 
by  the  descendants  of  Shah  Kubeer  Dur- 
vesh, and,  in  particular,  in  consequence  of 
certain  restrictions  in  the  later  grants,  by 
the  lineal  descendants  of  Shah  Kyamood- 
deen  and  Shah  Shumsooddeen,  two  of  the 
successors  of  Shah  Kubeer  Durvesh.  I 
shall  refer  more  particularly  to  the  circum- 
stances presently. 

The  defendant  made  answer  tr^at  the 
plaintiff  was  disqualified  as  being  no  de- 
scendant in  the  male  line  of  the  founder, 
Shah  Kubeer  Durvesh  ;  also  that  he,  the 
defendant,  had  been  regularly  appointed  to 
the  office  oi  Sujjada-nusheen  by  the  late 
incumbent,  Shah  Kubeerooddeen  Ahmud, 
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and  that  such  appointment  was  valid.  He 
also  contended  that  the  suit  of  the  plaintiff 
was  barred  in  consequence  of  adverse 
holding  for  about  half  a  century  by  the 
defendant,  and  his  uncle  and  predecessor 
Shah  Kubeerooddeen,  and  that  it  was  fur- 
ther inadmissible  inasmuch  as  a  previous 
like  claim  had  been  set  up  by  the  plaintiff's 
maternal  uncle,  Shah  Fyazooddeen  Ahmud, 
and  had  been  set  aside  ;  and  that  consequent- 
ly the  plaintiff's  suit  was  barred  in  every  point 
of  view. 

The  Subordinate  Judge  who  tried  the 
suit  threw  it  out  upon  two  grounds ;  and 
he  also  intimated  an  opinion  that  the  suit 
was  liable  to  be  dismissed  upon  a  third 
ground,  all  of  them  being  preliminary  mat- 
ters. In  the  first  instance,  he  held  that 
the  suit  was  barred  under  Section  2,  Act 
VIII.  of  1859,  as  being  brought  on  a  cause 
of  action  which  had  been  heard  and  deter- 
mined in  the  Civil  Court  in  a  former  suit 
between  the  parties  under  whom  the  pre- 
sent parties  advance  their  respective  rights ; 
secondly,  he  held  that  the  law  of  limitation 
barred  the  suit,  on  the  ground,  chiefly,  that 
Fyazooddeen,  the  uncle,  just  mentioned,  of 
the  plaintiff,  might  have  brought  his  suit, 
but  did  not,  to  establish  the  same  claim 
which,  in  fact,  the  plaintiff  is  now  advanc- 
ing, but  that  he  lived  46  years,  during 
which  time  adverse  possession  was  held  by 
Kubeerooddeen  and  by  the  present  defend- 
ant, without  bringing  any  such  suit.  On 
these  two  grounds,  he  dismissed  the  plaint- 
iff's suit ;  but  he  also  intimated  an  opinion 
that,  inasmuch  as  the  suit  was  a  claim  to 
hold  two  offices,  viz.t  the  office  of  Sujjada- 
nuskeen,  and  also  that  of  trustee  or  manager 
of  wuqf  property,  it  must  be  held  to  be 
multifarious  under  Section  7,  Act  VIII.  of 
1859,  and  liable  to  dismissal  upon  that 
ground. 

In  dismissing  the  suit  upon  these  grounds 
the  Subordinate  Judge  further  remarks 
that  "  this  decision  cannot  bar  the  exercise 
"  of  the  authority  of  Government,  vested 
"  under  the  Mahomedan  Law,  to  remove  the 
"  present  defendant  from  the  office  of 
"  trustee  on  proof  of  misconduct,  and  to 
"  appoint  one  more  fitted  for  the  post,  as 
"  required  by  law." 

The  first  thing  we  have  to  do  in  deliver- 
ing judgment  in  this  case  is  to  state  that 
we  do  not  concur  with  the  Subordinate 
Judge  in  any  one  of  these  propositions.  It 
seems  to  rae  quite  cleat  that  the  suit  before 


us  was  not  barred  on  any  of  the 
stated,  and  also  that  it  would  be  quite 
proper,    as   being   unnecessary,    for  jts 
affirm  that  the  Government  would  have 
power,  under  Mahomedan  Law  or  any 
law,    to    remove   the    defendant    from 
office  of  Sujjada-nusheen.     That  is  a 
tion    which,    if   the  occasion    should 
arise,  would  have  to  be  properly    inquu 
into  and  determined. 

Being,  therefore,   unable  to  concur 
the  Subordinate  Judge  in  the  grounds 
which  he  has  dismissed  the  suit,  we  haAj 
consider,  in  the  first  instance,  whether 
should  require  further  evidence  to  be 
and  in  the  next  place  whether  on  the 
as  it  stands,  we  ought  to  determine  in  ft 
of  the  plaintiff  or  in  favor  of  the  deft 
ant.      We   have  considered   that    it   is 
necessary  to  order  the  case  to  be  remit 
for  further  inquiry,  but  that  we  can 
to  a  decision  on  the  case  as  it  stands. 

The  way  in  which  the  parties  d< 
from  the  original  founder  of  this  instil 
is  this.  The  original  founder  was  SI 
Kubeer  Durvesh,  otherwise  called  Hull 
Shah  Kubeer.  i  am  now  referring  to 
genealogical  tree  as  filed  by  the  phrnl 
which  is  at  page  40  of  the  printed  bodUj 
The  plaintiff  states  that  Shah  Kubeer  DflJ 
vesh  had  an  elder  son,  Shah  Khuleeloolh* 
who  succeeded  his  father ;  and  that,  on 
death,  he  was  succeeded  by  Shah  G< 
Shurfooddeen  who  was  married  to 
daughter.  Curiously  enough,  the  pedigree 
here  given  entirely  omits  to  state  who  wai 
the  father  of  Shurfooddeen,  although  tbil 
omission,  coupled  with  the  statement  that 
Khuleeloollah  was  the  elder  son  of  Shall 
Kubeer  Durvesh,  is  tolerably  significant 
and  in  point  of  fact  lends  considerable  sup* 
port  to  the  allegation  of  the  defendant  that 
Kubeer  Durvesh  had  a  second  son  named 
Khairoollah,  whose  son  Shurfooddeen  was* 
Be  that  as  it  may,  Shurfooddeen  succeed* 
ed  ;  and  he,  it  appears,  had  two  sons,  the 
one  named  Shah  Kyamooddeen  and  ll* 
other  Shah  Golam  Ghous.  Kyamooddce* 
succeeded,  and  he  received  a  further  gfl»* 
of  property  from  the  Emperor  Shah  AtaJft 
about  the  year  1762,  A.D.  He  was  suc- 
ceeded by  his  son  Shumsooddeen,  vbft 
received  the  last  grant  of  the  same  Emperor 
in  the  year  1802,  A.D. 

Shumsooddeen  died  without  male  issaei 
but  leaving  a  widow  called  Kadura,  atiti 
Bebee    Asmut,    and    an    infant    daughter 
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ed    Lootfonnissa.    It  appears   to  have 

n  the    intention  of  Shumsooddeen  that 

daughter    should    be    married    to   his 

in's  son  Kubeerooddeen ;  and  it  is  not 

ted  that  Shumsooddeen  did,  before  his 

th,  nominate  and  set  up  this  Kubeerood- 

and   declared  him  to  be  Sujjada-nu- 

en  in  succession  to  himself. 

le   widow  of  Shumsooddeen  appears  to 

pre  quarrelled  with   Kubeerooddeen.     She 

>ke  off  the  marriage  between  Kubeerood- 

:n  and  her  daughter,  whom  she  accord- 

\f  married  to  somebody   else ;   and   she 

Lined    for  some  time  the  property  of  the 

*\kah+     and     resisted    Kubeerooddeen's 

ipt  to   recover  possession,  and  he  was 

liged  to  enter  upon  a  protracted  litigation 

ich   went  up  to  the   Privy   Council,   but 

imately   he  recovered  and  held  the  pro- 

ly  during  the  whole  period  of  his  life, 

ich  lasted  about  half  a  century.     Fie  died 

the  year  1869,   and   before  his  death  he 

s  to  have  made  choice,  having  no  son 

his  own,  of  the  present  defendant,  Mo- 

Ideen,  who  was  one  of  the  sons  of  his 

rn  next  brother.    He  communicated  to  the 

)vernment  his  wish     that     Mohiooddeen 

mid  succeed,  and  he  left  him  in  possession. 

Lootfonnissa,  the  daughter  of  Shumsood- 
deen, as  previously  mentioned,  was  married 
according  to  her  mother's  designs,  and  she 
had  a  son,  Shah  Fyazooddeen  Ahmud,  and 
k  daughter  named  Bibee  Kurmun.  Fyaz- 
tx>ddeen,  during  his  lifetime,  made  some 
ferae  attempts  to  establish  a  claim  to  the 
iWffice  of  Snjjada-nusheent  but  never  went 
to  far  as  to  bring  a  regular  civil  suit.     The 

Ksent  plaintiff  is  the  son  of  Bibee  Kur- 
il, his  sister,  and  he  claims  now  to  be  en- 
titled as  the  lineal  descendant,  although  in 
tile  female  line,  of  Shumsooddeen. 

Now,  there  is  one  point  in  this  pedigree 
which  is  of  considerable  importance,  and 
vrtrich,  if  it  had  been  decided,  would  have 
(■  greatly  simplified  the  decision  which  we 
have  to  give.  If  it  were  admitted,  or 
proved,  that  Shurfooddeen,  the  immediate 
incestor  of  Kubeerooddeen,  had  been  the 
Son  of  a  second  son  of  Shah  Kubeer.  Dur- 
vesh,  it  would  then  be  manifest  that  the  de- 
fendant is  a  descendant  in  th*  male  line  of 
the  oiiginal  founder,  whereas  the  plaintiff 
bow  before  us  would  have  been  no  descend- 
ant at  all  in  the  male  line,  but  removed  by 
two  females  from  the  line  of  the  original 
founder.  The  plaintiff  has  laid,  therefore, 
considerable  stress  upon  the  two  grants  given 
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in  the  time  of  Kyamooddeen  and  Shumsood- 
deen. It  seems  to  have  been  supposed  that 
these  two  grants  in  some  way  limited  the 
enjoyment  and  descent  of  the  property  to 
the  descendants  of  these  two  persons,  Kya- 
mooddeen and  Shumsooddeen. 

Now,  it  is  clear  that  the  plaintiff  claims 
the  whole  of  this  property  in  virtue  of  his 
right  to  the  office  of  Sujjada-nusheen  ;  that 
the  property  cannot  be  looked  upon  in  any 
other  point  of  view,  and  was  not  regarded 
in  the  plaint  in  any  other  point  of  view, 
than  as  being  annexed  to  the  office  of  Suj- 
jada-nusheen.  He,  in  fact,  alleges  himself 
to  be  entitled  to  that  office,  and  it  is  as 
claimant  to  that  office  that  he  asks  for  a  de- 
cree. I  conceive,  therefore,  that  the  pro- 
perties acquired  under  the  later  grants  were 
not  conferred  under  any  restrictions  as  to 
descent  so  as  to  confine  them  to  the  line  of 
those  two  grantees,  but  merely  as  an  incre- 
ment on  the  original  grant. 

Consequently,  the  circumstance  that  these 
grants  were  made  in  the  time  of  Kyamood- 
deen or  Shumsooddeen  makes  no  difference 
whatever  as  to  the  line  in  which  this  office 
had  to  descend.  Therefore,  if  the  descent 
of  the  defendant  in  the  male  line  from  Shah 
Kubeer  Durvesh  was  clearly  made  out,  I 
think  there  could  be  no  question  as  to  his 
right  to  hold  this  office  in  preference  to  the 
plaintiff ;  but,  even  if  this  be  not  so,  it  may 
be  said,  I  think,  that  in  default  of  the  male 
issue  of  Khuleeloollah  the  line  of  his  daughter 
who  married  Golam  Shurfooddeen  was  sub- 
stituted for  the  line  of  the  original  founder ; 
and,  if  so,  we  have  again  the  fact  that  the 
defendant  is  a  direct  male  descendant  of 
that  line,  and  that  the  plaintiff  is  not  so, 
but  is  removed  by  two  female  descents,  both 
his  father  and  his  grandfather  having  be- 
longed to  an  entirely  different  family. 

The  Mahomedan  Law  appears  to  require 
that  offices  of  this  kind  should  descend  to 
persons  in  the  male  line,  and  to  regard  those 
who  are  descended  from  females  as  not  be- 
longing to  the  family  of  the  founder,  but 
strangers.  The  plaintiff  has  not  brought  to  our 
notice  any  rule  ot  Mahomedan  Law  by  which, 
when  an  office  like  that  of  Sujjada-nusheen 
has  been  once  diverted,  for  what^must  be 
held  to  be  sufficient  cause,  from  a  particular 
line  of  descent,  it  is  liable  to  be  again  wrest- 
ed from  that  line,  and  brought  back  into  the 
line  of  a  previous  holder,  when  the  person 
claiming  under  that  previous   holder  is   a 

descendant  in  the  female  line. 

c 
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•There  seems  to  be,  therefore,  no  rule  of 
Mahomedan  Law — at  any  rate,  none  such  has 
been  made  out — upon  which  we  ought  to  give 
this  property  to  the  plaintiff ;  and  it  seems 
to  me  that  any  such  decision  which  would 
have  the  effect  of  divesting  the  defendant, 
who  is  confessedly  a  descendant  in  the  male 
line  from,  at  least,  some  of  the  holders  of 
this  office,  in  order  to  confer  it  upon  a  per- 
son who  is  not  a  descendant,  even  primarily, 
in  the  female  line,  but  is  removed  by  two 
steps  from  the  line  of  the  founder,  would  be 
entirely  contrary  to  the  spirit  of  Mahome- 
dan Law  ;  and  any  such  claim  is  still  Jess  to 
be  regarded  with  favor  when  the  office  and 
property  have  been  held  for  a  period  of  more 
than  half  a  century  in  the  line  in  which  they 
now  are. 

I  think,  therefore,  that  the  plaintiff  has 
made  out  really  no  case.  Even  without  its 
being  ascertained  who  the  father  of  Golam 
Shurfooddeen  was,  the  case  is  so  clear  in 
favor  of  the  defendant  that  we  are  not  called 
upon  to  go  further,  but  ought  to  dismiss 
this  suit.  Accordingly,  both  the  plaintiff's 
suit  and  this  appeal  are  dismissed  with 
costs. 

Macpherson,  J. — I  concur. 


Mr.  W.  A.  Montr  ion  for  Appellant 
The  Advocate-General  for  Respondent 


The  3rd  August  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

Documents— Certified  copies— Evidence— Sec- 
tion 170,  Civil  Procedure  Code. 

Case  No.  487  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
Jth  February  187  /,  reversing  a  decision 
of  the  Moonsiff  of  Koiulpore,  dated  the 
ylh  ifecember  i8jo. 

Tara  Chand  Banerjee  (Plaintiff),  Appellant, 

versus 

Boistub  Ghurn  Bhudro  and  others 
(Defendants),  Respondents. 


As 


In  a  suit  by  the  putneedar  for  rent  due  mder 
putnee,  defendant  was  summoned  to  produce  the 
putnee  pottah  and  a  bynamah  which  he  had  pad 
on  a  former  occasion  in  a  different  suit.  Oil  to 
presenting  that  they  were  lost,  plaintiff  pat  Sa  a 
fiedcopy  of  the  bynamah,  obtained  from  the  office* 
Registrar  of  Deeds. 

Held  that,  as  the  defendant  failed  to  pi 
bynamah  or  to  prove  that  it  was  out  of  his  | 
so,  the  Judge  might  have  passed  judgment 
at  once  under  Section  170,  Act  VIII.  of  1859. 
fendantgave  no  clear  evidence  to  rebut  the  byi 
in  by  the  plaintiff,  the  copy  of  the  bynamah  was 
evidence  in  support  of  the  plaintiff *s  case. 

Jackson,  J. — The  only  question    In 
case  is  whether  the  plaintiff  made  001 
allegation   with   which  he   started, 
that  the   rent  due  on  account  of  the 
putnee  from  the  defendants  was  64 1  ruj 
and    not  341    rupees,  as    alleged  by 
defendants. 

The  plaintiff,   it  appears,  purchased 
superior  tenure,  the  putnee,  from  the  Offil 
Assignee,  and  did  not  receive  after  his 
chase  the  usual   documents    of  title, 
bad  to  establish  his  right  as  putneedar 
protracted  litigation  against  the  def< 
and  now  sues  to  recover  the   rent  of 
dur-putnee. 

He  applied  to  the  Court  to  summon 
defendants  to  produce  the  dur-putnee  pott 
and  bynamah  which  the  defendant  had 
duced  on  a  former  occasion  in  a  diffc 
suit.    The  defendants  gave  no  proof  of  t 
loss  of  those  documents,  but  put  in  a  petiti< 
stating  that  the  documents  had  been  lost 
the  occurrence  of  a  dacoity  in  their  premif 
Thereupon,  the  plaintiff  put  in  a  ceriii 
copy  of  the  bynamah  which  was  obt 
from  the  office  of  the  Registrar  of  Deeds. 

Upon  that  copy,  which  the  Moonsiff  cc 
sidered  not  to  be  rebutted  or  displaced 
any  evidence  on  the  part  of  the  defc 
a  decree  was  given  for  the  plaintiff  for 
at  the  rate  of  641  rupees. 

This  decision  coming  in  appeal  before1 
Judge,  he  starts  with  setting  out  the  ' 
in  a  manner  which  would  lead  one  to  ftp] 
pose  that  he  was  about  to  give  judgment  11 
favor  of  the  plaintiff,  but  then  he  conctodr 
with  these  words :  c*  I  do  not  think  tta 
"  plaintiffs  suit  can  be  decreed  upon 
"  mere  recital  in  another  document,  wb( 
"  it  appears  that  he  might  have  obtain* 
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poof  of  the  amount  of  rent  by  summoning 
the  former  putneedar  or  his  gomashta  as 
Y  witness,  and  calling  upon  them  to  pro- 

e  collection  papers,  Sec.    There  is  no 
that   plaintiff   has  not  fully  proved 

case,  and  it  is  a  dangerous  doctrine  to 
y  down  that,  if  defendants  do  not  produce 

r  documents,  which,  be  it  remembered, 

y  possibly  have  been  lost,  the  plaintiff's 
is   to    be    decreed    without    proof. 

mtiff  has  neglected  to  avail  himself  of 
f  which  apparently  was  obtainable." 
Jffe  are  somewhat  embarrassed  in  dealing 

this   decision  of  the  Judge,  because, 

reading  the  judgment  cursorily, "it  may 

fcaid  that  in  one  point  of  view  the  decision 

s  with  question  of  fact,  the  Judge  having 

sidered  the  mode  in  which  the  plaintiff 

ht  have  proved  his  case,  and  having  held 

the  case  was  not  proved  in  the  best 
Bf,  and  showed  that  he  was  not  satisfied 
fc*be  truth  of  the  plaintiff's  allegations; — 
0b.  I  think,  on  reading  it  attentively,  one 
lormot  fail  to  see  an  error  in  principle,  and 
lore  than  one.  The  Judge  says :  "  I  do  not 
fink  that  plaintiff's  suit  can  be  decreed 
ipon  a  mere  recital  in  another  document" 
ifcea  he  might  have  proved  it  in  another 
lip.  Now,  it  is  not  shown  to  us  that  he 
tight  have  obtained  proof  in  any  other  way. 
it  does  not  appear  that  there  was  a  putnee- 
Krr  or  gomashta  who  might  have  been  sum- 
noned  as  a  witness,  or  called  upon  to  produce 
Dollection-papers.  The  Judge  again  says 
bat  the  plaintiff's  suit  cannot  be  decreed, 
inasmuch  as  he  has  not  produced  the  best 
evidence  that  was  obtainable.  But  there 
is  no  doubt  that  it  could  have  been  decreed 
Oft  such  evidence  as  the  plaintiff  did  produce. 
The  plaintiff,  having  called  upon  the  defend- 
ing who  presumably  had  in  his  possession 
the  bynamah,  from  which  the  rental  might 
Wve  been  unquestionably  ascertained,  to 
ttoduce  it,  it  was  the  business  of  the  defend- 
er 10  have  produced  that  document,  or  to 


have  proved  that  it  was  out  of  his  power  to 
produce  it;  but  he  did  neither.  In  that 
state  of  things,  the  Court  might  have  given 
judgment  at  once  against  the  defendants 
under  Section  170,  Act  VIII.  of  1859. 
But  the  Court  not  having  done  that,  I  think 
it  cannot  be  doubted  that  the  plaintiff  did 
give  what  was  good  and  sufficient  evidence 
of  the  contents  of  the  bynamah  by  produc- 
ing the  authenticated  copy  from  the  Registry 
Office.  The  parties  do  not  seem  to  have 
questioned  the  sufficiency  and  accuracy  of 
that  copy :  it  was  probably  put  in  without 
objection  on  either  side,  and  must  be  taken 
to  have  been  admitted  as  good  evidence  of 
what  the  bynamah  contained. 

Then,  the  value  of  this  document  to  the 
plaintiff  consists  in  this,  that,  on  a  former 
occasion,  it  was  put  in  by  the  defendants 
themselves  in  a  suit  relating  to  this  very  pro- 
perty. They  appear  to  have  accepted  this 
bynamah  with  the  admission,  if  erroneous, 
made  in  it,  and  never  attempted  to  have  it 
corrected.  I  think  it  was  evidence  on 
which  the  Judge  might  have  gone.  It  was 
not  displaced  by  the  defendant,  and  it  had 
been  dealt  with  by  the  Court  below  as  satis- 
factory. In  that  state  of  things,  the  defend- 
ant having  failed  to  comply  with  the  order 
of  the  Court,  and  having  given  no  clear 
evidence  to  rebut  that  put  in  by  the  plaintiff, 
I  think  the  plaintiff  was  entitled  to  the 
judgment  of  the  Court,  and  that  the  Judge 
was  in  error  in  reversing  the  judgment  of 
the  Moon  si  ff,  and  that  we  ought  accordingly 
to  set  aside  the  judgment  in  appeal,  and  re- 
store that  of  the  Moonsiff.  The  respondent 
must  pay  the  costs  of  this,  and  of  the  Lower 
Appellate  Couit. 

Macpherson,  J. — I  concur.  I  think  that 
the  copy  of  the  bynamah  was,  under  the 
circumstances,  good  evidence  in  support  of 
the  plaintiff's  case,  and  that  it  was  sufficient 
evidence  so  long  as  it  was  not  rebutted. 
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•  The  4th  August  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Religious  festivals— Jurisdiction. 

Application  for  the  admission  of  a  Special 
Appeal  from  the  decision  of  the  Judge  of 
East  Burdwan,  dated  the  1st  March.  187  §, 
reversing  a  decision  of  the  Moonsiff  of 
Aosgaon,  dated  the  31st  October  1870. 

In  the  matter  of 

Gossain  Doss  Ghose  and  others  (Plaintiffs), 

Petitioners, 

versus 

Gooroo  Doss  Chuckerbutty  and  others 
(Defendants),  Opposite  Party. 

Baboo  Bungshee  Dhur  Sein  for  Petitioners. 

No  one  for  Opposite  Party. 

A  suit  for  a  declaration  of  a  right  to  receive  marks 
of  recognition  and  honor  at  idol-festivals,  or  for  da- 
mages  from  priests  for  withholding  the  same,  is  not 
cognizable  by  a  Civil  Court. 

Kemp,  /.—We  think  that  this  application 
for  the  admission  of  special  appeal  must  be 
rejected.  The  only  point  taken  in  special 
appeal  is,  that  the  Lower  Appellate  Court 
was  wrong  in  law  in  holding  that  the  suit 
would  not  lie.  The  plaintiffs  brought  their 
suit  for  a  declaration  of  their  right  to  receive, 
at  the  hands  of  the  Poorohit  of  the  village- 
idol,  at  certain  festivals,  malla  and  ielok,  and 
other  m^rks  of  recognition  and  honor,  and  to 
obtain  damages  from  the  priests  for  with- 
holding these  marks  of  respect  on  three  oc- 
casions in  1276.  The  Moonsiff  decreed  the 
case,  directing  the  Poorohit  defendants  to 
give  necklace  and  tefokt  &c,  to  the  plaintiffs 


at  certain  festivals,  or  to  pay  them  fifty  ru] 
as  compensation  for  loss  of  honor. 
Judge  observes,  and  we  think  rightlf, 
a  decree  of  this  description  is  incapabfc 
execution.  He  finds  that  the  custom  ph 
ed  by  the  plaintiffs  has  not  been  provi 
that  it  is  entirely  in  the  discretion  of 
Poorohits  to  give  or  to  withhold  these 
of  respect;  and  that  the  Court  cannot 
pel  the  priests  to  comply  with  the  plaii 
demand,  and  to  perform  involuntarily 
is  essentially  a  voluntary  act.  The  Ji 
accordingly,  reverses  the  decision  of 
first  Court,  and  dismisses  the  plaintiffs' 
and,  in  support  of  his  view,  he  quotes  a 
cision  reported  in  the  Sudder  Decisions 
1850,  page  6^. 

We  think  that  the  Judge  is  right. 
has  found,  as  a  fact,  that  there  is  no 
custom  as  pleaded  by  the  plaintiffs; 
that  they  have  not  been  injured  in 
nor  have  their  privileges  and  rights  been 
any  way  invaded.  We,  therefore,  con< 
with  him  in  holding  that  the  suit  is 
which  is  not  cognizable  by  the  Civil  C< 
The  application  is  rejected. 


The  10th  August  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macpherson,  Judges. 

Limitation— Prescription— Election. 

Case  No.  516  of  1871. 

Special  Appeal  from  a  decision  passed  bp 
the  Officiating  Subordinate  Judge  *f 
Hooghly,  dated  the  28th  January  i8p>  \ 
reversing  a  decision  of  the  Moonstf 
of  Salikha,  dated  the  nth  November 
1870. 

Rajah  Bijoy  Keshub  Roy  (Defendant), 

Appellant, 

versus 

Obhoy  Churn  Ghose  (Plaintiff), 
Respondent 
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pr»  R*   E~    TwtdaU  and  Baboo  Nil  Ma- 
^  dhub  Sein  for  Appellant. 

££00.*     l/nnoda     Pershad     Banerjee     and 
yBhowame  Churn  Dull  for  Respondent. 

hrr  Sfacphersoti,  J-. — The  length  of  time  required  in 
Jesse  of  prescription  prior  to  1st  July  187 1  was  at  least 


**  Limitation  Act,  1871, "  requires  peaceable  and 
■a  enjoyment  without  interruption  for  2o  years. 

jpbe  right  asserted  in  a  claim  founded  on  prescription 
d  be  strictly  and  clearly  defined,  and  cannot  be 
on  rights  which  are  inconsistent.    When  a  party  is 
a  pen  by  the  Court  to  elect  which  branch  of  a 
c  case  he  will  proceed  with,  the  election  must  be 
and  clear,  and  such  as  will  bind  him   and  will 
accurately  on  the  face  of  the  record  the  claim  (if 
)  which  is  abandoned. 

s  Macpkerson,  J, — In  my  opinion,  the 
bcree  of  the  Subordinate  Judge  is  wrong. 
j^The  Subordinate  Judge  states  in  his 
ugtaent  that  the  suit  is  brought  to  estab- 
ftu  a  right  by  prescription  to  hold  what 
h  calls  a  "  floating  hat/'  a  hat  held  partly 
■»    land    and    partly  on  water,    near    the 

Kuth  of  a  certain  khal  which  runs  into 
Hooghly.  And  he  finds  it  proved  that 
6c  plaintiff  has  held  such  a  hat  "  for  a 
food  many  years,"  and  has  levied  toils  from 
be  boatmen  and  others  frequenting  it, 
'  under  a  privilege  which,  in  the  legal  sense 
rf  it,  amounts  to  prescription." 

But  a  finding  of  this  sort,  that  a  man  has 
lone  certain  acts,  or  made  use  of  his  neigh- 
bour's property  in  a  certain  way  "for  a 
good  many  years,*'  is  quite  insufficient  as 
a  basis  of  a  declaration  that  the  man  has 
acquired  by  prescription  a  right  to  do  those 
acts  or  to  make  ttyat  use  of  his  neighbour's 
property.  There  must  be  a  distinct  finding 
that  it  is  proved  that  the  person  claiming  the 
right  by  prescription  has,  for  a  certain  length 
of  time,  uninterruptedly  exercised  either 
himself  or  by  those  through  whom  he  claims 
Uae  right  which  he  sets  up.  The .  length  of 
time  requisite  under  the  law  in  force  when 
tins  suit  was  instituted  was,  in  my  opinion, 
at  the  least  12  years.  And  according  to 
the  new  "  Limitation  Act,  1871,"  which,  as 
regards  this  class  of  question's,  came  into 
(Operation  on  the  istof  July  last,  peaceable 
land  open  enjoyment  by  the  person  claiming 
the  right,  without  interruption,  and  for 
twenty  years;  must  be  proved  (See  Act  IX. 
9(1871,  Section  *7)> 


Moreover,  the  right  asserted  must  Jbe 
strictly  and  clearly  defined :  whereas,  in  the 
present  case,  the  right  asserted  by  plaintiff, 
and  established  by  the  decree  of  the  Sub- 
ordinate Judge,  is  described  in  the  vaguest 
and  most  ill-defined  manner. 

But  the  whole  suit  has  been  wrongly  and 
improperly  brought.  The  Moonsiff  was 
properly  justified  in  the  remarks  which  he 
made  on  the  mode  in  which  the  plaint  is 
framed,  and  I  think  he  would  have  done 
well  to  have  refused  to  receive  it  on  his 
file  at  all. 

The  plaintiff  chose  to  come  into  Court 
with  a  case  which  was  in  itself  double  and 
inconsistent,  alleging,  firstly^  his  proprietary 
right  in  the  bank  of  the  khal  on  and  oppo- 
site to  which  the  hat  is  held ;  and,  secondly, 
his  right  by  prescription  to  hold  the  hat 
there.  The  defendant  claims  the  site  where 
the  hat  is  held  as  his  property,  and  denies 
that  the  plaintiff  has  any  right  by  prescrip- 
tion or  otherwise  to  hold  the  hit  there. 
Thereupon,  the  plaintiff,  not  in  truth  ex* 
prcssly  relinquishing  or  abandoning  his 
claims  as  proprietor,  was  allowed  in  the 
Lower  Courts  to  omit  (as  it  were)  going  into 
that  part  of  his  case,  and  to  go  to  trial  on  a 
naked  ill-defined  issue  as  to  whether  he  has 
been  in  the  habit  for  many  years  of  holding 
this  hat  at  this  place. 

If  the  plaintiff  had  put  upon  record  a 
formal  and  complete  abandonment  of  all 
claim  as  proprietor  to  the  site  on  which 
the  hat  is  alleged  to  be  held,  and  if  he  had 
accurately  defined,  and  had  detailed  the 
limits  of  the  right  which  he  sought  by 
prescription  to  establish  over  another  man's 
property,  he  might  properly  have  been  al- 
lowed to  go  to  trial  on  the  question  as  to 
prescription.  But  he  ought  not  to  have 
been  allowed  to  proceed  at  all  so  long  as 
everything  was  left  undefined  and  uncer- 
tain, and  so  long  as  there  was  nothing  more 
than  a  quasi  relinquishment  of  the  claim  of 
proprietary  right. 

It  is  quite  clear  to  me  from  the  proceed- 
ings in  the  Lower  Court,  and  from  the  man- 
ner in  which  the  case  was  conducted  for 
the  respondent  before  us,  that,  at  this  mo- 
ment, the  plaintiff  asserts,  and  has  no  inten- 
tion of  ceasing  to  assert,  title  as  proprietor 
to  the  site  of  this  hat.  If  he  is  really  pro- 
prietor, he  may  be  entitled  to  a  decree  as 
such,  but  he  certainly  cannot  be  entitled  to 
a  decree  declaring  a  right  by  prescription. 
The  two  rights  are  wholly  inconsistent 
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Parties  are  not  entitled  to  come  into 
'  Court  and  ask  for  assistance  until  they  have 
made  up  their  minds  in  some  degree  as  to 
what  their  position  is,  and  as  to  the  assist- 
ance for  which  they  have  a  right  to  ask. 
And  if  a  plaintiff,  coming  into  Court  with  a 
vague  double  case,  is  called  upon  by  the 
Court  to  elect  which  branch  of  his  case  he 
will  proceed  with,  the  election  must  be 
distinct  and  clear,  and  such  as  will  bind 
the  party  electing,  and  will  show  accurately 
on  the  face  of  the  record  the  claim  (if  any) 
which  is  abandoned. 

On  the  whole,  I  have  no  doubt  that  the 
decree  of  the  Lower  Appellate  Court  should 
be  set  aside,  and  that  the  plaintiff's  suit 
ought  to  be  dismissed  with  costs  in  all  the 
Courts. 

Jackson,  J. — I  entirely  concur  in  the 
decision  following  the  judgment  just  de- 
livered by  my  learned  brother  Macpherson, 
but  I  am  precluded  from  adopting  that 
judgment  entirely  in .  consequence  of  the 
expressions  which  it  contains  in  respect  of 
the  right  of  prescription  as  maintainable  in 
the  Courts  in  this  country.  I  desire  not  to 
commit  myself  to  any  expression  to  the 
effect  that  a  particular  period  of  12  years 
has  been  heretofore  necessary  in  such  cases, 
and  I  am  very  glad  to  think  that  the  point 
has  now  been  settled  by  the  Legislature. 
At  the  same  time,  I  think  it  .right  to  say 
that  an  opinion  of  mine,  which,  I  believe, 
is  referred  to  in  the  judgment  of  the 
Court  below  in  this  case,  and  cited  as  a 
ruling  of  the  High  Court,  dated  13th  March 
1869,  and  which  is  to  be  found  in  11 
Weekly  Reporter,  page  236,  has  been  very 
often  quoted,  and  a  good  deal  misapprehend- 
ed. In  disposing  of  that  case,  I  had  the 
advantage  of  the  assistance  of  my  learned 
brother  Markby,  than  whom,  I  am  sure, 
there  is  no  more  cautious  and  careful  Judge 
in  this  or  any  other  Court,  and  who  con- 
curred entirely  in  the  decision  of  that  case  ; 
and  I  think  that,  if  the  words  which  are 
used,  are  taken  as  they  stand,  they  are 
capable  of  being  fully  supported.  But  I 
have  never  held,  and  do  not  now  affirm,  that 
a  person  could  succeed  in  a  suit  to  establish 
a  right  of  prescription  merely  by  giving 
evidencecof  the  use  of  a  certain  right  for 
5  or  6  years. 

It  is  not  necessary  to  say  more  in  the 
present  case  than  that  the  case  of  the  plaint- 
iff is  contradictory ;  that  he  set  up  but  did 
not  clearly  and  finally  adopt  and  rely  upon  ' 


one  or  other  of  two  wholly  di&erent 
contradictory  causes  of  action.     The 
posed  order,  therefore,  reversing  the 
ment  of  the  Court  below  is  one  in  wi 
entirely    concur.    The    judgment    of 
Lower  Appellate  Court  will  be  reversed, 
the  plaintiff's  suit  dismissed  with  costs. 


The  nth  August  1871. 

Present : 

The   Hon'ble  H.  V.  Bayley  and   Dwi 
nath  Mitter,  Judges. 

Butwarra— Possession— Onus  proband! 

Case  No.  544  of  1871.  *fl 

Special  Appeal  from   a   decision  passed 
the   Subordinate  Judge  of  Bhauguix 
dated  the  16th  January  1871,  afc 
a  decision  of  the  Moons  iff  of  thai 
irict,  dated  the  jlh  August  2870. 

Syud  Mobaruk  AH  (Defendant), 
Appellant, 

versus 

Syud  Imdad  Ali  (Plaintiff),  Respondent. 

Moonshee  Mahomed  Fusufiox  Appellant. 

* 

Baboo  Boodh  Sein  Singh  for  Respondent. 

In  a  suit  for  possession  with  mesne-profits,  on  tffr 
ground  that  the  lands  claimed  were  allotted  to  plaintiff*; 
share  by  a  butwarra  under  Regulation  XIX.  of  1814. 
where  defendant,  admitting  the  allegation,  urged  tint 
plaintiff  had  given  up  possession  as  soon  as  the  bat* 
warra  was  completed : 

Held  that  it  was  for  plaintiff  to  prove  that  defcodant 
had  interfered  with  the  possession  awarded  to  hm  by 
the  Collector. 

Mitter,  J. — This  is  a  suit  for  the  possets 
sion  of  certain  lands  with  mesne  profit* 
The  plaintiff  alleges  that  the  lands  in  ques- 
tion were  allotted  to  his  share  by  a  but- 
warra made  by  the  Collector  under  the 
provisions  of  Regulation  XIX.  of  1814,  bat 
that  the  defendant,  who  was  a  shareholder 
in  the  original  estate,  refused  to  give  up 
possession,  notwithstanding  the  butwarra. 
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he  defendant  in  his  written  statement 
its  that  the  disputed  lands  have  been 
to  the  plaintiff's  share  by  the  Col- 
bat  he  alleges  that  he  had  given  up 
n  of  those  lands  as  soon  as  the 
arm  was  completed,  and  that,  ever  since 
ft!  date,  he  had  nothing  whatever  to  do 
fib  them. 

Upon  this  state  of  the  pleadings,  both  the 
pjrer  Courts  have  given  a  decree  to  the 
pintiff  for  possession  with  mesne-profits, 
jpl  the  question  raised  for  our  decision  in 
ial  appeal  is,  whether  the  Lower  Courts 
acted  rightly  in  law  in  throwing  the 
burden  of  proof  on  the  defendant, 

e  are  of  opinion  that  this  question 
ht  to  be  answered  in  the  negative. 
ion  20  of  Regulation  XIX.  of  1814 
ides  that  "the  determination  of  the 
rd  of  Revenue  or  Board  of  Commis- 
ers  on  the  paper  of  partition  shall  be 
\,  and  the  Collector,  on  receiving  noti- 
tion  thereof,  shall  put  the  parties  in 
ession  of  their  respective  estates,  and 
ediately  make  the  necessary  entries 
the  records  of  his  office."  It  is  to  be 
ly  presumed  that  the  Collector  who 
e  the  butwarra  observed  the  provisions 
I  this  Section,  and  that  he  awarded  pos- 
ition of  the  estate  allotted  to  the  plaintiff 
bcording  to  those  provisions.  The  plaint- 
J  is  seeking,  in  this  case,  to  make  out  that 
he  defendant  is  a  wrong-doer,  and  it  is 
br  the  plaintiff,  therefore,  to  prove  that 
he  defendant  has  interfered  with  the  pos- 
tession  awarded  to  him  by  the  Collector, 
lad  has  thereby  made  himself  liable  for 
mesne-profits.  It  is  not  enough  for  the 
plaintiff  to  show  that  certain  lands  were 
•Hotted  to  him  by  the  butwarra.  He  must 
ihow,  either  that  the  defendant  refused  to 
jhrc  up  possession  of  those  lands,  or  that  he 
St  Still  enjoying  them,  notwithstanding  the 
ddivery  of  possession  by  the  Collector. 

In  this  view,  we  are  obliged  to  remand 
the  case  to  the  Lower  Appellate  Court  for 
*  fresh  decision.  The  plaintiff  will  be 
inquired  to  prove  his  cause  of  action,  and 
U  there  appears  to  have  been  some  irre- 
gularity in  the  examination  of  witnesses  in 
w  first  Court,  we  direct  the  Lower  Appel- 
late Court  to  give  full  opportunity  to  the 
Kes  to  produce  any  evidence  they  might 
t  uecessary  before  the  case  is  finally 
4|posed  of.  The  case  is  to  be  taken  up 
ItOQce  out  of  its  turn. 
.The  costs  of  this  appeal  will  abide  the 
twit. 
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The  nth  August  1871.  , 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Abatement  of  rent— Land  taken  for  public  pur- 
poses—Compensation. 

Case  No.  450  of  1871, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
jrsl  December  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  2gth  July  1870. 

Maharajah  Dheraj  Mahtab  Chand  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Chittro  Coomaree  Bibee  and  others  (Defend- 
ants), Respondents. 

Baboos  Juggadanund  Mookerjee  and  Chun* 
der  Madhub  Ghose  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and 
Bhowanee  Churn  Dull  for  Respondents. 

A  claim  for  rent  being  a  recurring  cause  of  action,  a 
tenant  is  entitled  to  set  up  against  it,  for  any  particular 
year,  any  right  which  he  had  to  a  deduction  or  abate* 
ment,  notwithstanding  that  he  has  paid  full  rent  for 
several  previous  years. 

When  land  is  taken  away  for  Railway  purposes,  and . 
compensation   made,    which  is  divided  between    the 
zemindar  and  those  holding  under  him,  any  deduction 
of  rent  claimed  from  the  zemindar  must  be  reckoned 
with  reference,  not  to  the  gross  amount  of  compensation, . 
but  to  the  proportion  which  passed  into  his  hands. 

Kemp,  J. — This  was  a  suit  for  the  reco- 
very of  rent  for  the  year  1276.  The  defend- 
ant raised  certain  objections,  namely,  ist, 
that  33  beegahs  18  cottahs  and  a  fraction 
had  been  taken  for  Railway  purposes,  and 
therefore  that  he  is  entitled  to  an  abatement 
on  the  jumma  to  the  extent  of  56  rupees 
4  annas ;  that  as  the  plaintiff,  the  Rajah, 
had  got  a  share  in  the  amount  of  compensa- 
tion received  from  the  Railway  Company, 
therefore  the  said  56  rupees  4  annas  ought 
to  be  deducted  from  the  claim. 

The  first  Court  held  that,  as  the  lands  have 
been  taken  for  Railway  purposes,  there  could 
be  no  doubt  that  everybody  must  ad/nit  that 
the  right  to  receive  rent  is  inherent  in  the 
i  land,  and  if  there  is  no  land,  the  right  to  re- 
ceive rent  can  no  longer  exist ;  that,  in  this 
suit,  the  plaintiff  cannot  deny  that  the  quan- 
tity of  land  alleged  by  the  defendant  has 
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been  taken  away  for  Railway  purposes  ;  that 
the  plaintiff  did  not  say  that  he  had  not 
received  the  full  value  of  his  lands,  and 
therefore  it  mast  be  held  that  his  right  to 
receive  rent  has  become  extinct  with  refer- 
ence to  the  33  beegahs  18  cottahs. 

The  Judge,  in  a  very  short  decision,  says 
that  two  grounds  of  objection  to  the  order 
of  the  Lower  Court  were  urged  in  appeal : 
ist,  that  a  remission  cannot  be  granted  in  a 
suit  for  arrears  of  rent ;  and,  2nd,  that  the 
remission  granted  is  out  of  proportion  to 
the  mokurruree  jumma. 

With  regard  to  the  first  objection,  the 
Judge  held  that  a  deduction  may  be  made 
in  a  suit  for  arrears  of  rent  in  consequence 
of  a  diminution  in  the  area  of  the  land  by 
diluvion  or  otherwise,  and  that  the  defendant 
was  justified  in  urging  his  plea,  and  asking 
for  a  deduction  on  account  of  the  land  taken 
from  his  tenure  for  the  Railway  under  the 
orders  of  Government. 

With  regard  to  the  second  objection,  the 
Judge,  without  giving  any  reasons  for  his 
decision,  found  that  the  defendant  is  fairly 
entitled  to  the  deduction  he  claimed,  namely, 
Rupees  56-4.  He  seems  to  think  that  because 
that  land  was  valued  in  the  presence  of  the 
parties  interested,  that  a  more  fair  way  of  as- 
certaining its  value  could  not  be  arrived  at. 

Now,  in  appeal,  the  points  taken  are :  /;/, 
that  the  defendant  cannot  claim  this  abate- 
ment, inasmuch  as  he  has  paid  the  full  rent 
for  several  years  prior  to  suit;  and,  2nd,  that 
the  total  amount  of  56  rupees  4  annas  ought 
not  to  have  been  deducted. 

The  first  ground,  we  think,  is  wholly  un- 
tenable. There  is  no  doubt  that  this  is  a  suit 
for  rent  for  the  year  1276,  and,  as  contended 
by  Baboo  Hem  Chunder  Banerjee,  a  suit  for 
rent  being  a  recurring  cause  of  action  the 
defendant  was  entitled  to  set  up  against  the 
claim  for  any  particular  year  any  right  which 
he  had  to  a  deduction  from  the  amount 
claimed,  or  to  abatement.  The  first  ground 
is,  therefore,  overruled. 

On  the  second  ground,  the  pleader  for  the 
respondent  admits  that  his  client  is  not  en- 
titled to  the  whole  56  rupees  4  annas,  and 
we  think  that,  in  making  this  admission,  he 
has  acted  fairly  and  properly  in  this  matter. 
There  cfcn  be  no  doubt  that  his  client  cannot 
be  entitled  to  the  whole  of  that  amount. 
The  land  taken  by  the  Railway  is  33  bee- 
gahs 18  cottahs,  but  there  are  several  inter- 
mediate holders  between  the  Rajah  and  the 
ryot,  namely,  the  mokurrureedar,  the  dur- 


mokurrureedar,  and  the  ryot ;  and  the  Ropei 
54-4  represents  the  gross  rent  payable  to  tfc 
dur-mokurrureedar,  and  not  the  rent  parabl 
by  the  defendant,  the  mokurrureedar,  to  th 
Rajah.  When  this  land  was  taken  is 
Railway  purposes,  the  Government 
ascertained  the  firil  value  of  the  land  in 
way,  namely,  the  gross  rental  was  taken- 
be  56  rupees  4  annas,  and  it  was  consi 
that  twenty  times  that  amount  was  a 
compensation  to  be  made  for  the  valae 
the  land ;  and  a  compensation  of  Ru 
1,125  was  accordingly  awarded.  Out  of. 
the  Rajah,  the  plaintiff,  took  Rupees  769,' 
mokurrureedar  Rupees  112,  and  the 
mokurrureedar  Rupees  243 ;  and  the 
the  sum  of  Rupees  769,  which  the 
received,  represents  the  full  value  to 
the  lands  taken  away  for  Railway  pu 
and  therefore  the  mokurrureedar  is  enti 
to  an  abatement  in  proportion  to  Rupees  7 
Baboo  Hem  Chunder  Banerjee  says  that,; 
working  out  the  sum  on  this  basis,  what 
is  entitled  To  would  be  a  deduction  of  R 
38-4 ;  but,  be  that  as  it  may,  we  think 
the  principle  upon  which  Baboo 
Chunder  Banerjee  contends  that  this  d 
tion  is  to  be  made  is  a  correct  principle, 
therefore  we  hold  that  the  defendant  is 
titled  to  a  deduction  on  his  jumma  in 
portion  to  the  sum  of  Rupees  769  recti1 
by  the  Rajah. 

The  decision  of  the  Judge  must  be 
dified,  and  each  party  will  pay  their 
costs  of  this  Court.  *l 


bjjn 


The  nth  August  1871. 

Present  : 

The  Hon'bie  H.  V.  Bayley  and  Drarka- 
nath  Mitter,  Judges. 

Settled  estates  in  Assam — Lakherajdtf. 

Case  No.  497  of  187 1. 

Special  Appeal  from  a  decision  passed  I 
the  Assistant   Commissioner  of  BurpetlA 
in  Kamroopy  dated  the  jrst  January  rf/'J 
reversing  a  decision   of  the  Moonsif  ' 
that  District^,  dated  the  29th  June  ify* 

Jullow  Surma  Patwaree  (Plaintiff),  App*l 


zvrsus 


Madhub  Ram  Atoi  Boorha  Book** 
(Defendant),  Respondent. 
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hfoo  Motee  Lall  Mookerjee  for  Appellant. 
•      •        No  one  for  Respondent. 


•Whatever  might  have  been  his  position  under  former 
[wcrancntft  a  lakherajdar  in  Assam  is  entitled  to 
ige  his  lands  in  any  manner  he  pleases  consistently 
existing  Regulations,  and,  as  holder  of  a  resumed 
*  which  has  been  settled  with  him,  to  eject  a 
it  who  has  00  right  of  occupancy  or  lease  of  any 


MitUr,  J.— We  think  the  judgment  of 
Lower  Appellate  Court  in  this  case 
t  to  be  reversed.  It  is  not  at  all  neces- 
for  us  to  follow  the  Lower  Courts  into 
cussion  as  to  the  precise  nature  of  the 
iar    rights    enjoyed     by    lakherajdars 

Assam.  It  is  sufficient  to  observe  that 
defendant  is  not  one  of  the  old  Paiks 
rred  to  by  the  Assistant  Commissioner 

his  judgment,  and  that  he  has  not  been 

le  to  make  out  any  right  of  occupancy 

der  the  laws  in  force. 

The  issue  as  to  the  custom  prevailing  in 

country  has  not  also    been    properly 

ded    by    the    Assistant   Commissioner. 

e  admits  that  the  evidence  taken  in  re- 
to  this  issue  is  in  favor  of  the  conten- 
raised  by  the  special  appellant,  but  he 
Cpet  on  to  draw   inferences  from   certain 
nooks  referred  to  in  his  decision  relating  to 
die  state  of  things  in  existence  under  the 
Assam  Rajahs.     We  do  not,  however,  find 
that  he  has  been  able  to  make  out    the 
position  contended  for  by  him,  vis.,  that  the 
holder  of  a  resumed  lakheraj   grant  which 
has  been  settled  with  him  by  the  Govern- 
ment at  half  jumma  is  not  entitled  to  eject 
a  tenant  whose  occupation  does  not  extend 
Over  a  period  (as  is  shown  in  this  case)  of 
more  than  five  years,  and  who  has  no  lease 
of  any  kind  to  support  his  title.     Whatever  | 
might  have  been  the  position  of  the  lak-  > 
herajdar    under   the    ancient  Governments 
of  the  country,  it  is  quite  clear  that  he  is 
now  entitled  to  manage  his  lands  in  any 
manner    he    pleases    consistently   with  the  \ 
existing  Regulations.  ' 

Act  X.  of   1859  has  been  extended    to 
Assam,  and  there  is  nothing  in  the  pro  vi- 
rions of  that  Act  or  of  any  other  Regulation 
fcy  which  the  judgment  of  the  Lower  Ap- ', 
folate  Court  can  be  supported. 


We  reverse  the  decision  of  the  Assistant 
Commissioner  and  restore  that  of  the  Court 
of  first  instance.  The  plaintiff  will  get  a 
lecree  with  all  the  costs  of  this  litigation. 


The  r4th  August  1871.  ' 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  W. 
Ainslie,  Judges. 

Bank  of  Bengal— Loans— Debts— Security  of 
landed  property— Sale  of  deposited  title-deeds. 

Case  No.  87  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Recorder  of  Rangoon,  dated  the  4th 
January  18  yi.. 

Ebrahim  Azeem  (Defendant),  Appellant, 

versus 

William  Dickson  Cruickshank,  Agent  of  the 
Bank  of  Bengal  at  Rangoon  (Plaintiff), 
Respondent. 

Mr.  T.  D.  Ingram  and  Toolsee  Doss  Seal 

for  Appellant. 

The  Advocate- General  and  Mr.  H.  C.  Ma- 
rindin  for  Respondent. 

The  provision  of  law  (Section  3°,  Act  IV.  of  1863) 
which  forbids  the  Bank  of  Bengal  making  a  loan  or 
advance  on  the  security  of  immoveable  property,  is  not 
intended  merely  to  regulate  its  affairs  as  amongst 
Shareholders  and  Directors :  it  is  not  ultra  vires  for  the 
Bank  to  take  the  security  of  immoveable  property  as 
a  protection  against  loss  for  a  debt  already  incurred 
and  due. 

A  written  authority  given  to  the  Bank  b^r  a  debtor 
to  sell  his  immoveable  property,  of  which  the  title-deeds 
are  in  deposit  with  it,  and  to  apply  the  proceeds  to- 
wards payment  of  his  liabilities,  creates  an  equitable 
lien  upon  that  property,  even  if  the  circumstances 
under  which  the  deposit  was  originally  made  rendered 
the  transactions  ultra  vires  of  the  Bank. 
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7%*  following    order    was    passed    by   the 
Court  on  the  2nd  August  i$?i : — 

Macpherson,  J. — By  the  4th  Section  of 
Act  IV.  of  1862,  for  regulating  the  Bank  of 
Bengal,  the  Bank  is  competent  to  acquire 
and  hold  any  description. of  property  what- 
ever, and  to  transfer  and  convey  the  same. 
Section*  27,  28,  and  29,  describe  what  the 
general  nature  of  the  Bank's  business  is  to 
be,  Section  27  giving  the  £ank  power  to 
sell  property  and  securities  deposited  in  the 
Bank  as  security  for  loans  and  not  redeem- 
ed, or  property  or  securities  recovered  by 
the  Bank  in  satisfaction  of  debts  and  claims. 
Section  30  enacts  that  the  Bank  shall  not 
make  any  loan  or  advance  on  mortgage  or  in 
any  other  "  manner  on  the  security  of  any 
"land,  houses,  or  immoveable  property,  or 
"  the  title-deed  relating  thereto." 

The  object  of  the  present  suit,  in  which 
the  Bank  of  Bengal  was  the  plaintiff,  is  to 
enforce  an  equitable  mortgage,  which  is  in 
the  plaint  stated  to  have  been  given  to  the 
Bank  on  the  7th  of  June  1869  to  secure  a 
debt.  The  main  question  to  be  decided  is 
whether  the  Bank  of  Bengal,  not  having 
power  to  make  any  loan  or  advance  on 
mortgage  or  on  the  security  of  any  immove- 
able property,  or  the  title-deed  relating 
thereto,  has  the  power  to  take  security  of 
this  nature  for  any  debt  actually  already 
accrued  due. 

The  equitable  mortgage  relied  on  was 
given  by  one  Moolla  Ahmed.  On  the  14th 
of  March  1870,  the  appellant  (defendant  in 
the  Court  below)  purchased  the  right,  title, 
and  interest  of  Moolla  Ahmed  in  the  pro- 
perty, the  subject  of  the  mortgage,  at  a  sale 
in  execution  of  a  decree  against  Moolla 
Ahmed,  the  property  having  been  attached 
under  that  decree  on  the  5  th  of  February 
1870. 

The  appellant  purchased  with  notice  of 
the  mortgage  or  lien  claimed  by  the  Bank  ; 
but  he  claims  to  hold  the  property  free  from 
any  such  lien,  on  the  ground  that  the  Bank 
acted  ultra  vires  in  taking  such  security 
and  that  it  is,  therefore,  worthless  as  against 
him. 

It  was  argued  for  the  Bank  that  whether 
the  taking  such  security  was  ultra  vires  or 
not,  the  appellant  cannot  set  up  tha.t  defence, 
the  provisions  of  the  Act  being  intended 
merely  for  the  regulation  of  the  affairs  of 


the  Bank  as  amongst  the  Shareholders, 
between  them  and  the  Directors.     But 
is  not  so ;  and  the  contrary  was  decided 
the  Privy  Council  in  The  National  Be 
Australasia  versus  Cherry  (3   L.  R.t  P 
299),  a  case  which  in  very  many 
resembles  the  case  now  before  us.     We 
no  doubt  that,  if  the  taking  of  this 
was  ultra  vires,  as  being  forbidden  by 
tion  30,  the  appellant  has  a  good  d 
and  is  entitled  to  our  judgment. 

But  if  the  security  was  given  to 

a  debt  already  incurred  and  due,  we  do 

think   that   the   taking   it   was    ultra  vn 

It  is  one  thing  to  say  that  the  Bank 

not  make  a  business  of  lending  money 

mortgage  of  land  and  the  like,  and 

thing  to  say  that  money  being  actually  . 

and  owing  to  the  Bank,  the  Bank  shall 

I  take  the  security  of  land  or  other  im 

able  property,  or  any  other  kind  of 

I  security  not  expressly    prohibited,  w^ 

view  to  its  own   protection.     The  origi 

lending  of  money  on  the  security  of  im 

able  property  is  quite  a  different  thing 

affects  the  general  position  and  business 

a  Bank  quite  differently)  from  taking 

security  for  a  debt  due.    The  forbidding 

entering    into     loan     transactions    on 

strength  of  such  security,  does  not  ap 

to  us  necessarily  to   include  a  prohi 

against  taking  such  security  as  a  p 

against  loss  in  respect  of  a  debt  due: 

in  the  absence  of  any  express  probi* 

we  do  not  see  why  we  should  infer  an  in 

tion  to  impose  it,  when  very  possibly, 

to  say  probably,  it  was  never  intended  t 

it  should  be  either  expressed   or  imptf 

Primd  facie,  a  debt  having  been  actual! 

incurred,  it  appears  to  us  to  be  clear  ^tt^ 

the    creditor    to    get    any   security  forU^ 

whether  by  way  of  mortgage  or  other***; 

and  we  think  that  the  taking  of  such  sec* 

rity  bond  fide y  is  within  the  general  scope 

of  the  business  of  the  Bank  of  Bengal,  as 

it  is  not  expressly  declared  not  to  be  so. 


We  proceed  to  consider  whether  w^^? 
curred  on  the  7th  of  June  1869  constituted 
a  giving  on  that  date,  by  Moolla  AhttoA  to 
the  Bank,  of  an  equitable  mortgage  «f  B* 
on  this  property,  by  way  of  security  tor  a  &» 
then  due  from  him  to  the  Bank,  for  that »  ■ 
the  case  stated  in  the  plaint,  and  ''^^fj 
before  us  by  the  Advocate-General  who 
appeared  for  the  respondents.  ' 

The  circumstances  are  somewhat  pecuM*  •  ] 
and  the  evidence  as  to  the  details  rf  what 
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paired  is  remarkably  meagre.  There  is 
raoobt  that,  on  the  7th  of  June  1869,  the 
pfc-dceds  in  question  were  in  deposit  in  the 
Ink,  and  bad  been  so  for  some  considerable 
jle.  Bqt  we  have  no  precise  information 
tto  how,  or  when,  or  why  they  came  to 
V  in  deposit  there.  Mr.  Cruickshank,  the 
bnager  of  the  branch  of  the  Bank  of  Bengal 
^Rangoon,  says  that  he  took  charge  of  his 
|ke  on  the  1st  of  April  1869,  and  that  the 
de-deeds  were  then  in  deposit :  he  cannot 
when  they  were  so  deposited,  but  they 
.'  been  in  the  Bank  more  than  a  year : 
had  been  deposited  to  secure  certain 
on  which  Moolla  Ahmed  was  liable. 
deeds  were  deposited  after  the  bills 
been  discounted ;  but  1  cannot  say 
her  the  bills  were  due  at  this  time, 
e  was  perhaps  a  sum  of  Rupees  40,000 
Me  by  Moolla  Ahmed  to  the  Bank  at  the 
e.  The  whole  was  not  covered  by  the 
ik."  Mr.  Pascal,  the  Assistant  Ac- 
tant  of  the  Bank,  deposes  that,  on  the 
August  1 868,  Moolla  Ahmed  owed  the 
k  Rupees  47,300 ;  on  the  30th  Septem- 
1868,  he  owed  Rupees  46,300;  and  on 
7th  of  June  1869,  Rupees  41,000,  the 
e  amount  on  each  occasion  being  the 
nee  of  overdue  bills. 

ijn  this  state  of  things,    the  title-deeds 

K,  as  a  matter  of  fact,  in  deposit  in  the 
,  and  Moolla  Ahmed  being  indebted  to 
be  Bank  in  the  sum  of  Rupees  4 1 , 1 00,  Moolla 
Stated  came  to  the  Bank  on  the  7th  of  June 
1869,  was  pressed  for  payment  by  Mr. 
Cruickshank,  and  declared  himself  unable  to 
By.  We  are  not  told  what  further  passed 
bftveen  the  parties,  save  that  Mr.  Cruick- 
sbaak  wrote  a  letter  addressed  to  himself 
vfcich  Moolla  Ahmed  signed  and  delivered 
to  him  there  and  then. 

The  letter  is  as  follows  : — 

"  Rangoon,  7th  June  1869. 

"  To  the  Agent, 

"  Bank  of  Bengal,  'Rangoon. 
"  Sir, 

?  I  have  to  request  that  you  will  be  good 
"'taaagh  to  sell  the  under-mentioned  pro- 
"forties  (the  title-deeds  of  which  are  in 
"your  hands)  either  by  public  auction  or 
M  private  bargain,  and  apply  the  proceeds  in 
"part-payment  of  my  liabilities  to  the  Bank, 
i  tt«w."  [Here  the  details  are  given.]  "  And 
41 1  hereby  bind  myself  to  sigh  all  documents 
M  necessary  to  convey  the  properties  to  the 
"  purchasers  when  called  upon  to  do  so.    It 

b  Qnderstood  that  your  right  to  sue  me  for 


» 
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"  the  amount  of  my  liabilities  to  the  Bank, 
"  and  recover  the  same  from  any  other  pro- 
"  perty  belonging  to  me  or  to  arrest  my 
"  person,  shall  not  be  prejudiced  in  any  way 
"  by  your  complying  with  the  above  re- 
"  quest." 

The  title-deeds  were  not  produced 
or  re-deposited  upon  this  occasion  :  but 
they  are  the  title-deeds  of  the  properties 
specified  in  the  letter.  .  The  Bank  contends 
that  whatever  may  have  been  the  previous 
dealings  between  them  and  Moolla  Ahmed, 
an  equitable  mortgage  or  lien  upon  these 
properties  for  a  debt  then  due  was  created 
by  this  transaction  of  the  7th  of  June.  For 
the  appellant  it  is  said  that  no  new  equit- 
able mortgage  or  charge  was  thus  created, 
but  that  a  mere  authority  to  sell  was  given 
with  reference  to  properties  the  title-deeds 
of  which  had  been  deposited  under  some 
previous  and  improved  contract. 

We  think  that  the  Bank  is  right  in  its 
contention,  and  that  whatever  the  circum- 
stances may  have  been  under  which  the 
title-deeds  were  originally  placed  in  the 
hands  of  the  Bank  an  equitable  mortgage  or 
lien  upon  these  properties  to  secure  payment 
of  the  debt  then  actually  due  was  created 
on  the  7th  June  1870.  And  we  think  this 
is  so,  even  supposing  it  to  be  the  case  (which 
it  is  not  shown  to  be)  that  the  deposit  was 
originally  made  under  circumstances  which 
made  this  transaction  one  which  was  ultra 
vires  of  the  Bank.  For  the  decision  of  the 
Privy  Council  in  the  case  of  The  National 
Bank  of  Australia  versus  Cherry \  already 
referred  to,  shows  that  the  debt,  as  security, 
for  which  the  deposit  was  made,  would  re- 
main and  be  enforceable  against  the  debtor, 
though  the  security,  might  be  worthless,  even 
as  against  the  debtor,  as  being  security  which 
it  was  ultra  vires  of  the  Bank  to  take ;  and 
that  decision  further  shows  that  in  such 
a  case  the  debtor  might  subsequently,  and 
in  a  manner  so  as  not  to  be  ultra  vires  of 
the  Bank  (it  having  general  power  to  .take 
such  securities  for  a  debt  actually  due),  make 
a  fresh  and  valid  agreement  with  the  Bank, 
authorizing  the  Bank  to  retain  the  deeds, 
and  promising  that  they  should  remain  as  a 
security  for  his  debt. 

It  appears  to  us  that,  under  whatever  cir- 
cumstances the  deeds  were  in  the  first  in- 
stance deposited,  a  large  debt  was  due  from 
Moolla  Ahmed  on  the  7th  June  1869,  and 
that  he  did  then,  being  pressed  for  payment, 
make  a  fresh  arrangement,  by  which  he  gave 
an  equitable  mortgage,  or  lien,  upon  these 
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properties  as  a  security  for  debt  incurred 
previously ;  and  that  that  fresh  arrangement 
was  binding  upon  him,  and  is  binding  as 
against  the  appellant,  who  purchased  with 
notice  of  the  claim  of  the  Bank,  and  can 
stand  in  no  better  position  than  Moolla 
Ahmed  himself.  Something  was  said  as  to 
its  being  only  a  case  of  a  general  banker's 
lien.  But  it  is  not  a  case  of  general  banker's 
lien  at  ail.  It  is  a  specific  appropriation  of 
certain  properties,  the  title-deeds  of  which 
are  in  the  hands  of  the  banker  as  security 
for  a  specific  debt  which  has  been  incurred, 
and  is  due  and  payable. 

It  was  also  contended  that  the  letter  of 
the  7th  June  was  inadmissible  in  evidence, 
because  not  stamped.  But  it  has  been  re- 
peatedly ruled  in  this  Court  (3  B.  L.  R. 
126  and  235,  Ap.  Civ.,  and  5  B.  L.  R.  10, 
Appendix)*  that  the  want  of  a  proper  stamp 
is  not  a  ground  for  reversing  the  decision  of 
the  Lower  Court  when  the  receiving  the  do- 
cument without  a  stamp  does  not  affect  the 
merits  of  the  case  or  jurisdiction  of  the 
Court.  To  the  like  effect  is  the  decision  of 
N.-W.  Provinces  High  Court  (1  Agra  63). 
The  Madras  High  Court,  we  admit,  has 
ruled  differently  (3  Madras,  page  297), 
but  we  are  bound  to  follow  the  rule  adopted 
here.  It  is,  therefore,  unnecessary  for  us 
to  express  any  opinion  as  to  whether  the 
document  in  question  required  any,  and,  if 
any,  what  stamp. 

Mr.  Ingram  for  the  appellant  mentioned, 
but  did  not  much  rely  upon  the  fact,  that,  on 
the  7th  June  1869,  the  property  was  under 
attachment.  But  as  that  attachment  was 
removed  in  September  1869,  it  left  the 
plaintiff's  security  untouched  (see  the  deci- 
sion of  the  Full  Bench  in  Anund  Lall  Doss's 
case,  f  2  B.  L  R.,  page  49,  F.  B.).  The 
attachment  under  which  the  appellant  claims 
was  not  made  till  the  5th  of  February  1870. 

We  think  the  judgment  of  the  Recorder 
ought  to  be  affirmed  with  costs. 

We  may  remark  that  it  seems  to  us  that 
(as  was  suggested  by  the  Advocate-General) 
a  decree  for  sale  would  have  been  the  better 
decree  to  make  under  the  circumstances. 

Order. passed  on  the  14th  August  1871. 

Macpherson,  J. — The  Advocate-General 
moves,  on  notice  to  the  appellant,  that  the 
decree  which  we  have  made  and  signed  in 

this  appeal  should   be  amended,  and  that 

r-  ... 

*  1 1  W.  R.  520  ;  and  \2  W.  R.,  p.  46. 
t  11  W.  R.,  Original  Side  Appeals,  p.  1. 


the  decree   of  the  Lower  Court  should 
varied  by  ordering  a  sale  instead  of  a  h 
closure  of  the  property  mentioned  tta 
plaint. 

No  cause  is  shown  against  the  appl 
tion,  and  I  think  that  it  ought  to  be  gn 
because,  but  for  the  misapprehension  on 
part,  we  should  have  originally  drawn 
our  decree  as  Mr.  Graham  now  asks 
may  be  drawn  up. 

As  I  have  said  in  my  judgment,  it 
to  me  that  a  sale  was  the  most  natural 
to  have  granted.    In  the  coarse  of  the 
ing    of  the  appeal,  the  Advocate-Gei 
stated  that  he  had  a  ground  of 
which  he  desired  to  raise  under  Section 
of  Act  VIII.  of  1859,  adding  that  the 
iff  had  originally  sought  a  sale  and 
foreclosure.    If  I  had  understood  (as  i]L 
pears  that  Mr.  Justice  Ainslie  did)  that 
Graham  intended  formally  to  ask  us, 
did,  in  fact,  ask  us,  to  decree  a  sale,  I 
certainly  have  so  ordered  it     As  I  now 
that  I  misunderstood  him,  it  was  by  a 
take  on  ray  part  that  the  decree  below 
simply  affirmed.    Therefore  I  think  the 
cree  should  be  now  varied,  and  that  a: 
after  three  months  should  be  decreed  in 
of  foreclosure.     It   will  be  altered  a< 
ingly.  ! 

Ainslie,  J. — I  concur  in  varying  the  m 
cree  as  proposed.  & 


The  15th  August  1871. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwirta 

Milter,  fudges.  I 

Section  16,  Act  VIII.  (B.  C),  1865-Khod-kfctf 

ryots. 

Case  No.  222  of  1871. 

Special  Appeal  from  a  decision  passed  if 
the  Judge  of  West  Burdwan,  dated  1k 
22nd  February  i8yr,  affirming  a  ded&* 
of  the  Subordinate  Judge  of  that  Distnd, 
dated  the  Sfh  November  1870. 

Koontee  Debee  (Plaintiff); Appellant, 

versus 

Hirdoy  Nath  Durreepa  (Defendaat), 
Respondent, 
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Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Umbika  Churn  Bose  for  Respondent- 
object  of  Section  16,  Act  VIII.  (B.C.),iS65,  is  to 

not  merely  any  one  ctass  of  tenant,  but  the 
r  of  the  particular  land  leased ;  the  expres- 
khod-khast  ryots  "  as  used  there,  meaning  "  re- 
and  hereditary  cultivators." 

%yUy*  y. — We  think  this  special  appeal 
be  dismissed  with  costs. 

plaintiff  sued  for  declaration  of  title 

possession  of  certain  lands  by  virtue  of 

*:urruree  pottah  obtained  by  him  from 

dur-putneedar    Seeta    Ram    Banerjee, 

"  the  6thKartick  1275,  B.  S.  The  plaint- 

'afleged*  that  a  suit  was  instituted  against 

dur-putneedar  for  arrears  of  rent ;  that 

:ree  was  obtained  against  him  a  month 

rtwo  afterwards,  in  execution  of  which 

['tenure  was  sold  and  purchased  by  the 

tndant  who   has  ejected   him  (plaintiff; 

the  tenure. 

The  defendant's  answer  was  that  the 
Ifckurniree  pottah  set  up  by  the  plaintiff 
ras  a  collusive  do:ument,  and  that  there  was 
to  stipulation  in  the  dur-putnee  lease  author- 
ring  the  dur-putneedar  to  grant  any  mo- 
birruree  lease. 

Both  the  Lower  Courts  have  dismissed 
die  plaintiff's  suit,  holding  that*  the  alleged 
lease  was  not  a  bond  fide  document,  and 
mat  the  plaintiff  not  being  a  resident  and 
hereditary  cultivator,  was  not  entitled  to  the 
benefit  of  Section   16,   Act  VIII.   of  1865 

Now,  the  terms  of  Section  16  are  very 
precise  and  are  as  follows :  "  The  pur- 
chaser of  an  under-tenure  sold  under  this 

*  Act  shall  acquire  it  free  of  all  incumbran- 
cers which  may  have  accrued  thereon  by 
?any  act  of  any  holder  of  the  said  under- 

*  tenure,  his  representatives  'or  assignees, 
"  unless  the  right  of  making  such  incum- 
brances shall  have  been  expressly  vested 
Min  the  holder  by  the  written  engagement 
"under  which  his  under-tenure  was  created, 
Mor  If  the  subsequent  written  authority  of 
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the  person  who  created  it,  his  representa- 
tives or  assignees.  Provided  that  nothing 
herein  contained  shall  be  held  to  entitle 
the  purchaser  to  eject  khod-khast  ryots 
or  resident  and  hereditary  cultivators,  nor 
to  cancel  bond  fide  engagements  made 
with  such  class  of  ryots*  or  cultivators 
aforesaid  by  the  late  incumbent  of  the 
under-tenure,  or  his  representatives,  except 
it  be  proved  in  a  regular  suit,  to  be 
brought  by  such  purchaser  for  the  adjust- 
ment of  his  rent,  that  a  higher  rent  would 
have  been  demandable  at  the  time  such 
engagements  were  contracted  by  his  prede- 
cessor. Nothing  in  this  Section  shall  be 
held  to  apply  to  the  purchase  of  a  tenure 
by  the  previous  holder  thereof,  through 
whose  default  the  tenure  was  brought  to' 
sale." 


Now,  it  is  quite  clear  from  the  above  that 
the  plaintiff,  in  order  to  claim  the  benefit  of 
the  Section,  must  prove  either  that  he  was  a 
"resident  and  hereditary  cultivator"  of  the 
identical  tenure  in  dispute,  which  it  is  not 
proved  in  this  case,  or  that  the  power  to 
give  the  pottah  was  under  an  express  agree- 
ment when  the  dur-putnee  was  created. 
This,  it  is  admitted,  is  not  the  case  here. 
Under  such  circumstances,  the  plaintiff  is  in 
no  way  entitled  to  the  protection  under 
Section  16. 

It  is  urged  that  Section  16  only  refers  to 
the  class  of  ryots.  We  have  only  to  observe 
that  the  object  of  the  law  is  to  protect  the 
lease-holder  of  the  particular  lands  leased, 
and  not  merely  any  one  class  of  tenants. 

The  special  appeal  is  dismissed  with  costs. 

Mitter,  J. — I  am  of  the  same  opinion.  The 
dur-putnee  pottah  contains  no  express  provi- 
sion authorizing  the  dur-putneedar  to  grant 
mokurruree  leases,  and  the  mokurruree  title 
set  up  by  the  special  appellant  must,  there- 
fore, fall  to  the  ground  under  the  provisions 
of  Section  16,  Act  VIII.  of  1865  (B.  C). 

The  second  plea  raised,  z'/z.,that  theplaint- 
iff,  special  appellant,  is  a  khod-khast  ryot,  is 
equally  untenable.  The  expression  "  khod- 
khast  ryots  "  as  used  in  Section  1 6,  Act  VIII. 
of  1865,  evidently  means  "  resident  ?jid  here- 
ditary cultivators,"  and  it  is  clearly  proved 
in  this  case  that  the  special  appellant  is  not 
a  ryot  of  that  description. 

The  special  appeal  must,  therefore,  be  dis- 
missed with  costs. 
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The  1 6th  August  1871. 
Present : 

The  Honble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Honble  A.  G.  Macpher- 
son  and  G.  C.  Paul,  Judges. 

Act  XVI 1 1.,  1869,  Schedule  I.,  Art.  15— Ad-valo- 
.  rem  duty  on  conveyances— Rule  of  construc- 
tion. 

Reference  to  the  High  Court  by  the  Officiat- 
ing Secretary  to  the  Board  of  Revenue, 
Lower  Provinces,  dated  the  2nd  August 
1871. 

The  Port  Canning  Land  Company,  Limited, 

Petitioners, 

Mr.  H.  C.  Marindin  for  Petitioners. 

No  ad-valorem  stamp-duty  is  payable  under  Act 
XVII 1.  of  1869  upon  a  conveyance  where  the  consider- 
ation consists  of  shares  in  a  public  Company  made 
over  to  the  vendor. 

The  word  "  amount "  in  Article  15,  Schedule  I.  of  that 
Act,  signifies  the  sum  total,  or  amount  of  money,  forming 
the  consideration,  and  the  words  "or  secured  "  apply 
only  to  cases  of  mortgages,  and  the  like,  not  to  an  out- 
and-out  conveyance. 

•  ■ 

If  the  express  words  of  an  Act  do  not  warrant  or 
necessitate  a  demand  of  duty  or  charge,  it  is  not  com- 
petent to  a  Court  of  law  to  extend  such  enactment  or 
to  give  the  words  meaning  beyond  their  strict  and 
literal  signification  so  as  to  include  any  case  which  may 
reasonably  come  within  the  spirit  of  the  enactment. 

Case >-The  circumstances  of  the  case  will 
be  found  fully  detailed  in  the  memorial  pre- 
sented to  the  Board  of  Revenue  by  the  Direc- 
tors of  the  Port  Canning  Land  Company, 
Limited,  on  the  28th  ultimo,  and  in  the  In- 
denture   made   between    the    Port  Canning 


Land  Investment    Reclamation   and 
Company,  Limited,  of  the  first  part,  Sad* 
Bal  Krishna,  and  Manockjee  Rustomjee,] 
Liquidators  of  the  said   Company,  6T 
second  part,  and  the  Port   Canning 
Company  of  the  third  part,  forwarded 
with. 

The  point  on  which  the  decision  of 
High  Court  is  requested  is  as  to  the 
to  be  borne  by  the  conveyance  from  the 
to  the  new  Company,  by  which  it  was 
among  other  things,  that  the  Liquidators! 
the  old  Company  should  "  transfer  and 
"  the  lands,  houses,  hereditaments,  mot 
"  and  immoveable,  and   all  other  pre 
"  assets,  rights,  credits,  business,  mil 
"action,  effects,  and  good  will  of  the 
"  Canning    Land   Investment   Rech 
"  and  Dock  Company,  Limited,  to  the 
"  Canning  LandCompany,Limited,andsl 
"  receive  in  compensation  for  such  ti 
"  and  sale  6,000  shares  of  Rupees  1,000 
"  fully  paid  in    such  last- mentioned 


tt 


pany 


Mr.  Mackenzie,  the  Collector  of 
in  Calcutta,  before  whom  the  Solicitors  to 
old  Company  attended  with  a  request  thsti 
would  adjudicate  as  to  the  proper  stamp 
quired,   certified  under  Section  39  oc  1 
a VIII.  of  1869  that,in  bis  opinion,the  ii 
ment  required  a  stamp  as  a  conveyance, 
amount  paid  being  taken  to  be  the  par  vaJi 
the  shares.  Upon  this,  the  memorial  hei 
sent  was  presented,  praying  that  the 
tor's  certificate  might  be  revised  by  decli 
that  the  instrument  in  question  did  not 
quire  an  ad -valorem  stamp,   or  that,  to 
event  of  the  Board  not  feeling  themselves 
liberty  to  revise  the   Collector's  certif 
the    case  might  be  referred   to  the  Hi 
Court. 

Having  regard  to  the  difference  of  opinio* 
on  the  point,  and  to  the  value  at  stake,  M* 
Money  has  decided  on  adopting  the  Uttff 
course.  In  doing  so,  however,  he  desires  to 
express  his  opinion  that  the  Stamp  Act  of 
1869  provides  for  such  a  case  as  the  present 
an  opinion  which  is  also  held  by  the  AdW; 
cate-General  of  Bengal. 

Under  Article  15,  Schedule  I.  of  thai  Art] 
the  stamp  on' a  conveyance  is  regulated  bf 
the  amount  paid  or  secured.  In  the  Pfe*J[| 
instance,  the  amount  secured  was  60  w* 
of  rupees,  and  though  this  was  not  to  M 
paid  in  money,  it  was  to  be  paid  in*n*tf*r| 
which   admitted  of  money  being  ieifi*"« 
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isiog  the  shares,  which  formed  the  con- 
ation, remained  marketable — an  event 
most  certainly  have  been  contemplat- 
at  tbe  time  the  agreement  between  the 
fp  Companies  was  entered  into,  otherwise 
lire  would  have  been  no  consideration  at 
H 


r 


judgments  of  the    High    Court  were 
delivered  as  follow : — 

VNttrman,  C.  J. — This  is  a  case  stated  for 
he  opinion  of  the  High  Court  by  the  Board 
pjteve&ue  of  the  Lower  Provinces  under 
f*'4ist  Section  of  Act  XVIII.  of  1869.     • 


&* 


facts   of  the   case    are    as    follow: 
Port  Canning  Land  Investment  Recla- 
n  and  Dock  Company,  Limited,  was  a 
registered  Company,  having  its  capital 
d  into  shares.     This  Company,  on  the 
August  1870,  passed  a  resolution  that 
ftiould  be  wound  up  voluntarily.     On  the 
August  1870,  the  Port  Canning   Land 
mpany,  Limited,  was  duly  registered  as  a 
nt  Stock  Company.     In  the  course  of  the 
dation  and  winding-up  of  the  Port  Can- 
Land     Investment   Reclamation   and 
Company,  Limited,  an  agreement  was 
that  the  entire  property   of  the   Port 
nlfig  Land  Investment  Reclamation  and 
{Puck  Company,  Limited,  should  be  sold,  and 

C starred  to  the  Port  Canning  Land  Com- 
fy-Limited,  in  consideration  of  six  thou- 
Mud  1,000  rupees  shares  in  the  latter 
Company.  A  conveyance  was  accordingly 
town  up,  by  which  the  first  named  Company, 
which  I  will  call  the  old  Company,  purport- 
ed to  sell  and  convey  to  the  second  Company, 
which  I  will  call  the  new  Company,  all  the 

C perries  and  effects  of  the  old  Company, 
consideration  of  the  new  Company's  hav- 
ing made  over  to  the  Liquidators  of  the  old 
Company  these  six  thousand  shares  of  1,000 
fttpees  each  fully  paid  up,  the  receipt 
whereof  the  Liquidators  did  thereby  admit 
and  acknowledge. 

The  Collector  of  Stamps  in  Calcutta  was 
Of  opinion  that  this  instrument  ought  to  be 
stamped  as  a  conveyance  under  Act  XVII I. 
of  1869,  tne  amount  paid  or  secured  within 
the  meaning  of  Clause  15,  Schedule  I.,  being 
token  to  be  the  par  value  of  the  shares. 

A  petition  was  presented  to  the  Board  of 
faenue  on  behalf  of  the  Port  Canning 
lend  Company,  Limited,  praying  for  a  decla- 
Utioo  that  the  instrument  did  not  require 
*>  be  etamped  with  mad-valorem  stamp  as 

Vot  XVI. 


proposed  by  the  Collector.  The  Board 
of  Revenue  desired  to  express  tbejr; 
opinion,  in  submitting  the  case  to  Uti* 
Court,  "that  the  amount  secured  was.  6$ 
"lakhs  of  rupees;  and  though  this  amount 
"  was  not  to  be  paid  in  money,  it  was  to  t*fe 
"  paid  in  a  manner  which  admitted  of  money 
"  being  realized,  supposing  the  shares  whicji 
"  formed  the  consideration  remained  market*. 
"  able — an  event  which  must  certainly  have; 
"been  contemplated  at  the  time  the  agreed 
"  ment  between  the  two  Companies  .  was: 
"  entered  into." 

The  Board  of  Revenue  is  not  represented 
before  us.  But  Mr.  Marindin  has  appeared 
on  behalf  of  the  Port  Canning  Land  Com- 
pany, Limited. 

The  question  as  to  the  liability  of  the 
conveyance  to  a  stamp  as  upon  a  value  of 
60 -lakhs  depends  on  the  construction  to  be 
put  upon  the  words  of  the  15th  Clause  of 
Schedule  I.,  "Conveyance — when  the 
amount  paid  or  secured  does  not  exceed 
Rupees  50."  Now,  in  construing  that  Clause, 
I  think  it  necessary  to  bear  in  mind  the  rule 
which  is  always  to  be  applied  in  con- 
struing Acts  of  the  Legislature  which  impose 
a  tax,  namely,  that  a  duty  or  tax  cannot  be 
imposed  except  by  clear  and  distinct  words," 
and  that  the  Acts  which  impose  a  tax  or* 
charge  upon  the  subject  cannot  be  extended 
by  implication.  If  the  express  words  of  the 
enactment  do  not  warrant  or  necessitate  a 
demand  of  duty  or  charge,  it  is  not  compe- 
tent to  a  Court  of  law,  in  construing  such 
enactment,  to  extend  it,  or  to  give  the  words 
a  meaning  beyond  their  strict  and  literal 
signification,  so  as  to  include  any  case  which 
may  reasonably  come  within  the  spirit  eft 
the  enactment.  This  rule  is  laid  down  ia  a 
case  cited  by  Mr.  Marindin,  reported  in  (tfc 
Exchequer  Reports,  pages  464-4 79-TrThe 
Marquis  of  Chandos  versus  The  Commis- 
sioner of  Inland  Revenue. 

Now,  it  appears  to  me  that  the  words,. 
"  when  the  amount  paid  or  secured  exceeds 
50  rupees,  but  does  not  exceed  100  rupees," 
with  a  progressive  duty  for  any  amount  be* 
yond  that  sum,  apply  simply  to  money  paid 
or  secured.  The  word  "  value  "  is  not  found 
there.  The  word  "  amount "  I  understand  to 
have  a  sense  distinct  from  that  of  i'  valve." 
The  word  "  amount "  as  denned  in  Johnson'a 
Dictionary  is  "  the  sum  total,  the  result  of 
several  sums  or  quantities  accumulated/! 
In  the  Clause  in  question  I  understand  it  to 
signify  the  sum  total  or  amount  of  money 
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foiling  the  consideration.  I  do  not  think 
that  we  should  be  at  liberty  to  alter  and 
extend  the  operation  of  that  Clause  by  con- 
struing the  word  "amount"  as  "value." 
It  is  clear  that  a  share  in  a  public  Company 
does  not  vest  in  the  owner  any  definite 
part  or  proportion  either  of  the  money 
or  of  the  property  of  that  Company.  A 
shale  in  an  incorporated  or  registered 
Joint  Stock  Company  represents  a  certain 
right  and  interest  in  the  Company — a  right 
to  call  upon  the  artificial  or  incorporated 
person  constituting  the  Company  for  an 
account — a  right  against  the  other  share- 
holders to  have  the  money  and  properly 
of  the  Company  applied  in  accordance  with, 
and  not  otherwise  than  in  accordance  with, 
the  terms  of  the  articles  of  association  or 
Charter  of  incorporation — and  a  right  to  a 
definite  share  or  aliquot  part  of  the  profits 
when  ascertained.  But  it  does  not  entitle 
the  proprietor  to  take  and  appropriate  to  his 
own  use  or  for  his  own  purposes  any  portion 
of  that  land  and  money  of  the  Company.  The 
fact  that  the  shares  in  the  present  case  are 
called  i  ,000  rupees  shares  does  not  make 
them  securities  for  a  thousand  rupees.  They 
are  merely  aliquot  or  fractional  shares  in 
the  capital  of  the  Company;  such  capital 
Consisting  of  an  aggregate  which  is  supposed 
to  be  represented  by  a  certain  amount  of 
stock.  The  money-denomination  represents 
merely  the  measure  of  a  shareholder's  lia- 
bility. The  value  of  his  interest  may  be 
something  widely  different. 

The  English  Act,  13  and  14  Vict.,  Chap- 
ter  97,  while  imposing  a  duty  on  convey- 
ances where  the  purchase  or  consideration- 
Money  therein  expressed  does  not  exceed 
a  certain  sum,  goes  on  to  enact  (see  Sche- 
dule) that  "where  such  consideration  shall 

*  consist  either  wholly  or  in  part  of  any 

*  stock  or  security,  the  value  thereof  re- 
"  spectively  to  be  ascertained  as  hereinafter 

•  "mentioned  shall  also  be  truly  expressed 
"and  set  forth   in  manner  aforesaid  in  or 

*  upon  every  such  deed  or  instrument ;  and 
"such  value  shall  be  deemed  and  laken  lo 
"be    the    purchase   or   consideration-money 

*  or  part  of  the  purchase  or  consideration 
6  money,  as  the  case  may  be,  in  respect 
"whereof  the  ad-valorem  duty  shall  be 
".chargea!  as  aforesaid.  And  where  the 
u  consideration  or  any  part  of  the  considera- 
tion shall  be  any  stock  in  any  of  the  pub- 
"lic  funds  or  any  Government  Debenture 
*or  stock  of  the  Bank  of  England  or  Bank 
^of  Ireland  or  any  debenture  or  block  of 


"  any  Corporation,  Company,  Society,  or 
"  sons  or  person,  payable  only  at  the  will 
"  the  debtor,  the  said  duty  shall  be  ca 
"  (taking    the    same    respectively, 
"  constituting  the  whole  or  a  pan  only 
"  such  consideration)  according  to  the 
"  age   selling  price  thereof    respective!/ 
"  a  day  or  on  either  of  the  ten  days  pr 
"  ing  the  day  of  the  date  of  the  deed 
"  instrument  of  conveyance,   or  if  no 
"  shall   have   taken   place   within   sack 
"  days,  then  according  to  the  average 
"  ing  price  thereof  on  the  day  of  the 
"  preceding  sale." 

Now,  the  Indian  Act.  XVIII.  of  1869, 
tains   no   provision  that  the    value  of 
stock  or  security  shall  be  deemed  or 
to  be  the  consideration-wo/ii?,  or  to  rep 
the    consideration-/K0jiij'.     It    contains 
provision   whatever  for  a  purchase  in 
change   for   a  share  or  shares  in  a  pu 
Company,  nor  does  it  contain  any  provia 
for  ascertaining  the  value  of  such  share 
shares  for  the  purpose  of  fixing  the 
of  an  ad-valorem  stamp-duty  to  be  paid, 
we  were  to  hold  that  although  the  Indi 
Act  contains  no  provision  that  shares 
be  deemed  and  taken  to  be  conside 
money,  nevertheless  they  must  be  dee« 
and  taken   to  represent  the   consider  ' 
money,  and  as  such  liable  to  an  ad-val& 
stamp-duty  calculated  as  upon  the  nomini 
amount  of  such  shares,  we  should  be  reaaip 
ing  this  Company,  in  a  case  not  provided  fcl 
by  the   Act,  to  pay   an  ad-valorem  si 
duty,  estimated  not  according  to  the  v 
of  that  which  is  given  in  exchange  for 
land,  viz.,  the  real  or  present  value  of 
shares,  but  according  to  the  nominal  am< 
of  the  shares,  which  is  probably  three  time* 
their  value. 

I  think  it  plain  that  the  Act  XVIIL  of 
1 869  has  not  made  any  provision  for  an  a** 
valorem  stamp-duty  where  the  consideration 
of  a  conveyance  consists  of  shares  in  * 
public  Company  made  over  to  the  vendor, 
and  that  being  so,  I  must  declare  that,  m 
my  opinion,  in  such  a  case  no  ad-vato*** 
stamp-duty  is  payable. 

Macpherson,  7.— The  question  referred 
is  whether  this  instrument  requires  a  sttop 
as  a  conveyance,  the  amount  paid  bei&& 
taken  to  be  the  par  value  of  the  shares. 

I  agree  in  the  opinion  that  the  instrument 
does  not  require  any  such  stamp. 

Can  it  be  said  that  "the  amount  pad' '  * 
consideration  for  the  conveyance,  is  the  P*f 
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of  the  shares  which  the  sellers  (of  the 
conveyed)  are  to  have  in  the  new 
lyf  The  deed  is  a  conveyance  *«/  and 
vadt  under  the  words  of  Article  15  of 
I.  of  the  Stamp   Act,  it  is  "the 
.mi  paid"  which  alone  has  to  be  looked 
;far  the  words  "or  secured"  immediately 
rmg   manifestly  apply  only    to    cases 
_  iges  and  the  like,  and  do  not  apply 
conveyance  out  and  out,  whatever  the 
^deration  for  such  conveyance  may  be. 
ase  before  us  is  not  one  in  which  pro- 
is  conveyed  or    mortgaged   in  order 
"secure"    anything:    it   is    a  case    in 
property   is  conveyed  out  and   out, 
consideration  being   a  certain   number 
ires  in  a  Company.     The  point  is,  is 
property  conveyed   in  consideration  of 
u  amount   paid" — and,   if   so,  of    what 
lonnt  paid  ?" 

It  seems  to  me  wholly  impossible  to  say 

because  a  number  of  shares  of  a  certain 

inal   value  are  given  as  the  considera- 

for  a  conveyance,  the  amount  of  the 

inal  value  of  the  shares  is  "  the  amount 

The  nominal  value  is  never  neces- 

iy  much  indication  of  the  real   value; 

in  the  present  instance,  the  real  value 

very  possibly,  not  to  say  probably,  be 

jg&f  a  small  proportion  of  the  nominal  value 
BTthe  shares. 

ti  is,  in  truth,  impossible  to  say  what  is 

*  the  amount  paid  "  for  this  conveyance,  no 

fjBffl  of  money  being  in  fact  paid,  or  agreed 

it  intended  to  be  paid.    Such  a  case,  as  the 

One  before  us,  has  not  been  provided  for  in 

jfet  XVIII.  of  1869,  as  it  is  in  the  English 

Statute.     This  being  so,  and  as  all   stamp 

$rarg  must  be  construed  strictly,  I  think  that 

a  stamp,  as  if  "  the  amount  paid  or  secured" 

were  sixty  lakhs,  is  not  required  to  be  paid 

as  ruled  by  the  Collector  and  the  Board  of 

Revenue. 

Paul,  J. — I  concur  in  the  answer  pro- 
posed to  be  given  to  the  question  which  has 
been  submitted,  namely,  that  the  deed  in 
question  does  not  require  an  ad-valorem 
stamp. 

.  1  consider  the  present  case  has  been 
omitted  from  the  provisions  of  Act  XVIII. 
i  of  1869.  The  word  "amount"  in  Clause 
15,  Schedule  1.  of  that  Act  'clearly  means 
amount  of  money,  and  does  not  include  or 
denote  such  a  consideration  as  that  express- 
ed in  the  agreement  entered  into  between 
fre  parties,  namely,  the  old  and  new 
Company. 


The  2 1  st  August  1871.  , 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G.  Mac- 

pherson,  fudges. 

Section 353,  Act VIII.,  1859— Evidence  —  Be- 
namee  conveyance— Proof  of  bona  fides. 


Case  No.  48  of  1871. 


*  n 


Regular  Appeal  from  a  decision  passed, by  ike 
First  Subordinate  Judge  of  Shahabaa\ 
dated  the  14th  December  18  jo. 

Bebee  Zahrab  and  another  (Plaintiffs),    ' 

Appellants, 

versus     •  l  t 

Bhugwan  Doss  and  others  (Defendants), 
Respondents. 

Mr.  C.  Gregory  for  Appellants, 

Baboos  Mohesh  Chunder  Chowdhry  and  Hem 
Chunder  Banerjee  for  Respondents. 

When  parties  have  had  an  opportunity  to  put  in  such 
evidence  as  they  consider  sufficient  to  entitle  them  to  a 
judgment  upon  the  material  issues  of  the  case,  the  evi- 
dence ought  to  be  held  sufficient,  under  Section  353,  Civil 
Procedure  Code,  to  enable  the  Appellate  Court  to  pro* 
nounce  a  satisfactory  judgment. 

Where  the  bona  tides  of  a  conveyance  is  called  into 
question,  it  is  not  sufficient  for  the  claimant,  under  such 
conveyance,  to  rive  formal  proof  of  the  transaction  in- 
volved, amounting  simply  to  what  might  be  expected  if 
the  transfer  were  Denamee. 

Jackson,  J. — The  subject-matter  of  this 
suit  is  the  proprietary  right  in  a  certain 
mouzah  called  Hookabeer  Turkopoorwa  in 
the  district  of  Shahabad,  to  which  the  plaint- 
iffs claim  to  be  entitled  under  a  kobala 
from  Ranee  Bitchoo  Kooer,  the  wife  of  a 
Rajah  called  Rajah  Ram  Prokash  Singh,  or 
the  Rajah  of  Buxar. 

The  plaintiff's  allegation  was  that  this 
mouzah  formerly  belonged  to  the  Rajah  in 
question,  and  that  the  Rajah,  in#the  first 
instance,  created  a  mokurruree;  thereof  which 
he  granted  to  a  person  named  Kallka  Per* 
shad,  and  that  he  afterwards  conveyed  to 
his  wife  Ranee  Bitchoo  Kooer,  bis  remain- 
ing rights  or  the   milkiut  in  this  mouzah 
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for  her  maintenance;  that  the  defendants, 
or  some  of  them,  holding  decrees  against 
the  Rajah,  caused  his  right,  title,  and 
interest  in  this  mouzah  to  be  put  up  for 
sale ;  that  a  claim  by  way  of  objection  to 
the  sale,  was  put  in  by  Ranee  Bitchoo  Kooer, 
and  by  the  plaintiff,  Z  ah  rah,  then  holding 
a  mortgage  under  this  Ranee,  setting  up 
the  gift  by  the  Rajah  which  I  have  pre- 
viously mentioned,  and  alleging  that  he  had 
no  rights  whatever  left  in  the  mouzah ; 
that  this  claim  was  thrown  out  by  the 
Moonsiff  in  the  execution-proceedings  on 
the  31st  July  1869.  It  is  alleged  that 
Zahrah  subsequently  got  a  sale  out  and  out 
of  this  property  from  the  Ranee,  and  that 
Mussamut  Muhesa  Kooer  was  taken  into 
partnership  by  her,  and  that  they  are  con- 
sequently jointly  entitled ;  and  they  bring 
this  suit,  under  Section  246  of  the  Code  of 
Civil  Procedure,  to  establish  their  right  to 
the  mouzah.  That  is,  extracting  what  I 
think  are  the  merits  of  the  case  from  a 
great  deal  of  verbiage  in  the  plaint,  the 
real  object  of  the  suit. 

The  defendants,  I  may  say,  generally 
denied  the  alleged  mokurruree,  and  the  con- 
veyance by  the  Rajah  to  his  wife  Ranee 
Bitchoo  Kooer,  that  is,  they  denied  that  any 
band-fide  mokurruree  or  conveyance  had 
been  executed,  although  they  did  not  ques- 
tion the  formal  execution  of  such  documents : 
they  alleged  that  the  Rajah  had,  notwith- 
Btanding  those  documents,  retained  posses- 
sion, and  enjoyed  the  ownership  of  the  pro- 
perty from  that  time  down  to  the  time  of 
sale,  and,  therefore,  the  sale  was  a  good  and 
valid  sale,  and  that  the  plaintiff's  suit  ought 
to  be  dismissed. 

The  Subordinate  Judge  of  Shahabad 
has  taken  a  peculiar  view  of  the  alle- 
gations, and  of  the  issues  to  be  tried.  He 
'framed  several  issues — one  was,  whether 
the  law  of  limitation  bars  the  suit  or  not; 
and  that  issue.  I  may  say,  referred  to  a 
portion  of  the  relief  which  the  plaintiff 
seemed  to  have  asked  for,  namely,  the  can- 
cellation of  a  certain  bond  said  to  have  been 
executed  by  the  Rajah,  and  also  for  the 
setting  aside  of  a  decree  said  to  have  been 
oollusively  obtained  upon  that  bond.  The 
second  Jssue  was,  whether  the  suit  is  pre- 
.mature  or  not;  and  then  come  the  two 
issues  on  the  merits. 

<  The  Subordinate  Judge  held,  under  .the 
-first  issue,  that  so  much  of  the  suit,  as  re- 
lated to  the  cancellation  of  the  bond  and 


decree,  was  barred  by  limitation,  and* 
the  rest,  that  the  suit  might  proceed. 
then  held  that  the  suit  is   not  p 
but,  upon  the  second  issue  on  the 
namely,  "whether  the  plaintiff's  claim 
"reversal  of  the  said   oozurdaree  and 
"of  the  31st  July  1869  is  just  and  ad] 
"able,  or  not/'  he  seems  to  have  beta 
opinion  that  "  the  plaintiffs  alleged 
"  of  claim  above  stated  are   ipso  foci* 
11  legal  grounds."     He  then  went  on  to 
"Section  257  of  the  Act  does  not 
"the  institution  of  an   original  suit  to, 
"aside     or    reverse    an    oozurdaree 
"  but  merely  to  bring  a  suit  for  establt 
"a  right  of  propeity  or  possession 
"  such  as  is  not  the  plaintiff's  claim  in, 
"  present  suit."     Upon  the  whole,  the 
he  says :  "  I  hold  that  the  aforesaid 
"  ing  claims  of  plaintiffs  (viz.f  for  reveri 
"  oozurdaree  order  and  of  judicial  sale) 
"  illegal,  and  inadmissible  as  groundless, 
"  be  dismissed."     Accordingly  he  dis 
the  suit. 

This   having   been  the    decision  of 
Court  below,  it  has  devolved  upon  us  to 
this  case  originally. 

Mr.  Gregory  for  the  appellant  coitfca 
that  we  ought  to  remit  the  case  for  a 
trial  under  the  provisions  of  Section 
but  it  seems  to  me  that  the  case  is 
which  we  ought  to  deal  with  under 
353,  that  is  to  say,  that  the  evidence  on 
record  of  the  Lower  Court  being  sufli 
to  enable  the  Appellate  Court  to  proa 
a  satisfactory  judgment,  we  are  bound  fin 
to  determine  the  case;  and  it  seems  to 
under  that  Section,  that  -when  parties  h» 
had  an  opportunity  of  putting  in  such 
dence  as  they  consider  sufficient  to  en 
them  to  judgment  upon  the  material  issues 
the  case,  we  ought  then  to  hold  that  the 
dence  is  sufficient  to  enable  us  to  pronoa 
a  satisfactory  judgment.  Now,  Mr. 
gory  contended  that  his  client  had 
prejudiced  by  the  Lower  Court  having  dia^] 
posed  of  the  case  upon  a  preliminary  pafttr4 
and  I  asked  him  to  state  what  evf 
had  been  excluded  by  the  decision  of 
Court  below  upon  the  question  of  limitation 
but  he  was  unable  to  specify  any  evideac* 
which  had  been  so  excluded.  Indeed*  &&\ 
laying  before  *us  the  evidence  of  the  plaintft-j 
Mr.  Gregory  contended  that  the  evfdeatt.j 
was  such  as  to  entitle  him  to  judgtt0&j 
We  thjp'k,  therefore,  that  the  case  i*  **  \ 
such^^  Ondition  that  we  ought  to  go  oa  *  J 
detr     Ae  **  upon  the  evidence  addocei  ty  " 
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parties.     It  remains  for  us  to  consider 
ter  the  plaintiffs  have  sufficiently  proved 
to  entitle  them  to  a  decree. 


e   object  of  the  suit  was  to  establish 

plaintiffs'    right,   and  the  necessity  for 

lishing  that  right  arose  out  of  an  order 

the   MoonsifFs  Court  rejecting  a  claim 

the  plaintiff  Zahrah,  that  claim  being  based 

the  allegation  that  this  plaintiff  was,  at 

time  of  the  attachment  of  this  property, 

ession  thereof  as  her  own  property, 

not  on  account  of,  or  in  trust  for,  any 

r  person. 

at  being  the  case,  it  was  not  sufficient 

the  plaintiff  merely  to  give  formal  proof 

the  transfer  and  transactions  mentioned 

2he  plaint ;  it  was  not  sufficient  to  start  a 

and  throw  it  upon  the  opposite  party 

bat  that  case,  but  it  was  necessary  to  go 

length   of  proving  that  the  title,  under 

h  plaintiff  claims,  was  a  bond  fide  genu- 

title. 

ow,  the  circumstances  before  us  are  that 
Rajah,  being  a  person  much  indebted 
both  parties  concur  in  stating  this,  and 
that  be  was  not  scrupulous  as  to  the 
e  in  which  he  dealt  with  his  property) 
bd  made  a  bond-fide  and  honest  conveyance 
this  wife  for  her  maintenance.  In  the  cir- 
Aimstances  of  this  case,  we  have  nothing  to 
|»-  with  the  alleged  mokurruree :  the  only 
Muter  before  us  is,  whether  the  Rajah 
bally  did  retain  or  had  transferred  to  his 
life,  the  Ranee,  the  remaining  proprietary 
Ight  in  this  mouzah. 

Now,  what  evidence  is  given  to  show  that 
be  Rajah  had  really  transferred  his  pro- 
letary right.  We  have  witnesses  who  say 
hat  the  Ranee's  name  was  put  upon  the 
iHage  papers;  we  have  persons  who  say 
fc>t  a  document  conveying  the  property  to 
tar  was  executed ;  we  have  persons  saying 
hat  the  collections  were  made  in  her  name, 
lad  the  money  remitted  to  her ;  but  we  have 
lot  a  single  witness  brought  forward  to  show 
hat  the  Ranee  ever  actually  received  such 
■oneys,  or  what  she  did  with  them ;  we  have 
lot  a  single  person  who  gives  a  reasonable 
ietotmt  of  the  transaction  between  the  Rajah 
lod  his  wife,  or  of  the  circumstances  under 
ririch  the  Rajah  considered  himself  under 
the  necessity  of  providing  for  her  mainte- 
nnce.  The  evidence  given  for  the  plaintiff 
■  simply  of  that  formal  kind,  and  amounts 
liispfty  to  proof  of  the  facts  which  we  should 
Ctpect  to  find  in  evidence,  if  the  transactions 
of  a  benarnee  character.     It  seems  to 

t  that  the  situation  in  which  the  Rajah  found 


himself  was  precisely  the  sort  of  situationJn 
which  a  benarnee  transfer  would  have  taken 
place,  and  in  which  a  bond-fide  assignment 
of  this  property  for  the  support  of  his  wife 
would  not  have  taken  place. 

I  think,  on  the  whole  circumstances  of  the 
case,  the  plaintiffs  were  far  from  making  out 
any  case  on  which  we  could  give  a  decree 
declaring  the  plaintiffs'  right,  and  conse- 
quently the  plaintiffs'  suit  must  be  dismissed. 

This  appeal,  therefore,  is  dismissed  with 
costs. 

Macpherson,  J. — I  also  think  that  the  ap- 
peal ought  to  be  dismissed.  The  main  issue 
in  the  case  was,  whether  by  the  deed  of  gift, 
dated  the  25th  June  1864,  this  property 
really  passed  from  the  Rajah  of  Buxar  to  his 
wife,  Ranee  Bitchoo  Kooer.  This  issue  was 
expressly  fixed  in  the  Lower  Court,  and  it  is 
quite  clear  that  the  parties  did  seriously  ad- 
dress themselves  to  it,  and  went  fully  into 
evident e  upon  it.  That  being  so,  I  think 
there  is  no  doubt  that  we  are  right  in  decid- 
ing, and  are  bound  to  decide,  the  case  ow> 
selves.  There  is  really  no  reason  whatever 
for  sending  the  case  back  to  the  Lower  Court 
upon  the  ground  that  the  parties  had  not  a 
full  opportunity  of  going  into  evidence. 
They  had  a  full  opportunity. 

In  the  circumstances  of  this  case,  it  was 
not  sufficient  for  the  plaintiff  to  give  mere 
formal  proof  of  the  property  having  passed 
to  Ranee  Bitchoo  Kooer,  and  I  think  that 
the  evidence  does  not  go  further  than  to 
prove  a  merely  formal  transfer  to  her. 


The  21st  August  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Stamps— Article  17,  Schedule  1 1.  Court  Fees 

Act,  1870. 

Case  No.  99  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Furreedpore, 
dated  the  flh  April  187  /. 

Dinobundhoo  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Raj  Mohinee  Chowd brain  (Defendant), 

Respondent, 


» 
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\  Baboo  Sreenath  Doss  for  Appellant. 

Baboos  Kalee  Mo  hurt  Doss  and  Grjja  Su/tkur 
Mojoomdar  for  Respondent. 

A  plaint  to  have  a  summary  order  set  aside,  to  have 
a  will  declared  to  be  genuine,  and  to  be  retained  in 
possession  of  the  property  of  the  deceased,  was  held 
to  be  one  for  consequential  relief,  and  one  not  coming 
under  Article  17,  Schedule  II.,  Act  VII.  of  1870. 

Kemp,  J. — This  appeal  turns  upon  the 
question  whether  the  Lower  Court  was  right 
in  rejecting  the  plaint  in  the  suit  because  it 
was'  not  sufficiently  stamped.  The  appeal 
to  this  Court  is  that  this  suit  was  sufficiently 
stamped  under  Clause  3,  Article  17  of 
Schedule  II.,  Act  VII.  of  1 870.  That  Clause 
is  to  the  following  effect:  "To  obtain  a 
declaratory  decree,  where  no  consequential 
relief  is  prayed,  the  proper  fee  is  10  rupees." 
The  amount  of  property  involved  in  this 
suit  is  said  to  be  Rupees  46,102.  The 
plaintiff  states  that  his  elder  brother  execut- 
ed a  will  under  which  his  widow,  the  defend- 
ant Raj  Mohinee,  was  set  aside,  and  the 
properties  in  dispute,  moveable  and  immove- 
able, belonging  to  the  estate  of  the  deceased, 
were  devised  to  the  plaintiff.  His  suit  is  to 
have  a  summary  order  of  this  Court,  dated 
the  13th  July  1870,  set  aside;  to  have  the 
will  of  his  late  brother  declared  to  be  genu- 
ine; and  to  be  retained  in  possession  of  the 
moveable  and  immoveable  property  left  by 
his  brother. 

There  can  be  no  doubt,  we  think,  that  a 
plaint  of  this  description  does  contemplate, 
and  expect  that  the  Court  will  give  conse- 
quential relief.  It  is  a  case  in  which,  if  the 
plaintiff  gets  a  decree,  an  application  to 
execute  that  decree  in  the  form  of  retaining 
the  plaintiff  in  possession,  may  be  made,  and 
process  in  execution  taken  out.  We.  there- 
fore, think  that  the  Lower  Court  was  right 
in  rejecting  the  plaint  as  improperly  stamped, 
and  dismiss  the  appeal  with  costs. 


The  22nd  August  1871. 

Present :  l 

The  Hon'ble  J.  P.  Norman*  Officiating 
Justice,  and  the  Hon'ble  Dwar) 
Mitter,  Judge. 

Reversioner  —  Right   of  action  —  Dec! 
decree—Act  XXVII.  of  i860— Res  adji 

Case  No.  53  of  187 1. 

Regular  Appeal  from  a  decision  pastei 
the  Judge  of  Moorshedabad,  dateiM 
yth  December  1870. 

Anund  Mohun  Moulick  (Plaintiff),  Appel 

versus 

Indro  Monee  Chowdhrain  and  others 
Defendants),  Respondents. 

Baboo  Umbika  Churn  Banerjee  for 
Appellant. 

Baboos     Sreenath     Doss    and    Bhugc 
Churn  Ghose  for  Respondents. 

A  party,  who,  subject  to  the  life-interest  of  his  1 
has  a  real  and  vested  interest  in  remainder,  sadrfB 
Hindoo,  has  the  power  of  creating,  has  a'rijjhttoi 
obtain  a  declaration  of  the  invalidity  of  a  wit!  ~~* 
his  prejudice,  which  purports  to  take  away  1 
his  future  right  and  interest  in  the  property. 

A  decision,  under  Act  XXVI 1   of  i860,  does 
way  preclude  the  unsuccessful  party  from 
validity  of  the  will  in  a  regular  suit. 

Norman,    C.   J. — It  appears  to  as 
this  is  a  very  plain  case. 

The  plaintiff  brings  a  suit  alleging 
his  father  Gopal  Lall  Moulick  died  00 
2nd  Kartick  1275 — which  would  be  in  ~ 
ber-  1868 — leaving-  behind  him  the  pW 
Anund  Mohun  Moulick,  Kristo  Mc 
Moulick,  his  sons,  and  the  defendants 
Nath  Moulick,  Sree  Nath  Moulick,  Hi 
Naih  Moulick,  and  Doyaro  Nath  M«*5| 
his  grandsons,  as  heirs;  that  Goptl 
Moulick,  his  father,  executed  a  wiH  on 
1 8th  Chyet  1 26 1  to  the  effect  that  all  * 
estate  both  of  land  and  money,  should,  on  to 
death,  go  to%the  possession  of  Indro  Mom* 
Chowdhrain,  his  widow,  the  mother  of  tw 
plain' iff  for  her  life,  and  that,  after  b*| 
de  ith,  the  property  should  go  to  thcheinr 
Gopal  Lall  Moulick  conformably  » 
terms  of  that  will.  The  will  provided 
on  the  death  of  his  mother,  the  plaintiff** 
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ps  the  third  son  of  Gopal  Lall  Moulick 
paid  inherit  jointly  with  the  other  co- 
pere^.  The  plaintiff  says  that,  after  the 
th  of  his  father,  his  mother  Indro  Mo  nee 
brain  applied  to  the  Civil  Court  of 
under  Act  XXVII.  of  i«6o,  for  a 
cate  for  collecting  the  assets  due  to 
b  estate  of  her  husband  ;  and  she  put  in 
■*' *wills,  one  of  the  9th  Magh  1269  an<* 
Hibtber  of  the  15th  Assar  1275,  which  she 
leged  to  have  been  executed  by  her  hus- 
fnd  Gopal  Lall  Moulick. 

the   30th  June   1869,  the  Judge  of 
made  an  order  granting  a  certificate 
bfdro  Monee  Chowdhrain. 

The  plaintiff  says  that  the  two  wills  of 
h  1269  and  Assar  1275  were  not  really 
ted ;  that  his  father  was  of  extreme 
age,  suffering  from  a  giddiness  of  the 
d,  and  mental  derangement  at  the  time 
the  wills  were  alleged  to  have  been 
cated.  He  said  that  the  two  wills  were 
up  by  fraud  by  the  first  defendant,  his 
ither,  in  collusion  with  other  defendants, 
id  the  suit  is,  therefore,  brought  by  the 
ratiff  ••  for  the  cancel ment  of  the  said 
ills,  and  for  reversal  of  the  order  passed 
•for  granting  a  certificate  based  upon  the 
•said  wills." 

I  The  Judge  of  Moorshedabad  has  dismiss- 
Rf  Ihe  suit  without  going  into  the  evidence, 
fgEmrefr,  he  says,  the  plaintiff  has,  on  his 
iwrn  showing,  "  merely  a  contingent  right  of 
^inheritance  dependent  on  the  death  of  the 

*  defendant  No.  1    (Indro    Monee    Cbow- 

*  dhrain).  and  he  has  no  right  to  sue  for  a 
tjAeclaratory  decree  against  her  in  the  ab- 
'*  sence  of  any  alienation  or  waste  on  her 
"  part."' 

[■He  says  that  the  plaintiff  is  not  entitled 
to  sue  to  set  aside  the  certificate,  because, 
Upon  the  admission  contained  in  the  plaint, 
the  defendant  Indro  Monee .  Chowdhrain  is 
ottnJed  to  a  certificate.  And,  thirdly,  he 
lty&  that  the  suit  is  barred  under  Section  2 
Of  the  Civil  Procedure  Code,  because  the 
qaestion  as  to  the  validity  of  the  wills  was 
beard,  and  determined  in  the  proceedings 
voder  Act  XXVII.  of  i860. 


plaintiff  has  merely  a  contingent  right.  On 
the  contrary,  subject  to  the  life-interest  of 
his  mother,  he  has  a  real  and  vested  interest 
in  remainder  such  as,  according  to  the  rulings 
of  the  highest  Court  of  appeal,  a  Hindoo  has 
the  power  of  creating  (see  Re  wan  Pershad 
versus  Radha  Bibee,  Moore's  Indian  Appeals, 
Volume  IV.,  page  137).* 

That  being  so,  and  the  plaintiff  claiming 
to  have  a  vested  interest  in.  remainder  on  the 
death  of  his  mother  Indro  Monee  Chow- 
dhrain, we  think  that  he  has  a  right  to  sue 
to  obtain  a  declaration  that  a  will  set  up  by 
his  mother  and  his  brothers  to  his  prejudice, 
and  which  purports  to  take  away  from  him 
altogether  his  future  right  and  interest  in 
the  property  of  his  father  is  invalid,  and  was 
not  executed  by  the  alleged  testator;  that 
the  alleged  testator  was  not  in  a  condition  to 
understand,  and,  in  fact,  did  not  understand, 
nor  execute  the  will ;  and  that  such  will  was 
procured  in  fraud  and  collusion  on  the  part 
of  his  mother  and  brothers ; — on  the  same 
principle  as  a  Hindoo  heir  in  expectancy, 
being  the  immediate  heir  in  reversion  after 
the  death  of  a  widow,  is  entitled  to  sue  to  set 
aside  an  adoption,  or  to  have  it  declared  that 
the  Onoomotee  puttro  under  which  such 
adoption  was  made  is  invalid  and  of  no  avail. 
See  IX.  Weekly  Reporter,  p.  463,  and  other 
cases  cited  in  Macpherson's  Civil  Procedure, 
last  edition,  page  63. 

And  in  our  opinion,  it  would  be  very 
unfortunate  if  it  were  not  so.  The  widow 
and  bi  others  have  put  forward  the  two  wills 
in  the  most  public  way  in  which  they  could 
have  been  put  forward,  namely,  by  obtaining 
a  certificate  founded  upon  them ;  and,  if  the 
plaintiff  now  remains  quiet,  they  may  create, 
or  attempt  to  create,  rights  by  alienating  the 
property  or  portions  of  it,  to  the  prejudice  of 
the  plaintiff. 

The  widow  may  live  for  many  years :  she 
may  live  to  a  time  wnen  all  the  witnesses 
who  could  speak  to  the  circumstances  under 
which  the  will  was  executed  had  died ;  and 
at  such  remue  period  the  plaintiff  might  find 
himself  unable  to  prove  the  case  on  which 
he  founds  his  claim. 


On  the  principal  ground  on  which  the  ;  Qn  the  second  question,  we  think  that  the 
Bit  has  been  dismissed,  we  are  unable  to  ,  prayer  of  the  plaintiff  to  set  aside  the  certift- 
agree  with  the  Judge.  \  Cate  may  be  treated  as  immaterial. 

In    the    first    place,    the    will    admitted        Qnlhe  third  question>  our  opinion  is  that 

md    put    forward    by    the    plaintiff    while   the  decision  under  Act  XXVII.  of  i860  does 
k  give*  a  life-interest  to  his  mother  Indro  ' 

Monee  Chowdhrain,  does  not  show  that  the  *  7  W.  R.,  P.  c,  p.  35. 
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not  in  any  way  preclude,  the  unsuccessful 
party  from  contesting  the  validity  of  the  will 
in  a  regular  suit. 

This  point  has,  in  fact,  been  determined  in 
several  cases — see,  for  instance,  Mahomed 
Azeemoollah  Khan  versus  Mussamut  Suboora 
Bibee,  Weekly  Reporter,  1864,  page  227. 

For  these  reasons,  the  decrston  of  the 
Judge  of  Moorshedabad  must  be  reversed, 
and  the  case  remanded  to  him  for  trial  on 
the  merits. 

Costs  will  follow  the  event. 


Mfc. 


The  22nd  August  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges, 

Enhancement  of  rent—Jurisdiction —Act  VIII. 

(B  C),  i860. 

Cases  Nos.  531  to  536  of  1871. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  14th 
February  18J1,  affirming  a  decision  of 
the  Moonsiff  of  Sulkea,  dated  the  28th 
November  1870. 

Brojonath   Koondoo   Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

A.  Stewart  (Defendant),  Respondent, 

Baboos  Kalee  Prosunno  Dutt  and  Mohen- 
dro  Lall  Seal  for  Appellants. 

Baboos  Sham  Lall  Milter  and   Umurendro 
Nath  Chatter jee  for  Respondent. 

A  suit  for  enhancement  of  rent,  on  the  ground  of 
increased  value  of  the  land  by  reason  of  the  existence 
of  a  distillery,  the  said  increase  of  value  not  being  attri- 
butable *o  any  of  the  causes  specified  in  Section  17, 
Act X.  0*1859,  will notlieunderAct VIII.  (B.C.)of  1869. 

Paul,  J- — Thesb  cases  have  taken  un- 
usual time  in  argument,  but,  in  fact,  there  is 
very  little  to  be  said  in  them.  The  facts 
are  shortly  these : — 


The  plaintiff,  who  is  not  the  orij 
ruindar.  but  the  representative  ojf  the 
zemindar,  and  has  recently  come  into 
sion  of  the  zemindaree  within    which' 
lands  in  dispute  are  situated,  has 
institute  this  highly  speculative  suit 
making  due  and  proper  inquiry,  and 
attempted  to  support  it  by  false  allef 
and  false  suggestions.     It  would  be  sol 
for  the  purposes  of  this  judgment,  to 
out  those  false  allegations,  and  false 
tions,  and  then  to  dismiss  the  suit. 

The  admitted  facts  of  the  case  are 
that  sometime,   as    far    back   as    the 
1845-46   or    1847   not    precisely    dii 
Messrs.  Fergusson  and  Co.  erected  a 
Distillery  at  Bally  upon  about  3  bet 
land ;  that  the  whole  of  the   3  be< 
land  was  surrounded  by  a  wall,  and 
tuted  the  house  and  premises  of  this 
Distillery ;  that,   continuously  from  the^ 
of  its  erection  down  to  the  institution  of 
suit  on  the  24th  July  1870,  during  a 
of  25  years,  the  defendant  in  possession,^ 
his  predecessors  have  paid  a  fixed 
Rupees  22  a  year  in  respect  of  the  pi 
occupied  by  them  as  this  Rum  Manuft 
The  plaint,  however,  on  its  face,  sets 
state  of  facts  which  by  no  construction 
ever  would  embrace  the  particular  fa< 
which  I  have  alluded,  viz.,  that  the  \\ 
in  question  has  been  built  upon,  and  is, 
occupied  by  a  Rum  Distillery.     The 
alleges  that  the  defendant,  by  right  of  a 
tivating  jote,  is  in  possession  of  3  or  4  * 
of  land,  in  respect  of  which  he  is  in  the 
of  paying  at  a  certain  rate  per  beegah, 
is  less  than  the  prevailing  rate  paid  bfj 
same  class  of  tenants,  viz.,  cultivating  tci 
for  lands  of  a  similar  description,  and  j 
similar  advantages  in  the  neighbour^ 
and  that  consequently  the  plaintiff  is 
to  enhance  the  rent  paid  by  such  cultr 
ryot  to  the  extent  of  the   prevailing 
viz.,  from  Rupees  22  to  Rupees  276,  or 
rate  of  Rupees  20  per  beegafa ;  and  fai 
that  the  lands  held  by  the  defendant  as 
tivating  ryot  are  greater  in  extent  ibanl 
quantity  of  land  for  which  rent  has  "* 
paid. 

Now,  we  have  no  hesitation  in  saying  && 
the  facts  mentioned  m  the  plaint  arc  b&- 
The  defendant  has  never  been  a  cuhiwMS 
ryot,  because  it  is  clear  that  he  and  his  J*** 
decessors  have  had  uninterrupted  pcsseafon 
for  25  years  of  the  Rum  Distillery  at  a  fix** 
rate  of  rent.  Assuming,  however,  that  tte 
term  "jote"  includes  a  tenure  of  that** 


Civil 


THE    WEEKLY    REPORTER. 


Rulings. 


217 


,  the  allegation  that  ryots  of  the 
,  viz.,  ryots  who  own  Ram  Distil- 
for  similar  land5?  at  a  higher  rate 
iXw  is  wholly  false,  for  this  is  admitted  to 
\y  Rum  Distillery  in  and  about  the 
in  question.  Therefore,  whether  it 
that  the  plaint  intended  to  charge 
itatlity  upon  the  defendant  on  the 
Ad  of  his  being  a  cultivating  ryot,  or  as 
coupler  of  land  by  reason  of  the  building 
ieed  on  it,  in  either  view  the  allegations 
he  plaint  are  false;  and  the  present 
opt  to  enhance  the  rent  of  a  party 
rent  is  apparently  not  enhancible,  by 
of  an  artfully  concocted  plaint,  is,  to 
ifee  least,  highly  reprehensible.  If  we 
e  to  stop  here,  we  might  fairly  dismiss 
plaintiff's  suit  without  passing  any  opi- 
a  on  the  merits,  because  the  plaint  itself 
doses  a  state  of  facts  sufficient  to  justify 
dismissal  of  the  suit  without  entering 
>  the  merits  of  the  case.  The  Lower 
arts,  however,  have  not  taken  this  view  of 
Thev  have  decided  that  the  land 


pnpied  by  the  defendant  was  used  for 
tiding  purposes,  and,  therefore,  a  suit  for 
hanced  rent  was  not  maintainable- 

This  finding  has  been  challenged  in  special 
Ipeat,  upon  the  ground  that  there  is  no  evi- 
tnce  whatever  on  the  record  to  justify  such 
finding. 

The  defendant  produced  a  mokurruree 
cttah,  of  the  execution  of  which  no  evidence 
fag  given  in  the  first  Court.  Whether 
hat  pottah  was  actually  questioned  in  the 
Bst  Court  or  not  does  not  appear.  Proba- 
cy, if  that  pottah  had  been  distinctly  dial- 
ed in  the  first  Court,  the  defendant 
Id  have  had  no  difficulty  in  proving  it, 
use  it  appears  to  be  an  old  document,  and 
ponnected  with  a  great  many  English  title- 
^eeds  produced  in  Court.  However,  this 
l&okurruree  pottah  has  all  the  appearance  of 
genuineness,  and  its  authenticity  is  corro- 
borated by  the  broad  facts  of  the  case ;  and, 
|f  it  had  been  necessary  to  determine  the 
tpase  on  the  merits  of  this  document,  we 
rlhoold  have  given  the  defendant  an  oppor- 
tunity of  proving  it.  While,  on  the  one  hand, 
we  admit  that  this  document  is  not  legally 

Cred,  we  cannot  shut  our  eyes  to  the  fact 
it  exists,  that  it  Has  been  .placed  on  the 
hltcord,  and  that  it  naturally  accounts  for  the 
j  ttpenditure  of  a  large  capital  on  the  lands  in 
Wit. 

The  first  Court  has  come  to  a  very  pro- 
per conclusion  on  the  facts  of  the  case.    It 

VoL  XVI. 


says  with  reference  to  the  first  issue :  ylt 
••is  to  be  observed  that  the  three  plots  of 
11  land  were  originally  let  to  Messrs.  Fer- 
"gusson  and  Co.  and  Messrs.  Burn  and 
44  Co.,  who  built  thereon  a  Rum  Distillery 
"  generally  known  under  the  name  of  Bally 
"Rum  Distillery;  that  the  entire  plot  was 
"  almost  surrounded  by  brick-built  wall. 
"It  also  appears  that  the  plaintiffs,  and  those 
'•  under  whom  they  claim,  continued  to 
"receive  the  old  rent  without  objection  or 
"  claim  to  enhance.  This  circumstance,  no 
"doubt,  might  lead  to  the  inference  that  the 
"grant  of  the  land  was  for  the  purpose  for 
"which  it  was  used,"  and  then  the  Court 
goes  on  to  state  that  the  plaintiff  made  no 
attempt  to  show  that  the  land  was  let  for 
agricultural  or  horticultural  purposes.  Now, 
here  the  Court  draws  what  appears  to  us  a 
very  fair  inference  from  two  admitted  facts, 
viz.,  that,  since  the  lease  was  taken  by 
Messrs.  Fergusson  and  Co.,  the  rum  manu- 
factory had  been  built  upon  the  land,  and 
built  without  objection  on  the  part  of  the 
zemindar;  and  that  the  plaintiff  continued 
to  receive  the  same  rent  all  along  without 
objection  or  claim  for  enhancement.  To 
show  that  such  an  inference  is  quite  right, 
I  will  refer  to  Weekly  Reporter,  Volume 
XII.,  page  496,  where  the  late  Chief  Justice, 
Sir  Barnes  Peacock,  refers  to  the  remarks 
of  Mr.  Justice  Kemp  which  he  quotes 
with  approbation.  He  says:  "Mr.  Justice 
"  Kemp  thinks  that,  in  equity,  plaintiff  was  not 
"  entitled  to  turn  the  defendants  out  of  the 
"land,  because  he  stood  by  and  saw  them 
"  erecting  pucca  buildings  on  the  land  witb- 
"  out  any  objection  whatever.  If  he  allowed 
"the  defendants  to  erect  pucca  buildings 
"  upon  the  land  without  objecting,  it  appears 
"  to  me  that  he  was  bound  in  the  same  way 
"in  equity,  as  if  he  had  granted  them  a 
"  pottah  with  the  privilege  of  building  pucca 
"houses  on  the  land,  and  I  think  that 
"  Mr.  Justice  Kemp  is  right  in  holding  that 
"  the  plaintiff  was  precluded  by  his  conduct 
"  from  turning  the  defendants  out  of  pos- 


<( 


session. 


The  inference,  therefore,  seems  reasonable 
and  fair  that  the  land  was  let  for  building 
purposes,  and  it  really  seems  unlikely  that 
the  buildings  should  have  been  erected  with- 
out the  consent  of  the  landlord  previously 
obtained.  The  two  Lower  Courts  are  of 
opinion,  under  these  circumstances,  that  this 
suit  will  not  lie  under  Act  VIII.  of  1869. 
I  This  is  a  suit  for  enhancement  of 
[rent  of  land  covered   with  a  building,  the 
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enhancement  being  attributable  to  the  in- 
Creased  value  of  the  land  by  reason  of  the 
distillery  existing  thereon,  and  not  being 
attributable  to  any  one  of  the  three  causes 
specified  in  Section  1 7  which  clearly  relate 
to  lands  let  out  for  agricultural  purposes. 
Having  regard  to  this  view  of  the  case,  we 
consider  the  Lower  Appellate  Court  was 
right  in  determining  that  the  present  suit 
would  not  lie  under  Act  VIII.  of  1869. 

Taking  into  consideration  the  fact  that  a 
large  amount  of  capital  was  expended  on 
the  erection  of  this  Rum  Distillery,  it  is 
almost  impossible  to  believe  there  was  not 
any  express  understanding  existing  at  the 
time  authorizing  the  erection  of  this  manu- 
factory, and  the  existence  of  a  specific 
understanding  or  agreement  is  suggested  by 
the  existence  of  the  lease  on  the  records  of 
the  case.  The  right  of  the  parties  must 
depend  on  the  arrangement  which  took  place 
at  the  time  the  original  lessees  entered  into 
possession,  and  took  up  these  lands  for  build- 
ing purposes.  As  to  what  was  the  precise 
arrangement  we  have  no  evidence,  and  the 
plaintiff  has  wholly  ignored  it.  Even  assum- 
ing that  this  suit  for  enhancement  will  lie, 
It  will  be  impossible,  under  the  circumstan- 
ces stated,  to  say  whether  the  plaintiff  is 
entitled  to  enhance  the  rent  of  the  land  on 
Which  the  house  is  built.  The  real  facts 
of  the  case  ought  to  have  been  alleged  and 
proved,  in  order  to  obtain  a  decision  on  the 
subject  of  enhancement.  Instead  of  such 
a  case  being  stated,  a  case  purely  hypothe- 
tical in  character  has  been  put  forward  by 
the  plaintiff ;-  and  I  consider  such  a  case  is 
righteously  met  by  a  dismissal  of  it  with 
all  costs. 

As  to  the  question  of  lakheraj  lands,  it 
has  not  been  seriously  pressed.  There  is 
no  proof  whatever  that  the  plaintiff  received 
any  rent  on  account  of  these  lands,  and  the 
Court  has  found,  as  a  fact,  that  the  land  is 
lakheraj. 

The  special  appeal  is  dismissed  with 
costs. 

Bqyley,  J. — I  quite  concur.  I  think  it 
is  a  simple  attempt,  on  the  part  of  the  plaint- 
iff, to  enhance  the  rent  by  a  side  wind,  as 
it  were,  under  the  words  of  Section  17,  as  if, 
for  ordinary  culturable  lands,  Which,  under 
the  circumstances,  and  the  finding  of  fact  on 
the  evidence,  with  which  we  cannot  interfere 
in  special  appeal,  he  had  no  right  to  do; 
and  the  plaintiff  has  no  right  whatever  to 
enhance,  except  under  an  express  contract 
to  that  effect. 


The  22nd  August  187^-**"" 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ai 

Judges. 


Examination  of  Pleaders — I 


Case  No.  484  of  1871. 

Special  Appeal  from  a  decision  passed- 
the    Subordinate    Judge    of   Becri 
dated  the  2jth  January   r8yr,   a± 
a  decision  of  the  Moonsiff  of  Doobrafj 
dated  the  joth  May  1870. 

Man  Gobind  Sircar  (Defendant),  Appei 

versus 

Umbika  Monee  Dossia  and  others  (Plai 

Respondents. 

Baboo  Door g a  Mohun  Doss  for  Appel 

Baboo  Bhowanee  Churn  Dutt  foe 
Respondents. 

Where  a  plaint  discuses  no  cause  of  action,  a 
is  justified  in  examining  the  pleaders  on  both  sides,  ■ 
from  their    examination,  eliciting  and   fixing  the 
issue,and  determining  the  case  on  the  trial  of  sock/ 

Kemp,  J. — The  defendant  is  the 
appellant  in  this  case.    The  plaintiff's 
was  that  Ram  Soonder  and  RamNarain 
were  in  possession  of  14  beegahs  14  cot  I 
of  land  paying  a  jumma  of  Rupees  28;  tl 
the  zemindar  Nund  Coomar  Gossain 
for  the  rent  of  that  land  for  the  years  1; 
and   1274,  and  obtained  a  decree;  that, 
the  property    being  put  up    for   sale, 
defendant,  to  save  it  from  sale,  made  a 
posit  in  the  Collectorate  under  the  provision*] 
of  Bengal  Act  VIII.  of  1865  ;  that  the  C*- 
lector  issued  an  order  to  put  the  defend*** 
in  possession,  but  that   in  truth  that  order 
was  never  carried  out ;  the  defendant  aettf 
got  possession,  and  the  plaintiffs  remained i$. 
before  in  possession.     The  suit  was  brougti 
for  confirmation    of  the   possession  of  thft1 
plaintiffs  on   establishing  their  title.    Sub- 
sequently, the  Court,  finding  that  the  pWtf 
disclosed  no  cause  of  action,  examined  the 
pleader  for  the  plaintiffs,  and  he  distinctly 
stated  that  the  title  upon  which  his  clientt 
came  in  to  Court  was  the  title  acquired  by 
Ram  Narain  and  Ram  Soonder. 
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'he  defendant's  case  was  that  the  pro- 
waa  not  acquired  by  Ram  Narain  and 
Soonder,  but  was  acquired  by  Rama 
f«m9  Sircar.    The  defendant  then  set  forth 
genealogical    tree  of  the  family,   and 
red  that,  as  the  heir  of  Ram  Doyal,  he 
entitled  to  a  5  annas  6  gun  das  2  cow- 
2  krants  share  in  the  property,  and,  as 
heir  of  Gooroo  Churn,  to  another  5  an- 
6   gundas  2  cowries  2  krants,  or  in  all 
annas    13    gundas    1    cowrie   1   krant; 
it  he  had  a  right  to  make  the  deposit  in 
Collectorate,    inasmuch   as   he  had   an 
to  protect:  and  fiat,  therefore,  the 
tintifFs  suit  ought  to  be  dismissed,  unless  he 
""  the  sum  advanced, or  proves,  in  a  regular 
it,  that  the  advance  made  by  the  defendant 
been  realized  from  the  usufruct. 

LThe  first  Court  raised  certain  issues :  1st, 

tether  the  suit  has  been  properly  valued ; 

1,  whether  the  suit  was  cognizable  by  his 

;    3rd,    whether    the    plaintiff    could 

ive   any  benefit  in  this  suit,   if  it  were 

id  that  the  money  due  to  the  defendant, 

account  of  his  deposit,  has  not  yet  been 

tidated,   and  who  was   in   possession   of 

land;  and  then  came  the  real  issue  in 

case,  namely,  whether  the  land  claimed 

the  right  of  Ram  Narain  and  Ram  Soonder 

a  self-acquisition,  or  whether,  as  stated 

the  defendant,  it  had  been  acquired  by 

una  Nund   Sircar.     Now,  this  issue  was 

ind  by  both  Courts  in  favor  of  the   de- 

lant:  it  was  clearly  found  that  the  de- 

tdant's  title  was  proved,  but  both  Courts 

that,  as  the  plaintiff  has  been  in  pos- 

lion  for  more  than   1 2  years,  the  suit  of 

plaintiff  must  be  decreed. 

In  special  appeaj,  it  is  contended  that  the 

upon  which    the   plaintiff  came   into 

urt,  not  having   been   proved,   both   the 

wer   Courts  have  committed  an  error  in 

in  not  dismissing  the  plaintiff's  suit. 

1    We  think  that  this  contention  is  correct, 
►tad  that  the  decisions  of  the  Lower  Court, 
Bust  be  reversed.     On  turning  to  the  plaint, 
*te  find  that  there  is  really  no  cause  of  action 
'disclosed  in  the  plaint.     The  plaint  simply 
'toys  that  Ram  Soonder  and  Ram  Narain 
'tore  In  possession,  but  it  is  not  said  how 
they  were  in  possession,  or  how  that  pos- 
session was  acquired  by  them.    Then  the 
plaint  goes  on  to  say  that  the*  defendant  was 
not  in  possession ;  that  the  Collector's  order 
was  never  carried  out,   and  the  defendant 
never    put    in   possession    under    it;  and, 
therefore,    taking  the    plaint    alone,   there 


was  no  cause  of  action  disclosed  in  it, 
and  the  plaintiff's  suit  ought  to  have  been 
dismissed ;  but,  as  already  observed,  the  Court 
below,  and  properly  so,  on  finding  that  there 
was  no  cause  of  action  disclosed  in  the  plaint, 
examined  the  pleaders  on  both  sides,  and, 
from  their  examination,  the  real  issue  in  the 
case  was  elicited  and  fixed,  and  that  issue 
being,  as  already  observed,  whether  the  plaint- 
iff's title  was  made  out,  namely,  whether 
the  property  was  acquired  by  Ram  Narain 
and  Ram  Soonder  as  stated  by  the  plaintiff, 
or  whether  the  allegation  of  the  defendant 
that  the  property  had  been  acquired  by 
Rama  Nund,  the  common  ancestor  of  both 
parties,  was  proved ;  and  that  issue  having 
been  found  in  favor  of  the  defendant,  the 
plaintiff's  case  ought  to  have  been  dismissed. 
There  is  no  doubt  that,  as  a  general  proposi- 
tion, when  a  suit  is  brought  for  confirmation 
of  possession  under  a  certain  title,  the  plaint- 
iff is  bound  by  the  title  which  he  sets  up ; 
but  also,  as  observed  in  a  decision  to  be  found 
in  Volume  XII.  Weekly  Reporter,  page 
430>  by  Mr.  Justice  Markby,  it  is  otherwise 
when  a  plaintiff  sues  to  recover  immoveable 
property  from  which  he  has  been  ousted. 
In  this  case,  if  the  plaintiff  had  framed  his 
suit  on  the  footing  that  the  defendant  had 
ousted  him  under  the  order  of  the  Collector 
and  had  obtained  possession,  then  no  doubt 
the  question,  whether  the  plaintiff  had  been 
in  possession  for  1 2  years,  would  have  been  a 
material  question.  Taking  the  plaint  alone, 
it  disclosed  no  cause  of  action.  Taking  it  as 
amended  by  the  issue  raised  after  examina- 
tion of  the  pleaders,  the  plaintiff  having 
failed  to  prove  the  title  on  which  he  came 
into  Court,  and  both  Courts  having  found 
concurrently  that  the  defendant  had  proved 
his  title,  the  plaintiff  cannot  succeed.  We, 
therefore,  dismiss  his  suit,  and  decree  this 
appeal  with  all  costs. 
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The  a2nd  August  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Admissions— Examination  of  Parties. 

Case  No.  411  of  1871. 

Special  Appeal  from   a  decision  passed  by 

the  Subordinate  Judge  of  East  Burdwan, 

dated  the  jth    January  1871,   reversing 

•  a  decision   of  the  Moonsiff  of   Aosgram, 

dated  the  ijth  February  1870. 

Shaikh   Komurooddeen  (one  of  the  Plaint- 

iff*),  Appellant, 

versus 

Shaikh  Monye  Mundul  alias  Kuleemooddeen 
Mundul  (Defendant),  Respondent. 

Baboo  Romesh  Chunder  Bose  for  Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

A  copy  of  a  defendant's  deposition  in  a  former  suit 
having  been  put  in  by  plaintiff  at  a  late  stage  of  the 
case*  when  defendant  had  no  means  of  explaining  away 
any  supposed  admission  therein : 

Held,  that  the  first  Court  was  wrong  in  accepting  the 
same  as  an  admission  binding  on  defendant,  ana  that  the 
Lower  Appellate  Court  was  right  in  sending  for  the 
defendant,  and  examining  him  on  the  subject. 

Kemp,  J. — This  was  a  suit  brought  to 
recover  possession  of  a  7  annas  share  in 
certain  lakheraj  lands  and  tanks.  The 
plaintiff  alleges  that  he  purchased  the  afore- 
said share  from  one  Rujub  Bibee,  and,  on 
going  to  take  possession,  he  was  resisted  by 
the  defendant  Monye  Mundul,  and,  therefore, 
he  brought  this  suit  for  possession.  The  de- 
fendant states  that  Rujub  Bibee's  husband 
was  not  the  proprietor  of  a  7  annas  share  of 
the  property  in  dispute,  but  of  a  2  annas  13 
gundas  i  cowree  1  krant  share,  which 
latter  share  Rujub  Bibee's  husband  sold  to 
the  defendant's  father  in  the  year  1259,  and 
that,  from  that  time  up  to  the  time  the  suit  was 
instituted,  the  defendants  father,  and  after 
him  thetdefendant,  being  in  possession,  the 
suit  is  barred. 

The  first  Court  gave  the  plaintiff  a  modi- 
fied decree  for  2  annas  1 3  gundas  1  cowree 
i  krant. 


The  plaintiff,  contented  with  that  decnj 
J  preferred-no  appeal.    The  defendant  appeal 
ed  to  the  Subordinate  Judge  who  hy  ft 
versed  the  decision  of  the  first  Court. 


tnesM 


The  Subordinate  Judge,  in  the  first  phot 
finds  that,  by  the  evidence  of  the  witness* 
who  were*  examined  at  the  first  hearing 
the  suit,  as  well  as  by  the  evidence 
witnesses  examined  on  the  remand, 
been  proved  that  the  defendant's  father 
chased  a  2  annas  13  gundas  1  cowree 
krant  share  in  the  property  from 
Bibee's  husband.  He  also  found  thai 
evidence  of  the  witnesses  for  the  pi 
was  false,  and  that  the  defendant  had 
in  possession  ever  since  .the  date  of 
kobalah  in  1259,  or  for  more  than  12  ? 
prior  to  the  present  suit,  and,  therefore*  lij 
the  plaintiff's  claim  is  barred.  He  also 
that  the  Moonsiff  was  wrong  in  rei 
ring  to  a  copy  of  a  former  deposition  of 
defendant ;  that,  as  the  defendant  is  yet 
he  ought  to  have  had  an  opportunity  gn 
him  of  explaining  away  any  adtnissk 
which  the  plaintiff  sought  to  bind  him  bfl 
he  further  held  that  there  was  nothing,  eql 
in  the  copy  of  that  deposition,  to  show  tM 
the  lands,  which  were  the  subject  of  the  cilia 
in  that  suit,  are  the  lands  included  ia'A* 
present  suit.  He  went  further  and  sent  fcf 
the  defendant  and  examined  him,  and  fouss* 
after  examining  him,  that  it  is  clear  that  M 
lands  in  the  claim-suit  are  separate  hoj| 
those  now  sued  for. 

We  may  also  observe  that  this  sap| 
admission  of  the  defendant  in  the  claim- 
was  put  in  at  a  late  stage  of  the  case 
the  defendant  had  put  in  his  wiitten  stato 
ment,  and  he  had  no  means  of  explaisifljj 
away  any  supposed  admission.    The  Moon*' 
siff  was,  therefore',  entirely  wrong  in  accept- 
ing this  copy  of  the  defendant's  deposit 
as   an  admission  binding  on  him,  and  the 
Subordinate  Judge   was  perfectly   rigW  » 
sending  for  the   defendant,  and  examining 
him ;  and  he  has  come  to  a  conclusion  of  Wi 
on  that  examination,  that  the  lands  art 1& 
the  same  as  those  claimed  in  the  claim-sofc 
It  appears* that  that  claim-suit  refcrnsf  W 
2  cottahs  of  land,  and  it  may  be  thai  tw 
plaintiff's  vendor  Rujub  Bibee  and  the  w* 
fendant  had  a    joint  •interest    in  the** 
cottahs  which"  they  sold  7  or  8  years  pn°* 
to  this  suit,  but  it  does  not  follow  th»t  w 
had  a  joint  interest  in   the   remaining  *4 
beegahs. 

We  dismiss  the  special  appeal  with  cost* 
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The  24th  August  1871 


Present : 


..The  Hon'ble  L.  S.  Jackson  and  F.  A. 
;  Glover,  Judges. 

Lint  Hindoo  Family— Ancestral]  property— 
r;  Legal  necessity— Purchaser. 

L'  Case  No.  135  of  1871. 

« 

Appeal  from  a  decision  passed  by 
Judge  of  Sarun,  dated  the  j/st  De~ 
_  tber   i#yo,  reversing  a  decision  of  the 
^Subordinate  Judge  of  that  District,  dated 
j%**  jrst  March  1870. 

nhabeer  Kooer  and  others  (three  of  the 
*  Defendants),  Appellants, 

versus 

tjoobha  Singh  and  another  (Plaintiffs), 
Respondents, 

mboos     Unnoda    Pershad    Banerjee    and 

*>€hunder  Mad  hub  Ghose  for  Appellants, 
r 

* *  Btboo  Afohesh  Ch under  Chowdhry  for 

Respondents. 


:  Where,  in  consequence  of  a  dispute  as  to  the  succes- 
Ikki  to  joint  property,  a  compromise  was  come  to 
Wong  the  members  of  a  Hindoo  family  by  which  the 
property  was  divided  between  them,  it  was  held  that 
tech  of  the  different  members  took  the  property,  not  as 
nfctstral  property,  but  as  a  definite  share  which  became 
KM*  pursuance  of  an  agreement,  and  which,  therefore, 
Mctme  bis  own  absolute  property. 

Where  ancestral  property  is  sold  on  the  plea  of  ne- 
tonty,  it  is  sufficient  for  the  purchaser  to  be  satisfied  of 
wt  fact  of  necessity :  he  need  not  inquire  into  its  causes. 


Jackson,  J. — This  is  one  of  those  suits  so 
common  in  the  districts  of  Behar,  and  which, 
We  most  say,  form  a  very  unfavorable  feature 
in  the  litigation  of  those  districts.  It  was  a 
«iit  by  Hindoo  sons,  in  the  lifetime  of  their 
Utter,  to  set  aside  alienations  made  by  the 
other  in  consequence  of  obligations  incurred 
by  him,  and  to  recover  immediate  possession 
Of  a  portion  of  the  property,  with  a  declara- 
tion of  their  right  to  the  remainder  of  it  on 
•the  death  of  their  fathpr. 

The  transactions  are  of  extremely  recent 
fate,  namely,  of  April  1863  an(*  April 
t866 ;  and  the  present  suit  was  commenced 
in  1869.  But  it  appears  that  this  suit  was 
&ot  the  first  of  the  proceedings  taken  with 


the  view  of  asserting  the  rights  of  these 
plaintiffs ;  but  that,  during  their  minority, 
suits  had  been  previously  commenced  in  their 
behalf  by  their  guardians;  so  that  the  ink 
was  scarcely  dry  on  the  sales  which  convey* 
ed  the  property  to  the  defendants  on  the  part 
of  the  father  before  the  plaintiffs  came  into 
Court  to  undo  that  which  had  been  done. 

The  property  in  dispute  was  an  8-pie 
share  of  Puttee  Khoord  in  Mouzah  Sydpore 
alias  Manna.  The  suit  was  dismissed  by 
the  Subordinate  Judge ;  but,  on  appeal,  the 
Zillah  Judge  reversed  that  judgment,  and 
gave  the  plaintiffs  a  decree.    . 

The  principal  questions  raised  before  us  in 
special  appeal  have  been,  whether  the  pro- 
perty in  question  came  under  the  category 
of  ancestral  or  family-property,  so  that  the 
plaintiffs'  father,  being  under  the  Mitakshara 
law,  was  incapable  of  disposing  of  it ;  and, 
secondly,  whether  the  defendants  had  suffi- 
ciently made  out  the  existence  of  legal  ne- 
cessity, supposing  that  the  father  was  not  the 
absolute  owner. 

The  Judge  upon  the  question  of  ancestral 
property  merely  says  this :  "  I  do  not  think 
it  very  much  matters,  for  the  purposes  of 
this  suit,  whether  the  property  was  purchas- 
ed by  Ajeet  Singh,  or  his  son  Bhekdharee 
Singh ;  the  property  would,  in  either  case,  be 
ancestral,  as  far  as  Khejoo  Singh  was  con- 
cerned." He  then  goes  on  to  show  that  Khe- 
joo, the  father  of  the  plaintiffs,  had  got  into 
possession  of  this  property  as  an  heir  either 
of  Bhekdharee  or  Ajeet  Singh. 

Now,  the  decision  of  the  Judge  upon  this 
point  involves  a  question  of  some  nicety 
under  the  Hindoo  law.  The  Judge  seems 
to  consider  that  any  property,  that  came  into 
the  hands  of  a  man  by  way  of  inheritance,  is 
ancestral  property,  such  as  to  give  to  the  son 
of  that  man  on  his  birth  a  joint  right  and 
interest  in  such  property.  We  confess  that, 
after  reading  through  several  verses  in  the 
1st  and  5th  Sections  of  Chapter  I.  of  the 
Mitakshara,  we  have  considerable  doubt 
whether  that  is  a  correct  view. 

The  property  in  question  seems  to  have 
been  purchased  at  a  revenue  sale  by  one 
Bhekdharee,  who  was  the  son  of  Ajeet. 
Khejoo,  the  father  of  the  plaintiffs,  w&  second 
in  descent  from  Oogra,  the  brother  of  Ajeet, 
and  was,  therefore,  the  son  of-Bhekdharee's 
first  cousin.  Bhekdharee,  it  appears,  pre- 
deceased his  father  Ajeet,  and,  upon  the 
!  death   of  Ajeet,  some  dispute   appears   to 
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have  arisen  in  regard  to  the  succession  to 
thil  and  other  property,  and  proceedings 
were  commenced  in  the  Civil  Court,  but 
they  terminated  in  a  compromise  under 
which  an  ultimate  division  of  the  whole  of 
the  property  was  agreed  upon  in  these  terms 
— that  the  branch  of  Jiwon  Singh,  who  was 
.  another  brother  of  Ajeet,  should  take  half  of 
the  property,  and  that  the  other  half  should 
be  divided  in  equal  thirds  between  this 
Khejoo  and  the  son  and  the  grandson  of 
another  son  of  Oogra.  In  respect  of  a  por- 
tion of  the  property  in  dispute,  the  division 
was  to  take  effect  immediately,  but,  as  to  the 
properly  now  in  question,  it  was  to  remain 
for  her  lifetime  in  possession  of  Khejoo's 
widow,  and,  after  her  death,  to  be  divided  in 
like  manner. 

Now,  without  expressing  any  very  decided 
opinion  as  to  what  under  the  Section  and 
Verses  quoted  constitutes  ancestral  property, 
although  my  own  mind  inclines  to  the 
opinion  that  the  kind  of  property  in  respect 
of  which  a  man's  son  by  birth  obtains  an 
equal  right  with  himself  is  property  which 
has  come  to  that  man  from  his  father  and 
grandfather;  but,  without  expressing  any 
final  opinion  upon  that  point,  it  seems  to- us 
sufficient,  for  the  purposes  of  this  case,  to 
hold  that,  by  the  operation  of  that  agreement 
between  the  different  members  of  this  family, 
Khejoo  Singh  took  this  property,  not  as  ances- 
tral property,  but  as  a  definite  share  which 
became  his  in  pursuance  of  an  agreement 
previously  come  to  by  the  members  of  the 
family,  and  which,  therefore,  became  his  own 
absolute  property. 

In  this  point  of  view,  we  do  not  consider 
the  plaintiffs  were  entitled  to  call  in  question 
the  alienations  by  Khejoo  Singh.  But,  even 
if  they  had  been  so  entitled,  it  seems  to  us  that 
the  judge  has  gone  too  far  in  allowing  the 
exercise  of  that  right.    The  Judge  says  : — 

"  In  a  case  of  this  nature  when  joint  family- 
property  is  concerned "  (we  have  already 
stated  that  this  was  not  joint  family-property, 
but  that  .the  several  parties  took  and  enjoyed 
separate  and  distinct  shares)  "  it  was  neces- 
sary for  the  defendant  to  show  that  there 
was  such  necessity  to  raise  money  on  the 
zur-i-peshgee  as  well  as  to  borrow  under 
the  bond  as  to  justify  the  sale.  First,  as 
to  the  *sale,  the  Subordinate  Judge,  hi  his 
judgment,  makes  the  debt  to  commence  from 
the  date  of  the  bond  in  favor  of  Bunwaree 
Lall,  but  that  is  not  correct.  I  think  he 
should  have  gone  further  back  to  see  the 
original  cause  of  the  debt/' 


So  that,  according  to  the  J' 
embarrassment   exists  such  as  is 
cause  the  sale  of  valuable  landed 
it  is  not  sufficient  to  entitle  the  purcl 
relief  that  he  should  show  the  exu 
such  embarrassment,  but  he   must 
into  the  circumstances  connected  wii 
debt,  must  go  into  the  history  of  the 
in  which  the  embarrassment  original* 
trace  back  the  whole  claim  of  ti 
from  the  beginning.     We  think  that 
ing  too  far,  and  is  not  borne  out  by 
cisions  of  the  Privy  Council  upon  this 

Upon  all  these  considerations,  it  apj 
to  us  that  the  Judge  had  not  sufficient  gr] 
for  reversing  the  decision  of  the   Court1 
low,  and  that  decision  ought  to  stand, 
the  decision  of  the  Jud^e  reversed  with 


The  28th  August  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Justice,  and  the  Hon'ble  L.  S.  Jacl 
Judge. 

Arrears  of  Revenue— Mortgagee's  lien. 

Case  No.  518  of  1871. 

Special   Appeal  from  a  decision  passed 
the    Judge    of  Nuddeay    dated   the 
January    i8jf%    reversing  a  decision 
the  Moons  iff  of  that  District y   dated 
gth  July  1870. 

Heera  Lall  Chowdhry  (Defendant), 
Appellant, 

versus 

Janokeenath  Mookerjee  and  others  (Piaiftt- 

iffs),  Respondents. 

Baboo  Nil  Mad  hub  Bose  for  Appellant. 

Baboo  Umbika  Churn  Boner jee  for 
Respqpdents. 

When  mortgaged  lands  are  sold  for  arrears  ot  G> 
vernment  revenue,  not  accrued  through  default  of  the 
mortgagee,  any  proceeds  which  may  arise  from  the 
sale  in  excess  of  the  arrears  belong  to  the  mortpfet, 
and  he  has  a  right  of  action  for  their  recovery. 
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my  C.  y. — This  is  a  suit  for  a 
a  sum  of  Rupees  2105.  The  facts 
follows:  Gopal  Churn  Mookerjee 
a  mortgage  of  a  certain  talook  to 
alntifTs  ancestor,  Rakhal  Doss  Mooker- 
&<ler  a  bond  which  was  specially  regis- 
under  Section  53  of  the  Indian  Regis- 
a.  Act  XX.  of  1866.  The  bond  which 
the  2rst  of  March  1274  stipulated 
sum  secured  should  be  paid  in 
.*.  1277.  It  contained  a  proviso  that, 
mortgage  failed  to  produce  his  title- 
within  15  days  of  the  date  of  the 
*d»  or  if  the  property  was  sold  for  arrears 
revenue,  the  money  should  then  be  pay- 
ke  at  once  " 

seems  that  no  title-deeds  were  pro- 
ed  within  15  days,  and  the  property 
tgaged  was  sold  for  arrears  of  Govern- 
it  revenue  on  the  25th  March  1868,  or 
b  Chyet  1274. 

fcakhal  Doss  Mookerjee,  the  plaintiff's 
tdecessor  in  title,  sued  in  the  Subordinate 
Ige's  Court  for  a  summary  decree,  under 
ft  XX.  of  1866,  upon  this  bond.  He 
fcjed  for  a  declaration  of  his  right  to  draw 
e  money  out  of  the  Collectorate,  and  that, 

execution  of  that  decree,  the  money 
dged  in  Court,  the  surplus-proceeds  of  sale 

the  mortgaged  property,  should  be  paid 
rer  10  him. 

In  execution  of  that  decree,  Rakhal  Doss 
ttached  the  surplus-proceeds  of  sale  in  the 
Elector's  Court.  After  that  attachment, 
tie  defendant   in   the   present   suit,    Heera 

SI  Chowdhry,  brought  a  suit  against  Gopal 
urn  in  the  Court  of  Small  Causes.  He 
Obtained  a  decree,  and,  in  execution  of  that 
fecree,  he  attached  the  surplus-proceeds  of 
the  sale  of  the  property  in  the  Collector's 
Court,  and  obtained,  out  of  the  sale- proceeds, 
the  sum  of  Rupees  305  in  satisfaction  of  his 
decree. 

In  the  present  suit,  the  plaintiff,  who  is 
the  representative  of  the  mortgagee  Rakhal 
'Doss,  prays  for  a  decree  declaring  his  prior 
right  to  this  sum,  and  for  a  refund  of  it. 

The  additional  Judge  of  Nuddea,  Mr. 
Pepper,  reversing  trie  MoonsifFs  decision, 
made  a  decree  in  favor  of  the*  plainiiff,  de- 
daring  him  entitled  to  the  amount  drawn 
ty  the  defendant  from  the  Collector's  Court. 

From  that  decision  an  appeal  has  been 
fRfcrred  to  this.  Court,  and,  on  that  special 
appeal,  many  questions,  no  doubt,  of  import- 


ance have  been  raised,  and,  if  necessa/y, 
it  would  have  been  argued  that  a  suit,  on 
the  mortgage-bond  in  question,  was  not  one 
which  under  Section  55,  Act  XX.  of  1866, 
could  be  maintained  as  a  summary  suit. 
But  there  is  an  answer — as  appears  to  me 
a  short  answer — to  the  claim  put  forward  by 
the  appellant. 

The  property  mortgaged  by  the  registered 
bond  was  subject  to  a  lien  for  the  amount 
of  the  money  secured  by  that  instrument ; 
and  it  has  been  long  settled  by  decisions, 
from  the  time  of  the  late  Sudder  Court,  in 
consonance  with  reason  and  justice,  that, 
'•when  mortgaged  lands  are  sold  for  arrears 
"  of  Government  revenue,  not  accrued  through 
"  default  of  the  mortgagee,  any  proceeds 
"  which  may  arise  from  the  sale  in  excess  of 
"  the  arrears  belong  to  the  mortgagee,  and  he 
"  has  a  right  of  action  for  their  recovery." 

It  is  clear,  in  fact,  that  the  money,  the 
proceeds  of  sale,  which  had  been  substituted 
for  the  lands  mortgaged,  became  subject  to 
the  lien  to  which  the  land  which  it  repre- 
sents was  subject. 

For  these  reasons,  it  is  clear  to  me  that 
the  plaintiff  is  entitled  to  sue  the  defendant 
Heera  Lall  Chowdhry,  who  by  his  proceed- 
ings in  the  Court  of  Small  Causes  has  ob- 
tained out  of  the  Collector's  Court  money 
to  which  he  has  no  title  until  the  mortgagee 
is  satisfied. 

The  appeal  is  dismissed  with  costs. 

yackson,  y. — I  concur. 


The  29th  August  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

fudges. 

Joint  debt — Payment  to  one  Member — Refusing 

a  registered  letter. 

Case  No.  86  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  yudge  of  Dacca,  dated 
the  24th  yanuary  i8yi. 

Loolf  Ali  Meah  and  another  (twotrf  the 
Defendants),  Appellants, 

versus 

Pearee  Mohun  Roy  and  another  (Plaintiffs) 
and  another  (Defendant),  Respondents. 
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.  Qaboos  Kalee  Mohun  Dass  and  Romesh 
Chunder  Miller  for  Appellants. 

Mr.  J.   T.    Woodroffe  and    Baboos   Unnoda 
Pershad  Banerjee,  Hem  Chunder  Batier- 
Jee,    Gobind    Chunder  Doss,    and    Kalee 
Kishen  Sen  for  Respondents. 

-  A  person  paying  to  one  member  of  a  partnership  a 
debt  jointly  due  to  all  the  members  is  bound  to  show 
that  he  is  acting  bond  fide,  on  the  understanding  that  it 
is  for  the  benefit  of  the  partnership. 

•  A  person  refusing  a  registered  letter  sent  by  post 
cannot  afterwards  plead  ignorance  of  its  contents.      • 

Ainslie,  J. — We  think  that  this  appeal 
must  be  dismissed  with  costs.  There  is  no 
dispute  as  to  the  material  facts  of  the  case. 
The  only  question  is,  whether  a  payment 
made  by  the  defendants  to  Bisokha  Moyee, 
one  of  the  three  persons  from  whom  they 
borrowed  a  sum  of  money  under  a  register- 
ed bond,  was  a  good  and  sufficient  payment 
of  the  whole  debt.  One  of  the  plaintiffs, 
Huree  Mohun,  swears  to  having  sent  a  re- 
gistered letter  to  the  defendant  with  notice 
not  to  pay  to  Bisokha  Moyee,  but  either  to 
pay  to  them  on  security,  or  deposit  the 
money  with  some  third  party.  This  letter, 
it  appears,  was  refused  by  the  addressee,  and 
came  back  to  the  hands  of  the  sender,  and 
has  now  been  produced  in  Court.  It  is  some- 
what singular  that,  immediately  after  this 
letter,  that  is,  on  the  7th  Poos,  the  defend- 
ant alleges  that  he  gave  notice  to  the  plaint- 
iffs to  receive  payment,  and  give  up  the 
bond.  Subsequently,  a  payment  was  made 
to  Bisokha  Moyee,  and,  in  her  written  state- 
ment, she  states  that  500  rupees  was  re- 
mitted by  her,  and  that  she  received  the  re- 
mainder. Whether  this  was  so  or  not,  we 
do  not  know,  because  the  defendant  has  not 
brought  forward  the  bond  which  he  admits 
is  in  his  hands  to  show  how  it  is  endorsed. 
nor  does  he  .produce  any  separate  receipt 
from  Bisokha  Moyee,  and  we  do  not  know 
on  what  terms  she  made  the  bond  over  to 
him.  The  Court  below  has  found  that  the 
defendant  was  not  justified  in  paying  the 
whole  of  the  money  back  to  Bisokha  Moyee, 
citing  as  authority  a  passage  in  Ma<  -pherson 
on  ComTacts,  page  84.  which  is  to  the  effect 
that,  if  a  person  borrows  money  from  two 
parties  jointly,  he  must  re-pay  it  to  both 
jointly. 

The  defendant  in  appeal  has  contended, 
firstly,  that  the  suit  is  wrongly  brought,  as 


Bisokha  Moyee  was  not  joined^ 
This  appears  to  us  to  rei 
matter  of  form  which  in  ifcrvnty 
merits,   inasmuch   as   Bisokha    Moyee 
been  brought  into  Court,  and  the  facts  arei 
disputed  in  any  way ;  and  secondly,  that! 
payment  was  a  good  payment  to  one 
ber  of  a  partnership.    We  think  that,  toj 
tablish  this  plea,  it  is  necessary  to  show  " 
the  payment  was  bond  fide,  made  on  the 
derstanding  that  it  was  for  the  benefit  of 
partnership,   but   we   altogether   fail  tO.< 
that  this  was  the  case  here.       It  map.! 
perfectly  true  that  the  defendant  did  not 
the  contents  of  the  letter  of  the  13th 
rain  1276 ;  but,  if  so,  his  ignorance  of  i 
entirely  the   consequence  of    his   own 
That  letter  was  forwarded  to   him  by 
duly  registered,  and  we  must  presume 
it  was  tendered    to    him.     He,    tin 
cannot  take  advantage  of  his  refusal  to 
it. 

But,  independently  of  this,  we  think 
when  a  person  pays  to  a  Hindoo  female 
whole  of  a  debt  due  jointly  to  her  ai  ' 
two  others,  he  is  bound  to  show  that  be 
acting  bond  fide ;  and,  if  he  had  been 
so,  he  would  undoubtedly  have  produced' 
bond,  and  would  have  proved  ihe  m  ' 
payment  of  the  whole  sum  to  Bisokha  M< 
and  that  it  was  offered  to  and  accept* 
her  as  a  payment  to  the  partners  j< 
But  defendant  entirely  failed  to  do 
thing  like  this. 

It  appears  to  us,  therefore,  that  this 
peal   must    be    dismissed.    Separate 
will  be  given  to  the  plaintiff,  and  to  Bit 
Moyee  who  has  been  made  a  respondent. 


The  31st  August  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  CUf 
Justice,  and  the   Hon  ble   F.  A.  Glowr,  - 
Judge. 

Cross  claims — Bonds — Rent 

Case  No.  104  of  187 1. 

Regular  Appeal  from  a  decision  passed  fy 
the  Subordinate  Judge  of  Nnddta,  dated  I 
the  16th  February  18 jr. 
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irs.  R.  Watson  and  Co.  (Defendants), 

Appellants, 

versus 

Maharanee  Brojo  Soonduree  Debia 
(Plaintiff),  Respondent. 

if.  T.  Allan  and  Baboo  Mohinee  Mo  him 
Hoy  for  Appellants. 

is  Unnoda  Pershad  Banerjee  and  Mohesh 
mnder  Chowdhry  for  Respondent. 

liquidated  sum  due  on  a  bond  is  capable  according 
~r»  even  without  an  agreement  to  that  effect,  of 
set  off  against  sums  due  for  rent. 

Tor  man,  C.  J. — This  is  a  suit  by  Maha- 

Brojo  Soonduree  Debia,  the  widow  of 

Lrajah  Gobind  Nath  Roy  Bahadoor  of 

in      Rajshahye,     against     Messrs. 

trt  Watson  and  Co.  for  arrears  of  rent 

jting  to  Rupees  11,699-6-10. 

* 

kib}5ct  to  a  question  to  which  we  shall 
Lcntly  come,  Messrs.  Watson  &  Co.  paid 

rent  except  Rupees  341-3-4  which  they 

ight  into  Court. 


&*> 


Was 


questions  which  were  in  dispute  re- 
first  to  a  sum  paid  by  Messrs.  Robert 
»on    &    Co.    for    Government  revenue 
ch  with  interest  amounts  to  Rs.  40,91 9-6-6. 
is    sum   the  Subordinate    Judge,   Baboo 
►peenath  Bose,  allowed  to  Messrs.  Robert 
itson  &  Co.,  it  having  been  proved  that 
~"    paid  by  the  authority  of  Rajah  Gobind 
Roy  by  the  defendants  on  behalf  of 
Rajah  into  the  Collectorate. 

The  second  item  is  a  sum  of  Rupees  4,000 
^tuch  the  defendants  claim  to  be  due  from 
jbe  late  Rajah  Gobind  Nath  Roy  under  a 
kond,  dated  the  5th  Bysack  1273,  which  was 
fcgwtered  on  the  very  day  on  which  it  was 
executed. 

It  was  registered  on  behalf  of  the  Rajah 
"  Ram  Kishen  Roy,  his  Dewan.  Ram 
ten  Roy  is  dead,  and  the  Rajah  is  dead, 
**d  therefore  they,  of  course,  could  not  be 
**Hed  as  witnesses  by  the  defendants.  The 
defendants  did,  however,  call  as  a  witness  a 
-fcrvant  of  the  Ranee  who  proved  that  the 
*&  and  signature  on  the  bond  resembled, 
*  fact "  coincided, "  with  the  seal  and  sig- 
totaTc  of  Rajah  Gobind  Nath  Roy,  but  says 
;toe  Subordinate  Judge,  "his  evidence  does 
NX  establish  the  genuineness  of  the  bond." 
Vol  XVI. 


1 


If  it  did  not  establish  the  genuineness  of 
the  bond,  let  us  see  what  it  amount/  to. 
Either  that  the  Dewan  Ram  Kishen  Roy  or 
Messrs.  Robert  Watson  &  Co.  must  have 
forged  the  bond,  and  must  have  registered 
it  on  the  day  on  which  it  was  forged.  The 
plaintiff  calls  in  question  the  genuineness  of 
the  bond,  and  the  Subordinate  Judge'  for 
some  reason  or  another  considers  it  insuffi- 
ciently proved.  The  present  Dewan  of  fhe 
Ranee  was  summoned  as  a  witness  by  the 
defendants ;  but  although  he  was  summoned, 
and  although  his  property  was  attached*  be 
did  not  come  into  Court,  and  tti^re  is  not  a 
particle  of  evidence  to  show  that  the  bond 
was  not  genuine,  that  tfie  transaction  was 
not  entered  in  the  Rajah's  books,  or  that 
the  money  did  not  find  its  way  into  the 
Rajah's  hands. 

But  the  case  does  not  stop  there.  .The 
defendants  called  a  servant  of  theirs  named 
Subanund  Bagchee,  who  proved  that  the 
Dewan  Ram  Kishen  Roy  came  to  and  took 
from  Messrs.  Watson  &  Cor,  prior  to  the 
execution  of  the  bond,  on  two  different  dates 
the  sum  of  Rupees  2,poo  under  two  howlat** 
rokahs  written  in  his  own  namg;  and  after- 
wards when  the  bond  was  signed  a pd  sea)e4 
by  the  Rajah,  he  returned  the  rokahs,  and 
took  the  remaining  Rupees  2,000 ;  then  the 
bond  was  registered. 

If  the  execution  of  an  obligation  is  not  to 
be  deemed  sufficiently  proved  by  evidence 
of  this  description,  evidence  that  is  most 
natural,  the  truth  of  which  is  not  questioned, 
and  which  is  quite  uncontradicted,  people  of 
business  could  not  conduct  their  affairs.  We 
are  of  opinion  that  the  bond  is  genuine. 

It  is  said  that  the  money  was  required  for 
the  purposes  of  the  Rajah,  and  that  there  was 
a  stipulation  that  the  money  covered  by  the 
bond  was  to  be  set  off  against  the  arrears  of 
rent.  But  suppose  that  there  was  no  such 
agreement,  there  is  a  liquidated  sum  due  on 
the  bond  which  according  to  law  can  be 
set  off  against  sums  due  for  rent,  and  it 
would  be  contrary  to  the  principles  of  justice 
and  equity  if  we  allowed  the  Rajah  to  reco- 
ver from  Messrs.  Robert  Watson  &  Co.  large 
sums  of  money,  leaving  Messrs.  R.  Watson 
&  Co.  to  take  their  chance  of  recovering  the 
sum  due  on  the  cross-claim  by  a  separate 
suit. 


For  these  reasbns,  we  reverse  the  decision 
of  the  Lower  Court,  and  dismiss  the  plaint- 
\  iff's'suit  with  all  costs. 

37-* 
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^         The  i  st  September  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Dwarkanaih 
Mitter,  Judge. 

Application  to  set  aside  cx-parte  decree— Sec- 
tion si,  Act  XI.,  1865. 

Reference  to  the  High  Court  by  the  Judge 
.      of  the  Small  Cause  Court  at  Jessore. 

Shojonee  Dossia,  Plaintiff, 


versus 

« 

Dhuronee  Dhur  Ghose  and  another, 
Defendants, 

An  application  presented  to  a  Small  Cause  Court  on 
the  35th  May  to  set  aside  an  ex-parte  decree  obtained 
on  the  14th  March,  when  no  process  had  been  executed 
for  enforcing  the  decree,  was  held  to  fall  within  the  first 
of  the  two  provisions  in  Section  21,  Act  XI.  of  1865. 

Case. — This  is  an  application  presented 
to  this  Court  by  defendants  on  the  25th 
'May  last  to  set  aside  the  ex-parte  decree  ob- 
tained against  them  by  plaintiff  on  the  14th 
of  March  last;  but  as  no  process  has  been 
executed  for  enforcing  the  decree,  the  ques- 
tion arises  whether  it  ought  to  be  admitted 
or  rejected. 

I  think  the  question  turns  entirely  on  the 
construction  of  Section  21  of  Act  XI.  of 
1865,  which  enacts  :  "In  suits  tried  under 
the  Act  all  decisions  and  orders  of  the  Court 
shall  be  final"  subject  to  two  provisions: 
First,  it  is  provided  "  that  in  any  case  in 
u  which  a  decree  shall  be  passed  ex  parte 
"against  a  defendant  he  may,  within  thirty 
u  days  after  any  process  for  enforcing  the  de- 
"  cree  has  been  executed,  give  notice  to  the 
"  Court  by  which  the  decree  was  passed,  of 
"  his  intention  to  apply  to  the  Court  at  its 
"next  sitting  for  an  order  to  set  it  aside," 
and  so* on.     Secondly,   "that  it  shall  be 


"  competent  to  the  Court  if  it  shall  thjnk  fit 
"in  any  case  not  falling  within  the  proviso 
"  last  aforesaid"  (that  is,  in  any  case  not  de- 
cided ex  parte)  "to  grant  a  new  trial  if 
"notice  of  the  intention  to  apply  for  the 


"same  at  the  next  sittinj 
"given  to  the  Court* 
"  seven  days  from  Jfae  date  of  the  d< 
and  so  on. 

Now,  the  wording  of  this  Section  d( 
I  think,  enable  a   defendant  to  come 
any  time  to  set  aside  an  ex-parte  deci 
it  makes  it  incumbent  on  him  to 
some  process  for  enforcing  the  dcci 
been  executed,  and   then  it  directs 
come  in  within  thirty  days  from  that 
and  in  this  respect  the  practice  in  the 
fussil  Small  Cause  Courts  differs  ' 
Calcutta  Small  Cause  Court,  inasmoci 
in  the  latter  Court    a   defendant  ma) 
any  time  subsequent  to  the  judgment  j 
in  his  absence,  apply  for  a  new  trial  ini 
ting  aside  the  proceedings,  provided 
the  application  be  made  within  four  dafsi 
the  day  on  which  he  deposited  the  debt! 
costs  in  Court.    See  Section  43  of  Act  "* 
1850,  and  Rule  20  in  Temple's  Pra< 

It  has  been  argued  that  if  Section  if 
not  help  the  applicants,   1  should  turn  tol 
provisions  of  Act  VIII.  of  1859  on  the 
ject,  as  by  Section  47  of  Act  XI.  of  1 
enacts:  "That  except  as  hereinbefore 
"  vided  the  provisions  of  the  Code  of 
"  Procedure  shall  so  far  as  the  same 
"  may  be  applicable  extend  to  all  sofa 
"  proceedings  under  this  Act ; "  but 
for  argument's  sake  that  the  provisi 
Act  VIII.  will  apply,  I  think  the  appli 
are  met  by  a  similar  objection  as  in 
tion   21,   for  Section   119  of  Act  V" 
1859  enacts:   "But  in  all  cases  in 
"judgment  may  be  passed  ex  parte 
"  a  defendant,  he  may  apply  within  a 
"  sonable  time,  not  exceeding  thirty  < 
after  any  process  for  enforcing  the  j 
ment  has  been  executed,  to  the  Cooit 
'  which  the  judgment  was  passed  for  aa 
'der  to  set  it  aside,"  and  soon.  So'  ' 
any  view  of  the  case,  the  present  appli 
appears  to  me  to  be  premature  ando 
be  rejected ;  but  as  I  have  doubts  in  the 
ter,  I  shall  reject  the  application  cos1 
on  the  opinion  of  the  High  Court 

The  judgment  of  the  High  Court  vet 

vered  asfollozvs  by- 
Norman,  Q.  7.— The  case  does  not » 
any  fact  which  would  lead  us  to  Wf 
that  the  applicant  has  not  brought™** 
self  within  the  first  of  the  two  yaw* 
referred  to  by  the  Judge.  It  appears  to « 
that  the  application  ought  not  to  have  b<* 
rejected. 


n 


«i 


« 


t 
t 


b 


Civil 


THE  WSSKLY  RBPORTJEK. 


Rulings. 


*'7 


The  ist  September  1871. 
>  Present: 

Elon'bie  J.  P.  Norman,  Officiating 
\**f  Justice,  and  the  Hon'ble  Dwarka- 
Xix  Milter,  Judge. 


99,  Act  VI.  of  1871— Jurisdiction— Pend- 
ing: suits. 


ere  rue  to  the  High  Court  by  the  Sudder 
toonsiff  of  Purneah,  dated  the  2jth 
tune  18J1. 

Ghotae  Mundul,  Plaintiff, 

versus 

.  Kajroo,  Defendant. 

[Tie  investiture*  of  a  Moonsiff  with  the  powers  of  a 
all  Cause  Court,  under  Section  29,  Act  VI.  of  1871, 
ss  not  deprive  parties  to  pending  suits  of  any  right 
appeal  which  they  might  have  had ;  the  general  rule 
pg  *****  the  law,  as  it  existed,  when  the  action  com- 
ttced,  must  decide  the  rights  of  the  parties,  unless 
^legislative  authority  expresses  a  clear  intention  to 
Qp&ose  rights. 

1 

fCase. — Ghotae  Mundul  brought  a  suit 
fajnst  Kajroo  claiming  Rupees  9-6  damages 
t  account  of  short  crops.  He  had  given 
mqc  lands  to  Kajroo  to  cultivate  for 
MQ.  The  crops  were  to  be  equally  di- 
ided;  but,  as  Kajroo  had  cultivated  the 
jutds  late  in  the  season,  the  land  did  not 
feld  so  much  as  plaintiff  has  expected. 
Hence  the  suit,  which  was  instituted  after 
^was  vested  by  the  Local  Government  with 
towers  of  a  Small  Cause  Court  Judge.  In 
pis  case  my  order  is  final. 

"Kajroo  had  instituted  a  suit  before  my 
feeing  vested  with  the  above-mentioned 
jttwers.  That  suit  also  relates  to  these 
*tery  lands.  He  claims  Rupees  39-6  price 
:tf  faddy,  &c,  said  to  have  been  removed  by 
"fa  plaintiff,  Ghotae,  without  giving  him  his 

hlf  share.  Kajroo  prays  that  both  the 
'Om  be  heard  together.    In  this  case  my 

order  is  appealable. 

1  Under  the  circumstances  stated  above, 
I  cm  the  cases  be  tried  together  purely  as 
.Small  Cause  Court  cases,  one  having  been 
imitated  after  the  trying  officer's  having 
tan  vested  by  the  Local  Government  with 
Ifters  of  a  Small  Cause  Court  Judge,  and 
mother  before  it  ? 

1  bold  the  affirmative  of  this  question. 


j  The  judgment    of  the    High    Court  was 
I       •  delivered  as  follows  by —  * 

Norman,  C.  J. — When  Kajroo  instituted 
his  suit  before  the  Moonsiff  for  Rupees  39-6, 
he  brought  the  suit  to  which  a  right  of 
appeal  was  incident.  We  think  that  the 
subsequent  investiture  of  the  Moonsiff  with 
the  powers  of  a  Small  Cause  Court  Judge, 
under  the  provisions  of  Section  29  of  Act 
VI.  of  1 87 1,  the  Bengal  Civil  Courts  Act, 
did  not  affect  pending  suits  so  as  to  take 
away  any  right  of  appeal  which  the  parties  to 
such  suits  might  have  had,  the  general  rule 
being  that,  when  the  law  is  altered  pending 
an  action,  the  law,  as  it  existed  when  the 
action  commenced,  must  decide  the  rights  of 
the  parties  in  the  suit,  unless  the  legislative 
authority  expresses  a  clear  intention  to  vary 
the  rights  of  the  parties  to  each  other.  In 
Moon  versus  Durden,  2  Exch.  22,  the  doc* 
trine  of  which  has  been  accepted  by  the 
Judicial  Committee  of  the  Privy  Council 
in  Pitambur  Doss  versus  Thakoor  Doss 
Doss,  7  Moore's  Privy  Council  Cases  239, 
Lord  Cranworth  says  that  "the  principle 
"that  a  legislative  enactment  ought  to  be 
"prospective,  and  not  retrospective  in  it* 
"operation,  is  one  of  such  obvious  conve- 
nience and  justice  that  it  must  always  be 
"  adhered  to  in  the  construction  of  statutes, 
"unless  in  cases  where  there  is  something 
"on  the  face  of  the  enactment  putting  it 
"beyond  doubt  that  the  Legislature  meant  it 
"  to  operate  retrospectively. " 

The  case  of  Kajroo  must,  therefore,  be 
tried  as  an  ordinary  suit  in  the  MoonsifFs 
"Court. 


The  ist  September  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble.  Dwarkanath 
Mitter,  Judge. 

Small  Cause  Courts— Local  Juriadiction— fixe* 
cution— Sections  285  and  286,  Code  of  Civil 
Procedure. 

j  Reference  to  the  High  Court  by  the  Judge 
I  of  the  Small  Cause  Court  at  Pubna, 
!      dated  the  10th  July  i8yt.  # 

Kodoo  Mundul  (Plaintiff),  Decree-holder, 

versus 

Shushee  Shikhur  Sircar  and  others  (Defend- 
j  ants),  Judgment-debtors. 
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A*SmaU  Ciuse  Coiirt,  in  vohich  a  decree  is  passed,  is 
con^etent  to  entertain  an  application  for  its  execution, 
even  if  the  debtor's  residence  and  moveable  property 
are  situate  in  a  place  which  has,  since  the  decree,  been 
excluded  from  tnat  Court's  jurisdiction. 

'  In  such  Execution,  the  course  to  be  pursued  is  that 
prescribed  by  Sections  285  and  286,  Code  of  Civil  Proce- 
dure. 

Case, — The  decree-holder  filed  application 
for  execution  on  the  22nd  May  last,  praying 
for.the  attachment  of  the  debtor's  moveable 
property  situate  in  Thannah  Commercolly, 
Which  has  been  excluded  from  the  jurisdic- 
tion of  this  Court,  and  included  in  that  of 
the  Small  Cause  Court  of  Kooshtea  in  the 
blstrict  of  Nuddea  from  1st  Mav  last,  under 
Government  Notification  published  at  page 
liio  of  the  Calcutta  Gazette  of  the  present 
yeaf.  The  decree-holder's  pleader  argues 
that,  as  the  decree  was  passed  by  this  Court 
bfefore  1  st  May  last,  it  must  be  executed 
here,  under  provisions  of  Section  207  of  the 
Procedure  dode,  by  attachment  and  sale  of 
the  property  alluded  to. 

Issues. 

isi. — In  what  Court  will  the  decrees  pass- 
ed by  this  Court  before  1st  May  1871  in 
connection  with  Thannah  Commercolly  be 
.executed? 

2nd. — If  application  for  execution  of  such 
decrees  be  received  in  this  Court,  what 
Course  will  be  followed  for  attachment  and 
sale  of  the  moveable  property  situate  beyond 
its  territorial  jurisdiction  ? 

I  consider  that,  as  this  Court  which  passed 
the  decree  is  in  existence,  it  can  receive 
application  for  execution  under  Section 
207  of  the  Civil  Procedure  Code,  the  fact 
that  the  debtor's  place  of  abode  has  been 
transferred  to  the  jurisdiction  of  a  different 
Court  being  immaterial.  In  accordance  with 
.the  laws  in  force,  a  decree  must  be  executed 
^y  the  Court  which  passed  it.  Though 
"(Commercolly  is  not  now  included  in  the  juris- 
diction of  this  Court,  yet  it  is  right  and 
.proper  to  Ale  application  for  execution  here 
in  the  first  instance. 

The  moveable  property,  of  which  attach- 
'tiietifc  has  been  prayed  for,  is  situate  at  a 
< place  which,  though  it  was  within  the  juris- 
diction $1  this  Court  at  the  date  of  decree, 
has  now  been  transferred  to  a  different  dis- 
trict.    This  Court,  therefore,  though  it  can 
receive  application  for  execution,  as  shown 
.above;  is  not  empowered  to  attach  the  said 
property  under  the  Honorable  High  Court's 


Ruling  in  letter  No.  2225  of  7th  July  il 
published  at  page  136  of  the  Small 
Court  Ruling  book.  I  am  of  opinion, 
in  cases  of  this  nature,  Sections  284, 
and  286  of  the  Procedure  Code  ought  to 
followed,  and  copy  of  decree  and  certif 
ought  to  be  sent  in  the  manner  laid  down 
the  precedent,  dated  29th  January  if 
published  in  Wyman's  Reporter, 
29,  Small  Cause  Court  Reference,  V< 
V.*  But,  as  I  have  doubts  on  this  point, 
there  are  no  precedents  to  throw  light 
It,  I  respectfully  refer  it  for  the  opinkm 
the  Honorable  Judges  of  the  Hiirh 
under  provisions  of  Section  1 ,  Act  X.  of 
The  execution  of  the  decree  shall  be  sfi 
until  the  receipt  of  the  order  of  the  HI 
Court  on  this  reference. 

The  judgment  of  the  High    Court 
delivered  as  follows  by — 

Norman,  C.  J.— The  Court,  in  which 
decree  was  passed,  is  still  competent  to 
tain  an  application  for  its  execution. 

The  decree  may  be  executed  at  any  m 
within  the  jurisdiction  of  such  Court.  If  \ 
be  desired  to  execute  the  decree  against  pn 
perty  out  of  the  present  jurisdiction  of  \ 
Small  Cause  Court  at  Pubna,  the  course 
scribed  by  Sections  285  and  286  mott 
pursued. 


The  1st  September  1871. 

Present : 

The    Hon'ble    J.   P.    Norman,    Oficidh 
Chief  Justice,  and  the  Hon'ble  DwarW 
nath  Mitter,  Judge. 

Bond  suit— Fanning  lease— Jurisdiction. 

Reference  to  the  High  Court  by  the  J*fo 
of  the  Small  Cause  Court  at  Jo**** 
dated  the  19th  June  187  /. 

Nobin  Chunder  Vodro  and  others, 
Plaintiffs, 

versus 
Kedar  Natn  Chuckerbutty,  Defend** 

Case. — Plaintiffs,  having  obtained  a  sum  fromleW' 
ants  on  a  bond,  let  certain  land  to  them  in  ijw*** 
term  of  years  on  condition  that  the  latter,  after  rtiWf 

*  9  W.  R.,  p.  175. 
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from  the  ryots,  would  give  credit  on  account  of 

on  the  said  bond,  pay  rent  due  to  plaintiffs' 

..J,   and  pay  the  balance  to  plaintiffs.     Having 

m  the  engagements,  defendants  were  sued  in  the 

I  Cause  Court. 

LID  that  the  suit  was  a  suit  on  a  contract,  and  could 
been  brought  any  where  else  than  in  the  Small 
Court. 

'ase. — This    is  a  suit   brought   by    the 
tiff    to    recover     from    the    defendant 
ies  75-11  under  \\\e  circumstances  stated 
plaint,  which  runs  as  follows : — 

J* Suit  for  the  recovery  of  Rupees  75-11 
refund  of  rent  realized  under  a  Baral. 
a  village  Komurchanda  of  pergunnah 
oolghur,  we  hold  an  ancestral  gati 
ma  and  a  rent-free  tenure  extending^ 
er  165  beegahs  10  cottahs  of  land, 
jrhich  we,  on  obtaining  Rupees  200  on  a 
pond  on  the  22nd  Pous  1275,  let  in  ijarah 
•to  defendants  on  that  date  for  9  years 
mmencing  from*  1276  to  1284,  and  the 
of  Rupees  71-12,  which  was  due  to 
by  the  undermentioned  ryots  for  rent 
fof  the  said  year  1275,  was  given  in  Barat 

^  defendants  on  the  said  22nd  Pous  on 
is  condition,  that  the  defendant,  after 
{realizing  the  amount  from  the  ryots,  shall 
fttoe  credit  of  Rupees  1 6  on  account  of 
interest  on  the  said  bond,  and  out  of  the 
f  Balance  shall  pay  Rupees  39-8  to  the 
"malik  as  rent  due  to  him,  and  shall  make 
"over  the  receipt  to  us  on  obtaining  the 
8 same  from  him,  and  shall  also  pay  the 
" remaining  Rupees  16-4  to  us  in  cash,  and 
"shall  take  from  us  a  receipt  for  the  whole 
"amount;  and,  Should  he  fail  to  act  up  to 

*  the  condition,  he  shall  pay  the  amount 
"with  interest  at  the  rate  of  \  anna  per 
Pnipee  per  month.  Thfc  ryots  were  duly 
'Confronted  about  the  Barat,  and  the  defend- 
ant has  accordingly  realized  rent  from 
"the  ryots,  but  he  has  not  paid  us  the 
"amount  according  to  the  terms  and  taken 
"receipt  from  us  and,  as  the  malik  has 
"realized  the  rent  from  us  with  costs  and 
"Interest  by  suing  and  obtaining  decree 
"against  us,  we  are  entitled  to  recover  the 
"same  from  the  defendant  as  per  account 
4l*et  at  foot,  through  strength  of  proof." 

The  defendant  denies  that  he  has  collect- 
ed the  rents  as  alleged  in  the  plaint,  and 
toges  that  this  suit  is  not  maintainable  in 

*  Small  Cause  Court,  but  in  the  Civil  Courts 
.*Wer  the  provisions  of  Act  VIII.  of  1869, 
*Wch  had  been  extended  to  this  district 
Jrfer  Notification  (see  the  Gazette)  of 
Much  and,  1870. 


Now,  Section  30  of  Act  VIII.  of  1869 
says,  that  "  suits  for  the  recovery  of  money 
"  in  the  hands  of  an  agent,  or  for  the  deli- 
"  very  of  accounts  or  papers  by  an  agent; 
"  may  be  brought  at  any  time  during  the 
"agency,  or  within  one  year  after  the  de- 
"  termination  of  the  agency  of  such  agent," 
and  so  on;  and  Section  104  excludes  the 
jurisdiction  of  Small  Cause  Courts,  so  that 
the  jurisdiction  turns  entirely  on  the  con- 
struction to  be  put  on  the  word  "agent"  in 
the  Section  referred  to. 

It  may  be  observed  that  Section  30  is  a 
transcript  of  Section  33  of  Act  X.  of  1859, 
and  Section  249  of  that  enactment  explained 
who  agents  were.  It  said  : "  Suits  by  zemin- 
"dars  and  others  in  receipt  of  the  rent  of 
"  the  land  against  any  agents  employed  by 
"  them  in  the  management  of  land  or  col- 
election  of  rents,  or  the  sureties  of  such 
"  agents  for  money  received,  or  accounts  kept 
"  by  such  agents  in  the  course  of  such  em- 
"  ployment,  or  for  papers  in  their  possession, 
V  shall  be  cognizable  by  the  Collectors,",  and 
so  on.  So  that  there  could  be  no  doubt  that 
the  agents  referred  to  in  Section  24  "were 
"employed  by  landholders  in  the  manage- 
"  ment  of  land  or  collection  of  rents,"  but 
this  Section,  which  defined  the  meaning  of 
the  word  "  agent,"  has  been  omitted  from  the 
present  Act,  and  it  is  therefore  difficult 
to  say  what  construction  the  High  Court 
may  put  upon  the  word  "  agent." 

Assuming,  then,  that  suits  under  Section 
30  are  "  suits  by  zemindars  and  others  in 
receipt  of  the  rent  of  lands  against  agents 
employed  by  them  in  the  management  of 
land  or  collection  of  rents."  It  remains  to  be 
seen  whether  the  defendant  falls  within  the 
definition  of  agent  in  the  Section  referred 
to;  and  I  think  there  is  not  much  room  left 
for  doubt  on  this  point,  as  an  agent  is  a 
person  authorized  to  do  some  act  or  acts  in 
the  name  of  another,  and  the  authority  con- 
fided to  an  agent  may  be  one  or  other  of 
three  kinds,  viz.,  special,  general,  or  uni- 
versal ;  and,  as  the  defendant  was  possessed 
of  limited  authority  as  appears  by  the  plaint, 
he  would  come  under  the  first  head,  or  what 
one  would  call  a  special  agent.  Consequently, 
as  it  is  alleged  he  has  collected  rents  from 
the  ryots  of  plaintiffs  and  misappropriated  it, 
I  think  he  would  clearly  be  liable  to  a  suit, 
under  Section  30,  for  the  recovery  of  the 
money  in  his  hands,  and  that,  therefore,  the 
jurisdiction  of  a  Small  Cause  Court  is  bar- 
red by  Section  104. 
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For  the  above  reasons,  I  have  not  entered 
into  the  merits  of  the  suit,  but,  as  I  have 
doubts  in  the  matter,  I  beg  to  solicit  the 
Opinion  of  the  High  Court  on  the  point  whe- 
ther the  suit  as  laid  is  cognizable  by  a  Small 
Cause  Court. 

The  judgment  of  the  High   Courl  was  deli- 
vered as  follows  by  : 

Norman,  C.  J. — This  is  a  very  simple 
case.  It  is  a  suit  on  a  contract  by  which  the 
defendants,  for  certain  consideration  therein 
mentioned,  agreed  to  give  to  the  plaintiffs 
credit  against  the  interest  due  on  bond 
Rupees  16 — to  pay  them  in  cash  Rupees  16-8, 
— and  to  pay  to  their  landlords  Rupees  39-8. 
Having  failed  in  the  engagement,  the  defend- 
ants are  sued,  and  rightly  sued  in  the  Small 
Cause  Court,  and  could  not  have  been  sued 
any  where  else. 


The  ist  September  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  Dwarka- 
nath  Mitter,  Judge. 

Institution  of  plaints  on  holidays. 

Reference  to  the  High  Court  by  the  Offi- 
ciating Subordinate  Judge  of  Mtdnapore, 
dated  the  istk  June  1871. 

Ununto  Ram  Chatterjee  (Defendant), 
Appellant, 


Protab  Chunder  Shiromonee  (Plaintiff), 
Respondent. 

No  one  for  Appellant. 

Baboo    Anund    Chunder    Ghossal    for 
Respondent. 


Case. — The  plaintiff,  respondent,  sued  to 
recover  Rupees    160,   being    principal    and 
*  interest  due  on   a  bond, 

■Pergunatee  year,  dated  15th  Joist  1273." 
The  time  for  re-payment 
of  the  debt  was  fixed  for  the  month  of 
Kartic  1275.  The  plaint  was  presented  to 
and  received  by  the  Moonsiff  on  the  29th 


J 

.   the    13d 


having  c 
;  barred  I 


irtic    1278,    corresponding   wiib 

Acmber   1870.     This  was  a  Sunday, 

:  two  following  days  were  authorize^  nt 

ys   on    account  of    the     Hindoo  festrf 

inic  Poojah,  and  it  is  therefore  contend 

on    the    part   of    ihe    defendant,    appella 

that  [he  filing  oi  the    plaint    on    a  Sura 

was  illegal;   that  it  must  be  considered 

have  been  filed   on  [he  date  the  Court 

opened  after  the  holidays  ;   and  that  lb*  U 

for   the    institution    of   the    suit    having 

pired  on  a  holiday,  [he  suit  was  I 

limitation   under  Act  XIV.  of   1859.     I 

Full  Bench   Ruling,  dated  uih  June   I 

in    ihe    case  of    Rajkisto    Roy   versus  J 

Bundhoo  Surroah,  defendant,  reference  ft 

Small  Cause  Courl,  Hooghly. 

I  have  been  much  pressed  on  the  part 
the  appellant  (o  solicit  the  Honorable  Com 
decision  on  ihe  following  point: — 

]■  seems  to  ine  that,  according  I 
agreement,  the  debt  was  payable  at  any  ti 
within  the  month,  that  is,  up  to  the  3 
day  (the  month  being  30  days)  of  Ka 
1275,  corresponding  with  the  14111  Novt 
ber  iS<<7;  and,  as  ihe  debt  was  not  | 
within  the  time  stipulated,  the  plain 
cause  of  aclion  accrued  on  the  folio 
day,  ('.  c,  on  and  from  Ihe  ist  Aoj, 
1275.  corresponding  with  the  151b  N01 
ber  1S67.  Under  Clause  9,  Section 
Act  XIV.  of  1851).  such  suits  are  to 
brought  within  three  years  from  the  I 
when  ihe  debt  became  due,  and  the  | 
being  received  by  the  Moonsiff,  tbe 
must  be  considered  as  duly  presented 
time,  so  as  to  bar  the  operation  of  the  law 
limitation.  Act  XIV.  of  1859  makes 
exception  of  Sundays  or  other  holidays 
dies  non.  The  Circular  Ordei 
Hi[>h  Court*  dated  iSih  December 
authorised  the  doing  of  an  act  for  • 
emergent  applications  may  be  : 
which  may  be  lawfully  made  or  done  o 
Court. 

The  Sudder  Court,  North- Western 
vinces,  have  ruled  that,  if  a  plaint  i«_ 
on  a  holiday,  it  is  to  be  considered  as  : 
on  ihe  day  the  Court  re-opens  after 
holidays.  Vide  Broughton,  4th  Edition,  p 
72;  but  the  Act  (XIV.  of  1S59)  is  alio 
ther  silent  on  such  a  point,  and  give*, 
discretion  to  the  Courts  to  exiend  the  t' 
of  limitation.  The  O 
account  of  Sunday,  so  the  plaintiff  could  1 
present  his  plaint  in  Court  on  that  day. 


a  W.  R.,Gv.Cir! 
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is  urged  that  Sunday  is  reckoned  as 

but,  as  the  time  for  bringing  an 

had   to  expire  on  the  30th  Kartic 

and  that  day  was  a  close  holiday,  the 

justified,  I   should   think,   in 

ing  his  plaint  to  the  Moonsiff  on  Sun- 

the  29th  Kartic  1275,  and  there  was 

ting  illegal  in  receiving  it  on  that  day. 

The  rulings  cited  in 
the  margin,*  referred  to 
by  the  pleaders  on  both 
sides* are  not,  I  think, 
at  variance  with  my 
opinion :  so  I  dismissed 
the  appeal,  contingent 
the  decision  of  the  Honorable  Court. 

judgment  of  the  High    Court  was 
delivered  as  follows  by-— 

Torman,    C.  J. — We  think  there  is  no 
in  why  a  plaint  should  not  be  received 
admitted  by  a  Moonsiff  on  a  Sunday  or 
holiday. 

appeal  has  been  rightly  dismissed  by 
Subordinate  Judge. 

le  respondent  will  get  the  costs  of  the 
and  we  allow  16  rupees  as    pleader's 

i 

jfc-  The  4th  September  1871. 

t  Present: 

|be  Hon'ble  J  P.  Norman,  Officiating 
\AChief  Justice,  and  the  Hon'ble  F.  A. 
It  Glover  and  Dwarkanath  Mitter,  Judges. 

X.of  1793— Minor's  right  of  action— 
1— Manager— Section  3,  Act  XL.  of 
i8$3— Sections  376  and  377,  Civil  Procedure 
Code. 

Application  for  Review  of  Judgment  passed 

hythe  Honble  Justices  H.  /'.  Haikes  and 

l    W.   S.    Selon-A'arr,   on  the  22nd  March 

1^-1864,   in    Regn/itr    Appeal   No.    408   of 

Hodhoo  Soodun  Singh,  Surbarakar  on  the 
part  of  Rajah  Prithee  Nath  Singh,  minor, 
Plaintiff  (Appellant),  Petitioner, 


V 


versus 


Kijah     Prithee    Bullub    Paul    and    others, 
Defendants  (Respondents),  Opposite  Party. 

*  W.  R.,  Gap  Number,  Civil,  p.  140. 
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Mr.  J.  W.  B.  Money  for  Petitioner. 
No  one  for  Opposite  Party. 

Where  the  trusts  of  manager  and  guardian  are  vested 
in  different  persons,  an  action,  instituted  on  behalf  of 
the  minor  with  the  sanction  of  the  Court  of  Wards,  is 
properly  brought  by  the  manager. 

In  a  case  in  which  Regulation  X.  of  1703  has  no  appli- 
cation, the  Court  may,  under  Section  3,  Act  XL.  of  1858, 
allow  a  friend  or  relative  of  the  minor  to  institute  a  suit 
on  his  behalf,  and,  where  the  guardian  omits  to  take  steps 
for  the  protection  of  the  infant,  the  Court  may  allow 
another  person  to  sue  for  the  benefit  of  the  latter. 

An  infant  is  as  much  bound  by  a  judgment  in  his  own 
action  as  if  of  full  age,  and,  if  an  application  for  review 
is  made  on  his  behalf,  it  must  be  subject  to  the  conditions 
of  the  376th  and  377th  Sections  of  the  Code  of  Civil 
Procedure. 

Norman,  C.  J. — This  is  an  application  on 
behalf  of  Rajah  Prithee  Nath  Singh,  zemin- 
dar of  Pergunnah  Nyagram,  for  a  review  of 
a  decree  of  this  Court  passed  in  pursuance  of 
a  judgment  of  Mr.  Justice  Raikes  and  Mr, 
Justice  Seton-Karr.  The  decree  bears  date 
the  22nd  of  March  1864. 

The  suit,  instituted  on  the  31st  of  Decem- 
ber 1 86 1,  was  brought  by  Baboo  Modhoo 
Soodun  Singh,  the  manager  of  the  estate  of 
Rajah  Prithee  Nath  Singh,  then  an  infant 
under  the  Court  of  Wards,  to  recover  545 
beegahs  5  cottahs  of  land  in  Mouza  Bans- 
gurriah. 

He  says  that  Mr.  Reily,  a  Deputy  Collec- 
tor, examining  certain  paika  lands,  ordered 
the  Ameen  to  take  measurements  and  pre- 
pare a  map,  and,  on  the  7th  of  July  1858, 
found  the  lands  in  question  to  be  in  posses- 
sion of  the  defendants,  the  Paikas  of  Amra- 
tooriah  ;  that  this  order  having  been  con- 
firmed in  summary  decisions  by  the  Magis- 
trate and  Sessions  Judge,  the  defendant  dis- 
possessed the  minor  by  taking  possession  of 
the  land  in  dispute.  The  plaint  prayed  that 
the  Court  would  award  possession  to  the 
minor  by  setting  aside  the  order  of  the  De- 
puty Collector.  The  defendants  alleged  that 
the  plaintiff  had  never  been  in  possession,  and 
that  under  Act  XIII.  of  1848,  the  suit  was 
barred  by  limitation,  not  having  been  brought 
within  three  years  from  the  Deputy  Collec- 
tor's award. 

The  Judge  of  Midnapore  dismissed  the 
suit  on  the  ground  of  limitation,  and  his  de- 
cision was  affirmed  on  appeal  by  the  decree 
of  which  a  review  is  now  sought. 

It  appears  that  the  Rajah  came  of  age  at 
some  time  piior  to  the  2bth  cf  May  ifct>8. 
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On  that  day  he  appears  to  have  given  a  re- 
cent for  Government  paper  handed  to  him 
by  the  officer  of  the  Court  of  Wards.  The 
petition  for  review  was  filed  on  the  19th  of 
»fay  1871. 

It  appears  from  the  plaint  that  Narainee 
Dabee,  the  mother  of  the  infant,  was  his 
guardian,  and  that  the  suit  was  not  brought 
by  her,  but  by  the  manager  appointed  by  the 
Court  of  Wards. 

Mr.  Money  contended  that  the  guardian 
not  having  been  a  party  to  the  suit,  the  in- 
fant was  not  properly  represented. 

There  is  a  complete  answer  to  that  objec- 
tion. Under  Regulation  X.  of  1 793 ,  Section  7, 
"Where  the  trusts  of  manager  and  guardian 
are  vested  in  different  persons,  the  manager 
is  to  have  the  care  of  the  estate,  real  and 
personal ;  the  guardian  the  care  of  the  per- 
son, maintenance,  and  education  of  the 
minor."  The  9th  Section  shows  what  are 
the  duties  of  the  manager.  He  is  to  engage 
to  manage  the  estate  diligently  and  faithfully 
for  the  proprietor,  and  to  use  every  means  in 
his  power  to  improve  the  same  for  his  bene- 
fit, Sec. 

The  action,  which  we  must  presume  to  have 
been  sanctioned  by  the  Court  of  Wards,  was 
properly  brought  by  the  manager. 

If  this  had  been  a  case  to  which  Regula- 
tion X.  of  1793  had  no  application,  the  Court 
might,  under  Act  XL.  of  1858.  Section  3, 
have  allowed  an}*  friend  or  relative  of  the 
minor  to  institute  a  suit  on  his  behalf.  And 
In  a  case  where  the  guardian  omitted  to  take 
the  necessary  steps  for  the  protection  of  the 
infant,  as  was  suggested  by  the  plaint  in  the 
present  case,  the  Court  might,  no  doubt,  allow 
another  person  to  sue  for  the  benefit  of  the 
infant. 

The  poin^  as  to  the  extent  to  winch  an 
infant  is  bound  by  a  decree  passed  against 
him  while  represented  by  a  guardian,  has  not 
been  much  considered  by  the  Courts  in  this 
country.  Certain  principles  have,  however, 
been  laid  down  by  a  course  of  decisions  in 
England  which  seem  consonant  to  equity  and 
good  conscience. 

Accqrding  to  the  law  as  administered  in 
England,  it  is  the  general  rule,  both  at  law 
and  in  equity,  that  an  infant  is  as  much 
bound  by  a  judgment  in  his  own  action  as  if 
of  full  age.  See  per  Lord  Hardwicke,  in 
Gregory  versus  Molesworth,  3  Atkyns  626. 
In  Chambers  on  Infants,  page  795,  it  is  said: 


"  An  infant  is  as  much  bound  by  a  decreej 
equity  as  a  person  of  full  age  (with  cenj 
exceptions' thereinafter  mentioned)  andjhet 
fore,  if  there  be  an  absolute  decree  ma 
against,  an  infant  he  will  not  be  permitted) 
dispute  it,  unless  upon  the  same  groondfj 
an  adult  might  have  disputed  it,  sucM 
fraud,  collusion,  or  error."  J 

In  Macpherson  on  Infants,  page  430,  u 
Chambers  on  Infants,  page  796,  the  Cd 
are  discussed  in  which  it  is  open  to  anj 
fant,  on  coming  of  age,  to  impeach  a 
obtained  against  him  in  his  infancy, 
also  Musleah  versus  Musleah,    1 

58. 

We  need  not  discuss  the  question 
Mr.    Money's   client   is  able   to  sjKWf 
ground  on  which  a  review  could  be  gi 

It  is  enough  to  say  that,  if  an  applfc 
for  review  be  made,  it  must  be  subject  to'! 
provisions  of  the  376th  and  377th 
of  the  Code  of  Civil  Procedure.     If  we 
pose  that  infancy  could  be  admitted  as  a 
son  for  not  making  an  application  for  re 
until  the  infant  attains  his  full  age,  we 
no  explanation  of  the  delay  of  nearly 
years  which  has  since  taken  place.  < 

If  an  infant  has  a  right  to  ask  for  a  n*q 
of  a  decree  passed  against  him,  it  is  clear (M 
he  ought  to  come  to  the  Court  prompdy^ 
attaining  his  majority.  But  it  has  not  bqj| 
suggested  that  the  petitioner  had  any  ex«( 
for  not  preferring  the  application  with*  J 
reasonable  time  after  coming  of  age. 

We,  therefore,  reject  the  application.      , 


The  5th  September  1871. 

Present: 

The    Hon'ble    J.    P.    Norman,    Ofa&l 
Chief  Justice  and  the  Hon'ble  Dirapa- 
nath  Mitter,  Judge. 
Infants— Decree  by  Consent— Procedtffc 
Case  No.  468  of  1871. 

Special  Appeal  from  a  decision  pu*d  & 
the  Subordinate  Judge  of  Backir§**P> 
dated  the  gth  January  1871,  afr**t£ 
decision  of  the  Moonsiff  of  Afo<for*^HJ 
dated  the  8&  August  §870. 

Ram  Churn  Raha  Bukshee  (Plaintiff). 

Appellant^ 

versus 

Mungul  Sircar  and  others  (Defendants}.^ 

Respondents. 
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Chunder  Madhub  Ghose  for  Appellant. 

Jfaboo  Romesh  Chunder  Mitter  for 
Respondents. 

Court  ought  not  to  make  a  decree  by  consent 

1st  an  infant,  without  ascertaining  that  it  is  for  the 

of  the  infant  that  such  a  decree  should  be  pro- 

iXforrnatty  C.  J. — It  is  quite  clear  that  this 
ial  appeal  is  not  well  founded. 

:Tfae  plaintiff  sues,  as  owner  of  a  talook, 

possession  of  a  jote  within  that  talook 

rich  belonged  to  one  Shaban.     He  says 

after  the  death  of  Shaban,    the  jote 

to    Meajan;  that  Meajan    remained 

jssion  till  1274,  when  he  made  default 

absconded.    The  plaintiff  says  that,  in 

175,  the  Sircar  defendants  came  into  pos- 

tion  as  trespassers,  and  he  was  unlawfully 

jessed. 

Mungul   Sircar  and    others,    defendants, 
id  that  they  had  nothing  to  do  with   the 
d.     One  of  the  defendants,  Kullye  Sircar, 
ged  that  the  person  in  possession  of  the 
was  the  guardian  of  Meajan,  who  was 
minor,  a  person  named  Assalat  Khan ;  that 
jote  was  an  ancestral  jote  belonging  to 
minor,  and  he  himself  had  been  put  into 
sion  on  behalf  of  the  minor,  upon  the 
erstanding  that  he  was  to  pay  one-half 
the  profits  to  the  minor.      Upon  this, 
.       lat  Khan  was  made  a  defendant.     The 
bait  was  dismissed  by  the  first  Court. 

From  that  decision,  there  was  an  appeal 
to  the  Subordinate  Judge  of  Backergunge, 
Moulvie  Eradut  Ali.  On  this  appeal,  Assa- 
lat Khan  came  in  and  put  in  a  petition 
i  laying  that  he  was  not  willing  to  defend  the 
appeal,  that  the  jote  was  not  profitable  to 
Ike  minor,  and  that  he  was  prepared  to 
■tfesign  it  on  the  part  of  the  minor. 

The  Subordinate  Judge,  being  somewhat 
surprised  at  such  a  proceeding,  made  in- 
quiry, and  came  to  the  conclusion  that  the 
i  petition  was  fraudulent,  that  Assalat  Khan 
i  Ought  not  to  have  filed  it,  and  it  was  likely 
to  be  prejudicial  to  the  interests  of  the 
minor.  He,  therefore,  affirmed  the  judg- 
ment of  the  first  Court,  and  from  that 
decision  of  the  Subordinate  Judge  this 
special  appeal  has  been  presented. 

It  is  a  rule  adopted  by  Courts  of  Equity 
in  England,  and  in  the  Original  side  of  this 
Court,  a  rule  which  has  been  acted  upon  on 
many  occasions  within  my  own  knowledge 

Vol,  XVI. 


on  this  side  of  the  Court,  that,  where  infants 
are  concerned,  the  Court  will  not  make  a 
decree  by  consent  against  an  infant,  without 
ascertaining  that  it  is  for  the  benefit  of  the  in- 
fant that  such  a  decree  should  be  pronounced ; 
and  we  think  that  this  is  only  a  proper  protec- 
tion to  the  infant,  because,  if  the  decree  is 
once  pronounced,  it  becomes  binding  upon 
the  infant,  and  he  is  not  competent  to  dis- 
pute it,  unless  he  can  show  that  the  decree 
was  obtained  by  fraud.  This  would  throw 
the  burden  of  proof  on  the  infant,  and  would 
place  many  difficulties  in  his  way. 

The  Subordinate  Judge  has  only  done  his 
duty,  and,  after  making  proper  inquiry,  has 
come  to  the  conclusion  that  he  ought  not  to 
make  a  decree  against  the  infant  founded 
upon  the  consent  contained  in  Assalat  Khan's 
petition. 

The  appeal  is  dismissed  with  costs. 


The  5th  September  1871. 

Present : 

TheHon'bleJ.P.  Norman,  Officiating  Chief 
Justice>  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Section  153,  Act  X.  of  1859— Appeal— Right  of 
action— Equitable  title  to  rent. 

Case  No.  498  of  1871  under  Att  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea,  dated 
the  2nd  February  1871,  affirming  a  decU 
sion  of  the  Deputy  Colleclor  of  Rana- 
ghat,  dated  the  jolh  July  1870. 

Eshan  Chunder  Ghossal  (Defendant), 

Appellantt 

versus 

Burno  Moyee  Dossee  (Plaintiff),  Respondent. 

Baboo  Umurendro  Nath  Chatter jee  for 

Appellant . 

Baboos  Grija  Sunkur  Mojoomdar  and 
Bhyrub  Chunder  Banerjee  for  Respondent. 
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No  appeal  is  given  by  Section  153,  Act  X.  of  1850,  in  a 
case»in  which  a  landlord  sues  a  person  as  tenant  who 
repudiates  the  tenancy  without  denying  the  landlord's 
title. 

An  action  for  rent  does  not  lie  against  a  person  said 
or  shown  to  be  in  possession  of  a  terture  which  is  written 
in  the  books  of  the  zemindar  in  the  name  of  a  different 
person,  unless  there  is  a  contract  for  rent,  express  or 
implied. 

Norman,  C.  J. — One  Ram  Kanaye  Mitter 
was  formerly  the  ijaradar  of  Palitparah. 
He  also  possessed  a  jote  called  Shahasaram 
within  that  ijarah.  This  jote  was  con- 
veyed by  him  by  a  bill  of  sale  to  Mohendro 
Nath  Banerjee  in  the  year  1275.  The 
ijarah  of  Ram  Kanaye  afterwards  came  to 
the  hands  of  the  present  plaintiff,  who  sues 
one  Eshan  Chunder  Ghossal  for  the  rent  of 
Shahasaram  from  Srabun  1275  to  Magh 
1275. 

The  plaint,  by  way  of  stating  the  right 
of  the  plaintiff  to  maintain  the  action,  sim- 
ply says  that  a  jote,  in  the  name  of  Shahasa- 
ram, is  written  within  that  ijarah,  and  Eshan 
Chunder  Ghossal  is  in  possession  of  that 
jote.  The  plaintiff  rests  his  claim  to  sue 
Eshan  Chunder  for  rent,  on  the  ground  that 
the  transfer  by  Ram  Kanaye  Mitter  to 
Mohendro  Nath  Banerjee  was  really  a  trans- 
fer to  Eshan  Chunder  Ghossal,  and  that 
Mohendro  Nath  has  been  holding  since  1275 
benamee  for  Eshan  Chunder  Ghossal. 

Eshan  Chunder  Ghossal  denies  this.  He 
says  that  he  had  nothing  to  do  with  the 
jote;  that  he  was  never  in  possession  of 
it ;  that  he  never  paid  any  rent  to  the  plaint- 
iff, and  that  the  suit  will  not  lie  in  the 
Collector's  Court. 

The  Deputy  Collector,  Ram  Sunkur  Sein, 
found  that  the  defendant  Eshan  Chunder 
Ghossal  was  in  possession  of  the  jote,  and 
he  says  "  so  he  is  liable  for  the  rent." 

From  that  decree,  there  was  an  appeal  to 
the  Judge,  Mr.  Fepper,  who  goes  at  great 
length  through  the  evidence  and  comes  to 
the  conclusion  on  the  facts  that  the  supposed 
transfer  to  Mohendro  Nath  Banerjee  in 
1275  by  Ram  Kanaye,  who  is  the  nephew 
of  Eshan  Chunder  Ghossal,  was  a  mere 
benamee  transaction.  Ram  Kanaye  continu- 
ing to  h^pld  the  jote,  but  using  the  name  of 
Mohendro  Nath  Banerjee  to  defeat  his 
creditors,  and  that  Ram  Kanaye  continued 
to  pay  rent  himself  up  to  the  last  payment 
before  suit.  The  Judge  goes  on  to  say: 
"  I  am  also  of  opinion  that  this  suit  being 
"  simply  one  for  rent,  and  the  decision  of 


"  the  Lower  Court  not  involving  a  dispt 
"  title  to  land,  but  simply  that  Eshan  CI 
"  der  is  liable  for  the  rent  of  this  jote 
"a  rate  below   100  rupees,    the  appeal 
"  not  lie  to  this  Court,  but  to  the  Colle< 
"  as  it  was  a  suit  decided  prior  to  the 
"ing  of  Act  VIII.  of  1859    or  its  comb 
"  into  force."     He,  therefore,  dismisses 
appeal,  and  upholds  the  judgment  ot 
first  Court.. 

From  that  decision  there  is  an  appeal 
this  Court,  and  two  points  have  been  takci 

The  first  is  that  an  appeal  does  lie  on< 
Section  153  of  Act  X.  of  1859. 

It  was  argued  by  Baboo  Umurendro  Na 
Chatterjee  that  in  this  suit  a  question  rel 
ting  to  title  in  land  or  some  interest  in  hi 
by  parties  having  conflicting  claims  tl 
has  been  determined  by  the  judgment  of 
Deputy   Collector,   and,   therefore,   that 
judgment  of  the  Collector  is  open  to  apj 
as  provided  in  the  153rd  Section. 

On  looking  closely  at   the    language 
that  Section,  it   does   not   appear   that 
present  case  falls   within    the   terms  oi 
No   question    relating   to   any    title  to  Ian 
or  interest  in  land  has  been  decided  in  this., 
suit  as  between   any  parties  having  conJfkPf 
ing  claims   thereto.     A  question  relating  to,j 
title  to  the  land  has,  it  is  true,  been  raised, 
and  that  question  has  been  decided  as  be* 
tween  the  landlord  and  alleged  tenant  Esban 
Chunder  Ghossal.     It  must  be  admitted  that 
it  makes  a  great  difference  whether  the  d 
cision  is  between  parties  having  conflic 
claims,  or  between  the  landlord  and  a  ten 
who  repudiates  his  tenancy.     If  the  question 
relates  to  title  in  land  as   between  advert^ 
claimants,  although  the  amount  sued  for  may 
not  exceed  100  rupees,  the  question  involved 
may   be  of   very   considerable    importance, 
whereas,  in   the   present  case,  the  question 
involved  is  little  more  than  the  amount  of 
the  particular  rent,  because,  if  Eshan  Chunder 
is  dissatisfied,  he  can  relinquish  his  tenure, 
and  so  get  rid  of  further  responsibility. 

We  think  that  in  the  case  when  a  landlord 
sues  a  person  as  tenant  who  repudiates  tbe 
tenancy,  not  denying  the  landlord's  title,  00 
appeal  is  given  by  Section  153  of  Act  X.  of 
1859. 

It  was  urged,  secondly,  that  the  suit  itself 
was  not  maintainable  under  Act  X.  of  185^ 
and  that  the  plaint  does  not  show  any  fc* 
bility  on   the  part  of  the  defendant  to  pay 
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jitt.  The  mere  fact  that  a  tenure  is  written 
JFthe  books  of  the  zemindar  in  the  name  of 
igHMticuIar  person,  of  which  another  person 
^ shown  to  be  in  possession,  is  not  enough 
|.  Support  an  action  for  rent  against  the 
fcrson  said  or  shown  to  be  in  possession, 
Jhboat  something  more,  something  to  show 
p  express  or  implied  contract  to  pay  rent. 

SI  the  present  case,   it  is   not  shown   that 
-shan  Chunder  Ghossal  ever  paid  rent,  or 
eed  to  pay  rent,  to  the  landlord,  or  at- 
ied  to  him  in  any  way.     lie  is  liable,  if 
all,  for  rent  merely  on  the  ground  that,  as 
iween  himself  and  tjie  nominal  transferee 
the    tenure,   he   is   equitably   entitled   to 
Ipssession,  and  equitably  liable  to  indemnify 
k  transferee  for  rent. 

^According   to   the    decision   of   the    Full 
inch  on  this  point,*  an  equitable  title  is  not 
icient  to  give  a  right  of  suit  under  Act 
of    1859.     That    being   so,   we   are    of 
linion  that  the  suit  was  not  maintainable 
.ier  Act  X.  of    1S59.     We,  therefore,  set 
ade  the  decision  of  the  Judge,  and  dismiss 
plaintiff's  suit,  but  without  prejudice  to 
iv  question  which  may  be  litigated  between 
Abe  parties  in  the  Civil  Court. 

;  Each  party  will  pay  his  own  costs  of  this 
appeal. 


The  5th  September  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  \V.  Ainslie, 

Judges. 

Act  VI II.  of  1869,  Section  102— District  Judge- 
Jurisdiction— Section  73,  Act  VIII.  of  1859— 


Appeals. 


Case  No.  402  of  1871. 


Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhnom, 
dated  the  20th  February  i8ji,  reversing 
a  decision  of  the  Moonsiff  of  Gopalpore, 
dated  the  23rd  July  1870. 

Doyal  Chunder  Sahoy  (Plaintiff),  Appellant, 

versus 

Nobin  Chunder  Adhicarry  (Defendant), 
Respondent. 


6  W.  R.,  Act  X.  Rulings,  p.  77, 


Baboos  Hem  Chunder   Banerjee  and   Umer- 
endro  Nath  Chalterjee  for  Appellant. 

Baboos   Nil   Madhub    Sein   and   Rash 
Beharee  Ghose  for  Respondent. 

The  words"  District  Judge  "  in  Section  102,  Act  VIII. 
of  1S69,  do  not  include  any  other  Appellate  authority  to 
whom,  under  the  provisions  of  the  Civil  Courts  Act, 
appeals  may  be  made  over  by  the  judge  ;  and  when  ap- 
peals are  made  over.under  Section  26,Act  VI.  of  1871,  to 
the  Subordinate  Judge,  the  latter  does  not  dispose  of 
them  under  the  same  condition  in  respect  of  finality  as 
the  District  Judge. 

lTnder  Act  VIII.  of  1S69,  the  Civil  Courts  have  powers 
higher  than  those  which  were  vested  in  the  Revenue 
Courts  by  Act  X.  of  1859,  but  these  powers  need  not 
be  exercised  so  as  to  extend  the  relief  asked  for  in  a 
plaint. 

A  Court  is  bound  to  limit  its  inquiry  to  the  issues 
which  alone  are  necessary  for  the  trial  of  the  plaintiff's 
right  to  the  relief  sought,  even  when  an  intervenor 
appears,  and  is  made  a  defendant  under  Section  73,  Act 
VIII.  of  1859,  unless  his  intervention  raises  a  new  issue. 

A  party  to  a  suit  is  competent  to  appeal  to  set  aside 
the  whole  decree,  and  it  is  competent  to  the  Appellate 
Court,  on  such  appeal,  to  set  aside  the  whole  decree. 

Ainslie,  J. — Ix  this  suit,  the  plaintiff  sued 
to  recover  a  sum  of  Rupees  34-2-3  pie  from 
one  Ram  Dhun  Mundul,  alleging  him  to  be 
a  ryot  on  an  estate  purchased  by  the  plaint- 
iff at  an  auction-sale  on  the  12th  of  Bhadon 
1275.  The  defendant  denied  any  liability 
to  the  plaintiff,  and  alleged  that  he  paid  his 
rent  to  one  Nobin  Chunder  Adhicarry,  an 
intermediate  holder  under  the  former  pro- 
prietors, and  that  he  had  paid  the  whole  of 
the  rent  for  the  year  1275,  the  plaintiff 
claiming  from  Cheyt  to  the  end  of  the  year 
1275.  Nobin  Chunder  Adhicarry  came  in, 
and  was  made  a  defendant  under  Section  73 
of  Act  VIII.  of  1859.  The  first  Court 
rejected  the  plea  raised  by  the  original  defend- 
ant and  by  Nobin  Chunder  Adhicarry,  and 
gave  a  decree  to  the  plaintiff  for  a  portion  of 
the  money  claimed  by  him. 

On  appeal,  the  Subordinate  Judge,  finding 
that  Nobin  Chunder  Adhicarry  had  been 
holding,  for  some  time  previous  to  the  pur- 
chase by  the  plaintiff,  under  the  alleged 
mokurruree  deed,  and  continued  so  to  hold 
up  to  the  date  of  institution  of  the  suit, 
reversed  the  judgment  of  the  first  Court,  and 
dismissed  the  suit,  stating  that,  so  long  as 
the  plaintiff  did  not  get  the  mokurruree 
right  of  Nobin  Chunder  set  aside  in  a  re- 
gular suit,  he  is  not  emitled  to  receive  rent 
direct  from  the  tenants. 

From  this  decision  a  special  appeal  ha9 
been  filed.  At  the  opening  of  the  case,  an 
objection  was  taken  by  the  respondent  to 
the  effect  that  no  appeal  will  lie  in  this  case, 
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inasmuch  as  the  whole  sum  claimed  is 
un3er  ioo  rupees,  and  no  question  of  title 
has  been  determined  by  the  judgment,  and, 
by  Section  102  of  Act  VIII.  of  1869,  the 
decision  of  the  Court  below  is  final.  This 
objection,  we  think,  must  be  overruled.  In 
Section  102  the  words  .are  :  "Nothing  in  this 
Act  contained  shall  be  held  to  confer  any 
power  of  appeal  in  any  suit  tried  and  decided 
by  a  District  Judge  originally  or  in  appeal,  if 
the  amount  sued  for,  or  the  value  of  the 
property  claimed,  does  not  exceed  100 
rupees,"  &c. 

The  words  "  District  Judge  "  do  not  of  ne- 
cessity include  any  other  appellate  authority 
to  whom,  under  the  provisions  of  the  Civil 
Courts  Act  then  in  force,  Act  XVI.  of  1868, 
or  the  present  Civil  Courts  Act,  VI.  of 
1871,  appeals  may  be  made  over  by  the 
Judge.  By  Section  26,  Act  VI.  of  1871, 
the  Judge  is  empowered  to  make  over  ap- 
peals to  the  Subordinate  Judge  who  is  also, 
by  that  Section,  authorized  to  hear  and  dis- 
pose of  them,  but  there  is  nothing  in  the 
Section  which  says  that  he  shall  dispose  of 
them  under  the  same  condition  in  respect  of 
ftnality  as  apply  to  the  orders  of  a  District 
Judge;  and,  if  we  look  at  the  further  provi- 
sions of  that  Act,  we  see  from  Section  28 
that,  in  miscellaneous  cases  which  the  Judge 
is  empowered  to  make  over  to  the  Subordi- 
nate Judge  for  trial  in  the  first  instance,  the 
appeal  does  not  come  direct  to  the  High 
Court,  but  that  there  is  an  intermediate 
appeal  to  the  District  Judge,  and  in  ordinary 
suits,  under  Rupees  5,000,  there  is  an  appeal 
on  the  merits  from  the  Subordinate  Judge  to 
the  District  judge ;  so  that  it  is  quite  clear 
that  the  Legislature  considered  the  District 
Judge  to  be  an  authority  of  a  higher  grade 
than  the  Subordinate  Judge,  although  the 
jurisdiction  of  the  latter  in  original  suits  is, 
under  Section  19,  as  wide  as  that  of  the  Dis- 
trict Judge,  and  we  must  presume  that,  when 
Act  VIII.  of  1 869  was  passed,  and  the  words 
"District  Judge"  were  specifically  inserted 
in  Section  102,  the  Act  constituting  the 
several  Civil  Courts  was  in  the  contempla- 
tion of  the  Legislature. 

Another  answer  to  the  objection  was  given 
to  the  effect  that,  under  Section  372  of  Act 
VIII.  of^  1859,  a  special  appeal  lies  from  all 
orders  where  it  has  not  been  specifically 
taken  away;  and  that,  as  there  is  no  provision 
specifically  barring  special  appeal  from  the 
order  of  a  Subordinate  Judge  in  rent-suits 
under  Rupees  100,  it  must  be  taken  for 
granted  that  the  right  of  appeal  exists. 


We  think  that  this  answer  is  also  of 
weight,  and  we  find  that,  in  Special  Apj 
No.  247  of  1871,*  decided  by  Justices, 
and  Mitter,  on  the  4th  July    1871,   it 
held  that  Section  102,  Act  VIII.  (B.  C.) 
1869  does  not  bar  a  special  appeal  from 
order  of    a    Subordinate    Judge.      On 
whole,  we  are  of  opinion  that  the  pre! 
nary  objection  must  be  overruled. 

On  the  case  itself,  the  questions  that 
are — firstly,  whether,   in  consequence  of 
repeal  of  Section   77  of  Act  X.  of  if 
the  Civil  Courts  are  bound  to  go  fully 
questions    of    title    arising    in    rent 
brought  before  them,    or  are   at   liberty 
restrict  themselves  to  such  questions  as 
Revenue  Courts  were  competent  to  try  un< 
that   Section;   secondly,   whether    the 
sent  defendant  Nobin   Chunder  Adhla 
was   properly  admitted   as  a   party   to 
suit  under  Section  73  of  Act  VIII.  of  18; 
and,  thirdly,    whether   the    decision    of 
Subordinate  Judge   is   not   defective,   11 
much  as  he  has  omitted  to  notice   mati 
evidence  on  the  record  which  has  been  reli 
upon  by  the  first  Court. 

It  was  argued  by  Baboo  Hem  Chund< 
Banerjee   that  the  effect   of   the    repeal 
Section  77  of  Act  X.  of  1859  is  to  make, 
incumbent  on  the  Courts  to  try  questions 
title,  whenever  such  questions  may  arise 
the  course  of  rent-suits,  and  that  the; 
not  justified  in  restricting  themselves  to 
points  to  which  the  attention  of  the  Rem 
Courts  was  limited  by  that  Section.     1" 
can  be  no  doubt  that,   under  Act  V1IL 
1869,  the  Civil  Courts  have  powers  higl 
by  far  than  those  which  were  vested  in 
Revenue  Courts  by  Act  X.of  1859,  and 
when  properly   called  upon   to  do  so, 
will  exercise  these  powers.    We  may  refer 
a  case  recently  disposed  of  by  the  Chi< 
Justice  and  myself,  Regular  Appeal  No.  \\ 
of  1871,1  in  which,  in  a  suit  brought  uiukt 
Act  VIII.  of   1869,  the    Court  carried  H$ 
enquiry  far  beyond  the  points  at  which  the. 
Revenue  Courts  had  been  compelled  to  stojfc 
but  in  that  case  there  was  a  special  praya, 
for  the  relief  granted  by  the  CourL    This,. 
it  appears  to  us,  is  the  distinction  between 
that  case  and  cases  such  as  the  one  before 
us ;  and  it  does  not  at  all  follow  that,  because 
a  Court  has  jurisdiction  to  entertain  a  suit 
for  more  ample  relief  than  the  plaintiff  asks 
for  in  his  plaint,  it  will  therefore  extend  the 
relief  actually  asked  for. 

*  Ante,  p.  132. 
t  Ante,  p.  6r, 
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i-Tbc  cases  provided  for  in  the  Court  Fees 

do  not  go  at  all  against  this  view  of  the 

use,  although  in  suits  for  mesne- 

ts   and   accounts,   the  Court    can   give 

ger  sum  to  the  plaintiff  than  that  which 

may  set  out  in  his  plaint  as  the  amount 

bis  claim,    it  will  only  do  so  on   certain 

itions,   namely,  that,    before   executing 

decree,  he  shall  pay  into  Court  the  full 

e  of  the  stamp  for  a  suit  for  the  amount 

ed,  and  so  put   himself  in  the  same 

ton  as  if,  at  the  time  of  filing  his  plaint, 

bad   included  the   full   relief  ultimately 

ted  to  him  in  his  prayer. 

In  this  suit  the  plaintiff  prayed  simply 
a  decree  for  certain  specified  arrears  of 
it  The  defendant  pleaded  that  he  was 
the  tenant  of  the  plaintiff.  He  did  not 
y  that  the  plaintiff  was  the  superior  land- 
d,  but  alleged  that  he  paid  his  rent  to  an 
nnediate  tenant,  and  that  the  relation  of 
lord  and  tenant  did  not  exist  between  the 
intiff  and  himself.  On  this  certain  issues 
;  which  were,  fi rslly,  whether  the  re- 
ion  of  landlord  and  tenant  did  exist  between 
plaintiff  and  defendant ;  and,  secondly, 
the  first  were  found  affirmatively,  whether 
iy,  and  if  any,  what  amount  of  rent  was 
by  the  defendant.  It  was  not  necessary 
the  Court  to  go  beyond  these  issues,  and 
fact  that  the  present  defendant  Nobin 
tunder  Adhicarry  intervened,  alleging 
self  to  be  the  intermediate  holder,  and 
made  a  defendant  under  Section  73  of 
Act  VIII.  of  1859,  did  not  necessarily  intro- 
nce  a  new  issue.  Had  it  done  so,  the  Court 
W&M  have  been  bound  to  try  it ;  but,  as  the 
Obe  stands,  the  Court  was  not  bound  to  try 
ktfbre  than  was  necessary  for  the  decision  of 
He  particular  suit.  In  fact,  we  would  go 
(irther,  and  say  that  the  Court  was  bound 
lb  limit  its  inquiry  to  the  issues  which  alone 
were  necessary  in  order  to  try  the  plaintiff's 
light  to  the  special  relief  that  he  sought. 
We  do  not  think  it  can  be  contended  that  a 
person,  who  is  out  of  possession,  has  the 
right  to  come  to  the  Court,  and  ask  for  a 
decree  for  rent  with  the  view  of  bring- 
ing in  a  third  party,  and  having  tried, 
under  color  of  a  rent-suit,  all  questions  of 
title  between  himself  and  that  third  party. 
Such  a  proceeding  is  altogether  opposed 
to  the  principle  laid  down  in  Section  7, 
Act  VIII.  of  1859. 

Suppose  we  take  a  case  such  as  the  follow- 
ing;  Two  persons  A  and  B  purchase  a 
property  with  their  joint  funds,  but  through 
the  agency  and  in  the  name  of  A  alone,  B 


residing  at  the  time  in  a  distant  part  of  the 
country  or  abroad ;  that  during  a  certain 
number  of  years  A  receives  the  rents, 
gives  leases,  and  makes  all  arrangements 
with  the  tenants;  that  he  then,  without 
the  knowledge  of  his  co-sharer,  seHs  the 
property  to  a  third  person  C,  puts  him 
in  possession,  and  announces  to  the  ryots 
that  C,  and  C  only,  is  the  party  to  whom 
they  are  to  look  as  their  landlord.  Then, 
suppose  C  to  continue  as  the  landlord,  receiv- 
ing rents,  suing  the  ryots,  granting  leases, 
making  settlements,  and  otherwise  dealing 
with  the  property  as  his  own,  for,  say,  five 
years  or  more,  and  that  afterwards  B  returns 
and  discovers  what  has  been  done.  Is  it  to  be 
said  that  he  can  at  once  proceed  to  sue  a 
ryot  for  rent,  with  a  view  to  try  in  that  suit 
the  whole  question  of  title  between  himself 
and  C,  and  that  it  is  not  necessary  for  him 
first  to  get  rid  of  the  sale  to  C  ?  It  appears 
to  us  that,  in  such  a  case,  and  with  such  facts, 
the  proper  issue  to  be  tried  is  simply  whether 
the  relation  of  landlord  and  tenant  exists 
between  the  plaintiff  and  the  tenant,  and  that 
this  must  necessarily  be  found  against  the 
plaintiff,  and  that  such  a  suit  can  only  end  in 
being  dismissed.  If  this  were  not  so,  where 
are  we  to  draw  the  limit?  Almost  any  ques- 
tion of  title  could  be  brought  up  in  a  rent- 
suit,  and  we  should  next  be  asked  to  take  up 
questions  of  accounts  between  mortgagor 
and  mortgagee  whenever  a  mortgagor  might 
choose  to  sue  a  ryot  for  rent,  alleging  that 
the  mortgage  had  been  paid  off  from  the 
usufruct  of  the  property. 

Certain  decisions  were  relied  upon  by  the 
pleader  for  the  appellant,  but  it  appears  to 
us  that  these  decisions  will  not  support  his 
contention.  The  first  one  is  a  decision  by 
Mr.  Justice  Macpherson,  reported  in  Vol- 
ume X.,  Weekly  Reporter,  page  52.  In  that 
suit,  the  plaintiff  claimed  to  enter  into  pos- 
session of  certain  property  by  right  of  pur- 
chase from  the  owner  Hameed  Russool.  The 
defendant  made  no  substantial  defence,  and 
the  plaintiff  established  a  good  title  to  reco- 
ver possession  as  against  him.  In  this  state 
of  things,  the  mother  of  the  defendant  inter- 
vened, and  asserted  that,  although  the  pro- 
perty stood  in  her  son's  name,  she  herself 
was  the  real  owner.  Mr.  Justice  Macpher- 
son says:  "  We  think  it  much  tcf  be  re- 
gretted that  Banee  Khanum  was  made- a 
"  defendant  in  this  way.  Coming  in  as  she 
"  does,  her  presence  greatly  complicated  the 
"case,  and  very  unnecessarily.  Having 
"been  admitted  as  a  defendant,  she  must 
"remain  there.     But  the  fact  of  her  having 
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"caused  herself  to  be  introduced  as  a  de- 
"  fendant  must  not  change  the  onus  of  proof, 
"so  far  as  she  is  concerned,  and,  in  our  opi- 
"  nion,  the  onus,  as  against  the  plaintiff,  is 
"entirely  on  her,  and  not  on  the  plaintiff, 
"since  the  latter  has  proved  his  purchase 
"from  Hameed  RmsooV*  It  has  been  con- 
tended, on  the  strength  of  this  decision,  that 
the  onus  was  thrown  entirely  upon  the  in- 
tervenor  in  this  suit  to  establish  his  title,  and, 
generally,  that  the  onus  of  proof  is  on  an 
intervenor.  This,  however,  is  going  beyond 
what  that  decision  warrants.  It  was  there 
distinctly  pointed  out  that  it  was  not  because 
she  was  an  intervenor  that  the  oaus  was 
upon  Banee  Kbanum,  but  because  a  pritnd 
facie  case  had  already  been  made  out  against 
the  original  defendant  and  ostensible  owner 
of  the  property,  and  that,  therefore,  it  was 
for  her  to  make  out  a  case  sufficient  to  rebut 
that  primd  facie  case*  The  fact  was  that  a 
new  issue  had  arisen  in  the  case  in  conse- 
quence of  her  intervention,  and  that  the 
affirmative  of  this  new  issue  rested  upon 
her.  But,  in  the  case  we  have  to  deal  with, 
the  intervention  of  Nobin  Chunder  does  not 
necessarily  raise  any  new  issue,  and  it  is 
sufficient,  for  the  purpose  of  this  suit,  to  de- 
termine whether  the  relation  of  landlord 
and  tenant  exists  between  the  plaintiff  and 
the  ryot  defendant. 

The  other  case  cited,  that  of  Rajah  Saheb 
Perladh  Sein  versus  Doorga  Pershad  Te- 
waree,  is  to  be  found  in  Volume  XII., 
Moore's  Indian  Appeals,  page  33 1  .*  In  that 
case,  their  Lordships  observe  that  "the 
"  appellant  is  the  zemindar :  as  such,  he  has 
"a  primd  facie  title  to  the  gross  collections 
'•of  all  the  mouzahs  within  his  zemindaree. 
"It  lay  upon  the  respondents  to  defeat  that 
"right  by  proving  the  grant  of  an  interme- 
diate tenure/'  That  was  a  suit  for  eject- 
ment, and  there  was  no  intervenor  in  the 
case,  and  there  is  further  this  important 
distinction  that,  in  that  suit,  there  was  no 
attempt  to  alter  or  extend  the  relief  which 
the  plaintiff  sought  by  his  plaint ;  whereas, 
in  this  suit,  there  is  a  deliberate  attempt  by 
asking  for  one  thing  to  get  another  very 
much  larger.  Then,  in  that  suit,  it  was 
clearly  necessary  to  determine  the  nature  of 
the  holding  of  the  defendants,  because  the 
fact  of  their  being  at  the  lime  in  adverse 
occupation  was  admitted,  and  the  mere  fact 
of  such  occupation  did  not  affect  the  suit 
which   was   specifically   brought   to   try   the 
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]  validity  of  the  title  under  which  the  defend- 

1  ants  held. ,  But,   in  the  present    case,  the 

I  plaintiff  has  not  asked  us  to  try  the  quality 

of  anv  intermediate  tenure,  and  all  we  have 

to  do,  on  the  plea  of  the  defendant,  is  to  as* 

certain  its  existence. 

Then,  as  to  the  question  under  Section  7^ 
it  appears  to  us  that  it  bears  upon  the  case 
in  this  way :  that,  if  the  intervenor  was  im- 
properly made  a  defendant,  it  may  be  thai 
the  Subordinate  Judge  ought  not,  under  the 
provisions  of  Section  337  of  Act  VIIL  of 
1859,  to  have  set  aside  the  whole  decree  on 
his  appeal.  It  is  contended  that,  as  the.  io- 
tervenor  alleges  that  he  had  actually  receiv- 
ed the  rents  for  the  period  for  which  the, 
plaintiff  is  claiming  them,  he  cannot  possiffi^ 
be  injured  by  any  award  to  the  plaintiff*: 
for  that  period,  even  if  that  award  is  * 
wrong  one.  It  appears  to  us  that  this  u> 
taking  too  narrow  a  view  of  the  provision! 
of  Section  73  ;  for  it  is  quite  clear  that,  if 
such  a  decree  as  that  of  the  first  Court  were 
to  stand,  and  if  that  decree  were  wrong* 
on  the  merits,  the  intervenor  would  be  sen* 
ously  injured.  He  would  no  longer  be  able  to 
recover  his  rents  from  the  ryots  as  hitherto. 
The  ryots,  having  been  made  to  pay  their 
rents  twice  over  in  one  instance,  would  a** 
suredly  not  go  on  paying  rent  to  the  inter- 
venor except  under  legal  process,  and,  if  the 
intervenor  is  really  in  the  position  in  which1 
he  alleges  himself  to  be,  he  is  entitled  to  be 
maintained  in  that  position  until  ousted  iff 
due  course  of  law,  and  it  is  for  the  plaintiff- 
to  proceed  by  a  regular  suit  if  he  wishes  tor 
change  the  existing  state  of  things.  }£\ 
seems  to  us  that  this  view  is  in  accordance 
with  that  taken  by  the  Judges  who  disposed! 
of  the  case  reported  in  Volume  XII L,  \Veekhtf 
Reporter,  page  362.  In  our  opinion,  Nobia5 
Chunder  was  properly  admitted  as  a  party* 
to  the  suit,  and,  being  a  party  to  the  suit*  he- 
was  competent  to  appeal  against  the  whole 
decree,  and  it  was  competent  for  the  Subor* 
dinate  Judge  to  set  aside  the  whole  decree 
on  his  appeal ;  and,  if  the  conclusion  on  the- 
facts  at  which  the  Subordinate  Ju "  has 
arrived  is  correct,  it  was  no  doubt  1  for 

him  to  make  the  order  that  he  has  m 
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Then  we  come  to  the  third  grovr 
is  that  the  Subordinate  Judge  has 
considered  the  evidence  and  the  groi 
which  the  decision  of  the   first  Cou 
A  decision  of  the  13th  of  May   186.  .. 
forward,  in  the  6th  ground  of  appeal  as 
clusively   establishing  the    falsity 
Chunder's   claim,   and    it   is  sail 
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Subordinate  Judge  has  wrongly  overlooked 
Ibis  decision,  although  the  Moonsiff  strongly 
ltlie<kupon   it.      Now,  it  is   true    that   the 
Subordinate  Judge  has  not  alluded  to  this  in 
his  judgment,  and  it  is  possible,  though  not 
very  probable,  that  he  may  have  overlooked 
it :  but  if  anybody  has  suffered  by  the  omis- 
ssn,  it  is  the  respondent,  and  not  the  ap- 
pellant, because  the  only  thing  this  order 
proves  is  that  the  plaintiff  purchased  with 
aotice  of  the   respondent's  claim,   and  the 
Moonsiff  is  wrong  in  saying  that  it  was  evi- 
dence against  the  respondent. 

But  there  is  another  objection  taken  in  the 
4lh  ground  of  appeal  to  the  effect  that  the 
tower  Appellate  Court  has  entirely  overlooked 
is  authenticated  copies  of  receipts  filed  by 
Ihe  special  appellant,  which  go  to  show  that 
[the  maliks,  and  not  the  alleged  mokurruree- 
jilars,  were  in  possession  in  the  years  1271-72, 
tnd  so   far   to   contradict    Ram    Mundul's 
evidence.     It  appears  from  the  Moonsiff's 
Judgment  that  the  defendant  Ram  Mundul 
j*as  called   upon   to  produce   the    original 
i  dakhillas,   and  that  he  did  not  do  so.     To 
Jatroduce  the  copies,  a  vakeel  of  the  Court, 
Baboo  Bhurut  Chunder  Banerjee,  was  called, 
•fid  he,  on   examination,  stated   that    Ram 
Mnndul  took  back  from  the  Court  the  origi- 
[rai    dakhillas     which    had    been    filed    in 
toother  case;  but  we  see  that  the  Moonsiff 
fas  used  the  word  "  Istifsar,"  which  ordina- 
ply  means  an  examination  not  on  oath,  and, 
on  looking  to  the  record,  it  appears  that  this 
was  the  nature  of  the  examination.     Now, 
without  wishing  to  cast  the  slightest  slur  on 
the   character    of   Baboo   Bhurut    Chunder 
Banerjee,  we  must  observe  that  such  an  ex- 
amination of  a  pleader  called  as  a  witness  to 
ee  a  specific  fact  within  his  own  know- 
e,  independently  of  anything  that  may 
have  taken  place  in  the  suit,  as  to  which  he 
might   be    questioned   as    representing    his 
client  (supposing  him  to  have  been  engaged 
in  this  suit),  cannot  be  accepted  as  of  any 
weight  whatever;  but  it  appears  that  these 
dakhillas  were  put  in   in  another  suit  by 
the  brother  of  Ram  Mundul,  and  the  defend- 
&Ram  Mundul.  in  the  course  of  his  exami- 
ition  in  this  suit,  has  admitted  that  he  and 
|ti  brothe*  were  living  in  commensality,  and 
;re    holding    the   lands    to  .which    these 
ikbiilas  refer  in  common  at  the  time  when 
suit,  which  is  described  by  the  Moonsiff 
a  claim  case,  was  instituted,  so  that  they 
ere  certainly  used  in  support  of  the  defend- 
,'s  interests  by  one  who  represented  him  in 
t1 — \  pending  proceedings.     This  being 
',  t     -  -?pears  to  be, sufficient  to  connect 


the  copies  which  have  been  filed   with  jhe 
defendant  in  this  case.     Then,  we  think,  that 
it  was  rightly  argued  that,  if  they  are  admis- 
sible   against    the   defendant  Ram  Mundul, 
they  must  be  taken,  under  the  authority  of  the 
case  in  Volume  X.,  Weekly  Reporter,  above 
quoted,  as  evidence  against  the   intervenor 
who  was  not  bound  to  come  in  and  expose 
himself  to  be  in  any  way  prejudiced  by  the 
evidence  which  had  been  put  on  the  record 
as  against  the  original  defendant,  but  who, 
having  so  come  in  and  made  common  cause 
with   Ram    Mundul,  could  not  object   that 
what  was  good  evidence  before  his  interven- 
tion was  no  evidence   against  him.     What, 
however,  the  effect  of  these  receipts  is  to  be, 
we  are  not  at  present  prepared  to  say.     It 
has  been  suggested  by  respondent's  pleader 
that,  in  the  claim  case  above  alluded  to,  they 
were  rejected  as  not  genuine.     This  is  a  mat- 
ter which  will  have  to  be  considered  here- 
after.    It  is  clear  that,  whatever  their  pro- 
per effect  is,  the  Moonsiff  has  relied  very 
strongly  upon  them ;  and,  if  they  cannot  be 
set  aside  as  inadmissible,  they  are  undoubt- 
edly evidence  which  it  was  necessary  for  the 
Subordinate  Judge  to  dispose  of  before  re- 
versing the  decree  of  the  Moonsiff.     We  are, 
therefore,  of  opinion  that  the  case  will  have 
to  go  back  to  be  re-considered  by  the  Sub- 
ordinate Judge.  As  it  has  become  necessary 
for  us  to  remand  it,  we  desire  to  call  the 
attention  of  the  Subordinate  Judge  to  other 
points   in   the    Moonsiff's  decision  that   he 
should  consider  and  specifically  dispose  of, 
and  also  to  a  point  which  has  been  noticed 
by     my     learned     colleague,     Mr.     Justice 
Kemp,  which  appears  not  to  be  referred  to 
in  the  Moonsiff's  decision.     The  Subordinate 
Judge   will   have   to   consider   whether   the 
other  proceedings  alluded  to  by  the  Moonsiff, 
namely,  the  other  leases  taken  in  the  names 
of  members  of  the  intervenor's  family,  for 
different  portions  of  the   property   sold    in 
execution  of  decree,  do  or  do  not  indicate  a 
want  of  good  faith.     He  will  also  consider 
the  very  small  amount  of  bonus,    namely, 
25  rupees,  that  was  paid  for  the  mokurruree 
lease  in  this  case,  and  the  small  jumma  of 
51  rupees  on  thjs  large  area  of  525  beegahs 
of  brohmuttur  land.     The  Subordinate  Judge 
should  likewise  consider  a  point  which  has 
been  raised  in  the  second  ground  of* special 
appeal,  namely,  whether  it  has  been  shown 
that  Lushkurbond   was  a  separate  debuttur 
mouzah,  and  whether  Nobin  Chunder  Adhi- 
carry  was  in  possession  of  it  as  such  separate 
debuttur  mouzah. 

It  is  not  necessary  that  the  Subordinate 
Judge  should  make  any  express  declaration 
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as  «to  the  validity  of  the  title  of  the  inter- 
vener, if  he  finds  the  existence  of  the  inter- 
mediate tenure ;  but  it  is  necessary  that  he 
should  consider  all  the  circumstances  which 
are  adduced  to  show  that  the  alleged  inter- 
mediate tenure  was  only  set  up  at  the  last 
moment  as  a  device  to  defeat  the  auction- 
purchaser,  the  real  enjoyment  of  the  property 
remaining  unchanged,  before  he  declares  the 
existence  of  that  tenure. 

It  may  be  that  Nobin  Chunder,  finding  the 
Mitters  in  a  strait,  induced  them  to  give  him 
a  lease  on  terms  which  they  otherwise  would 
never  have  listened  to,  and  that  he  entered 
into  the  transaction  as  a  speculation,  the 
profit  or  loss  of  which  w-as  to  concern  him- 
self only.  In  such  case,  his  lease,  if  void- 
able, is,  at  any  rate,  for  the  purposes  of  this 
suit,  a  good  lease.  But,  if  Nobin  Chunder's 
interest  existed  merely  on  paper,  as  alleged 
by  plaintiff,  and  if  it  is  established  that  the 
former  owners  continued  to  enjoy  the  rents 
and  profits  under  color  of  his  name  up  to  the 
date  of  the  auction-sale,  the  plaintiff  will  be 
entitled  to  the  decree  he  obtained  in  the  first 
Court. 

We,  therefore,  think  that  this  suit  must  be 
remanded. 

Costs  to  follow  the  result. 


The  5  th  September  1871. 
Present  : 

The  Hon'ble  it  V.  Bayley  and  G.  C.  Paul, 

Judges, 

Abetment  of  tort— Decree-holder— Damages — 
Section  191,  Code  of  Civil  Procedure— Deli- 
very of  moveable  property — Jurisdiction- 
Dwelling-place  —  Criminal  Courts  —  Posses- 
sory and  proprietary  rights. 

Case  No.  183  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
(he  First  Subordinate  Judge  of  Hooghly, 

dated  the  12th  November  1870. 

%> 

Kashee  Nath  Kooer^(one  of  the  Defendants), 

Appellant, 

versus 

Deb  Kristo  Ramanooj  Doss  (Plaintiff),  and 
others  (Defendants),  Respondents. 


Baboo  Gopal  Lall  Mitter  for  Appellant^ 

Mr,  J,  S.  Rochfori  and  Baboo  Austmm 
Dhur  for  Respondents. 

In  actions  of  wrong,  those  who  abet  thetortioosA 
are  equally  liable  with  those  who  commit  the  wi 

Regard  being  had  tp  the  constitution  of  the 
of  this  country,  which  are  Courts  of  justice, 
and  good  conscience,  a  decree-holder  should  I 
imbursed  damages  for  the  time,  during  which 
kept  out  of  possession  by  the  wrongful  act  of  ail. 
party,  whether  his  claim  for  subsequent  damaga] 
made  in  the  execution  of  the  first  decree  or  in  a 
suit. 

Where  a  decree  is  for  the  delivery  of  moveable 
perty,  and  states  the  amount  to  be  paid  as  an  alt< 
if  delivery  cannot  be  had,  the  goods  must  be  C 
if  capable  of  delivery,  but  if  not  capable  of 
the  assessed  damages  should  be  paid. 

Courts,  having  jurisdiction  over  the  subject- 
a  suit  in  which  a  right  is  asserted,  have  also  j«- 
over  a  supplemental  suit  in  which  the  plaintiff 
follow  out  that  right. 

Whatever  the  purpose  for  which  a  man  may 
another  jurisdiction  than  that  in  which  his  I 
resides,  it  there  is  an  animus  re  tertendi  the  family* 
ing-house  must  be  considered  to  be  his  dwelling 

In  a  simple  question  of  possession,  all  that  a  Gil 
Court  can  dispose  of  is  the  possessory  right,  not 
proprietary  title. 

Paul,  J, — The  facts  connected  with 
case  are  as  follow  : — 

The  two  defendants  Kuroona  Doss 
Ramjee  Doss,  who  were  the  owners  of 
boats,    on   the   23  rd    February   1866, 
one-third  in  each  of  these  boats  to  the, 
iff  for  the  sum  of  Rupees  78  menti 
the  kobalah  of  sale  produced  by  the  plai 
The  plaintiff  and  the  two  defendants,  I 
roonj  Doss  and  Ramjee  Doss,  from  that  ti 
became  co-owners  of  the  two  boats,  w' 
they  let  out  on  hire  in  the  waters  of 
cutta  for  about  two  months.    During 
two  months,  the   plaintiff  received,  as 
share  of  the  net  earnings  of  these  boats, 
sum  of  about  Rupees  40  a  month.   In 
month  of  Jyst,  or  about  the  month  of 
of  the  year  1866,  a  dispute  arose  bet 
him  and  the  co-owners  of  the  two  boats 
regard  to  taking  the  boats  to  Bhod 
and  there  loading  them  with  cargo  for 
cutta,  the  plaintiff  being  unwilling  to  al 
the  boats  to  go  out  of  the  port  of  Ca' 
and  the  defendants  insisting  upon  their 
allowed  to  do  so.    Against  the  plaintiffs 
monstrances,  the  boats  were  at  last  rem* 
to  Bhudressur.     The  plaintiff,  however^ 
lowed  the  boats  to  Bhudressur,  tod 
proceedings   at  the  thannah,  and  the 
were  removed  from  Bhudressur  to  Cband 
nagore  within  the  French  territorr.  n« 
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the  first  time,  the  plaintiff  saw  the  two 
dants  Kashee  Nath  Kooer  and  Modhoo 
acharjee.  These  two  persons  told  him 
^hey  had  purchased  the  boats  for 
pees  1 10,  and  that  they  were  the  owners  of 
boats,  and  declined  to  give  them  up.  The 
other  individuals  who  were  co-owners 
the  plaintiff  seem  to  have  disappeared 
t  this  time.  The  plaintiff  applied  to 
Chandernagore  authorities,  and  in  a 
eeding  which  took  place  between  him 
Modhoo  Thakoor  possession  of  the  boats 
Uodhoo  Thakoor  was  confirmed,  and  the 
in  tiffs  claim  dismissed.  The  plaintiff, 
in  the  month  of  August  1 866,  brought 
it  in  the  Moonsiff's  Court  at  Hooghly 
nst  Kashee  Kooer,  Modhoo  Thakoor,  and 
er  persons  for  the  unlawful  taking  away 
the  two  boats.  I  lis  allegations  in  the 
were  that  the  defendants  had  forcibly 
en  the  boats  from  Bhudressur  into  the 
andernagore  territory,  and  although  the 
t  was  in  form  a  suit  for  the  detention  of 
boats  and  damages  up  to  the  institution 
the  suit,  it  substantially  was  a  suit  to 
ver  possession  of  plaintiff's  one-third 
re  of  the  two  boats  by  having  his  pro- 
letary title  thereto  declared,  and  by  his 
ng  entitled  to  the  profits  made  by  the 
is  from  day  to  day.  In  that  suit  some 
the  defendants  appeared  and  some  did  not : 
t  the  Court  being  satisfied  that  due  pro- 
ses had  issued  against  all  the  defendants, 
ve  a  joint  decree  as  against  all  of  them 
der  the  terms  of  Section  191,  Act  VI II. 
0)f  1859,  which  provides  that  when  the  suit 
M  for  moveable  properly,  if  the  decree  be 
[jpr  the  delivery  of  such  property,  it  shall 
state  the  amount  of  money  to  be  paid 
an  alternative,  if  delivery  cannot  be  had. 
Court  declared  the  plaintiff's  title  to 
•third  share  of  the  two  boats,  ordered 
ssession  to  be  restored  to  him  in  the  way 
which  joint  possession  is  capable  of  being 

£'ven,  and  in  case  such  remedy  could  not 
r    thad,  a  sum  of  Rupees  78  was,  as  an  alter- 
ve,  assessed  as  the  .one-third   value   of 
two  boats.     Damages  at  Rupee  1-6  a  day 
m  the  time  of  the  wrongiul  taking  away 
j  the  defendants  of  the  boats  to  the  filing 
..Of  the  plaint  were  also  awarded.     The  plaint- 
iff made   various  attempts   to  execute   the 
-decree,  but  he  has  been  resisted  in  one  way 
or  another  by  the  defendants,  and  up  to  this 
■moment  he  has  neither  got   possession   of 
!  the  boats,  nor  a  single  penny  of  damages 

that  were  awarded   to   him.     The   decision 

Of  the  first  suit  was  pronounced  on  the  1  ith 

September  1867,  and  confirmed  on  appeal  on 

Vol.  XVI.    ' 


the  4th  February  1868.  After  these  in- 
effectual attempts,  which  continued  from  <he 
4th  February  1868  down  to  the  27th  March 
1870,  a  period  upwards  of  2  years,  the 
plaintiff  filed  the  present  suit  against  the 
same  parties  for  further  damages  in  respect 
of  the  non-delivery  of  possession  of  the 
boats,  and  this  suit  is,  in  substance,  a  suit  to 
obtain  from  the  defendants  the  profits  which 
they  are  said  to  have  obtained  by  the  use  of 
the  boats  from  the  time  the  first  suit  was 
first  instituted  down  to  the  date  of  the  pre- 
sent decree. 

The  case  was  tried    by    the  Subordinate 
Judge,  and   a  decree  given  to  the  plaintiff. 
That  decision  was  reversed  by  Mr.  Bright, 
the  Judge  of  Hooghly,  on  appeal.     In  special 
appeal,  we  considered    Mr.    Bright's   judg- 
ment  unsatisfactory,   and  we,  therefore,  re- 
versed it,  and  called  the  case  on  our  own 
file  to  try  it  as  a  regular  appeal.     We  did 
so,  because  on  a  perusal  of  the  papers  and 
looking  to  the  main  facts  of  this  case,  we 
considered   that   great    injustice    had    been 
done  to  the  plaintiff,  and  that  it  was  neces- 
sary  in  order  to  determine  the  case  fully 
that  the  plaintiff  himself  and  the  defendants 
should  be  examined  before  this  Court.     The 
plaintiff  has  been   examined   and   so  have 
been  the  two  defendants   who  appear,  viz., 
Kashee  Nath  Kooer  and  Modhoo  Thakoor. 
The  plaintiff  in  his  evidence  has  fully  con- 
firmed the  allegations  stated  to  have  been 
made  by  him  in  the  course  of  the  litigation, 
and    has    further  sworn    that  between   the 
date  of  his  decree  in  the  first  suit  and  the 
present  lime  he  had,  on  several  occasions, 
seen  his  boats  at  Chandernagore,  and  that 
about  a  month  ago  he  last  saw  his  boats 
there.     The  plaintiff  gave  his  evidence  in  a 
clear  and  satisfactory  manner.     He  answered 
questions  promptly,  took  no  time  to  deliber- 
ate or  think,  and  he  impressed  the  Court,  as 
also,  I  believe,  every  body  present,  that  he  was 
telling   a   truthful    story   and    was  giving  a 
correct   account   of   the   misfortunes   which 
have  attended  him  since  he  became  the  part- 
owner  of  the  boats,  and  as  to  how  he  was 
made  a  victim  of  grievous  wrong  and  op- 
pression on  the  part  of  these  two  defendants 
conjointly  with  others.     I  fully  believe   his 
story,  and  that  portion  of  it  where  he  says  that 
within  a  month  or  two  of  the  present  time  he 
saw  the  boats  at  Chandernagore.     The  two 
defendants,  Kashee  Nath  and  Modhoo Soodun 
have  been  respectively  examined.     The  mode 
of  their  giving  evidence  contrasts  most  strik- 
ingly with  that  of  the  plaintiff.     Their  an- 
swers are  neither  clear  nor  distinct.    They 
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accordance  with  the  provisions  of  the  English 
Law,  that  a  certain  amount  of  money  should 
be  allowed  as  arr  alternative  if  delivery  of  the 
chattel  in  dispute  cannot  be  had.  If  the  goods 
are  capable  of  delivery,  they  must  be  deliver- 
ed;  if  they  arc  not  capable  of  delivery,  then 
assessed  damages  should  be  paid.  What  Mr. 
Rochfort  asks  is  quite  reasonable.  He  asks 
for  the  delivery  of  the  boats,  and  also  damages 
for  the  boats,  which,  notwithstanding  the  first 
decree  of  the  Court,  have  been  illegally  de- 
tained from  him  up  to  the  present  time,  at 
the  rate  which  had  been  originally  awarded. 
In  page  443,  Addison  on  Torts,  it  .is  said  : 
"  Those  who  take  upon  themselves  to  detain 
"the  property  of  another  are  answerable  foT 
"all  the  consequences  that  naturally  result, 
"in  the  ordinary  course  of  things,  from  the 
"  wrongful  act/' 

Considering,  therefore,  the  gross  con- 
tempt exhibited  by  these  defendants  of 
the  order  of  the  Court  by  illegally  detaining 
the  boats,  considering  the  loss  that  has  been 
occasioned  to  the  plaintiff  in  consequence  of 
this  illegal  detention,  and  being  satisfied  that 
the  defendants  persist  in  secreting  and  ille- 
gally detaining  the  boats,  we  are  of  opinion 
that  this  action  for  damages  is  maintainable. 
This  disposes  of  the  first  objection  raised  by 
Baboo  Gopal  Lall. 

It  is  then  argued  by  Baboo  Gopal  Lall 
Mitter  that  we  have  no  jurisdiction  in  this 
Case,  inasmuch  as  the  defendant  Kashee 
Nath  is  a  resident  of  Chandemagore,  and 
we  have  no  jurisdiction  over  people  of  that 
place.  Now,  if  such  were  the  case,  and  we 
were  satisfied  that  we  had  no  jurisdiction, 
however  strongly  we  might  be  impressed 
with  the  justice  of  the  plaintiff's  case,  we 
should  have  to  yield  to  the  objection  and 
dismiss  this  suit.  But  it  is  to  be  observed, 
in  the  first  place,  that  this  suit  is  only  sup- 
plemental to  the  first  suit,  a  continuation  of 
the  former  suit,  the  plaintiff  seeking  to 
assert  and  follow  out  the  right  which  he 
asserted  in  the  first  suit,  and  therefore,  as  the 
jurisdiction  of  these  Courts  existed  over  the 
subject-matter  in  that  suit,  we  may  hold  that 
jurisdiction  exists  in  this  suit  also. 

Secondly,  from  the  facts  of  this  case,  we 
considertt  sufficiently  established  that  juris- 
diction exists.  There  can  be  no  doubt  as 
regards  the  defendant  Modhoo  Thakoor,  for 
he  is  a  resident  of  Hooghly,  and  therefore 
subject  to  the  jurisdiction  of  these  Courts. 
With  regard  to  the  defendant  Kashee  Nath, 
we  have  to  observe  that  he  has  a  house  at 


Sirsa  in    Hooghly   occupied    by   his  vil 
family,  and  children,  but  it  i 9  alleged, and 
allegation  is  confirmed  by  the  plaintiff* 
he  carries  on  business  at  Chandemagore, 
for  that  purpose  he  at  times  resides  ti 
Now  the  question  is,  whether  the  defem 
was  "dwelling"  at  Hooghly  at  the  time 
this  suit.     It  has  been  held  by  Sir  Mords 
Wells,  and  subsequently  by  several  autl 
ities,  that  the  mere  fact  of  a  person  going  1 
to  another  jurisdiction  for  a  few  days  11 
for  a  temporary  purpose,  is  not  sufficient 
make  out  that  he  is  "  dwelling  "  in  that  ji 
diction  so  as  to  take  him  out  of  the  jurisdi< 
of  the  Court  within  which  his  home  is 
ate.     If   the    defendant   went   to  Cham 
nagore  for  a  temporary  purpose,  he  wc 
clearly  be  within  our  jurisdiction,  bat  k 
alleged  that  he  had  gone  there  for  a  pei 
nent  purpose,   that  is  to  say,  to  carry 
trade, there  as  a  broker.     We  think, 
ever,  that  for  whatever  purpose  he  may  hi 
gone  there,  while  he  has  a  house  at  Hoofl 
where  his  family  resides,  and  there  is 
"animus  revertendi"   that   family  dwelfir 
house  must  be  considered  to  be  his  dwellii 
place.     He  may  no  doubt  remain  daring 
day  at  one  house  and  sleep  at  another, 
his  dwelling  place  must  be  taken  to  be  ihitj 
where  his  home  is,  and  his  home  is  wl 
his  family  resides. 

In  addition  to  this,  we  have  it,  from 
.  evidence  of  the  defendant  himself,  that 
boats  work  between  the  waters  of  Calcoi 
and  Chandemagore,  and  there  is  no  reason 
believe  that  he  lived  permanently  at  Chand 
nagore,  and  did  not  reside  at  Calcutta  4 
the  purpose  of  loading  and  unloading,  am 
carrying  on  his  business  by  means  of  tf 
boats.  Coupling,  therefore,  these  facts 
the  significant  fact  that  the  defendant  has 
a  home  at  Hooghly  where  his  wife,  children* 
and  family  reside,  and  which  is  his  perm*** 
nent  dwelling  place,  we  are  of  opinion  thtf 
we  have  jurisdiction  over  the  defends* 
Kashee  Nath. 

There  is  one  more  objection  taken  by 
Baboo  Gopal  Lall.  He  says  that  the  pro- 
ceedings by  the  French  Court  determined 
the  right  to  the  boats,  and  he  pleads  tu 
judicata.  Now,  in  the  first  place,  whatever 
bar  there  was  •between  the  parties,  the  awe 
ought  to  have  been  pleaded  in  the  first strti 
and  not  in  this.  The  first  suit  determine^ 
the  title  of  the  parties ;  this  suit  is  foioded 
upon  the  decree  in  the  first  suit  !*••£*• 
second  place,  the  plea  of  resjudtcd/a,Mm 
as  Kashee  Nath  was  concerned,  would  art 
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\  for  he  was  no  party  to  the  proceedings 
re  the  French  Court.     Bui  I  would  go 
The    Chandernagore    Court    took 
(isdiction   in  this  matter,   in  consequence 
the   information  given  in  the  Criminal 
irt  with  regard   to  the   removal   of  the 
ts.     The   simple    question   was   one  of 
ision   between  Modhoo    Thakoor    on 
side,  and  the  complainant  on  the  other, 
all     that    the    Chandernagore   Court 
Id   dispose  of  would  be,   not  the  pro- 
;ry   title,   but  the    possessory   title    in 
mdernagore.     I  believe,  by  the  French 
the  present  plaintiff,  not  being  an  inhabi- 
of  Chandernagore,  could  not  sue  the  de- 
Lams  there  for  a  declaration  of  his  title. 
complaint  was  brought  in  respect  of 
;al  detention  of  the  boats,  and  the  simple 
rtion  was,  whether  those  boats  were  in 
possession,  apparently  lawful,  of  Modhoo 
:oor,  or  not.     I  do  not  think,  therefore, 
the  plea  of  res  judicata  can  hold  good, 
all  these  reasons,  we  are  of  opinion  that 
two  defendants  above  named  have  ille- 
lly  detained  the  boats,  and  that,  therefore, 
indemnity,  which  the  plaintiff  is  entitled 
demand,  is  his  proportion  of  the  daily  hire 
£  the  boats. 

m  The  result  of  our  judgment,  therefore,  is 
jbat  the  plaintiff  will  be  entitled  to  a  decree 
for  damages  at  the  rate  of  one  rupee  a  day 
br  the  two  boats  from  the  date  of  suit  down 
b  the  date  of  this  decree.  The  total  of 
Inch  sum  will  be  the  principal  carrying  inter- 
na at  the  rate  of  12  per  cent,  per  annum.  If 
fee  boats  cannot  be  had  in  execution,  or  in  a 
proper  state,  the  plaintiff  will  not  be  entitled 
to  go  on  suing  from  time  to  time,  but  he 
pfcall  receive  interest  at  Rupees  12  per  cent. 
*pon  the  sum  so  awarded. 

In  this  case,  we  regret  to  observe  that 
$rcat  injustice  has  been  done  to  the  plaintiff, 
Wd  that  he  has  suffered  grievous  injury. 
He,  a  poor  man,  had,  by  begging,  got  to- 
gether a  few  rupees  which  he  applied  in 
purchasing  a  share  in  two  boats,  but  of 
*hich  he  has  been  deprived  by  one  of  the 
ntost  remorseless  acts  that  have  ever  come 
to  our  notice.  It  will,  therefore,  be  the 
**jr  of  this  Court  to  see  that  justice  is 
®*ted  out  to  the  injured  plaintiff,  and  that 
■*  is  relieved  from  the  positfon  of  penury 
jnd  beggary  to  which  he  has  been  reduced 
of  the  wicked  and  fraudulent  conduct  of  the 
Wendants.  No  Courts  of  justice  are  more 
Parous  and  humane  in  their  endeavours  to 
*  justice  than  the  French  Courts ;  and  I 
tevc  do  doubt  that,  if  proper  representation 


be  made  to  the  Chandernagore  authorities  to 
aid  the  plaintiff  in  this  matter,  some  redress 
will  be  afforded  to  the  suffering  party.  The 
conduct  of  the  defendants  has,  all  throughout 
this  litigation,  been  characterized  by  fraud 
and  hard  heartedness.  Their  depositions 
before  this  Court  are  tainted  with  gross  false- 
hood and  perjury.  It  would  have  been  our 
duty  to  have  sent  them  before  the  Criminal 
Court,  had  we  felt  that  those  false  statements 
could  have  been  sufficiently  exposed  so  as 
to  justify  a  conviction.  „ We. hope  that  the 
harsh  and  remorseless  conduct  with  which 
the  defendants  have  so  long  obstructed  the 
plaintiff  in  his  righteous  cause  will  henceforth 
cease.  We  also  hope  that  the  gentlemen, 
who  have  so  kindly  assisted  the  plaintiff  in 
this  case,  will  see  what  further  can  be  done 
for  their  client,  and  if  they  can  find  out,  or 
be  satisfied  about  the  existence  of  the  boats, 
this  Court  will  be  happy  to  lend  its  fullest 
aid  in  restoring  them  to  the  plaintiff,  and  if 
it  be  necessary  to  apply  to  the  French  author- 
ities, will  gladly  do  it  to  see  that  the  ends 
of  justice  may  be  fully  attained. 

In  conclusion,  we  have  to  express  our 
thanks  to  Mr.  Rochfort  and  Baboo  A  shoo - 
tosh  Dhur  for  having  kindly  taken  up  the 
plaintiff's  case,  and  done  every  thing  that 
could  be  done  in  his  behalf;  and  also  to 
Baboo  Gopal  Lall  Mitter  for  the  defendant, 
who  has  very  ably  argued  the  case,  making 
all  proper  concessions,  and  displaying  as  much 
sympathy  as,  a  counsel  for  the  defence, 
he  could  fairly  show  in  regard  to  the  hard- 
ship of  the  plaintiff's  cause.  The  decree  of 
the  Lower  Appellate  Court  will  be  reversed 
with  all  costs,  and  a  decree  will  be  made 
as  indicated  in  this  judgment. 

Bayley,  J. — I  am  also  of  opinion  that  the 
plaintiff's  suit  should  be  decreed  in  the 
form  stated  by  Mr.  Justice  Paul,  with  in- 
terest at  1 2  per  cent,  per  annum.  I  have 
never,  in  my  experience  of  witnesses,  seen 
two  such  contrasts  as  the  evidence  of  the 
plaintiff  and  the  defendants  in  this  case, 
when  subject  to  the  examination  and  cross- 
examination  by  the  pleaders  and  the  Court. 
The  promptitude,  readiness,  clearness,  and 
evident  absence  of  duplicity  with  which  the 
plaintiff  gave  his  statement,  impressed  me 
with  the  conviction  that  he  spoke  the  truth, 
whereas  the  hesitation,  duplicity,  <fend  de- 
meanour and  evasiveness  with  which  the  two 
defendants  Kashee  Nath  and  Modhoo  Tha- 
koor gave  their  evidence,  quite  plainly  show- 
ed that  their  statements  were  altogether 
false,  that  they  narrated  a  story  made  up 
shortly  before  their  examination.    I  have  no 
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doubt  that  they  have  grossly  perjured,  and 
that  their  conduct  is  such  as  deserves  punish- 
ment from  a  Criminal  Court  if  it  could  be 
proved. 

With  regard  to  the  question  of  jurisdic- 
tion, I  also  agree  with  Mr.  Justice  Paul. 
It  is  admitted  that  the  defendant  Kashee  • 
Xath  has  a  house  at  Hooghly  which  is 
occupied  by  his  wife,  family,  and  children. 
It  has  been  held  by  Sir  Barnes  Peacock  that, 
"where  a  man  was  temporarily  imprisoned 
"  beyond  the  Court's  jurisdiction,  but  had 
"  his  fixed  residence  and  his  wife  and  family 
"within  it,  he  was  within  the  jurisdiction 
"of  the  Court."  Again:  "  A  man's  dwell- 
"  ing  is  prima  facie  the  place  where  his 
"  wife  and  family  reside,  and  if  he  has  a 
"  dwelling-place  in  one  place,  and  occupy  a 
"  house  and  occasionally  sleep  in  another,  he 
"will  not  be  a  resident  in  the  latter  place, 
"for  his  residence  is  his  domicile,  and  his 
"  domicile  is  his  home,  and  his  home  where 
"  his  family  resides."  (Story's  Conflict  of 
Laws.)  So  that,  under  these  authorities, 
wherever  the  defendant  may  have  resided 
for  a  temporary  purpose,  his  "  dwelling "« 
must  be  taken  in  this  case  to  be  that  where 
his  family  and  children  live.  In  addition  to 
this,  it  has  to  be  observed  that  the  defendant 
himself  has  stated  in  his  deposition  that  his 
boats  worked  for  gain  between  Calcutta  and 
Chandernagore.  Now,  there  is  no  place  be- 
tween these  two  stations  except  the  waters 
of  the  Hooghly,  and  certainly  below  the 
low-water  mark  the  waters  of  the  Hooghly  are 
within  the  jurisdiction  of  the  British  terri- 
tory. 

I  quite  agree  with  Mr.  Justice  Paul  that 
this  has  been  a  case  of  very  great  hardship 
to  the  plaintiff,  and  that  it  will  be  our  duty 
to  render  him  every  possible  assistance  to 
avail  himself  of  a  decree  in  the  execution  of 
which  he  has  been  obstinately  opposed  by 
resorts  to  false  sales  and  foreign  jurisdic- 
tions. 


The  6th  September  1871. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  Dwarl 

Mitter,  Judges. 

Erroneous  consent  by  Vakeel — Clients'  ol 
tions— Instalment-bond— Mortgaged 
—Surplus  proceeds. 

Case  No.  554  of  1871. 

Special  Appeal  from   a   decision  pasted 
the  fudge  of  Tippera/i,  dated  the 
February    i8yrt   affirming   a   decision 
the  Subordinate  fudge  of  that  Disti 
dated  the  2jih  fuly  i8fo. 

Ram  Kant  Chowdhry  (Plaintiff),  AppelU 

versus 

Brindabun   Chunder  Doss  and  others 
(Defendants),  Respondents. 

Mr.  C  Pijfard  for  Appellant 

Baboo  Kalee  Mohun  Doss  for  Respond* 

Where  a  vakeel,  upon  a  mistaken  view  of  the 
goes  beyond  and  contravenes  his  instructions,  his 
neons  consent  cannot  bind  his  client. 

Where  money  is  lent  upon  the  security  of  i» 
able  property  of  a  nature  incapable  of  division,  and 
mortgagee,  on  one  of  the  instalments  becoming  due, 
to  sell  the  entire  property,  he  does  not  thereby  lotf 
lien  over  the  surplus  proceeds. 

fackson,  f. — The  plaintiff  in  this 
sued  to  recover  from  the  defendants 
which,  he  alleged,  had  been  wrongfully  _ 
under  an  erroneous  order  of  Court  to  tk* 
defendants,  being  the  surplus  proceeds  of  1 
sale  in  execution,  to  which  the  nUinOT 
alleged  himself  to  be  entitled  under  the 
following  circumstances : — 

Plaintiff  lent  to  Greesh  Chunder  Bo*  wd 
others,  on  a  bond  specially  registered,  u* 
sum  of  Rupees  16,600,  payable  by  instil- 
ments ;  and  By  way  of  security  for  the  <•• 
payment  of  this  amount  various  prop*!*' 
were  pledged  by  the  deed.  One  of  w 
instalments  falling  due,  and  not  being  pan* 
the  plaintiff,  proceeding  under  Section  5}  €t 
the  Registration  Act,  obtained  a  decree  W 
money  simply,  in  the  year  1867,  *»  * 

t  M 


I7I.J 


Civil 


THE   WISELY   REPORTER. 


Rulings. 


247 


teeution  of  such  decree  he  procured  the 
lie  of  a  portion  of  the  property  already 
jortgaged.  This  property  he  himself  pur- 
Ittsed.  It  does  not  appear  what  precise 
inpofftion  the  property  sold  bore  to  the 
pole  property  mortgaged.  But  it  seems 
pit,  after  payment  of  the  instalment  then 
be,  there  remained  a  surplus  of  about 
■50  rupees  in  the  hands  of  the  Court.  It 
perns  that  these  debtors  had  other  liabilities, 
fed  the  defendants  in  this  suit,  as  well  as  other 
tenons,  had  taken  out  execution  against 
m.  They  accordingly  put  in  attach- 
tst  and  applied  for  an  allotment  of  the 
nee  in  the  hands  of  the  Court.  This 
lication  was  resisted  by  the  plaintiff,  on 
express  ground  that  the  contract  be- 
n  him  and  the  judgment-debtor  reserved 
lien  over  the  balance  of  the  purchasc- 
ey  arising  from  the  sale  of  a  portion  of 
property  mortgaged  to  him.  In  the 
mime,  a  further  instalment  becoming 
the  plaintiff,  again  proceeding  under 
tion  53,  obtained  a  second  decree  in  July 
1868,  in  which,  it  appears,  a  declaration,  to 
be  effect  that  plaintiff  should  realize  the 
ptoonnt  of  his  decree  from  the  mortgaged 
property,  was  inserted ;  and  plaintiff  accord- 
ingly availed  himself  of  this  declaration  in 
isting  the  attempt  of  other  creditors  to 
draw  the  balance  in  the  hands  of  the 
rt.  It  appears  that  after  this  the  plaint - 
1  vakeel,  having  come  to  terms  with  the 
eel  of  the  other  parties,  consented  that 
there  should  be  a  rateable  distribution  of  the 
tlirplas  money;  and  accordingly  he  took 
Alt  a  portion,  and  the  defendant  also  took 
Jot  a  portion  of  the  money ;  and  it  is  for 
P*  recovery  of  the  portion  so  taken  by  the 
[defendants  that  this  suit  is  brought.  The 
was  dismissed  by  the  Subordinate  Judge ; 
the  District  Judge,  although  he  did  not 
ly  concur  in  the  opinion  of  the  Court 
first  instance,  concurred  with  htm  in 
dismissing  the  suit. 

1 .,  Mr.  Piffard  appears  for  the  plaintiff  in 
[•pecial  appeal,  and  has  afforded  us  consider- 
able assistance  by  the  argument  which  he 
addressed  to  us. 

We  have  two  questions  to  consider.  The 
fint  is,  whether  plaintiff  is  eoncluded  by 
the  action  of  his  vakeel  in  the  execution- 
proceedings:  if  the  vakeel  is  entitled  to 
fad  the  plaintiff  by  the  consent  which  he 
ffte,  then  manifestly  a  suit  to  recover  the 
■looey  taken  away  with  his  consent  cannot 

t  maintained. 


We  consider  that  in  this  case  the  vakeel, 
upon  a  mistaken  view  of  Sections  270,  2*71, 
Code  of  Civil  Procedure,  went  beyond,  and 
indeed  contravened  his  instructions  which 
were  to  maintain  the  plaintiff's  right  to  the 
whole  of  the  money  in  Court,  and  that  his 
erroneous  consent  ought  not  to  prejudice 
his  client,  or  operate  as  a  bar  to  his  bringing 
the  present  suit. 

The  next  question  which  arises  in  this 
case  is,  whether  the  plaintiff  had  such  a 
lien  on  the  surplus  proceeds  as  to  entitle 
him  to  recover  it  from  the  hands  of  the 
defendants. 

It  appears  to  us,  after  a  full  consideration, 
that  he  had.  The  money  was  lent  upon 
security  of  certain  immoveable  property, 
and  was  to  be  repaid  by  instalments*  It 
might  well  have  been  that  the  properly 
pledged  should  be  of  such  a  nature  as  to  be 
incapable  of  division ;  and  that  the  plaintiff, 
on  one  of  such  instalments  becoming  due, 
would  have  to  sell  the  entire  property. 
Could  it  be  said  that  he  would,  by  bringing 
the  entire  mortgaged  property  to  sale  for 
the  recovery  of  one  instalment,  lose  all  lien 
over  the  surplus  proceeds  ?  Assuredly,  we 
think  not. 

It  seems  then  to  make  no  difference  that 
in  this  case  the  property  was  capable  of 
being  divided.  The  question,  as  to  what 
portion  of  the  property  should  be  sold  for 
•the  instalment  immediately  due,  would  be 
rather  a  question  to  be  considered  as  be- 
tween the  mortgagor  and  mortgagee  by  the 
Court  executing  the  decree,  and  is  not  a 
question  which  arises  in  the  present  suit. 

We  think  that  the  orders  passed  in  execu- 
tion must  be  considered  to  have  been  pro- 
perly made ;  and  we  are  of  opinion  that 
the  decree-holder,  having  sold,  as  under  the 
contract  he  was  entitled  to,  a  portion  of  the 
property  mortgaged,  merely  converted  the 
property  over  which  he  had  a  lien  into 
money,  and  appropriated  such  portion  of 
that  money  as  would  cover  the  claim  then 
adjudged  and  due  to  him,  but  that  he  did 
not  thereby  part  with  his  lien  over  the 
remainder  of  such  money  any  more  than  he 
parted  with  the  lien  he  had  over  the  remain- 
der of  the  property  mortgaged.  9 

We,  therefore,  think  that  the  decisions  of 
the  Courts  below  were  erroneous,  and  that 
plaintiff  was  entitled  to  recover  the  surplus 
proceeds  from  the  defendants,  with  interest 
from  this  date  at  6  per  cent. 

The  appeal  will  be  allowed  with  costs. 
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The  7th  September  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Damages— Valuation— Jurisdiction. 

Case  No.  613  of  1871. 


Special  Appeal  from   a   decision  passed  by 
the   Judge   of  Moorshedabad,    dated  the 

.    2jrd  February  1871,  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  District* 
dated  the  21st  November  i8jo. 
m 

Joy  Doorga  Dassee  (Plaintiff),  Appellant, 

7'ersus 

Manick  Chand  Baboo  and  others 
(Defendants),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 
Baboo  Rash  Beharee  Ghose  for  Respondents. 

In  determining  the  jurisdiction  of  the  Court  in  a  suit 
for  damages,  the  amount  claimed,  and  not  that  even- 
tually found  due,  must  be  taken  as  the  valuation. 

• 

Jackson,  J. — The  plaintiff  in  this  case 
originally  laid  her  suit  at  Rupees  600  as 
damages.  The  Moonsiff  upon  trial  found  that 
the  plaintiff  was  entitled  to  damages;  but 
that  the  amount  thereof  was  only  Rupees  305. 
He,  therefore,  gave  the  plaintiff  a  decree  for 
that  amount. 


the  plaintiff  claims  a  sum  which  it  is  bey< 
the  jurisdiction  of  the  Small  Cause 
take  cognizance  of,  she  is  entitled  to, 
her  suit  in  the  ordinary  Civil  Court 
jurisdiction  to  entertain  it.    The  special 
spondent  before  us  does  not  attempt  to  ji 
the  judgment  of  the  Judge;  but  he  conf 
that  the  special  appeal  ought  to  fail 
other  questions  which  arise  in  the  case. 
think  that,  as  there  has  been  no  trial  of 
case  upon  the  merits,  we  ought  not  to  ei 
into    these  points,  but    that    we   ought 
remand  the  case  for  trial. 

The  judgment  of  the  Lower  AppeQi 
Court  will  be  set  aside,  and  the  case  remai 
ed  for  trial  upon  the  merits.  Costs  m 
follow  the  result.  i 


The  7th  September  1871. 


Present  : 


The  Hon'ble  1,.  S.  Jackson  and  Dwarkaaq 

Mitter,  Judges. 

Decree— Jurisdiction. 

Case  No.  582  of  1871  under  Act  X.  of  185J 

Special  Appeal  from  a  decision  passed  Jj 
the  Officiating  Judge  of  Backerguafi 
dated  the  3rd  February  i&fr,  revtruw^ 
a  decision  of  the  Deputy  Collector  i 
Dukhin  Shaiazpore,  dated  the  joth  Sd 
tember  i8jo. 

Bnkshoollah  Chowdhry  (Plaintiff), 
Appellant, 


versus 


On  appeal  by  the  defendant,  the  District 
Judge  considers  that,  as  the  damages  were  ; 
ultimately  found  to  amount  only  to  Rupees  ; 
305,  the  Moonsiff  by  his  own  finding  was  ' 
ousted  of  jurisdiction,  the  case  being  within  - 
the  cognizance  of  a  Small  Cause  Court ;  and  j 
therefore  he  reverses  the  judgment  arrived  Baboo  Doorga  Mohun  Doss  for  Appelk 
at  by  the  Moonsiff. 


Hur  Chunder  Chund  (Defendant). 
Respondent. 


The  plaintiff  appeals  specially.  It  appears 
quite  clear  that  not  the  amount  eventually 
found  tiue  as  damages  is  to  determine  the 
jurisdiction  of  the  Court,  but  the  amount 
which  the  plaintiff  claims.  The  plaintiff 
might,  if  she  chose,  have  abandoned  a  por- 
tion of  her  claim  so  as  to  bring  her  suit 
within  the  jurisdiction  of  the  Small  Cause 
Court ;  but  she  was  not  bound  to  do  so.    If 


Baboo  Bykuntnath  Doss  for  Responds 

It  is  within  the  province  of  a  District  Judge  to  I 
and  it  is  his  business  to  declare  if  he  knows,  wheti 
decree,  produced  before  him,  of  a  Court  within  Wsi 
trier,  was  obtained  in  a  proper  Court. 

Jackson,  J. — The  objection  taken  ui 
case  is  that  the  Judge  has  refused  to  reu 
nize  the  decree  obtained  by  the  plaintiff 
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>$.      He  observes  that  each  party  is  in 
rion  of  a  decree ;  one  on  the  side  of  the 
lant  of  1 86 1,  and  the  other  the  one 
we  have  just  mentioned.    The  Judge 
observes   that    the    decree  which  the 
idant  holds  is  one  obtained  in  a  proper 
;  and  the  other,  that  of  the  plaintiff, 
obtained  in  a  Court  which  had  no  juris- 
•km  to  pass  such  a  decree.     It  is  contend- 
that  he  had  no  evidence  on  which  he 
ild  come  to  the  conclusion  that  the  decree 
[1863  was  obtained  in  a  Court  not  having 
(diction  to  make  it ;  and  that  he  has  not 
:dtd9  as  a  matter  judicially  noticed,  that 
is   so;   and   therefore  his   decision    is 
[hoot  legal  foundation. 

It  appears  to  us  that  the  Judge  has  de- 
1  matter,  which  was  within  his  pro- 
to  know,  and  which  it  was  his  business 
declare  if  he  knew  it,  namely,  whether 
decree  produced  before  him,  purporting 
[be  a  decree  for  rent  of  a  Court  within  his 
rict,  was  obtained  in  a  proper  Court  or 
and  the  special  appellant  gives  no 
for  supposing  that  the  declaration  so 
le  by  the  Judge  is  in  fact  wrong. 

We  think,  therefore,  that  the  special  ap- 
tnust  fail,  and  the  decision  of  the  Lower 
Mate  Court  must  be  affirmed  with  costs. 


The  8th  September  1871. 

Present : 

le   Hon'ble    J.    P.    Norman,    Officiating 
\Chief  Justice,  and  the   Hon'ble   H.   V. 
tyfey  and  G.  C.  Paul,  Judges. 


Christians— Marriages. 

Reference  to  the  High  Court,  under  Section 
17,  Act  IV.  of  1&69,  by  the  Officiating 
Judge  of  Backer  gunge,  dated  the  21st 
February  187 1. 

Krislo  Mohun  Christian,  Petitioner, 

versus 

Anunda,   Respondent. 

The  question  as  to  the  validity  of  the  marriage  of  Na- 
faChnstian  converts  does  not  depefld  on  the  presence 
«r  otherwise  of  an  ordained  Minister  of  religion. 

Norman,  C<  J. — This  is  a  case  which 
comes  before  the  Court  for  confirmation  of  a 
'decree  dissolving  a  marriage,  on  the  ground  of 
adultery  of  the  wife,  who  left  her  hus- 
ind's  house,  and  persisted  in  leading  the 

Vol.  XVI.    : 


life  of  a  prostitute,  notwithstanding  repeated 
efforts  on  the  husband's  part  to  reclaim  her. 
The  only  point  is  as  to  the  marriage,  which 
was  celebrated  by  Kenaram,  a  teacher  of 
Christian  converts  under  the  Burisal  Baptist 
Missionary.  He  says :  "  1  married  the  parties 
"  about  10  years  ago  in  the  Church  at  Asgor 
"Sen.  I  produce  the  Register  of  Marriages. 
"No.  261,  23rd  May  1861,  is  the  entry  re- 
"  lating  to  the  marriage  of  the  petitioner  and 
"  respondent.  The  entry  of  the  marriage,  the 
"  signatures  of  the  parties  and  witnesses,  are 
"all  in  my  handwriting.  I  had  verbal  au- 
"  thority  from  Mr.  Page,  then  in  charge  of  the 
"  Burisal.  Mission,  to  marry,  baptize,  and  ad- 
"mit  converts.  I  used  to  perform  these 
"  ceremonies  for  about  ten  years,  up  to  the 
"  passing  of  the  new  Act.  1  have  no  powers 
"  under  the  present  Act,  and  do  not  perform 
"  marriages.  The  ceremony  performed  was 
"  to  cause  the  persons  to  be  married ;  to  de- 
"  clare,  in  the  presence  of  witnesses,  that  they 
"took  each  other  in  marriage,  and  promised 
"  to  cherish,  &c,  each  other  during  life.  I 
"then  joined  their  hands,  and  repeated  the 
"  words,  '  Whom  God  hath  joined  together, 
"  let  no  man  put  asunder.' " 


According  to  the  general  law  of  all  Chris* 
tendom,  a  contract  "per- verba  de  prcesenti," 
where  the  parties,  in  the  presence  of  wit* 
nesses,  solemnly  declare  that  they  take  each 
other  in  marriage,  followed  by  cohabitation, 
°is  deemed  an  actual  marriage.  That  law 
has  been  more  or  less  qualified  in  different 
countries  by  legislation.  It  has  been  quali- 
fied in  England. 

But  I  think  it  must  be  considered  as 
clear  that  the  Common  Law  of  England, 
based  on  an  Institute  of  an  Anglo-Saxon 
King,  requiring  the  presence  of  an  ordained 
priest  to  celebrate  a  marriage,  has  never  been 
introduced  into  the  Mofussil,  and  therefore 
that  the  question  a.s  to  the  validity  of  the 
marriage  of  native  Christian  converts  does 
not  depend  on  the  presence  or  otherwise  of 
an  ordained  Minister  of  religion. 

In  Maclean  versus  Cristall,  Perry's  Ori- 
ental Cases,  page  75,  it  was  held  that  the 
presence  of  a  priest  in  holy  orders  was  not 
essential  to  constitute  a  valid  marriage,  even 
between  two  European  British  subjects  at 
the  city  of  Surat  in  India.  See  also  Latour 
versus  Teesdale,  8  Taunton,  page  830. 

In  the  present  case,  all  difficulty  is  remov- 
ed by  the  10th  Section  of  the  Indian  Mar* 
riage  Act,  V.  of  1865,  which  enacts  that  "all 
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marriages  which  shall  have  been  solemnized 
irf  India  before  the  commencement  of  this 
Act  by  persons  who  have  not  received 
Episcopal  ordination,  or  who  have  not  other- 
wise received  express  authority  to  solem- 
nize such  marriages  under  Acts  of  Parlia- 
ment or  Acts  of  the  Governor-General  in 
Council,  shall,  if  not  otherwise  invalid,  be 
deemed  valid  to  all  intents  and  purposes/' 


We  have  read  the  evidence,  and  are  satis- 
fied that  the  decree  dissolving  the  marriage 
ought  to  be  confirmed. 

Bayley,  y. — I  am  of  opinion  that,  on  the 
evidence  on  the  record,  the  decree  of  the 
Judge  of  Backergunge  dissolving  the  mar- 
riage ought  to  be  confirmed. 

Paul,  y. — I  concur  in  coniirming  the  de- 
cree passed  in  this  cause  dissolving  the 
marriage  of  the  parties. 


The  9th  .September  187  c 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
yustice,    and    the    Hon'ble     Dwarkanath 
Mitter,  yudge. 

1 

Conjugal  separation— Right  of  suit 

Reference  to  the  High  Court  by  the  Officiat- 
ing yu<?gt  °f  Ihe  Small  Cause  Court  at 
Midnapore,  dated  the  i$th  May  /Syi. 

Ellen  Victoria  Hughes,  Plaintiff, 

versus 
Arthur  John  Hughes,  Defendant. 

A  suit  is  not  maintainable  by  a  wife  for  an  allowance 
from  her  husband  on  an  agreement,  for  which  the  sole 
consideration  is  -  a  stipulation  that  the  wife  is  not  to 
communicate  with  or  molest  her  husband,  such  stipula- 
tion falling-  within  the  general  rule  that  a  deed  of  sepa- 
ration entered  into  by  husband  and  by  wife  without  the 
intervention  of  trustees  is  void. 

Norman,  C.  y.  -This  is  a  suit  by  Mrs. 
E.  V.  Hughes  against  Arthur  J.  Hughes, 
her  husband,  for  one  month's  allowance, 
Rupees  1 50,  under  the  following  agreement ;_ 


a 


a 
tt 


"  Memorandum  of  agreement  entered  ti 
"between  Arthur  John  Hughes  and  El 
"Victoria   Hughes  00  the    13th    ¥e\ 

1871. 

"  1.  The  said  Arthur  John  Hughes  agi 
to   pay  on  or  before   the    15th  of  e 
month  to  the  credit  of  the  said  Ellen 
toria  Hughes  into  any  bank  which  may 
selected  by  herjthe  sum  of  Rupees  one  hi 
dred  and  fifty  only. 

"2.  The  said  Ellen  Victoria  Hagkj 
does  hereby  covenant  and  agree  that,  4 
long  as  she  receives  maintenance  at  '*" 
rate  aforesaid  from  the  said  Arthur  Jc 
Hughes,  she.  will  not  communi 
with  and  molest  him  in  any  way,  and 
further  undertakes  not  to  run  into  debt, 
to  be  responsible  for  all  debts  contra* 
by  her." 


tt 
tt 

it 
ti 
ti 
ti 


Both  parties  are  European    British 
jects.     The  Officiating  Judge  of  the  Si 
Cause   Court  of   Midnapore,  Baboo  ju< 
Nath  JNIullick,  dismissed  the  suit,  subject 
the  opinion  of  this  Court.  I 

We  are  of  opinion  that  the  suit  cannot  h 
maintained — not  on  the  question  of  fort! 
because  we  do  not  doubt  that  in  the  Cbwi 
of  this  country  a  married  woman  is  com» 
tent  to  maintain  a  suit  if  she  has  a  can 
of  action — but  on  the  broad  ground  tM 
no  suit  is  maintainable  on  the  agreement  bf 
Arthur  J.  Hughes  to  pay  to  his  wife  Rupea 
150  a  month. 

The  principal,  and  in   point  of  law  m 
sole,  consideration  for  that  agreement  m 
pears  to  be  the  stipulation  that  the  wffeij 
not  to    communicate    with  or  molest  M 
husband — a  provision,    the  object  of  wbic| 
is  simply  to  provide  for  continued  sepatfc 
tion    and    the    cessation    of  all  conDubwj 
intercourse,  which  taken  by  itself  is  contflQ 
to    public     policy.    The    stipulation   &8f 
within  the  general  rule  stated  by  Story,  tbtt 
a  deed  of  separation  entered  into  by  haft* 
band  and  wife,  without  the  intervention  rf 
trustees,  is  void.    In  deciding  this,  *e  do 
not  desire  to  be  understood  as  saying,  tha> 
if  for  a  good  consideration — as,  for  instance, 
the  wife  relinquishing  her  equity  to  a  settkj 
ment,  or  as  a  compromise  of  an  inttrtM. 
suit  for  judicial  separation,  10  avoid  poblkr 
scandal — a  husband  were  to  agree  10  pay  ^ 
wife  an  annuity,  the  wife  might  not  enforCJ 
her  right  by  a  suit  in  a  Mofussil  Court  W 
this  countrv. 
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The  nth  September  1871. 
Preunt : 


i  The  Hon'ble  L.  S.  Jackson  and  A.  G. 
I  Macpherson,  Judges. 

r 


rnctuary  mortgages  —  Interest  —  Time  for 
payment— Foreclosure. . 


Case  No.  114  of  187 1. 

*u!ar  Appeal  from  a  decision  passed  by 
}the  Subordinate  Judge  of  Sarun,  dated 
^ike  2jth  February  i8jr. 

iga  Pershad  Roy  and  others  (Defendants), 

Appellants, 

versus 

;e  Enayet  Zahera  and  others  (Plaintiffs), 
Respondents. 

>0f     Vnnoda     Pershad     Bancrjee    and 
fohesh  Chunder  Choivdhry  for  Appellants. 

R.  T.  Allan  and  Baboos  Huree  Mohun 
Chu eke r butty  and  Rughoobuns  Sahoy  for 

Respondents. 

1 

rfn  an  usufructuary  mortgage,  where  there  is  no  sti- 
■Woo  for  interest,  the  mortgagee  is  not  entitled  to  it, 
■tasufruct  going  in  lieu  of  interest. 

Ljhe  effect  of  a  stipulation,  as  to  re-payment  at   a 
kdfied  time,  is  to  entitle  the  mortgagee,  if  so  minded, 
■  foreclose  at  that  time  in  the  event  of  re-payment 
pt  feeing  then  made. 
It 

Jackson,  J. — This  appears  to  me  to  be 
I  very  plain  case. 

The  ancestor  of  the  plaintiffs,  in  the  year 
^825,  mortgaged  a  fractional  share  of  two 
boozahs  in  the  district  of  Sarun  to  the 
poestor  of  the  defendants  in  consideration 
)K  a  loan  of  5,000  sicca  rupees. 

i  < 

•  The  contract  between  the  parties,  which 
reduced  to  writing,  contains  no  stipula- 
tor interest,  but  it  was  agreed  that  the 
ipal  amount  should  be  repayable  on  a 
mentioned,  namely,  by  the  end  of 
ro  1259,  in  default  of  which  the  sale 

ms  to  become  absolute. 

* 

The  amount  was  not  repaid  within  the 
period  specified,  but  the  wife  of  the  mort- 
gagor, in  the  year  1861,  brought  a  suit  in 
wbkh  she  sought  to  recover  possession 
tttbout  payment  of  any  sum  by  way  of 
principal,  on  the  allegation  that  the  mort- 
fftgee  had  derived  from  the  property  in  his 
possession  profits  equivalent  to  the  entire 
fmouni  of  principal  together  with  interest 

i  1  a  per  cent,  per  annum.    This  suit  was 


i  dismissed  in  the  year  1863  by  the  Principal 
1  Sudder  Ameen. 

The  mortgagee  subsequently,  on  the.  14th 
;  March   1866,  presented  a  petition  of  fore- 
'  closure,  and,  on  the  28th  November  of  the  ' 
same  year  presented   a  further  petition  re- 

•  citing  that,  by  agreement  between  the  parties, ' 
the  term  of  grace  was  further  extended  to 
Bhadro  1275,  and  that,  on  payment  of   the 

!  sum  stipulated  in  the  bond  within  that  time, 
the  mortgagor  would  be  entitled  to  recover 
possession  of  the  property.  The  mortgagor 
has  now  paid  into  Court  a  sum  (in  Com- 
pany's rupees)  of  51350-9-7  being  the  equi- 
valent of  the  5,000  sicca  rupees  originally, 
and  claims  possession  of  the  property. 

I  The  defendants,  the  mortgagees,  in  their 
!  written  statement  alleged  that  they  were  en- 
titled to  a  large  sum,  namely,  5,342  rupees, 
as  unliquidated  interest,  and  claimed  to  re- 
tain the  property  until  that  amount  was 
paid. 

The  Subordinate  Judge,  who  tried  the 
,  suit,  was  of  opinion  that,  by  the  contract 
;  between  the  parties,  the  usufruct  was  to  be 
!  taken  by  the  mortgagee  in  lieu  of  interest, 
and  that  the  plaintiffs  were  entitled  to  re- 
{  cover  possession  of  the  property  on  payment 
!  of  the  bare  principal,  and  he  gave  a  decree 
J  accordingly. 

The  defendants  have  come  up  in  appeal, 
and  thev  contend  that,  inasmuch  as  the 
"contract  between  the  parties  was  not  carried 
:  out  in  precise  accordance  with  its  terms, 
1  that  is  to  say,  the  amount  of  principal  had 
not  been  repaid  within  the  date  originally 
stipulated,  namely,  the  end  of  Bhadro  1259, 
the  plaintiffs  could  only  be  entitled  to  pos- 
'  session  of  the  property  after  an  account 
I  taken  on  the  basis  of  the  mortgagee  being 
;  entitled  to  interest  at  12  per  cent,  upon  the 
!  principal ;  and  that,  unless  it  was  shown  that 
!  the  usufruct  amounted  to  more  than  such 
;  interest,  the  mortgage  would  subsist. 

'  It  appears  to  me  there  is  no  ground  for 
i  this   contention.     We   are   referred    to    the 

case  of  Forbes  against  Ameeroonnissa  Be- 
|  gum  in  X.  Moore's  Indian  Appeals,  page  340,* 

and  to  the  case  of  Shah  Mukhun  Lall  against 

•  Baboo  Sree  Kishen  Singh  in  XII.  Moore's 
Indian  Appeals,  page   159.!     The   case  of 

<  Shah  Mukhun  Lall  differs  entirely  from  the 
present.  In  that  case,  the  plaintiff,  on  pay- 
ment of  a  sum  of  money  from  the  defendant 
on  the  security  of  immoveable  property,  had 

•  5  \v.  R  ,  P.  C,  p.  47. 
t  11  W.  R.,  P.  C,  p.  19. 
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given  a  lease  of  that  property  for  20  years  ; 
and  Tie  brought  his  suit  in  order  to  recover 
possession  of  the  property  before  the  expira- 
tion of  the  20  years.  The  Judicial  Com- 
mittee of  the  Privy  Council  held  that,  as  the 
plaintiff  sought  to  set  aside  his  contract,  he 
could  only  recover  possession  of  the  proper- 
ty on  equitable  terms,  and  therefore  ordered 
that  he  should  pay  interest  at  the  rate  of  12 
per  cent,  instead  of  9  per  cent.,  the  rate  sti- 
pulated in  the  bond.  The  case  of  Forbes 
against  Ameeroonnissa  Begum  does  not  ap- 
pear to  me  to  affect  the  case  at  all. 

In  the  present  case,  however,  there  is  no 
stipulation  for  interest.  The  ordinary  un- 
derstanding in  these  agreements  is  that, 
where  there  is  no  stipulation  for  interest, 
the  mortgagee  is  not  entitled  to  interest,  but 
that  the  usufruct  goes  in  lieu  of  interest. 
The  effect  of  the  stipulation  as  to  re-pay- 
ment in  Bhadro  1859  was,  it  seems  to  me, 
that  the  mortgagee,  if  he  was  so  minded, 
would  have  been  entitled  to  foreclose  his 
mortgage  at  that  time.  He  did  not  choose 
to  do  so,  and  thought  it  for  his  interest  to 
hold  on  the  property ;  and  upon  his  finally 
issuing  the  notice,  the  plaintiff  has  come  in 
and  done  that  which  he  was  bound  to  do, 
namely,  paid  into  Court,  and  tendered  the 
amount  of  the  principal  advanced. 


The  1 2th  September  1871. 

Present :  * 

The   Hon'ble   L.   S.   Jackson    and   A. 
Macpherson,  Judges. 

Minor's  estate— Liability  of  guardian. 

Case  No.  664  of  1871. 


Special  Appeal  from  a  decision  passed 
the    Judge   of  Bhaugulpore,    dated  1 
ijth  April  i8ji,  affirming  a  decision 
the  Subordinate  Judge  of  that  Disti 
dated  t lie  17th  January  i8jo. 


Gireewur  Singh  and  another  (Plaintiffs), 

Appellants, 


versus 

Muddun  Lall  Doss  (Defendant),  Respondent^ 
Mr.  R.  E.  Twiddle  for  Appellants. 


There  is  a  point  in  the  case,  namely,  that 
in  the  previous  suit  by  Mussamut  Ruhman' 
she  had  herself  declared  that  interest  would 
be  payable  at  the  rate  of  1  per  cent,  per 
mensem.  But  that  arose  under  these  cir- 
cumstances. In  that  suit  the  plaintiff 
sought  to  recover  possession  of  the  property 
without  payment  of  the  principal,  alleging 
that  the  usufruct  of  the  property  had  at  that 
time  covered  both  principal  and  any  rea- 
sonable interest,  which  she  fixed  at  12  per 
cent.,  the  usual  rate  of  interest  allowed  by 
the  Courts.  That  suit  was  dismissed,  and 
the  mere  suggestion  there  made  of  account- 
ing at  the  rate  of  12  per  cent,  will  not  affect 
the  contract  between  the  parties. 

Under  these  circumstances,  it  appears  to 
me  that  the  Court  below  was  perfectly  right 
in  giving  the  plaintiff  a  decree,  and  this  ap- 
peal must  be  dismissed  with  costs. 

Macpherson,  J.— I  concur.  There  is  no 
ground  whatever  for  the  contention  that  the 
plaintiff  has  been  foreclosed,  because  interest 
at  12  per  cent,  was  not  deposited  in  addition 
to  the  principal. 


Baboo  Go  pal  Lall  Mitter  for  Respondeat,1 

Where  an  act  done  by  a  guardian  is  one  ir 
naturally  out  of  the  management  of  the  minor's < 
and  especially  where  it  is  concurred  in  by  other 
sharers  of  the  same  property,  the  liability  for  such 
attaches  not  to  the  guardian,  but  to  the  estate. 

Jackson,  J. — No  doubt  the  decision  of  M 
Lower  Appellate  Court  might  have  ptatf 
the  questions  which  arose  in  this  case  i»  * 
somewhat  clearer  light  than  they  have  beet 
placed ;  but  it  does  not  appear  to  me  A* 
the  plaintiff  has  suffered  any  injustice  by  &* 
result  of  the  suit,  or  that  we  are  required,  » 
the  interests  of  justice,  to  disturb  tb«  deci- 
sion  in  which  both  Courts  have  concurred. 


The  suit  was  to  set  aside  the  sale  by  the 
plaintiff's  mother  of  a  fractional  share  io  * 
certain    property   which   the 
inherited  from  his  father. 


had 


It  appears  that  a  decree  had  been  gW 
against  the   mother,  acting  as  a  g%*m\M 
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m  a  rait  for  wassilat  by  a  person  who 
|d  purchased  a  7-annas  share  of  this  pro- 
kip*  and  in  execution  of  the  decree  the 
lore  of  the  minor  had  been  attached  and 
fes  about  to  be  sold,  when  the  mother,  not 
ibing  herself  as  the  guardian  of  the 
or,  but  as  the  widow  of  the  late  owner, 
greyed  away  the  minor's  share;  and  it  is 
sale  which  the  minor  seeks  to  set  aside. 

The  defendant,  however,  alleged  that  the 
ile  had  been  made  by  the  widow  as 
pardian ;  that  the  decree  and  the  liability 
re  such  as  would  affect  the  minor;  and 
tf  moreover,  the  mother  had  received  and 
plaintiff  was  now  in  the  enjoyment  of 
mokurruree  of  100  beegahs,  being  part 
this  estate,  at  a  mere  nominal  rent,  which 
a  part  of  the  consideration  for  which 
consented  to  the  sale  of  the  share. 

Now,  this  part  of  the  case  was  altogether 
^pressed  by  the  plaintiff;  and  the  Courts 
tow,  having  gone  into  the  case,  appear  to 
ive  come  to  the  conclusion  that  the  defend- 
it's  allegations  are  in  substance  true. 

In  considering  whether  a  minor  is  bound 
fcy  a  decree  against  his  guardian,  the  nature 
pf  the  act  committed  by  the  guardian  which 
[led  to  the  decree  against  her  would  have  to 
Pbe  taken  into  consideration.  If  she  had 
jfone  oat  of  her  way  to  do  a  wrongful  act — 


The  13th  September  1871. 

Present  : 

The    Hon'ble    J.    P.    Norman,    Officiating 

Chief  Justice. 

Court  Fees  Act,  1870— Stamps— Letters  of  ad- 
ministration. 

Case  referred  to  the  Chief  Justice  by  Mr. 
R.  BelchamberSy  Taxing  Officer  of  the 
High  Court y  under  Section  5  of  the  Court 
Fees  Act,  i8jo. 

In  the  goods  of 

Lieutenant-General  Peter  Innes,  deceased. 

When  letters  of  administration  are  granted  in  re- 
spect of  property  which  is  subject  to  a  mortgage,  the 
value  of  the  property  for  the  purposes  of  estimating  the 
ad  valorem  duty  payable  under  the  Court  Fees  Act, 
1870,  is  the  value  of  that  with  which  the  Administrator 
is  to  deal,  via.,  the  value  of  the  entire  property  less  the 
amount  of  the  incumbrance. 

Where  an  ad-valorem  stamp-duty  had  been  paid  on 
a  portion  of  the  property  of  the  testator  under  letters  of 
administration  which  were  valid  until  revoked,  it  was 
held  that,  in  determining  the  stamp  to  be  affixed  to  new 
letters  of  administration  to  be  granted,  credit  should  be 
given  for  the  amount  of  duty  which  had  been  already 
paid,  and  such  duty  was  not  payable  a  second  time. 

Reference. — On  .  9th  June  last,  letters  of 
administration  of  the  property  and  credits  of 
Lieutenant-General  Peter  Innes,  deceased, 
were  granted  by  the  Judge  of  Simla  to  the 


CT  .      k-  k  ^    ;  i      ?         ;   «    Secretary  of  the  Simla  Bank    Corporation 

mn  act  which  did  not  properly  arise  out  of        .       3      1.,  .  L  ..      .    X      *  • 

C*\l™„„o™^f  m  tK.  X!wL»'« HZJ^tL     4as  t0  a  creditor,  without  notice  to  the  Ad- 
"^anagement  of  the  minors  property-^l     .  .  ^       ,   wh     under  s     . 

£?^%S  'S^  the   Administrator-General's   Act,    1867' 

*c  minor  would  not  be  bound     But  where    .  . ,  d         ^      of    administra  ion    & 


[die  act  done  is  one  arising  naturally  out  of 
[the  management  of  the  minor's  estate,  and 
^especially  where  it  is  concurred  in  by  other 
Co-sharers  of  the  same  property,  there  seems 
4o  be  no  reason  why  the  liability  should  be 
declared  to  be  that  of  the  guardian  and  not 
the  estate  which  she  is  managing.    Taking 
to   consideration    also   the   fact   that   the 
plaintiff  is  in  possession  of  part  of  the  con- 
sideration which  the  mother  received,  and 
ithat  he  has  not  either  mentioned  this  matter 
Or  showed  any  disposition  to  give  up  that 
benefit,  I  consider  that  not  having  disclosed 
the  whole   of  the   facts   which    the   Court 
would  have  to  be  acquainted  with  before  it 
could  do  justice  between  the  parties,  he  is 
not  entitled  to  the  relief  he  claims.    It  seems 
to  me,  therefore,  that  the  decision  of  the 
"Court  below  is  in  substance  correct. 

The  appeal  will  be  dismissed  with  costs. 
.    Macpherspn,  J. — I  concur. 


1 


preference  to  "a  creditor,  or  legatee  other 
than  an  universal  legatee,  or  a  friend  of  the 
deceased." 

It  would  seem  that  the  property  in  re- 
spect of  which  the  letters  of  administration 
were  granted  was  taken  to  be  of  the  value 
of  Rupees  10,000,  for  it  was  on  that  amount 
that  the  ad-valorem  fee  of  two  per  centum, 
prescribed  by  Clause  n,  Schedule  1  of  the 
Court  Fees  Act,  was  paid. 

On  22nd  August  last,  the  Judge  of  Simla, 
on  the  application  of  the  Administrator- 
General,  cancelled  the  letters  of  administra- 
tion so  granted  by  him  to  the  Secretary  of 
the  Simla  Bank,  subject  to  the  costs,  includ- 
ing the  ad-valorem  fee  of  Rupees  200,  being 
paid  out  of  the  assets  of  the  deceased. 

The  property  of  the  deceased  is  estimated 
by  the  Administrator- General  to  be  of  the 
value  of  Rupees  2,00,000 ;  but,  as  stated  by 
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him,  "there  are  .mortgages,  charges,  and  in- 
curftbrances  to  the  amount  of  Rupees  1,53,000 
and  upwards. " 

The  Administrator-General,  who  has  now 
obtained  from  this  Court  letters  of  adminis- 
tration of  the  property  and  credits  of  the 
deceased,  submits  that  he  is  liable  to  pay 
probate- duty  in  respect  only  of  the  differ- 
ence between  the  above  two  sums  of  Rupees 
2,00,000  and  Rupees  1,53,000,  and  that  the 
amount  payable  as  probate-duty  should  be 
reduced  by  Rupees  200,  that  sum  having  been 
already  paid  in  respect  of  the  former  letters 
of  administration. 

Under  the  English  Stamp  Act,  55  Geo. 
III.,  C.  184,  probate-duty  is  payable  on  the 
value  of  the  estate  and  effects  of  the  de- 
ceased, "  without  deducting  anything  on 
account  of  the  debts  due  and  owing  from 
the  deceased."  It  is  not  until  the  debts 
have  been  actually  paid  that  the  return  of 
stamp-duty  on  the  amount  of  the  paid-up 
debts  may  be  claimed  under  the  provisions 
of  Section  23  of  5  and  6  Vic,  C.  79. 

The  Court  Fees  Act,  like  the  English 
Stamp  Act,  contains  no  provision  under 
which  the  payment  of  probate-duty  may  be 
exempted  on  account  of  debts  in  anticipa- 
tion of  the  debts  being  paid;  nor  does  it 
contain  any  provision  for  the  return  of  stamp- 
duty  similar  to  that  in  Section  23  of  5  and 
6  Vic,  C.  79. 

As  to  the  sum  of  Rupees  200  paid  in  respect 
of  the  former  letters  of  administration,  that 
should,  I  think,  be  treated  as  a  payment  in 
part  of  the  ad-valorem  fee  payable  under 
the  Court  Fees  Act,  and  credit  should  be 
allowed  for  such  payment.  But  both  this 
and  the  other  question  submitted  by  the 
Administrator-General  are  referred  for  the 
final  determination  of  the  Honorable  the 
Chief  Justice. 

Opinion  of  the  Chief  Just  ice. 

I  am  of  opinion  that,  when  letters  of  ad- 
ministration are  granted  in  respect  of  pro- 
perty which  is  subject  to  a  mortgage,  the 
value  of  the  property,  for  the  purposes  of 
estimating  the  ad-valorem  duty  payable 
under  the  Court  Fees  Act,  1870,  is  the 
value  or* that  with  which  the  Administrator 
is  to  deal,  vis.,  the  value  of  the  entire  pro- 
perty, less  the  amount  of  the  incumbrance. 

On  the  second  question,  1  think  that  the 
Government  having  received  the  ad-valorem 
duty  on  a   portion   of  the  property  under 


letters  of  administration  which  were 
until  revoked,  such  ad-valorem  doty  k 
payable  a  second  time.  I  think  iha£ 
letters  of  administration  to  the  Adminsj 
tor-General  should  recite  the  former  gi 
and  the  fact  of  the  payment  of  stamp 
thereon,  and  that  credit  should  be  taken 
the  payment  of  Rupees  zoo  ad  valorem 
on  the  former  letters  in  determining 
stamp  to  be  affixed  to  those  now  granted.  I 


The  13th  September  1871. 

Present ; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GI 

Judges. 

Rent-suit— Gomashta— Section  13,  Act  VII 

<B.  C.)>  X869U 

In  the  Matter  of 
Ram  Lall   Kurfurma   (Plaintiff).  Ptlilm 

versus 

Ram  Tarun  Koondoo  (Defendant),  Opp$s 

Party. 

Baboo  Annund  Chunder  Ghossal  for 
Petitioner. 

No  one  for  Opposite  Party. 

A  gomashta  holding  a  written  authority  trotn 
employer,  and  suing  for  rent  in  the  name  and  00 r 
of  the  latter,  should  be  admitted  as  the  rec 
agent  of  such  employer  within  the  meaning 
tion  13,  Act  VIII.  (B.  C),  1869. 

This  is  an  application  on  the  part  of 
Lall  Kurfurma,  a  gomashta,  who  states 
he  brought  a  suit  for  rent  on  behalf  of 
employer,   and  that  both  the  Courts  bel 
have  declined  jurisdiction  on  the  gi 
that  the  suit  must  be  brought,  not  in 
name  of  the  gomashta,  but  in  the  name 
the  employer.    Under  Section  32  of  the 
Rent  Act,   Act  VIII.  of  1869,  every 
or  gomashta  specially  authorized  shall, 
the  purposes  of  all  suits  for  any  of  the 
of  action  mentioned  in  Sections  27,  *8> 
and  30  of  this  Act,  be  admitted  as  the 
cognized  agent  of  such  employer  wiibiai 
meaning  of  Section  13,  Act  VIII.  of  ir 
Now,  this  beijig  a  suit  for  rent,  it  fell 
Section  29,  and  therefore  Section  Ji  ** 
plicable.      It  has  been  held  that  no  *£< 
can  act  unless  he  holds  a  written  auihonq 
from  the  hands  of  his  employer.  In  this1 
the  gomashta  does  hold  authority.    1* 
also  been  held  that  a  gomashta  cannot 
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Is  own  name,  but  must  sue  in  the  name 
chis  employer.     On  turning  to  the  copy 
plaint  which  has  been  read  to  us,  we 
that  the  gomashta  did  sue  in  the  name 
on  behalf  of  his  employer. 

re  therefore  think  that  both  the  Courts 
wrong  in  declining  jurisdiction,  and  we 
rect  them  to  try  the  case. 


decree,  Act  III.  of  1870,  B.  C,  came  jnto 
force ;  and,  under  Section  2  of  that  Act,  the 
suit  was  transferred  to  the  Moonsiff's  Court. 
Subsequently,  the  Moonsiff  made  an  order 
for  the  issue  of  execution;  and  thereupon 
the  present  petitioner  appeared  in  the  Moon- 
siff's Court,  and  stating  that  he  wished  to 
apply,  under  Section  58  of  Act  X.  of  1859, 
to  have  the  case  re-heard,  on  the  ground  that 
the  decree  of  the  7th  May  had  been  obtained 
against  him  ex-parie,  without  his  having  had 
any  notice  that  a  suit  was  instituted  against 
him,  he  prayed  the  Moonsiff  to  send  the 
record  back  to  the  Deputy  Collector,  in  order 
that  an  application  might  be  made  to  the  De- 
puty Collector  for  a  re-hearing.  The  Moonsiff 
declined  to  send  the  record  back  to  the 
Deputy  Collector,  but  at  the  same  time 
apparently  expressed  an  opinion  that  it  was 
not  in  the  Moonsiff's  Court,  but  in  the 
Deputy  Collector's  Court  alone,  that  the  ap- 
plication, under  Section  58,  could  be  enter- 
tained. An  application  was  subsequently 
made  to  the  Deputy  Collector,  who  sent  for 
the  record  from  the  Court  of  the  Moonsiff, 
and,  on  the  22nd  of  December  1870,  ordered 
that  there  should  be  a  fresh  trial.  On  the 
27th  of  February  1871,  he  re-heard  the  case, 
and  decided  it  in  favor  of  the  defendant  (the 
present  petitioner). 

On  appeal  to  the  Collector,  the  Collector 
held  that  the  Deputy  Collector  had  no  power 
Ao  set  aside  the  order.. 

It  appears  to  us  to  be  clear  that  the  Deputy 
Collector  had  no  jurisdiction  in  the  matter, 
and  that,  under  Act  111.  of  1870,  B.  C,  it  was 
by  the  Moonsiff,  and  by  the  Moonsiff  alone, 
that  the  application  for  the  re  hearing  of  the 
case,  under  Section  58,  Act  X.  of  1859,  could 
be  heard.  We  think  the  whole  of  the  pro- 
ceedings of  the  Deputy  Collector  are  irregu- 
lar and  without  jurisdiction.  But  the  fact 
that  the  Deputy  Collector  was  acting  without 
jurisdiction,  does  not  give  the  Collector 
jurisdiction  in  the  matter.  The  Deputy  Col- 
lector's proceedings  were  wholly  irregular: 
but,  so  far  as  we  know,  no  provision  is  made 
for  any  appeal  to  the  Collector  in  such 
cases,  and  the  proper  remedy  would  have 
been  by  an  application  to  this  Court.  In 
strictness,  therefore,  we  think  the  petitioner 
is  entitled  to  a  rule  (if  it  be  worth  bis  while 
to  issue  it)  calling  upon  the  opposite  party 
to  show  cause  why  the  Collector's  order 
should  not  be  set  aside. 

Final  Order. 

Jackson,  J. — We  do  not  consider  it  neces> 


The  13th  September  187 1. 

Present  : 

ie  Hon'ble  L.  S.  Jackson  and  A.  G.  Mac- 
pherson,  Judges. 

transfer  under  Act  III.  (B.  C.)  1870— Re-hear- 
f  mg— Jurisdiction— Section  58,  Act  X.,  2859. 

1 

In  the  matter  of 

Wooma  Churn  Moojoomdar,  Petitioner, 

versus 

Chunder  Kant  Roy  Chowdhry,  Opposite 

Party. 

Baboo  Anund  Chunder  Ghossal  for 
Petitioner. 

!  Baboos  Rash  Beharee  Ghose  and  Bhowanee 
\x         Churn  Dutt  for  Opposite  Parly. 

►  ;,When  a  suit,  in  which  a  decree  ha§  been  passed  by  a 
jBttttoty  Collector,  is  transferred  to  a  Moonsiff's  Court 
tader  Acl  III.  (B.  C),  t$70>  an  application  for  re-hear- 
fcf  under  Section  $8,  Act  X.  of  1859,  can  only  be  heard 
pf  the  Moonsiff. 

jUacphtrson  and  A  ins  lie,  J  J.,  passed  the 
%  following  order  on  the  j/st  July  187 1. 

\  Macpherson,  J. — The  petitioner  may  have 
**rale  calling  upon  the  opposite  party  to 
canse,  within  eight  days  after  the  ser- 
of  the  rale,  why  the  order  of  the  Col- 
,  dated  the  9th  of  May  last,  should  not 
set  aside,  on  the  ground  that  it  was  made 
Without  jurisdiction. 

The  reason  why  we  think  that  the  peti- 
tioner is  entitled  to  the  rule  is  that  it 
appears  to  us  that  the  whole  of  the  proceed- 
both  before  the  Collector  and  the 
Deputy  Collector,    were    without    jurisdic- 

ItfelL 

On  the  7th  -May  1870,  a  decree  for  rent 
ma  passed  against  the  petitioner  in  the 
3oart  of  the  Deputy  Collector.    Before  any 

I  execution  had  been   taken  out   under  that '  sary  to  quash  the  order  of  the  Collector  by 
g 
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•which  the  original  order  of  the  Deputy  Col- 
lector was  set  aside,  but  we  add  to  it  the 
direction  that  the  application  made  by  the 
defendant  to  the  Deputy  Collector  for  a  new 
trial  be  transferred  to  the  Court  of  the  Moon- 
siff,  who  will  consider  the  propriety  of  grant- 
ing such  application.  We  do  not  allow  any 
costs. 


The  14th  September  187 1. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Cross-decrees— Execution— Mesne-profits. 
Case  No.  216  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  (he  Judge  of  Dacca,  dated  the  nth 
April  1871,  affirming  an  order  of  the 
Moonsiff  of  Naraingunge,  dated  the  28M 
November  i8jo. 

Anund  Mohun  Hajrah  and  others  (Decree- 
holders),  Appellants, 

versus 

Shibo  Soonduree  Dabee  and  others  Qudg- 
ment-debtors),  Respondents. 

Baboo  Nullii  Chunder  Sein  for  Appellants. 

Baboos  Kashee  Kant-  Sein    and    Raebuttf 
Churn  Banerjee  for  Respondents. 

Where  there  are  cross-decrees  for  possession  and 
mesne-profits  in  respect  to  the  same  lan  J,  the  earlier  de- 
cree comprehending  only  a  part  of  the  lands  embraced 
in  the  latter,  each  party  may  take  execution,  and  be  en- 
titled to  receive  wassilat  separately. 


Glover,  J.— The  Judge's  order  in  this 
case  is  by  no  means  intelligible,  and  we  have 
had  some  difficulty  in  arriving  at  the  point 
in  issue  between  the  parties.  It  appears, 
however,  that  the  decree-holders,  appellants 
in  this  case,  whom  we  may  call  the  Hazrahs, 
brought  a  suit  against  the  Thakoors  in  1861, 
for  possession  of  180  beegahs  of  land  in  rec- 
tification of  a  certain  Th&k  measurement. 
They  got  a  decree  in  1862  for  possession  and 
mesne-profits,  and  this  decision,  after  appeal 
to  the  Judge,  was  finally  confirmed  by  the 
High  Court.  In  1865,  the  defendants,  the 
Thakoors,  sued  the  Hazrahs  for  possession 
and  mesne-profits  of  a  6  annas  5  gundahs 
share  of  350  beegahs,  and  got  a  decree  in 
1866,  and  this  decree  was  likewise  confirmed 
by  the  High  Court.  Both  decree- holders 
took  out  execution.  The  Hazrahs,  after 
getting  possession  of  the  land  decreed  to 


them,  applied  for  mesne-profits,  on  which  i\ 
Ameen  was  deputed  to  the   spot,  and/ 
Moonsiff  decided    that   the    Hazrahs  - 
not   entitled    to    get   mesne-profits. 
then  appealed  to  the  Judge  who  renu 
the  case  to  the  Moonsiff ;  and  the  latter 
a   further  inquiry,  the  result  of  which 
that  he  considered  the  Hazrahs  entitled  t< 
rupees  3  annas.    An  appeal  was  again  1 
to  the  Judge  who  has  decided  that  the 
for  which  the  Hazrahs  and  the  Thakoors 
each  a  decree  being  identical,  that  the 
decree,   namely,  that   which    was   obtaii 
by  the  Thakoors,is  to  be  considered  as  the 
in  force,  as  prevailing  against  the  older 
The  Judge  admits  that  the  case  is  a  hard 
but  he  does  not  see  his  way  to  grant 
relief  requested.     He  says :  "  The  Thakc 
"having  succeeded  in  obtaining  a  de 
"against  the  Hazrahs  for  a  share  of 
"land  as  pertaining  to  their  taiook,  I 
"afraid  that  the  Hazrahs  cannot  make 
"Thakoors  pay  wassilat  on  the  strength 
"  a  former  decree." 

As  we  said  before,  it  is  not  very  easy 
understand  what  the  Judge's  meaning  fc 
In  the  first  place,  we  have  been  told,  asl 
the  allegation  has  been  supported  by  a 
decree  of  this  Court  in  a  regular  appeal 
that  the  lands  are  not  identical;  hut,  eg 
if  they  were  identical,  it  is  clear,  acconw 
to  the  Judge's  own  statement,  that  ttjj 
could  only  have  been  identical  in  part,  m 
the  Thakoors'  decree  of  1865,  even  if  «£ 
titled  to  take  precedence  on  that  of  W 
Hazrahs,  could  only  have  comprehended! 
part  of  the  lands  decreed  to  the  Hftxrat* 
so  that,  in  any  case  when  the  Thakr* 
decree  for  possession  and  wassilat  was  s 
fied,  there  was  no  reason  why  the  Hairaw 
should  not  in  their  turn  get  wassilat  ipoft 
what  remained  after  the  Thakoors  bad  1* 
ceived  all  they  were  entitled  to  under  the* 
decree.  There  can  be  no  reason  whj ret* 
party  should  not  take  execution  of  » 
decree,  and  be  entitled  to  receive  *■»■ 
separately. 


The  case  must,  therefore,  go  back  to  the 
Judge  to  try  this  point.  If  the  lands  a* 
not  identical,  of  course  cadet  quest**  «f» 
party  can  execute  his  own  decree  and  owa»» 
wassilat :  but  if,  as  it  has  been  stated  »J 
the  Hazrahs  are  merely  making  use  otuw 
decree  to  get  wassilat  on  lands  ***  » 
not  been  decreed  to  them,  the  J*dg« J™"* 
care  that  they  do  not  succeed,  and  ^JF* 
a  proper  order  in  the  case.  Costs  to  ww 
the  result. 
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The  15  th  September  1871. 

^  Present ; 

HoiTble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

lissions— Written  statements— Evidence  of 

defendant 

Case  No.  142  of  1871. 

trial    Appeal  from  a  decision  passed  by 

\e  Additional  Judge  of  Hooghly,  dated 

\ike     6th    February     1871,     reversing     a 

'decision   of  the  Moemijf  of  Oolooberiah, 

(dated  the  plh  December  18J0. 

Shaikh  Shurfuraz  Mollah  (Plaintiff), 

Appellant, 

7'ersus 

iikh    Dhanoo    (Defendant),    Respondent. 

fhboos  Hem   Chunder  Banerjee  and  Kalee 
\  Mohun  Doss  for  Appellant. 

Jlaboo     Huree    Mohun     Chuckerbutiy    for 

Respondent. 


When  a  defendant  admits  any  one  fact  contained  in 
fhft  written  statement  of  the  plaintiff,  and  thereby  ex - 
independent  evidence  thereof,  he  is  not  entitled 
say  that  the  plaintiff  has  relied  on  his  statement  as 
idence,  and  that  he  (defendant)  is  in  consequence  in 
position  to  claim  that  the  whole  of  it  may  be  read  as 
Jtndence  in  his  own  favor. 

>,  Unless  a  defendant  has  subjected  himself  to  cross-ex- 
■win  ili  1  m.  no  statement  which  he  may  volunteer  can  be 
1      '  as  any  evidence  in  his  own  case. 


!    Ainslie,  J. — This  was  a  suit  for  rent  for 
^he  years  1274, 1275,  and  1276.    The  defend- 
ant   pleaded     payment.     The    first    Court 
Misbelieved   the  evidence   adduced  by   the 
defendant  to  prove  payment,  at  the  same 
$ne  rejecting  certain  accounts  put  in  by 
the  plaintiff,  with  the  view  to  contradict  the 
evidence  on  the   other  side.     The  second 
Court  concurred  in  rejecting  the  plaintiff's 
accounts,  but  differed  with  respect  to  the 
[evidence  tendered   by  the   defendant,  and 
I  was  of  opinion  that  the  defendant  had  suffi- 
ciently established  the  fact  of  payment. 

In  special  appeal  it  is  contended,  first, 
that  the  Judge  was  wrong  in  supposing  that 
die  defendant  had,  as  a  witness,  pledged  his 
Otth  in  support  of  the  papers  put  forward 
ty  him,  and  it  is  admitted  that  the  defend- 
.tnt  was  never  examined  in  Court.  The 
"fecial   appellant,  therefore,   contends  that 
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the  written  statement  of  the  defendant  can- 
not be  used  in  any  way  as  proof  of  the 
dakhillas;  and  in  support  of  this  cites  a 
judgment  of  Mr.  Justice  Macpherson  report- 
ed in  Volume  V  ,  Weekly  Reporter,  page 
50,  in  which  we  find  the  following  passage : 
"Further,  under  no  circumstances  can  a 
"written  statement  be  read  as  evidence 
"  against  any  party  to  a  suit  save  the  person 
"by  whom  it  is  made  and  those  who  are 
"bound  by  admissions  made  by  him." 

It  has  been  somewhat  ingeniously  urged 
by  the  other  side  that  under  the  authority  of 
cases  to  be  found  in  Volume  IX.,  Weekly 
Reporter,  pages  130  and  290,  and  in  Volume 
VII ,  page  29,  the  written  statement  of  the 
defendant  in  this  case  may  be  used  as  evi- 
dence in  his  favor.  These  cases  establish 
that  where  a  party  uses  the  written  state- 
ment of  his  adversary  as  evidence  in  his 
own  favor,  he  is  bound  to  read  the  whole 
of  it  (though  the  Court  is  not  bound  to  be- 
lieve the  whole),  and  cannot  select  particu- 
lar passages  and  read  them  without  the 
context.  Then  it  is  said  that  in  this  case 
the  plaintiff  used  the  evidence  afforded  by 
the  written  statement  of  the  defendant  to 
establish  the  fact  of  the  tenancy,  and  this 
being  so,  he  must  go  on  and  allow  the  whole 
of  that  written  statement  to  be  read  as  part 
of  the  evidence. 

Now,  as  a  matter  of  fact,  we  do  not  think 
that  it  can  be  said  in  this  case  that  the 
plaintiff  used  the  written  statement  of  the 
defendant  as  evidence  at  all.  There  is  no 
doubt  that  if  it  had  been  an  ex-parte  case, 
he  would  have  had  to  prove  the  tenancy ;  but 
when  the  defendant  came  into  Court  and  stat- 
ed his  case,  and  the  points  on  which  he  pro- 
posed to  enter  into  a  contest  with  the  plaint- 
iff, the  Court  fixed  the  issues  under  Section 
139  of  Act  VIII.  of  1859,  and  called  upon 
the  parties  to  produce  evidence  on  the  points 
laid  down  in  these  issues  and  on  no  other 
points.  It  seems  to  us  that  what  really  oc- 
curs in  a  case  of  this  kind  is  that  the  defend- 
ant says  to  the  plaintiff — I  will  not  call  upon 
you  to  produce  evidence  on  certain  parts  of 
your  case.  There  can  be  no  doubt  that  in 
this  case,  the  plaintiff  must  have  had  some 
evidence  which  he  could  have  adduced  to 
show  the  tenancy,  and  that  he  would  have 
produced  it  if  he  had  been  called  upon  to  do 
so.  It  was  the  act  of  his  adversary  and  of 
the  Court  which  excluded  evidence  on  his 
part  on  this  particular  poinr,  and  it  would 
be  most  unfair,  under  the  circumstances,  to 
sav   that  he    intentionally    and    voluntarily 
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adopted  his  adversary's  statement  as  proof 
of  the  facts  stated  in  his  plaint. 

In  the  cases  cited  from  page  290,  Volume 
IX.,  and  page  29,  Volume  VII.,  Weekly  Re- 
porter, it  will  be  seen  that  the  plaintiffs  had 
entirely  failed  to  establish  the  claims  set  up 
by  them  by  means  of  independent  evidence, 
and  that  they  were  driven  back  upon  the 
statements  of  their  adversaries  in  order  to 
make  out  any  case  at  all.  They  had  to  es- 
tablish certain  points  on  which  they  were 
at  issue  with  the  defendants,  and  when  they 
were  obliged  to  have  recourse  to  their  ad- 
versaries' statements  for  their  own  purposes, 
they  were  not  allowed  to  select  some  parts 
and  exclude  others,  but  were  compelled  to 
allow  the  whole  to  be  read  as  evidence. 


And  so  it  was  in  the  case  at  page  130,  IX. 
Weekly  Reporter.  Although  the  parties  were 
not  at  issue  as  to  the  fact  of  the  mortgage 
being  in  the  name  of  the  plaintiff  or  of  his 
being  in  actual  possession,  they  were  most 
distinctly  at  issue  as  to  the  nature  of  the 
possession.  Plaintiff  alleged  that  it  was 
solely  on  his  own  account:  the  defendants 
averred  that  he  held  for  himself  and  them 
jointly.  The  only  objected  of  the  suit  was  to 
determine  whether  plaintiff  held  for  himself 
alone  or  not.  In  special  appeal,  an  attempt 
was  made  to  use  the  defendants'  written 
statements  as  evidence  against  them,  but  it 
was  observed  that,  if  put  in  evidence  at  all,  ^ 
the  admission  of  possession  must  be  taken 
in  conjunction  with  the  allegation  that  the 
mortgage  was  for  the  joint  benefit  of  the 
plaintiff  and  defendants.  In  that  case,  as  in 
this,  there  were  certain  facts  admitted  by 
the  defendants;  it  was  not  said  that  they 


the  real  issue  is  whether  the  delivery 
on  credit  or  not,  and  that  it  is  for  the  p 
iff  to  establish  the  existence  of  a  debt  tfSl 
he  can  call  on  the  defendant  to  prove 
ment.    If  the  plaintiff  fails  to  adduce  in 
pendent  evidence,  and  attempts  to  rely  on 
defendant's  statement  as  an  admission, 
tainly  he  must  take  the  whole  of  it  tog 
and  equally  certainly  his  suit  must  fail, 
the  defendant  asserts  a  ready-money 
chase ;  but  the  defendant  does  not  get 
benefit  of  his  own  statement,  merely 
he  admits  delivery  of  the  goods,  bat  been 
the  plaintiff,  being  at. issue  with  him  on 
certain  point,  fails  to  prove  that  point 
other  evidence,  and  attempts  to  use  part 
his  adversary's  statement  as  evidence,  and 
admits  it  in  its  entirety. 

To  accept  the  argument  of  the  resj 
ent's  pleader  in  this  case,  we  must  ign 
altogether  the  nature  of  the  proceedings 
our  Courts  under  Act  VIIL  of  1859.  lri 
der  that  Act,  it  is  the  duty  of  the  Court 
.examine  the  written  statements  in  order 
see  on  what  points  the  parties  are  at  iss 
to  lay  down  the  issues,  and  to  receive 
consider  the  evidence  adduced  on  the  point* 
in  dispute,  but  the  Court  will  not  allow  tbt 
parties  to  waste  its  time  by  producing  evi- 
dence to  establish  that  which  has  never 
been  contradicted ;  and  therefore  to  taf 
down  that,  when  a  defendant  admits  anyone 
fact  contained  in  the  written  statement  of 
the  plaintiff,  and  thereby  excludes  independ- 
ent evidence  thereof,  he  is  entitled  to  Of 
that  the  plaintiff  has  relied  on  his  statement 
as  evidence,  and  that  he  (defendant)  is  in 
consequence  in  a  position  to  claim  that  the; 
whole  of  it  may  be  read  as  evidence  in  L;* 


entitled  to  read  their  own  statements    own  favor,  is  a  proposition  which  cannot  be 


were 

as  evidence  in  their  own  favor,  because  they 
had  made  those  admissions,  and  had  raised 
no  dispute  as  to  certain  parts  of  the  plaint- 
iff's case;  but  that  directly  the  plaintiff 
tried  to  use  any  part  of  those  statements  as 
evidence  on  the  points  on  which  the  parties 
were  at  issue,  the  defendants  would  become 
entitled  to  read  the  whole  of  them. 


At  the  close  of  that  judgment,  a  case  was 
put  as  an  illustration  by  the  learned  Chief 
Justice  Sir  Barnes  Peacock,  on  which  the 
respondeat  strongly  relies.     That  case,  how-  _ 

K!cer;He„X,f™inali°n  d0CS  n0t  really  SUpP°rt !  specikTappeHanrisTight  in'  ^om^Tdi^«  tbat 

this  case  the  written  statement  of  the 


maintained.  If  a  party  wishes  to  give  evh; 
dence  in  his  own  favor,  of  course  it  is  in  to*  \ 
power  to  come  forward  like  any  other  wit* 
ness,  and  subject  himself  to  examination  and 
cross-examination  in  open  Court ;  but  until 
he  has  subjected  himself  to  cross-examina- 
tion, no  statement  which  he  may  volunteer 
can  be  used  as  any  evidence  in  support  of 
his  own  case,  unless  the  right,  so  to  use  it. 
has  accrued  from  the  deliberate  act  of  bis 
adversary.  A  party  cannot  himself  deter- 
mine that  his%own  statement  shall  be  used 
as  evidence  in  his  favor.     We  think  that  the 


his  contention. 

It  appears  to  us  that,  on  the  statement  of 
facts  there  given,  no  issue  arises  as  to  the        This  brings   us  to  the  question  whether 
actual  delivery  of  the  goods  sold,  but  that  I  there  is  any  other  and  sufficient  evidence  to 


in  mis  case 

defendant  is  in  no  sense  evidence. 
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mpport  the  finding  of  the  Lower  Appellate 
Court.  In  the  3rd  ground  of  appeal,  it  is 
laid  that  "  the  utmost  that  the  defendant's 

'r 

"witnesses  speak  to  is  that  there  was  an 
•"adjustment  of  accounts  in  Chyet  1376,  and 
rfurkhuttees    granted.     This    does   not    at 
fall    prove   the    payment   of    rent   for  the 
*•  years    1273,   1274,  1275,  or  even  that  of 
^1376/'     Now  we  think  that,  where  a  wit- 
ness speaks  to  an  adjustment  of  accounts 
jfcetween  the  plaintiff  and  defendant  as  hav- 
ing taken  place  in  his  presence,  and  to  the 
|pant  of  furkhuttees  by  the  plaintiff  to  the 
defendant  for  a  given  year,  the  onus  of  proof 
fit  on  the  plaintiff  to  show  that  there  were 
r  any  balances  due  on  account  of  the  previous 
[•years.     In  this  case,  the  evidence  that  has 
tbeen  adduced  by  the  plaintiff  has  been  en- 
,  tirely  disbelieved.    The  Judge  has  declined 
!  to  give  any  credit  to  the  witnesses  examined 
by  the  plaintiff,  and  both  Courts  concurrent- 
ly have  found  that  the  papers  put  in  by  him 
hare  been  tampered  with,  so  that  there  is 
really   nothing  to  contradict  the   evidence 
of  the  defendant,  such  as  it  is,  and  nothing 
to  rebut  the  presumption,  which  arises  in 
hk  favor  from  the  settlement  of  accounts 
and  grant  of  a  furkhuttee  in  the  year  1276, 
that  all  previous  rents  had  been  duly  paid 
■p.     We  cannot  go  into  the  grounds  upon 
which  the  Lower  Courts  have  rejected  the 
jomma-wassil-bakee  papers  put  forward  by 
the  plaintiff.    They  have  given  their  reasons 
for  rejecting  these  papers,  and  the  reasons 
which  they  have  assigned,   if  founded  on 
facts,  are  certainly  good  reasons.    It  is  im- 
possible for  us  to  say  that  there  was  no 
I   foundation  for  them,  and,  therefore,  we  cannot 
\    interfere  with  this  part  of  the  case,  which 
is  a  finding  of  fact.  * 

It  is  unnecessary  for  us  to  go  into  the  last 
1  ground  of  appeal,  because  we  are  not  found- 
\  ing  this  judgment  in  any  way  upon  the  re- 
i  ceipU  for  the  /ears  1274  and  1275,  but  on 
the  sufficiency  of  theforal  evidence  which  is 


given  to  prove  payment  and  settlement  of 
accounts  in  the  year  1276. 

The  appeal  is  dismissed  with  costs. 


The  1 8th  September  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Stamp  fees— Article  3,  Section  17,  Court  Fees, 

Act. 

Case  No.  123  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Hooghly,   dated  the    27  th    March    1871. 

m 

Mokhoda  Dossee  (Plaintiff),  Appellant, 

versus 

Nobin  Chunder  Mitter  (Defendant), 
Respondent. 

Baboos    Mohesh    Chunder     Chozvdhry  and 
Bhowanee  Churn  Dutt  for  Appellant. 

Baboo  Umbika  Churn  Bauer  jet  for 
Respondent. 

Where  plaintiff  sued  to  establish  her  right  as  the  heir 
of  her  deceased  son,  and  to  set  aside  a  certificate  under 
Act  XXVII.  of  i860  granted  jointly  to  her  as  well  as  to 
the  defendant,  with  a  view  to  being  permitted  to  draw 
interest  on  Government  promissory  notes  belonging 
to  tl}e  estate  of  the  deceaed  : 

Held  that,  as  consequential  relief  was  to  follow  the 
declaratory  decree  sought,  the  stamp  fee  of  Rupees  10 
prescribed  by  Article  3,  Section  17,  Schedule  II.,  Court 
Fees  Act,  was  not  sufficient  for  the  plaint. 

Kemp,  J. — This  suit  turns  upon  the  ques* 
tion  whether  the  order  of  the  Court  below 
rejecting  the  plaintiff's  claim  is  correct  or 
not.  The  suit  was,  under  Section  1 5  of  Act 
VIII.  of  1859,  to  establish  that  the  plaintiff 
is  the  heiress  of  her  son,  the  late  Sita  Nath, 
and  also  to  establish  that  she,  as  such  heiress, 
is  entitled  alone  to  draw  out  the  interest  due 
upon  9,600  rupees  invested  in  Government 
securities  appertaining  to  the  estate  of  her 
deceased  son.  The  plaint  sets  forth  that  the 
brother  of  the  plaintiff's  husband  h%s  fraudu- 
lently obtained  a  certificate,  under  Act 
XXVII.  of  i860,  from  the  Judge's  Court  of 
Cawnpore  jointly  with  the  plaintiff,  and  that^ 
thereby  the  defendant  has  become  authorized?  " 
under  that  certificate,  to  draw  the  interest 
due  on  the  aforesaid  promissory  notes,  and,  in 
consequence  of  that,  the  plaintiff  has  not 
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been,  able  to  draw  interest  on  the  said  notes 
alone.  The  prayer  of  the  plaint  is  that  the 
plaintiff  be  declared  to  be  the  heiress  of  her 
deceased  son,  and  as  such  be  entitled  to 
draw  the  interest  of  the  promissory  notes 
belonging  to  the  estate  of  her  deceased  son, 
solely,  and  not  in  conjunction  with  the 
brother  of  her  husband. 

The  Officiating  Subordinate  Judge  says 
that  this  is  a  suit,  under  Section  1 5  of  Act 
VIII.  of  1859,  to  establish  the  plaintiff's 
right  under  the  Hindoo  law  as  the  legal  heir 
of  her  deceased  son,  and  to  cancel  the  sum- 
mary decision  or  order  granting  a  certificate 
jointly  to  her  as  well  as  to  the  defendant, 
and  that  she  alone  should  be  permitted  to 
draw  interest  due  on  Government  papers 
belonging  to  the  estate  of  the  deceased.  It 
is  evident,  therefore,  observes  the  Officiating 
Subordinate  Judge,  that  the  plaintiff,  not 
only  prays  for  a  declaratory  -decree  being 
passed  in  her  favor,  but  also  seeks  for  a 
relief  which  will  result  from  the  decree 
setting  aside  the  certificate  jointly  held  by 
her  and  the  defendant.  As  she  wants  to  draw 
interest  on  Government  papers  appertain- 
ing to  her  son's  estate,  she  directly  applies 
for  a  relief  which  will  flow  from  the  decree 
being  passed  in  her  favor.  In  that  view  of 
the  case,  the  Subordinate  Judge  held  that  a 
10  rupees  stamp  was  not  sufficient,  and  that 
the  plaintiff  must  be  called  on  to  pay  the 
balance  of  the  stamp  fee  within  seven  days,  and 
the  case  was  postponed  to  the  25  th  of 
March.  On  the  27th  of  March,  the  plaintiff 
having  declined  to  pay  the  additional  stamp, 
the  case  was  struck  off. 

On  appeal,  the  grounds  taken  are  :  That 
the  Court  below  is  wrong  in  assuming  that  the 
petitioner  has  prayed  for  the  cancellation 
of  a  summary  order,  whereas  the  petitioner 
has  not  sought  for  any  such  remedy;  2nd, 
that  no  consequential  remedy  has  been 
sought  for  in  the  plaint,  and,  therefore,  under 
the  law  (Article  3,  Section  17,  Schedule  II.  of 
the  Court  Fees  Act)  a  stamp  fee  of  Rupees 
10  only  is  required.  Now,  it  is  quite  clear 
that  this  suit  is  brought,  not  only  to  set  aside 
the  summary  order  or  decision  passed  under 
Act  XXV4I.  of  i860,  but  also  to  obtain  a 
declaratory  decree  from  which  consequential 
relief  is  to  follow. 

We,  therefore,  think  that  the  Officiating 
Suhordinate  Judjre  was  quite  right  in  reject- 
ing the  plaint.  We  affirm  his  decision,  and 
dismiss  the  appeal  with  costs. 


The  18th  September  1871. 

Present ' : 

The  Hon'ble  F.  A.  Glover  and  Dwarkai 

Mitter,  Judges. 

Mahomedaa  Law— Divorce— Option — N< 

— Duty  of  Courts. 

Cases  Nos.  126  and  162  of  1871. 

Miscellaneous  Appeals  from    an  order  _ 
by  the  Judge  of  CAitlagong,   doled 
2nd  February  i8jt. 

Meer  Ashruf  AH  and  another  (Petitioners), 

Appellants, 

versus 
Meer  Ashad  Ali  (Objector),  Respondent. 

Mr.    C.    Gregory    and     Baboo    Debenin 
Narain  Bose  for  Appellants. 

Mr.  J.  W.  B.  Money  and  Baboos  Kal*K 
Mohun  Doss  and  Aukhil  Ch under  Set*] 
for  Respondent. 

Under  Mahomedan  law,  whers  the  husband  gives  the 
wife  an  option  as  to  declaring1  herself  repudiated,  ud 
she  avails  herself  of  it,  the  repudiation  or  divorce  » 
binding  on  him ;  and  a  discretion  to  repudiate,  when  *fc*  Aj 
tached  to  a  condition,  need  not  be  limited  to  any  part* 
cular  period,  but  may  be  absolute  as  regards  time. 

Such  option  is  not  lost  by  non-user  where  there t»a> 
thing  in  the  contract  between  the  parties  obliging  tk 
wife  to  exercise  the  option  directly  a  breach  of  «e 
condition  occurs. 

Notwithstanding  Mahomedan  law,  a  Court  of  Justice 
cannot  pronounce  a  child  to  be  the  legitimate  offspring  of  , 
a  particular  individual  where  such  a  conclusion  woulibe  ? 
contrary  to  the  course  of  nature  and  impossible. 

Glover,  J. — Ashruf  Am  applied  to  tbc 
Civil  Court  at  Chittagong  for  certificates 
under  Act  XL.  of  1858  and  Act  IX.  of  18*1. 
entitling  him  to  the  charge  of  his  minor 
daughter  Zobeida,  and  to  the  management  of 
the  property  devolving  on  her  by  the  death 
of  her  mother  Asoofa  Khatoon. 

The  material  facts  of  the  case  are  as  fol- 
lows : — 

Ashruf  Ali  married  Asoofa  Khatoon  in 
February  1855.* 

At  the  time  of  the  marriage,  a  kabinnamah 
was  executed  by  Ashruf  Ali  fixing  *■? 
dower  and  covenanting  not  to  marry  a  second 
wife  and  to  keep  a  concubine.  If  he  dM 
either  of  these  things,  the  wife  was  to  nave 
the  power  of  divorcing  Jierself  from  Wra- 
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There  was  some  doubt  expressed  before 
I  as  to  the  meaning  of  the  kabin  in  this 
litidular,  bat,  on  turning  to  the  original,  I 
pd  that  the  proper  signification  has  been 
pren  by  the  Judge  to.  the  words.  They  are 
Shuriah  nigah  naddrum^  which  are  right- 
paraphrased  by  the  English  "  will  not  keep 
concubine  : "  the  literal  meaning  is  "  will 
Ot  look  upon  a  concubine." 

Asoofa  Khatoon,  many  times  during  her 
time,  declared  that,  in  consequence  of  her 
band's  infidelity  with  a  concubine  named 
ir  Jan,   she  had  availed  herself  of  the 

rhilege  granted  to  her  in   the  kabin,  and 

fed  divorced  her  husband. 

rShe  divorced  him,  it  is  said,  for  the  third 
pie,  and  before  witnesses  in  January  1869. 
And  there  is  no  doubt  that  she  brought  a 
■it  in  the  Moonsiff  s  Court  in  April  1869 
I  have  it  declared  that,  in  consequence  of 
Ittt  divorce,  she  was  no  longer  Ashruf  All's 

tThis  suit  was  decreed  in  her  favor  in 
kptember  of  the  same  year,  the  Moonsiff 
pedaiing  Asoofa  Khatoon  released  from  the 
Patrimonial  claims  and  rights  of  Ashruf 
til 

Whilst  this  suit  was  pending,  Ashruf 
lli  seems  to  have  made  more  than  one  ap- 
Pfcation  to  the  Magistrate,  charging  Ashad 
Mi  (the  objector  in  these  suits)  with  ab due- 
Son  of  and  adultery  with  his  (Ashruf's) 
wife,  Asoofa  Khatoon.  These  petitions  came 
to  nothing. 

Ashruf  contrived,  however,  to  get  an  ap- 
plication for  review  of  judgment  received 
by  the  Moonsiff,  and  the  divorce  case  was 
accordingly  re-placed  on  the  file.  This  was 
to  October  1869. 

In  December  of  the  same  year,  matters 
were  compromised  between  the  parties.  The 
feisons  for  this  arrangement  on  the  lady's 
*<te  were  probably  such  as  the  Judge  sup- 
poses, but  we  need  not  go  into  them.     It  is 
efficient  to  say  that,  on  the  28th  of  Decem- 
ber, Ashruf  Ali,  in  consideration  of  getting 
;Off  payment  of  dower  and  of  certain  landed 
[JHoperty  given   up  by  Asoofa  Khatoon,  re- 
leased her  from  her  marriage   agreement, 
|ttd  three  days  after,  /'.  ?.,  on  the  31st,  ex- 
ited a  regular  tilaknamah,  or  writting  of 
divorcement,  in  which  he  admitted  the  valid- 
ty  of  the  Moonsiff's  decree  and  of  the  di- 
*°rce  pronounced    by  Assofa  Khatoon  in 
January  1869. 


Between  seven  and  eight  months  afteruhis 
divorce,  Asoofa  Khatoon  gave  birth  to  a 
daughter,  Zobeidah,  and  a  month  or  so  after 
that  died.  The  child  was  born  in  the  house 
of  Ashad  Ali,  and  is  there  now. 

Ashruf  AH  claims  the  guardianship  of  the 
child  and  the  management  of  her  property, 
on  the  ground  that  he  is  her  father,  and 
therefore  the  most  fit  person  for  the  trust. 

The  objector,  Ashad  Ali,  the  husband  of 
Luteefa  Khatoon,  Asoofa  Khatoon's  sister, 
alleges,  on  the  other  hand,  that  he  is  the 
father  of  the  child ;  that,  after  the  divorce, 
he  married  Asoofa  Khatoon,  having  pre- 
viously divorced  his  own  wife,  Luteefa 
Khatoon. 

The  Judge  decided  that  the  divorce  by 
Asoofa  Khatoon  of  her  husband,  Ashruf 
Ali,  was  provided  for  by  the  kabinnamah, 
and  was  not  contrary  to  the  Mahomedan 
law.  He  found  also  that  Asoofa  Khatoon 
had  availed  herself  of  the  power  given  her, 
and  had  divorced  her  husband  in  January 
1869,  and  that  Ashruf  Ali  was  not  the 
father  of  the  child.  He  found  also,  although 
that  perhaps  was  not  a  matter  properly  under 
his  consideration,  that  Ashad  Ali  had  not 
married  Asoofa  Khatoon. 

It  is  contended  before  us  in  appeal : — 

(1)  That,  according  to  Mahomedan  law, 
a  wife  has  no  power  to  divorce  a  husband. 

(2)  That  the  child  was  born  seven 
months  and  some  days  only  after  the  di- 
vorce by  Ashruf  Ali,  and  that,  therefore,  he 
must  be  presumed  to  be  the  father. 

(3)  That  Ashruf  Ali,  being  a  minor  at  the 
time  of  his  marriage,  was  not  bound  by  the 
kabinnamah. 

(4)  That  there  was  no  sufficient  evidence 
to  prove  that  Ashruf  Ali  had  no  access  to 
his  wife  from  the  date  of  the  latter's  divorc- 
ing him ;  and  lastly,  that  the  Judge  mis- 
understood the  Mahomedan  law  of  "  Iddut." 

The  first  objection  appears  altogether  un- 
tenable. Mahomedan  law  allows  of  many 
kinds  of  "  lktear,"  or  choice,  and  recog- 
nizes many  ways  in  which  a  wife  n»ay  have, 
as  it  is  technically  called,  "her  business  in 
hand,"  and  declare  herseff  repudiated.  The 
husband  may  give  her  an  option,  and  if  she 
avails  herself  of  it,  the  repudiation  or  di* 
vorce  is  binding  on  him,  and  a  discretion  to 
repudiate,  when  attached  to  a  condition,  need 
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not.be  limited  to  any  particular  period,  but 
may  be  absolute  as  regards  time. 

Now,  in  the  present  case,  the  execution 
of  the  kabinnamah  is  admitted,  and  there 
can  be  no  doubt  that  it  gave  Asoofa  Khatoon 
the  option  of  repudiation,  should  Ashruf 
Ali  either  marry  a  second  wife  or  keep  a 
concubine.  It  is  not  denied  that  Ashruf 
Ali  did  keep  a  woman  named  Attar  Jan  in 
his  house,  and  had  a  child  by  her;  but  Mr. 
Gregory  for  the  appellant  argues  that  the 
option,  if  there  were  one,  ought  to  have  been 
exercised  at  once,  and  that  it  was  lost  by 
non-user.  There  is  nothing  in  the  wording 
of  the  kabin,  that  limits  the  wife  to  any 
particular  time,  and  where  words  are  gene- 
ral, we  have  no  right  to  limit  their  applica- 
tion. There  was  nothing  in  the  contract 
between  Ashruf  AH  and  Asoofa  Khatoon 
which  obliged  the  latter  to  exercise  her 
option  directly  the  breach  occurred. 

The'second  objection  depends  on  a  ques- 
tion of  time.  If  the  divorce  between 
Ashruf  Ali  and  Asoofa  Khatoon  is  to  date 
from  the  registered  writing  of  divorcement 
given  by  Ashruf  Ali  on  the  31st  of  Decem- 
ber 1869,  then,  of  course,  there  would  be 
nothing  against  the  primd  facie  assumption 
that  a  child  born  between  7  and  8  months 
after  was  his  child;  but  this  begs  the  entire 
question.  The  case  for  the  objector  is  that 
Asoofa  Khatoon  divorced  her  husband  in 
January  1869,  and  had  had  no  intercourse  <> 
with  him  for  long  before  that.  The  Judge 
finds,  on  the  evidence,  that  the  repudiation 
by  the  wife  did  take  place  at  the  time  stated, 
and  I  concur  with  him  in  his  estimate  of 
the  evidence. 


Moreover,  in  the  solehnamah  executed 
by  the  parties,  and  afterwards  in  the  bill  of 
divorcement  given  by  Ashruf  Ali,  the  latter 
expressly  ratifies  all  former  proceedings.  In 
the  compromise  he  says  :  "  I  acquiesce  in  the 
decree  of  divorce  (the  Moonsiff's)  and  in 
your  (i.e.,  Asoofa's)  original  Tilak  or  di- 
vorce/' And  in  the  Tilaknamah,  he  again 
says  that  he  acquiesces  in  the  Moonsiff's 
decree  of  September  1869,  which  releases 
the  lady  a  vinculo  matrimonii,  on  the  ground 
that  she  had  exercised  her  legal  right  under 
the  kabig. 

There  seems  to  be  no  doubt,  therefore, 
that  the  divorce  operated  from  January  1869, 
and  that  the  argument  derived  from  the 
fact  of  the  child's  birth  having  taken  place 
within  8  months  after  the  registered  bill  of 
divorcement,  fails. 


But  it  has  been  argued,  and  this  invol 
the  consideration  of  the  last  ground  of 
peal  which,  for  convenience*  sake,  I  dmv 
well  take  up  in  this  place,  that,  according 
Mahomedan  law,  a  child  born  of  a  wot 
wkhin   two  vears  of  her   divorce  from 
husband  is  to  be  considered  the  child 
that  husband. 

The  Judge  disposes  of  this   difficulty 
holding  that  the  doctrine  referred  to  is 
a  rule  of  Mahomedan  law,  bat  a  pi 
tion  or  rule  of  evidence  only.     Bat  be 
finds  that  Asoofa  Khatoon  made  what 
equivalent  to  a  declaration  lhat  her  "  Iddf 
(period  of  waiting)  was  accomplished 
fore  the  Magistrate,  and  that,  as  the  cl 
was  not  born  till  more  than  6  months 
that  declaration,  the  paternity  of  Ashruf 
was  not  established. 

With  regard  to  the  first  point,  I  am 
prepared  to  say  that  the  Judge  is  not  rig 
The  two  years'  dictum  is  admittedly  foun' 
on  report  only  (Aboo  Huneefa  heard  fi 
Ayesha  that  Mahomed  had  said  that  a  c 
is  never  more  than  2  years  in  the  womb] 
and  its  application  is  only  sanctioned  be 
of  the  possibility  of  a  doubt.  Thus,  in  n 
Hedaya,  Volume  I.,  Book  IV.,  Chapter  XIII, 
we  find  that,  when  a  woman  is  delivered  of  i 
child  within  less  than  two  years  from  drt 
time  of  divorce,  the  parentage  of  the  chill 
is  established  in  the  husband,  because  it  teas 
possible  that  conception  may  have  takes 
place  previous  to  divorce  as  it  is  that  k 
may  have  taken  place  after  divorce;  bfll 
yet  "reversal "  is  not  established,  because  at 
it  is  possible  that  conception  took  place  after 
divorce,  so  is  it  also  possible  that  it  took 
place  before  divorce,  and,  therefore,  a  doubt 
exists  on  this  point.  ' 

The  Mahomedan    law  is    full  of  contri- 
vances of  all  kinds  whereby  to  avoid  the 
bastardizing  of  offspring,  and  this  is  one  ol 
them.    For  my  own  part,  however,  and  keep- 
ing in   view  the  principles  of  equity  tod 
good  conscience  on  which,  in  the  absence  of 
express  provision  of  Law,  Courts  in  India 
are  bound  to  act,  I  do  not  see  how,  die 
Mahomedan   rule  notwithstanding,  I  could 
pronounce  a  child  to  be  the  legitimate  off- 
spring of  any  particular  individual  where 
such  a  conclusion  would  be  contrary  to  the 
course  of  nature  and  impossible.    The  ut- 
most I  could  say  is  that,  under  such  circum- 
stances, and  no  one  opposing,  I  would  pre- 
sume legitimacy,  on  the  ground  that  Maho- 
medan custom  presumes  it;  but  the  pre- 
sumption would  be  always   rebuttable  ty 


rjl.] 


Civil 


THX   WEEKLY   REPORTER. 


Rulings. 


2$3 


if  one  who  chose  to  take  the  trouble  to 
bear  and  rebut  it. 

In  page  380,  Volume  I.  of  the  Hedaya,  it 
i  laid  down  that  where  a  woman,  who  has 
lade  a  declaration  that  her  "  Iddut "  is  ac- 

Splished,  bears  a  child  after  six  months 
1  the  date  of  her  declaration,  parentage 
i  not  established,  because  it  is  possible  that 
br  pregnancy  may  have  occurred  after  that. 
few,  there  is  no  direct  evidence  of  Asoofa 
thatoon's  having  made  this  declaration,  her 
tetition  of  the  17th  February  1869  in  which 
be  fact  is  set  forth  having  been  rejected  by 
b  Judge  ;  but  I  am  disposed  to  concur  with 
fen  in  thinking  that  her  deposition  before 
p  Magistrate  "  contains  matter  enough  to 

Eount  to  such  a  declaration,"  in  which 
e  the  parentage  of  Ashruf  Ali  in  the  child 
more  than  a  year  afterwards  would  not 
established,  and  we  need  not  trouble  our- 
res  with  the  two  years'  rule  at  all. 

As  to  the  objection  that  Ashruf  Ali  was 
minor  at  the  time  of  the  marriage,  it  is 
no  means  clear  that  he  was  a  minor  at 
time.     In  any  case  the  contract  made 
him  would  only  be  voidable,  not  void,  and 
Jkcre  is  no  contention   that  he,  even  after 

Sning  of  age,  took  no  steps  to  void   it. 
is  objection,  therefore,  fails. 

I'  There  is  sufficient  evidence,  I  think,  to 
&ow  that  Ashruf  Ali  had  no  access  to  his 
*ife,  at  least  from  the  date  of  her  repudia- 
tion of  him  in  January  1869,  and  the  pro- 
abilities  are  altogether  in  her  favor.  It  is 
iclear  that  the  two  were  on  very  bad  terms, 
*»d  the  various  counter  petitions  made  to 
jte  Magistrate  show  a  state  of  things  quite 
'incompatible  with  the  fact  of  their  living 
[together  as  man  and  wife.  I  see  no  reason 
I  to  doubt  the  correctness  of  the  Judge's  de- 
rision on  this  point. 

,    On  the  whole,  therefore,  1  am  of  opinion 

.*«  Ashruf  Ali  has  not  established  his  right 

*>  have  the  guardianship  of  the  child  Zobei- 

ws  person,  or  the  management  of  her  pro- 

Itoty.    It  is   not    necessary    to  go   further 

to*  this  in  the  present  suit,  or  to  consider 

whether  Ashud  Ali  in  his  turn  is  a  fit  person 

to  undertake  the  charge.     That  can  be  decid- 

w  when  Ashud  Ali  applies  for  a  certificate, 

*  if  the  Civil  Court  thinks  proper  to  move 

'■  the  matter  for  the  purpose  of  having  a 

Wrator  and   guardian  of   its  own  appoint- 
ed. 

Thi$  appeal  must,  I  think,  be  dismissed 
*'th  costs. 


1  Mitter,  J. — I  am  of  the  same  opinion. 
The  appellant  has  failed  to  satisfy  me  that 
he  is  the  father  of  the  child  whose  guardian 
he  seeks  to  be.  The  evidence  on  this  point 
appears  to  me  too  strong  to  be  resisted. 
Without,  however,  pronouncing  any  opinion 
on  the  legitimacy  of  the  child,  it  is  sufficient 
for  me  to  say  that  the  appellant  has  not  suc- 

!  ceeded  in  snowing  that  he  is  entitled  to  ob- 
tain the  relief  prayed  for  by  him. 


The  19th  September  1871. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Section  12,  Act  XL.,  1858— Section 7,  Act  IX.,  1861 
— Collector's  jurisdiction— Civil  Courts. 

Case  No.  249  of  1871. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Officiating  Judge  of  Rajshahye, 
dated  the  nth  August  i8ji. 

Rajah  Mohessur  Roy  (Plaintiff),  Appellant, 

versus 

The  Collector  of  Rajshahye  (Defendant), 

Respondent. 

1 

J»         Baboo  Sreenath  Doss  for  Appellant. 

1         Baboo  Unnoda  Pershad  Banerjee  for 
1  Respondent. 

<      Where  application  is  made  under  Act  IX.  of  1S61, 

!  and  an  estate  is  taken  charge  of  by  the  Collector  under 

Section   12,  Act  XL.  of   185%  the  interference  of  the 

Civil   Court   is   precluded  alike    by   the   former    Act 

(Section  7)  and  by  the  latter. 

Kemp,  J. — The  present  appellant,  Rajah 
Mohessur  Roy,  is  the  father  of  four  sons — 
two  majors  and  two  minors  of  tender  age. 
It  appears  that  the  major  sons  took  proceed- 
ings under  Act  XXXV.  of  1858  (The  Lunacy 
Act),  and,  in  consideration  of  those  proceed- 
ings being  withdrawn,  an  ikrar  was  executed 
by  Rajah  Mohessur  Roy,  and  an  application 
made  to  the  Civil  Court  to  place  his  estates 
under  the  control  of  the  Collector,  under  the 
provisions  of  Section  12,  Act  XL.  of  1858. 
The  Collector,  for  reasons  which  are  not 
before  the  Court,  has  thought  it  proper  to 
prevent  the  minor  sons  from  associating  witl 
Grish  Chunder  Lahiree,  alleged  to  be  a  rela- 
tion of  the  appellant;  but  there  is  nothing 
before  the  Court  to  show  that  the  Collector 
has  prohibited  the  appellant  from  residing 
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with»his  children  in  such  house  as  the  Col- 
lector may  think  fit  to  appoint. 

The  present  application  to  the  Civil  Court 
has  been  made  under  Act  IX.  of  1861,  as  is 
clear  from  the  statement  of  the  applicant 
himself,  and  is  also  admitted  by  his  pleader, 
Sreenath  Doss.  The  application,  therefore, 
having  been  made  under  the  provisions  of 
Act, IX.  of  1 86 1,  and  the  estate  having  been 
taken  charge  of  by  the  Collector  under  the 
provisions  of  Section  12,  Act  XL.  of  1858, 
Section  7  of  the  former  Act  precludes  all 
interference  with  the  jurisdiction  of  the 
Collector  exercised  under  the  latter  Act. 
Therefore,  on  this  ground  alone,  the  applica- 
tion of  the  Rajah  ought  to  have  been  reject- 
ed, inasmuch  as,  under  Act  IX.  of  186 1,  the 
Civil  Court  had  no  jurisdiction,  but  the 
Judge  has  gone  further,  and  he  states  that, 
under  the  provisions  of  Act  XL.  of  1858, 
the  Civil  Court  has  no  jurisdiction  to  inter- 
fere in  the  matter. 

We  think  that  the  Judge's  decision  is 
right.  On  the  application  of  Rajah  Mohes- 
sur  Roy,  the  estate  of  the  minors  was  placed, 
by  order  of  the  Civil  Court,  in  charge  of  the 
Collector.  Under  Section  12  of  that  Act, 
the  Collector  shall  appoint  a  manager  of  the 
property  of  the  minor  and  a  guardian  of  his 
person  in  the  same  manner  and  subject  to  the 
same  rules  in  respect  of  such  appointments 
and  of  the  duties  to  be  performed  by  the 
manager  and  the  guardian  respectively,  so 
far  as  the  same  may  be  applicable,  as  if  the 
property  and, person  of  the  minor  were  sub- 
ject to  the  jurisdiction  of  the  Court  of 
Wards.  Section  1 5  enacts  that  the  proceed- 
ings of  the  Collector  in  the  charge  of 
estates  under  that  Act  shall  be  subject  to  the 
control  of  the  superior  revenue  authorities. 
Section  25  states  that  every  guardian,  ap- 
pointed by  the  Civil  Court,  or  by  the  Col- 
lector, under  that  Act,  who  shall  have  charge 
of  any  male  minor,  shall  be  bound  to  provide 
for  his  education  in  a  suitable  manner,  and 
that  the  general  superintendence  and  control 
of  the  education  of  all  such  minors  shall  be 
vested  in  the  Civil  Court  or  in  the  Collec- 
tor, as  the  case  may  be.  As  the  Collector 
in  this  case  took  charge  of  the  minors  under 
the  provisions  of  Section  12,  therefore  the 
general  superintendence  vested  in  him.  We, 
therefore,  think  that  the  Judge's  order  in 
Jthis  case  was  right  on  both  the  grounds,  viz., 
that  he  had  no  jurisdiction  under  Act  IX. 
of  1 86 1,  and  that  he  might  have  stopped 
there  and  thrown  the  case  out  on  that  ground, 
but  that  having  gone  further,  and  held  that 


he  had  no  jurisdiction  under   Act  XL 
1858,  he  is  also  right  on  that  point. 

The  appeal  is  dismissed  with  costs* 


The  20th  September  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslk 

Judges. 

Res  judicata— Section  2,  Act  VIII.  of  1859- 
Claims  of  different  natures. 

Case  No.  647  of  1871. 

Special  Appeal  from  a   decision  passed 
the  Deputy    Commissioner    0/  Kamn 
dated  the  16th  March  i8ji9  reversing 
decision   of  the   Moonsiff   of    Gowkafyt 
dated  the  pth  September  1870. 

Gooroo  Dutt  and  others  (some  of  the  Plan 

iffs),  Appellants, 

versus 

Sooroo  and  others  (Defendants),  Respondentia 

Baboo  Obhoy  Churn  Bose  for  Appellants. 

No  one  for  Respondents. 

A  suit  for  possession  as  the  heir  of  S  is  not  barred  by 
Section  2,  Act  VIII.  of  1859,  because  plaintiff's  foraer 
claim  to  the  same  property  as  the  heir  of  S's  father  wis 
dismissed. 

Ainslie,  J. — The  plaintiff  in  this  case 
sued  to  recover  certain  property  as  one  of 
the  heirs  of  one  Shome  Dutt. 

The  defendant  contended  that  he  wat 
the  adopted  son  of  Shome  Dutt,  and  the 
plaintiff,  therefore,  had  no  title,  and  further 
that  the  plaintiff  formerly  brought  another 
suit  to  recover  this  very  property  which  was 
dismissed,  and,  therefore,  the  present  saU  a 
barred  under  Section  2,  Act  VIII.  of  185^ 

The  Lower  Appellate  Court  has  held  this 
plea  in  bar  to  be  good. 

We  are  of  opinion  that  this  judgment 
must  be  set  aside.  It  is  quite  clear  that, 
although  the  property  may  be  the  same,  the 
nature  of  the  claim  is  entirely  different;  and 
that,  although  the  plaintiff  may  have  had  00 
right  to  take  a  share  in  the  property  of 
Kamar  as  one  of  that  person's  heirs,  becatae 
Kamar  left  a  son  who  would  take  the  *tok 
property,  still  he  may  have  every  right  to 
come  in  after  the  decease  of  that  aofl  » 
claim  as  one  of  his  heirs. 
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.    The  case  most,  therefore,  go  back  to  the 
Deputy  Commissioner  in  order  that  he  may 

3'  4he   other   question,    viz.,  whether  the 
option  of  the  defendant  has  been  establish- 
ed by  evidence. 


1 

I. 


The  costs  will  follow  the  result. 


The  14th  August  1871. 

Present: 

The  Hon'ble  £.  Jackson  and  Onookool 
Cbunder  Mookerjee,  Judges. 

foist  Hindoo  family— Rights  of  members— Set- 
tlement. 

Case  No.  39  of  1871. 


Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Tipperah,  dated  the 
jn/  October  i8yo,  reversing  a  decision  of 
the  Moonsiff  of  Pauchpookhuriah,  dated  the 
31st  December  1869. 

Horo  Soonduree  Debia  (Plaintiff),  Appellant, 

versus 

Doorga  Doss  Bhuttacharjee  (Defendant),  * 

Respondent. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Rash 
Beharee  Ghose  for  Respondent. 

The  fact  of  a  settlement  being  made  with  one  mem- 
ber of  a  joint  Hindoo  family  does  not  negative  the  rights 
of  other  members  to  a  participation  in  the  property  so 
■  settled;  nor  is  it  necessary  for  such  other  members,  if 
bring  in  commensality  with  the  former  as  joint  proprie- 
tors, to  prove  that  they  actually  contributed  money  to- 
wards the  acquisition  of  the  property. 

Mookerjee,  J. — It  appears  that  4  annas 
of  the  talook  in  suit  was  the  property  of 
two  brothers,  Gooroo  Doss  and  Kalee  Doss ; 
that  Kalee  Doss  died  leaving  his  widow, 
Rattan  Mallab,  and  that  Gooroo  Doss  and 
Ruttun  Mallah  held  a  four-annas  share  of 
thia  talook  till  the  year  1863,  when  the  rights 
tf  Gooroo  Doss  were  sold  in  execution  of  a 
decree  by  the  Civil  Court.  The  defendant 
was  the  purchaser  at  this  sale.    Three  years 
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later,  on  the  12th  June  1866,  the  righjs  of 
Ruttun  Mallah  were  sold,  and  the  plaintiff 
became  the  purchaser  at  this  sale.  The 
plaintiff,  not  having  been  allowed  to  obtain 
possession  of  the  share  of  Ruttun  Mallah, 
has  instituted  this  suit  against  the  defend- 
ant, the  purchaser  of  the  rights  of  Gooroo 
Doss. 

The  defence  raised  is  that  Gooroo  Doss 
was  the  sole  proprietor  of  the  4-annas  share 
of  this  talook,  and  that  Ruttun  Mallah  had 
no  right  or  interest  which  the  plaintiff  could 
purchase  in  1866. 

The  first  Court  has  gone  very  carefully 
into  the  facts  of  this  case,  and  has  given  a 
decree  in  favor  of  the  plaintiff.  It  finds  that 
both  Gooroo  Doss  and  Ruttun  Mallah  were 
the  proprietors  of  the  4  annas  previous  to 
the  purchase  by  Government  of  the  zemin- 
daree  of  Burodakhad ;  that  Government,  after 
its  purchase  in  1850,  made  over  this  talook 
to  the  four  head  male  members  of  the  four 
different  shares  in  it ;  that,  although  the  set- 
tlement was  in  the  name  of  Gooroo  Doss 
alone  as  regards  the  4  annas  of  this  talook 
in  suit,  Ruttun  Mallah  was  allowed  by 
Gooroo  Doss  to  remain  in  possession  of  her 
2 -annas  share  as  before;  that  the  tenants  on 
this  property  distinctly  proved  her  posses- 
sion down  to  the  date  when  her  rights  and 
interests  were  purchased  by  the  plaintiff; 
that  the  co-sharers  of  this  talook  have  also 
deposed  to  the  fact  of  Ruttun  Mallah's  right 
and  possession ;  and  that  Gooroo  Doss  him- 
self examined  in  this  case  distinctly  admit- 
ted both  these  points.  The  first  Court  also 
refers  to  the  thak-proceedings  held  in  1861, 
in  which  Gooroo  Doss,  against  his  own  in- 
terest, admitted  Ruttun  Mallah  to  be  the 
proprietor  in  possession  of  the  two  annas 
of  this  talook.  The  first  Court  gave  a  de- 
cree to  the  plaintiff  for  one  anna  which  is 
the  subject  of  this  suit. 

On  appeal  to  the  Subordinate  Judge,  Mr. 
Hutchinson  has  reversed  this  careful  decision 
of  the  Moonsiff,  as  it  appears  to  us,  on  the 
simple  ground  that  the  settlement  which  the 
Government  made  in  1850  being  in  the  name 
of  Gooroo  Doss  alone,  Ruttun  Mallah  can 
have  no  rights  whatever.  The  Subordinate 
Judge  admits  that  the  kubooleuts  filed  by  the 
plaintiff  showed  the  name  of  Ruttu*  Mallah, 
and  that  the  thak-map  also  showed  that  she 
was  the  proprietor  and  in  possession  of  the 
property.  But  he  says  that  "all  these  are 
"  not  primd  facie  sufficient  guarantee  that*- 
"Ruttun  Mallah  was  the  proprietor  of  half 
"of  4  annas  of  the  talook."    The  Subordi- 
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nate  Judge  does  not  find  that  Ruttun  Mallah 
was  not  in  possession,  that  these  kubooleuts 
were  false,  or  that  the  evidence  of  the  wit- 
nesses brought  forward  by  the  plaintiff  was 
not  worthy  of  credit:  he  does  not  hold  that 
Gooroo  Doss's  statement  was  collusive,  or 
that  the  co-sharer's  deposition,  to  the  fact  of 
Ruttun  Mallah's  right  and  possession,  was  not 
worthy  of  belief.  But  the  simple  fact  of  the 
settlement  of  1850  standing  in  the  name  of 
Gooroo  Doss  alone,  Kalee  Doss  having  died 
long  before,  was  according  to  the  judgment 
of  the  Subordinate  Judge,  quite  sufficient  to 
override  the  mass  of  evidence  on  which  the 
first  Court  had  found  that  Ruttun  Mallah's 
right  and  possession  were  proved. 

The  Subordinate  Judge  further  remarks 
that  Ruttun  Mallah  could  become  owner 
only  by  inheritance  on  the  death  of  her 
husband  Kalee  Doss,  who,  it  is  said,  died 
long  before.  But  the  question  before  him 
was  not  a  question  of  inheritance.  The 
question  was  whether  Gooroo  Doss,  having 
obtained  the  settlement  from  Government  in 
recognition  of  the  old  rights  of  his  family  to 
this  property,  had  or  had  not  admitted 
Ruttun  Mallah,  his  brother's  widow,  to 
participate  in  the  settlement,  and  had  allow- 
ed her  to  remain  in  possession  as  the  pro- 
prietor of  a  moiety  of  the  4  annas.  This 
issue,  which  was  found  in  favor  of  the  plaint- 
iff by  the  Court  below,  was  not  at  all 
disturbed  by  the  Subordinate  Judge.  But 
he  seems  to  think  that,  because  the  settle- 
ment was  in  Gooroo  Doss's  name,  Ruttun 
Mallah  could  not  possibly  have  any  right  or 
interest  in  this  property  after  1850,  forget- 
ting that  in  a  joint  Hindoo  family  mere  name 
is  next  to  nothing. 

The  Subordinate  Judge  also  seems  to  ad- 
mit that  Ruttun  Mallah  was  living  in  the 
same  mess  and  in  the  same  house  as  a  joint 
proprietor  or  sharer  with  Gooroo  Doss. 
But  he  expects  that  the  plaintiff  should  have 
proved  that  Ruttun  Mallah  had  actually  con- 
tributed money  towards  the  acquisition  of 
this  property.  The  whole  decision  shows 
that  the  Subordinate  Judge  has  not  under- 
stood the  case  set  up  by  the  parties;  that 
there  is  a  total  failure  and  miscarriage  of 
justice,  and  that  the  object  and  the  scope  of 
the  suit  has  been  wholly  misconceived  by 
him.  We,  therefore,  set  aside  the  decision 
oMhe  Subordinate  Judge,  and  restore  and 
rm  the  decision  passed  by  the  first  Court. 
The  appellant  will  have  his  costs  in  this 
Court  and  in  the  Lower  Appellate  Court. 


The  1 6th  August  1871. 

Present :  • 

The  Hon'ble  E.  Jackson  and  Onookool 
Chunder  Mookerjee,  Judges. 

Execution—  Limitation—  Proceedings 
a  decree  alive— Costs. 

Case  No.  188  of  187 1. 

Miscellaneous  Appeal  from  an  order  passed  y 
the  Officiating  Judge  of  Chit/agong,  datt 
the  25th  March  1871,  affirming  an  on 
of  the  Moonsiff  of  that  District,  dated 
1 6th  January  t8ji. 

Shaikh  Mahomed  Busseeroollah   Chowdl 
(one  of  the  Objectors),  Appellant, 

versus 

Ram  Kant  Chowdhry  (Decree-holder/, 

Respondent. 

Baboo  Aukhil  Chunder  Sefn  for  Appellant 

Mr.  R.  E.  Tividale  for  Respondent 

Where  the  original  suit  is  pending  in  appeal  the  de?l 
cree-holder  is  not  obliged  to  execute  his  decree  for  cottH 
until  the  proceedings  are  set  at  rest  by  the  Appetttift 
Court;  and  if  application  is  made  for  a  review  of  fe 
order  made  in  appeal,  an  attempt  made  to  support  U£ 
original  order  must  be  regarded  as  proceedings  to  ketp| 
it  alive. 

*  Semble,  when  an  Appellate  Court  decrees  an  appeal 
and  gives  costs  of  its  own  Court,  the  costs  of  the  first 
Court  should  be  included  in  the  decree. 

Mookerjee,  J. — We  do  not  think  It  neces- 
sary to  call  upon  the  respondent  in  this  case. 
Two  points  are  urged  in  this  appeal:  first, 
that  the  decree,  which  is  sought  to  be  exe- 
cuted by  the  respondent,  being  of  date  the 
13th  January  1863,  is  barred  by  limitation. 

With  reference  to  this  objection,  it  appeal* 
that  the  order,  dated  the  13th  January  1863, 
was  passed  by  the  Lower  Appellate  Cc«t 
when  it  remanded  the  case  to  the  Cowl  of 
first  instance  for  further  inquiry. 

That  inquiry  was  completed  by  the  first 
Court  on  the  5th  April  1865,  and  there  wai 
an  appeal  from  the  order  to  the  Judge,  and 
a  further  appeal  to  the  High  Court,  wfaicb 
was  not  disposed  of  till  May  1865. 

On  25th  March  1866,  the  present  peti- 
tioner applied  for  a  review  of  the  order  <rf 
the  13th  January  1863  to  the  Addition 
Judge  who  passed  the  order.  The  respo»- 
dent  was  then  supporting  the  order  of  *be 
13th  January  1863,  and  in  accordance  1* 
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Full  Bench  decision  was  attempting  to 
*p  the  decree  alive. 

Ttie    order  rejecting  the  application  for 

(view  was  again  appealed  by  the  petitioner 

the  High  Court;  and  it  appears  that  the 

:eedin™s   did  not   terminate  till   March 

163. 

The  present  application  for  execution  is 
ted  August  1868.  The  objection  of  the 
tiiioner  is  that,  inasmuch  as  the  original 
Ider  for  costs  is  dated  the  13th  January 
63,  and  execution  has  not  been  sought 
bin  three  years  from  that  order,  the 
ee  is  dead. 

We  are  of  opinion  that,  inasmuch  as  the 
[igtoal  suit  was  pending  in  appeal  up  to 
lay  1865,  the  respondent  was  not  obliged 
execute  this  decree  for  costs  until  the  pro- 
»dings  were  all  set  at  rest  by  the  highest 
mrt,  which  was  only  done  in  1865.     The 
ipondent  would  have  been  obliged  to  ex- 
:utethis  decree  within  three  years  from  this 
ite.     But  inasmuch  as  the  appellant   ap- 
lied  for  a  review  of  that  order,  and  those 
roceedings  continued  till  1868,  the  attempt 
the  respondent  to  support  the  order  of 
13th  January  1863  must  be  considered, 
rding  to  the  determination  of  the  Full 
inch,  to  be  proceedings  taken  to  keep  alive 
order   which  is  now  sought  to  be  ex- 
ited.    The  application  seems,  therefore,  to 
to  be  within  time  and  is  not  barred.  » 

The  next  objection  taken  is  that,  inasmuch  ' 
as  the  order  of  13th  January   1863  merely  , 
allowed  one- fourth  of  the  costs  of  the  ap- 
peal, the  respondent  was  wrong  in  asking 
costs  of  the  Appellate  Court  as  well  as  of 
the  Court  below  to  be  awarded  to  him. 

It  appears  from  the  Judge's  decision  that  ( 
tkete  was  a  decree  drawn  up  in  1863  with  j 
thb  item,  viz.,  the  item  of  costs  in  the  Lower 
Court  was  an  item  in  the  decree.    The  Judge 
was  right  in  saying  that,  as  it  was  an  item  in 
the  decree,  he  bad  no  power  to  alter  it. 

The  appellant  contends  that  it  was  not 
an  item  in  the  decree.  But  he  has  not  pro- 
duced the  decree ;  and  he  has  not  shown  to 
us  that  the  decree  merely  contains  one-fourth 
of  the  costs  of  the  Appellate  Court  and 
not  of  the  first  Court,  as  it  is  said  that  it 
does.  Besides,  he  has  not  shown  any  reason 
pthy  the  costs  of  the  first  Court  should  not 
he  included  in  the  decree,  when  the  Appel- 
late Court  has  decreed  the  appeal,  and  has 
giren  costs  of  its  own  Court.    The  pleader 


for  the  appellant  has  no  special  instruction 
or  any  paper  by  which  he  is  warranted  in 
saying  that  the  decree  does  not  contain  the 
item.  The  order  merely  is  shown  to  us. 
But  the  Judge  does  not  speak  of  the  order 
but  he  speaks  of  the  decree,  and  inasmuch 
as  we  are  satisfied  that  the  decree  did  con- 
tain this  item,  we  would  not' be  warranted  in 
setting  aside  the  order  passed  by  the  Judge. 
Under  these  circumstances,  we  are  of  opinion 
that  there  is  no  reason  for  interfering  with 
the  order  passed  by  the  Judge. 

We,  therefore,  dismiss  this  appeal  with 
costs,  two  gold  mohurs  being  allowed  for 
pleaders'  fees. 


The  1 6th  August  1871. 

Present : 

The    Honble   E.    Jackson    and   Onookool 
Chunder  Mookerjee,  Judges. 

Execution-proceedings— I  rregularity 
— Limitation. 

Case  No.  167  of  187 1. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhef,  dated  the  2$th 
March    i8yr,    affirming   an  order  of  the 
Moonsiff  of  Sonamgunge,  dated  the  jjth 
June  1870. 

Pran  Kishore  Deb  (Decree-holder), 
Appellant, 

versus 

Kishen  Chunder  Chowdhry  and  others 
(J  udgment-debtors),  Respondents. 

Baboo    Gopal    Lall  Mitter   for   Appellant. 
No  one  for  Respondents. 

Proceedings  in  execution,  taken  out  bond  fide  and  with 
the  permission  of  the  Court,  even  though  irregular,  eg., 
execution  of  a  part  only  of  a  joint-decree,  are  sufficient 
to  keep  the  decree  in  force. 

Jackson,  J. — We  do  not  concur  with  the 
Judge  in  the  view  of  the  law  taken  by  him. 
It  appears  there  was  originally  one  decree- 
holder,  whose  rights  have  now  devolved, 
partly  by  sale  and  partly  by  will,  upon  three 
persons.  The  present  three  decree-holders 
hold  respectively  2  annas,  5  annas,  and  1 
anna  of  the  decree  They  jointly  preferred 
an  application  for  execution  of  this  decree 
on  the  22nd  February  1870.    The  decree 


268 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


[Vol.  XVI* 


was  passed  on  the  iSth  December  i860. 
For*some  years  after  i860,  either  the  three 
jointly  or  two  of  them  jointly  in  the  absence 
of  the  third,  have  been  from  time  to  time 
executing  portions  of  the  decree  which  affect 
them  respectively.  In  1 866,  the  three  decree- 
holders  were  at  the  same  time  executing  the 
decree,  though  the  execution-proceedings  ori- 
ginate in  separate  applications,  one  by  one 
of  the  decree-holders,  and  the  other  by  the 
remaining  two.  The  execution-record  of 
both  remained  the  same,  though  separate 
Ameens  were  apparently  sent  to  make  in- 
quiries. At  that  time  the  judgment-debtors 
paid  in  a  large  sum  of  money  in  liquidation 
of  the  decree,  and  to  prevent  the  sale  of  pro- 
perty which  had  been  attached.  These  pro- 
ceedings came  to  an  end  in  1867. 

Subsequently  in  1868  two  of  the  decree- 
holders  took  out  further  execution,  and  these 
proceedings  went  on  through  1869,  and  were 
finally  struck  off  the  file  by  the  Moonsiff,  on 
the  ground  that,  under  a  recent  ruling  of  the 
High  Court,  it  was  irregular  to  carry  on  ex- 
ecution of  only  a  part  of  the  decree. 

The  Judge,  on  appeal,  has  evidently  with 
some  mistrust  or  hesitation  come  to  the  con- 
clusion that  all  these  proceedings  in  1866, 
in  1867,  in  1868,  and  in  1869,  were,  accord- 
ing to  the  recent  decision  on  the  point,  irre- 
gular, and  therefore  they  could  not  be  taken 
into  consideration  in  computing  the  period 
of  limitation.  He  admits  that  all  these  pro- 
ceedings were  in  the  highest  degree  bond 
fide :  Ameens  were  deputed  on  each  occasion 
to  make  inquiries,  possession  was  given  of  a 
portion  of  the  property,  wassilat  was  being 
ascertained,  and  even  the  judgment-debtor 
paid  in  a  large  sum  of  money.  It  certainly 
seems  somewhat  startling  that  all  such  pro- 
ceedings should  not  be  held  proceedings 
which  would  prevent  the  bar  of  limitation. 
It  may  be  that  the  Court  was  wrong  to  al- 
low those  proceedings  to  take  place  :  it  may 
be  that  the  Moonsiff  ought,  when  two  of  the 
decree -holders  applied  separately  for  execu- 
tion of  their  shares  of  the  decree,  to  have 
rejected  their  applications,  and  to  have  in- 
formed them  that  execution  could  not  be 
taken  out  unless  they  all  three  joined.  But 
it  does  not  follow  that,  because  they  were 
allowed  irregularly  to  take  out  such  execu- 
tion, all  such  proceedings  are  to  be  held  no 
proceedings  at  all. 

^  The  point  has  lately  been  raised  before 
another  Division  Bench  of  this  Court  whose 
decision  will  be  found,  in   15  Weekly  Re- 


porter, page  449.  It  was  there  held  ita| 
such  proceedings,  though  irregular,  wen 
bond-fide  proceedings  in  execution  of  deftafc 
and  were  sufficient  to  keep  the  decree  if 
force.  We  concur  with  those  learned  judgo* 
and  we  think  that  it  would  be  most  ineqo^ 
table  to  hold  the  present  decree-holder  barred 
by  limitation  from  further  execution  of  ttfl 
decree,  because  certain  former  proceeduq| 
were  by  the  permission  of  the  Court  allowed 
to  be  conducted  in  some  irregular  manner.  \ 

Whether  we  look  to  the  proceedings  «| 
1866  or  1867,  or  to  the  proceedings  of  1868I 
and  1869,  we  think  that  both  series  of  pr< 
ceedings  were  sufficient  to  prevent  the  bar 
limitation. 

We  set  aside  the  decision  of  the  Ji 
and  remand  the  case  to  the  Lower  Coon 
execution. 

Appellants  will  have  their  costs,  p)etd< 
*fees  in  this  Court  being  assessed  at  ti 
gold  mohurs. 


The  17th  August  1871. 
Present: 

The  Hon'ble  E.  Jackson  and  W.  Ainsiit, 

Judges. 

»  Regulation  XXVII.  of  1793— Huts— Baiai* 

Case  No.  551  of  1871. 

Special  Appeal  from  a  decision,  passed  hy 
the  Judge  of  Tipperah,  dated  the  iBtk 
March  iSyr,  reversing  a  decision  of  Iht 
Moonsiff  of  Ameer  gunge,  dated  the  6th 
July  1870. 

Chunder  Nath  Roy  (Plaintiff),  Afptllud, 

versus 

Moonshee  Zemadar  (Defendant),  SesponiaL 

Baboos  Kashee  Kant  Sein  and  Jogendro 
Nath  Bose  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Issur 
Chunder  Doss  for  Respondent. 

Regulation  XXVII.  of  1793  applies  only  to  J"**^ 
bazars  which  were  in  existence  when  ft  wis  «**»•  \ 
not  to  those  of  a  later  date. 

Jackson,  7.— This  case  mast  go  b** 
to  the  Judge.    This  Bench  has  already ■*•] 
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Wed  on  a  former  occasion,  namely,  in  the 
Itoe  of  Mobinee  Mohun  Doss  against  Moon- 
jhee*  Aftabooddeen  Ahmed,  on  the  19th 
Quinary  1871,  that  the  view  of  the  law 
EMcb  the  Judge  has  here  taken  is  an  incor- 
fect  view.  Regulation  XXVII.  of  1793 
lied  to  hauls  and  bazars  which  were 
n  {t\  e.9  in  1793)  in  existence,  and  is  not 
krable  to  those  of  the  present  date. 

There  is  also  a  decision  of  another  Divi- 
lion  Bench  of  this  Court  to  tnis  effect  in 
ft  Weekly  Reporter,  page  112. 

The  Judge  finds  that,  inasmuch  as  thecon- 
Iract  is  in  contravention  of  the  law  laid 
ifcwit  in  Regulation  XXVII.  of  1793,  the 
Contract  is  illegal  and  void.  If,  however, 
Regulation  XXVII.  of  1793  does  not  apply 
ft  batars  and  hauls,  except  to  those  which 
•ere  in  existence  at  the  time  when  the  law 
fau  enacted,  it  would  follow  that  this  bazar, 
Much  was  not  in  existence  at  that  time,  is 
)not  subject  to  that  rule,  and  that  this  con- 
tract  is  not  in  any  way  illegal. 

We  reverse  the  Judge's  decision  and  re- 
fund this  case  to  him  for  trial  on  the  other 
issues. 

Costs  to  follow  the  result. 


The  17th  August  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  VV.  Ainslie, 

Judges. 


alter  execution. 

Case  No.  183  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Mymensingh, 
dated  the  25th  March  r8jr,  reversing  an 
order*  of  the  Moonsiff  of  that  District, 
dated  the  14th  July  1869. 

\  Juggut    Chunder    Bhadooree   and   another 
(Defendants),  Appellants, 

versus 

Shib  Chunder  Bhadooree  (Plaintiff), 
Respondent. 

*  Order  of  the  Moonsiff. 

la  the  execution  of  a  decree,  an  elephant  was  attached 
**  ftc  property  of  the  judgment* debtors.  An  objection 
wis  made  on  behalf  of  claimant  Prosunno  Bhadooree 
"release  it  from  attachment,  and  Shib  Chunder 
Tyfrorec  stood  a  surety  to  release  the  elephant  to  the 
wwant.  Finally,  the  right  of  the  judgment- debtors 
■w  declared,  and  it  was  held  that  the  elephant  should 


Mr.  J.  S.  Rochfort  for  Appellants, 
Baboo  Sreenath  Doss  for  Respondent. 

An  elephant  having  been  attached  in  execution,  it 
was  released  on  the  claim  of  one  P,  upon  S  standing 
surety.  It  was  finally  declared  to  be  the  property  of 
the  judgment-debtors ;  but  the  decree  having  been 
satisfied  from  other  sources,  it  was  ordered  that  the 
elephant  be  returned  to  the  judgment-debtors.  It  was 
then  demanded  from  the  surety;  but  he  objecting,  the 
claimant  (P)  was  served  with  notice  to  produce  it.  This 
not  having  been  done  within  the  period  fixed,  the 
Moonsiff  ordered  that  it  should  be  demanded  from  the 
surety,  and  (on  his  failure  to  produce  its  stipulated  price) 
should  be  realized  by  attachment  and  sale  of  his 
property. 

.,Hkl°  that  the  decree  having  been  executed,  the 
Moonsiff  s  subsequent  proceedings  as  to  the  elephant 
were  illegal,  and  that  the  right  to  it  was  open  to  a 
suit. 

Jackson,  J.— We  think  that  the  whole  of 
the  proceedings  about  this  elephant  in  the 
Court  of  the  Moonsiff  were  utterly  illegal. 
The  decree  in  the  case  had  been  executed, 
and  the  Moonsiff  ought  not  to  have  taken 
any  further  proceedings*  as  regards  the 
elephant.  The  question  of  the  right  to  it  is 
still  open  to  a  suit.  If  Juggut  Chunder 
Bhadooree  and  Mohesh  Chunder  Bhadooree 
think  that  they  are  entitled  to  obtain  this 
elephant  from  Shib  Chunder,  they  ought  to 
have  brought  a  suit.  The  Moonsiff  was 
wrong  to  pass  any  order  whatever  upon  their 
application.  The  Judge,  it  appears,  has  set 
aside  those  orders.  Whether  there  was  an 
appeal  to  him  or  not,  we  think  that  those 
orders  have  been  properly  set  aside,  and  that 
the  parties  be  referred  to  a  separate  suit 
for  the  recovery  of  the  elephant. 

The  special  appellant  lo  this  Court  must 
pay  costs  for  this  appeal,  two  gold  mohurs 
being  allowed  for  pleaders'  fees. 

be  given  to  the  judgment-debtors.  As  the  decree  was 
satisfied  from  other  sources,  it  was  ordered  that  the 
elephant  be  returned  to  the  judgment-debtors.  But  at 
first  on  a  demand  of  the  elephant  from  the  surety,  he 
raised  an  objection  that,  according  to  the  terms  of  the 
zammnamah  (surety-deed),  the  elephant  should  have 
at  first  been  demanded  from  the  claimant,  and  under 
the  surety-deed  No.  31,  dated  29th  Falgoon  1274,  B.  S., 
on  the  record  of  the  execution-proceedings  No.  580  of 
1 863,  the  claimant  was  ordered  and  served  with  a  notice 
to  produce  the  elephant,  but  the  claimant  does  not  pro- 
duce the  elephant  within  the  period  fixed,  this  being  the 
last  day.  It,  therefore,  seems  proper  that  in  lieu  o?  the 
elephant,  Rupees  3,000,  its  stipulated  price  in  the  surety- 
deed,  be  demanded  from  the  surety,  and  on  his  failure 
the  money  be  realized  by  attachment  and  sale  of  the 
real  and  personal  property  of  the  surety.  Hft  objection 
that  he  and  the  other  judgment  debtor  have  shares  in 
the  elephant  cannot  now  be  heard.  Here  it  is  sufficient 
to  bind  hun  according  to  the  terms  of  the  surety-deed 
executed  by  him.  Therefore,  it  is  ordered  that  Shib 
Chunder  Bhadooree,  surety,  opposite  party,  shou*P 
produce  Rupees  3,000,  the  amount  secured,  or  else  it  be 
realized  by  attachment  and  sale  of  his  moveable  and 
immoveable  properties. 
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The  17th  August  1871. 

Present : 

The  HorTble  E.  Jackson  and  \V.   Ainslie, 

Judges, 

Possessory  suit— Limitation— -Cause  of  action. 

Case  No.  525  of  187 1. 


Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Tipper  ah ,  dated  the 
6th  February  i8ji,  affirming  a  decision  of 
the  Moonsiff  of  Noornuggur,  dated  the 
gth  February  i8jo. 

Kabul  Krishna  Doss  (Plaintiff),  Appellant, 

versus 

Mohessuree  Debia  and  others  (Defendants), 

Respondents. 

Baboo  Aukhil  Chunder  Sein  for  Appellant. 

Baboo  Nitllit  Chunder  Sein  for  Respondents. 

In  a  suit  to  recover  possession  of  lands  which  had 
been  sold  to  plaintiff,  but  which  had  been  subsequently 
taken  back  by  one  of  the  vendors  under  an  agreement 
that  he  would  make  over  other  land  in  exchange,  plaint- 
iff's ground  being  that  he  had  been  dispossessed  of, 
those  other  lands  which  were  eventually  decreed  to 
another  party  : 

Held  that  plaintiff's  cause  of  action  originated  on 
the  date  of  the  decree  depriving  him  of  the  lands  last 
mentioned. 

Jackson,  J. — The  plaintiff  brought  this 
suit  to  recover  possession  of  2  kanees  and 
2  cowries  of  land,  which,  he  alleged,  had 
been  sold  to  him  by  Joy  Chunder  and  Kalee 
Sunkur;  and  which  lands,  however,  Joy 
Chunder  subsequently  took  back  under  an 
agreement  that  he  would  make  over  to  the 
plaintiff  1  kanee  and  19  gundahs  of  other 
lands  in  exchange  for  those  which  had  been 
previously  sold  to  him.  This  1  kanee  19 
gundahs  of  land,  the  plaintiff  has  since  lost 
in  a  suit  which  was  brought  against  him  by 
Mohentiro  Chunder,  Mohendro  Chunder 
having  established  a  better  title  to  them 
than  Joy  Chunder.  Thereupon,  the  plaint- 
iff has  brought  this  suit  to  obtain  the  lands 
which  were  originally  sold  to  him,  the 
exchange,  under  the  decree  obtained  by 
Mohendro  Chunder,  being  of  no  effect. 


The  Subordinate  Judge  of  Tipper  ah, 
Hutchinson,  has  held  that  the  plaintiff's 
is  barred  by  limitation,  because  it  ha» 
been  brought  within  1 2  years  either  of 
original  sale  or  of  the  exchange. 

On  special  appeal  it  is  contended  that 
is  wrong  in  law;  that  the  plaintiffs 
of  action   did  not  originate   until  the 
August    1866,   when   Muhendro   Chundt 
suit  to  recover  possession  of   1   kanee  ij 
gundahs  of  land  was  decreed. 

It  seems  to  be  very  clear  that  the 
iff's  cause  of  action   did  originate,  as 
states,  on  the  9th  August  1866.     He 
not  have  sued  for  the  original  lands  a&k 
as  he   was  in   possession  of  the  lands 
obtained  in  exchange  for  the  original  h 
and  it  appears  that  he  only  lost  the 
he  obtained  in  exchange  on  the  9th  Ai 
1 866,  and  his  cause  of  action  then  orig'u 
and  it  is  evident  that  he  is  in  time. 

The   decision   of  the  Subordinate  Jut 
on  the  question  of  limitation  is  set 
and  the  case  is  remanded  to  him  for 
on  the  merits. 

Costs  to  follow  the  result. 


■1 


The  17th  September  1871. 


Present  : 


The  Hobble  F.  A.  Glover  and  \V.  Aibs% 

Judges. 

Mortgage— Registration.  ' 

Case  No.  692  of  187^ 

Special  Appeal  from  a  decision  passed  ty 
the  Off  dating  Judge  of  Tirhoof,  *** 
the  tolh  March  i8jr,  reversing  a  ditisiv* 
of  the  Subordinate  Judge  of  that  District? 
dated  the  jolh  November  1870. 

Sunkur  Sahoy  (Plaintiff),  Appellant, 

versus 

Sheo  Pershad  Sookool  and  another  (Defend- 
ants), Respondents. 
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'.    /?.     J51    Twiddle    and    /fail*     Gr/M 
Chunder  Gkose  for  Appellant. 


kfefau    Chunder  Madhub   Gkose  and   tfiw- 
£/&»  Churn  Banerjee  lor  Respondents. 

unregistered  mortgage  prior  in  date  cannot  take 
tit  against  a  subsequent  registered  mortgage,  whether 
Holder  of  the  latter  deed  has  or  has  not  notice  of 


£  Ainslie,  y. — We  see  no  reason  to  interfere 
fc  this  case.  The  only  question  is,  whether 
unregistered  mortgage  prior  in  date  can 
effect  against  a  subsequent  registered 
e.  The  special  appellant  contends 
he  got  possession,  but  as  a  fact  the 
ion  was  long  subsequent  to  the  exe- 
of  the  second  mortgage.  The  mort- 
,  under  the  second  mortgage,  sued  on  his 
,  and  got  a  decree  against  the  property, 
in  execution  purchased  it  himself.  Sub- 
uently,  the  appellant  sued  on  his  bond  and 
a  decree,  and  in  execution  he  purchased 
self,  and  his  possession  only  began  from 
t  purchase ;  but,  even  if  there  had  been 
session  previous  to  the  execution  of  the 
Second  mortgage,  it  seems  extremely  doubt- 
ful whether  it  would  have  been  of  any 
value. 


It  is  true   that  sales   under  unregistered 
deeds  have  been  held  good  against  subse- 
quent sales  by  registered  deeds    in  conse-  I 
quence  of  possession  having  passed  under  the 
first,  but  there  are  two  points  in  which  such 
cases  differ  materially  from  cases  of  mort- 
gage.    One  is  that  possession  under  the  first 
sale  would  probably  be  construed  as  giving 
flotfce  to  the  second  purchaser ;  and  another 
U  that,  after  a  sale,  no  title  remains  in  the 
nodor,  and  that  he  cannot  sell  again  except  ■ 
by  a  fraud.    As  to  notice,  Section   2,  Act  ! 
XIX.  of   1843,    specially  provides  that  the 
superior  claim  of  the  holder  of  a  registered  1 
^deed  is  not  to  be  affected  by  any  other  deed 
|0T  the  same  property  which  may  not  have 
{pea  registered,  whether  the  holder  of  the 
.ftgfstered  deed  had  or  had  not  notice  of  the 
unregistered  deed;  and  the  element  of  fraud  ! 
does  not  come  in,  because  there  is  nothing  to 
prevent  a  man  mortgaging  his  property  two 
or  three  times  over  if  he  can  find  persons 
willing  to  advance  money  upon  ft.    The  deci- 
sion in  page  197  of  1  Bengal  Law  Reports* 
appear*  to  dispose  of  this  case  conclusively. 
The  appeal  is  dismissed  with  costs. 

*  Proladk  Misser  versus  Oodit  Narain  Singh,         \ 
ro  Weekly  Reporter,  p.  291 . 


The  23rd  September  1871.        , 
Present  : 

The  Hon'ble  F.  A.  Glover  and    W.    Ains- 

lie,  Judges. 

Butwarra— Title— Co-defendants— Limitation. 
Case  No.  635  of  1871. 

Special  Appeal  from  a  decision  passed 
by  the  Officiating  Additional  Judge  of 
Tirhoot,  dated  the  2jth  February  18  J /, 
modifying  a  decision  of  the  Moonsiff  of 
Mozufferpore,  dated  the  jth  September 
18  jo. 

Oodoy  Singh  and  another  (two  of  the  De- 
fendants), Appellants, 

versus 

Paluck    Singh  and   others    (Plaintiffs), 

Respondents. 

Mr.  R.  E.  Twidale  for  Appellants. 

Moulvie  Mahomed  Yusuf  for  Respondents. 

There  is  nothing  in  the  law  which  makes  the  order  of 
a  Collector  in  a  butwarra-proceeding  final  as  regards 
questions  of  title. 

It  was  considered,  under  the  circumstances  of  this 
case,  not  consistent  with  the  principles  of  equity  and 
good  conscience,  to  refuse  a  clearly  proved  riglit  on  the 
technical  ground  that  on  one  co-defendant's  appeal  no 
decision  adverse  to  another  co-defendant  can  be  come  to. 

A  suit  to  void  a  butwarra  division  by  the  Collector 
may  be  brought  within  6  years. 

Glover,  J. — This  case  has  been  very 
much  complicated  by  the  way  in  which  it 
has  been  tried  in  the  Court  below,  and  it  is 
exceedingly  difficult  in  special  appeal  to 
discriminate  between  one  claim  and  the 
other,  because,  although  this  case  comes  be- 
fore us  only  in  the  shape  of  one  special  ap- 
peal, the  two  cases  have  been  so  intimately 
connected  together  by  the  Courts  below 
that  the  finding  in  appeal  must  take  into 
consideration  the  circumstances  of  both. 
So  far  as  the  merits  are  concerned,  the  only 
question  between  the  parties  is,  whether  the 
third  son  of  Man  Singh,  Khuruck  Sahee, 
who  died  childless,  adopted  during  his  life- 
time his  nephew,  Kripa  Sahee,  or  whether 
his  10  gundahs  2  cowries  2  krants  share  was 
divided  between  his  brothers,  Hurte  Sahee 
and  Lochun  Sahee  (a  genealogical  table  is 
given  in  the  Moonsiffs  decision,  and  it  is 
unnecessary  to  refer  to  it  more  particular- 
ly here).  The  plaintiffs  in  this  case,  Palucf* 
Singh  and  his  brothers,  plaintiffs  in  No. 
234   of  the  Judge's  file,   claim  a  7  cowries 
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and  odd  share  of  the  property,  on  the 
ground  that,  by  right  of  inheritance,  this 
would  be  the  correct  share  coming  to  them 
from  their  great-grandfather  Huree  Sahee, 
on  the  supposition  that  the  10  gundahs  2 
cowries  2  krants  share  of  Khuruck  Sahee 
devolved  on  his  nephew  Kripa  Sahee  as 
adopted  son. 

Their  case  is  that  the  other  members  of 
the  family  who  have  been  made  defendants, 
either  substantially  or  pro  formd,  got  the 
Collector  to  make  a  butwarra  of  the  estate, 
dividing  it  into  different  puttees;  and  that 
among  these  puttees  their  share  has  been 
absorbed,  leaving  them  nothing  of  their  own. 
They,  therefore,  sue  to  have  their  right  de- 
clared, and  to  have  it  likewise  declared  that 
the  land  to  which  they  are  entitled  is  in- 
cluded within  such  and  such  of  the  defend- 
ant's puttees. 

The  other  case,  not  before  us  in  special 
appeal,  but  decided  by  both  the  Courts  be- 
low, was  instituted  by  Pultoo  and  Gocool, 
sons  of  Gouree,  who  are  descended  from 
Lochun  Sahee,  the  brother  of  Huree  Sahee. 
They  claimed  to  get  a  7- cowrie  share  of 
the  family-property  out  of  the  hands  of  one 
Deoranee  Kooer,  who  purchased  it  from 
their  uncle,  Ram  Bhujjo.  Their  case  was 
that  Ram  Bhujjo  had  sold  to  Deoranee 
Kooer  14  cowries  including  both  his  own 
.and  their  share  in  the  properly.  This  suit 
of  Pultoo  and  Gocool  was  dismissed  by  the  i 
Moonsiff  for  reasons  which  he  has  given  in 
his  decision.  On  appeal,  the  Judge  decreed 
it,  ordering  the  7  cowries  claimed  to  be 
taken  from  what  had  been  purchased  by 
Deoranee  Kooer,  and  given  back  to  the  plaint- 
iff. 

The  Moonsiff  gave  Paluck  Singh  and  his 
brothers  their  7  cowries  2  krants  share. 
We  may  here  mention  that  their  proper 
share  would  have  been  10  cowries,  but  it  is 
admitted  that  a  3-cowrie  share  was  sold  to 
a  third  party.  The  Moonsiff  awarded  the 
share  of  the  plaintiffs  in  the  following  way : 
ig.  2c.  id.  were  to  be  taken  from  what 
was  in  Deoranee  Kooer's  possession,  1 
cowrie  from  Abdoot  Singh,  and  lk.  2d. 
from  Sheo  Narain's  share. 

The  appellants  before  us  are  Oodit  and 
Golee  §ingh,  who  purchased,  as  they  say,  a 
2 1  cowries  share  of  the  estate  from  Bheekoo 
Singh.  Bheekoo  Singh  was  descended  from 
Saheb  Singh,  the  third  son  of  Kewul  Sahee 
:vhose  share  was  3g.  2c.  2d.,  so  that 
Bheekoo's  share  would  amount  to  no  more 
than  14  cowries,  unless  it  were  proved  that 


Khuruck   Sahee's  share  went  to   bis 
thers,  and   not   to   his   adopted    son 
Sabee. 

The  special  appellants  take  various  ob 
tions  to  the  Judge's  decision.  They 
contend  that,  as  the  estate  had  been  fi: 
divided  into  puttees  by  the  Collector 
the  Butwarra  Law,  no  civil  suit  would  Bel 
set  aside  that  arrangement ;  that  the  pi 
iffs  might,  if  they  had  chosen,  have 
ed  to  the  butwarra,  and  have  stop; 
operation,  but  not  having  done  so,  they 
now  no  remedy.  They  object  further 
as  they  were  by  the  MoonsifFs  d 
absolved  from  the  claim  of  Paluck 
and  his  brothers,  and  as  Paluck  Singh 
not  appeal,  the  Judge  was  not  justified 
the  appeal  of  Deoranee  Kooer  in 
a  decision  adverse  to  their  interest,  as 
one  co-defendant's  appeal  no  decision  ad 
to  another  co-defendant  can  be  come 
They  likewise  object  that  there  has  been 
finding  on  the  questions  of  special  and 
neral  limitation  pleaded  by  them.  As 
the  question  of  the  adoption  of  Kripa 
by  Khuruk  Sahee  there  seems  to  be  no 
sonable  doubt.  The  Judge  has  distt 
stated  that  no  objection  ever  was  made  to*' 
the  statement  of  the  plaintiff,  no  coatm* 
evidence  was  given,  and  the  Judge's  fiodiqg 
that  the  adoption  was  made  is  a  finding  or 
fact  which  we  cannot  interfere  with  in  spe- 
cial appeal. 

As  to  the  question  of  the  butwarra.  In 
the  first  place,  the  plaintiffs  do  not  ask  to 
have  any  alteration  made  in  the  botwaria 
arrangements  carried  on  by  the  Collector; 
these  may  be,  and  no  doubt  are,  final,  fbrsffl 
fiscal  purposes,  and  the  plaintiffs  have  do 
object  in  getting  them  altered ;  what  they 
want  is  to  have  it  declared  that  within  cer- 
tain puttees  demarcated  by  the  Collector 
certain  lands  belonging  to  their  share  of  the 
family-estate  have  been  included,  and  they 
ask  to  have  it  pointed  out,  in  each  partieohr 
puttee,  where  those  lands  are,  in  order  tot 
they  may  recover  possession  of  the  same. 
The  only  effect  of  a  decision  in  their  fawr 
would  be  that  in  each  of  those  puttees  there 
would  be  one  more  co-sharer,  but  nothtaj 
would  be  done  to  invalidate  the  butwarra 
or  alter  the  boundaries  fixed  by  the  Collec- 
tor. It  is  not  necessary  to  go  further  than 
this,  but  we  may  remark  there  is  notbhtf  in 
the  law  which  makes  the  order  of  a  Collec- 
tor in  a  butwarra-proceeding  final  as  regards 
questions  of  title,  and  we  do  not  see  why 
a  plaintiff  who  has  a  title  to  land  should  be 
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red  from  having  it  tried,  merely  because 
estate  had    been    partitioned   out   into 
fffe/ent  puttees  for  purposes  purely  fiscal. 

With  regard  to  the  other  objection,  it  is 
ite  true   that  the  plaintiffs  Paluck  Singh 
his  brothers  did  not  appeal  against  the 
isiffs  decision  which  threw  out  the  case 
night  by  Pultoo  and  Gowree,  but  then 
had  no  possible  object  in  so  appealing. 
in    suit  was  to  obtain  a  7-cCwrie  share 
the  family-estate,  and  that  was  decreed  to 
from  the  lands  held  by  Deoranee  Kooer. 
was  immaterial  to  them  that  the  Judge 
rived  Goolee  and  Oodit  from  their  claim, 
had  already  got  their  share  in  the 
given  up  to  them.    There  were  three 
Is  before  the  Judge,  and,  although  Pa- 
Singh  only  appealed  on  the  question  of 
Pultoo  and  Gocool  appealed  on  the 
►n  of  title ;  they  said  that  their  father's 
ire   had  been  improperly  sold,   and  the 
Ige  found  that  such  was  the  case.     Now 
being  so,  and  it  being  found  that  Deo- 
re  Kooer  had  bond-fide   purchased  a  7- 
ries    from    Ram    Bujjo,    the    plaintiff's 
was  rendered  absolutely  infructuous, 
they  had  got  a  decree  for  7  cowries  as 
unst  Deoranee  Kooer,  which  decree  had 
set  aside  on  the  appeal  of  another  party. 
the  first  instance,  they  had  no  object  in 
ding,  but,  when  the  Judge's  order  revers- 
the  decree  of  the  Moonsiff,  their  position 
[as  altogether  changed,   and   their  decree 
^together  useless.    It  would  not,  we  think* 
consistent  with  the  principles  of  equity  and 
conscience  which  guide  the .  decisions 
Civil  Courts  in  this  country,  to  refuse  a 
rly  proved  right  on  the  technical  ground 
by  the  special  appellant.     Under  ordi- 
ctrcumstances,  bis  objection  would,  no 
ibt,  be  a  good  one ;  but  if  we  were  to  al- 
it  in  this  case,  it  would  be  depriving 
plaintiffs  of  what  is  no  doubt  their  share 
the  family-property,  and  playing  into  the 
Is  of  those  who  have  been  throughout 
iking  to  deprive  them  of  it. 

Under  the  circumstances,  the  Judge  would 
done  well  to  have  tried  these  cases 
dy,  as  the  purchases  were  at  different 
1,  and  the  parties  unconnected;  but  it 
woold  not  be  proper  in  the  special  appeal 
stage  to  throw  out  parties  who  have  a  sub- 
stantial right  on  a  purely  technical  objec- 
tion, and,  as  a  matter  of  fact,  tljere  has  not 
been  any  injustice  done  to  anybody  by  the 
decision  of  the  Lower  Appellate  Court. 
According  to  the  finding  of  fact  come  to  by 
tbf  Judge,  it  is  clear  that  Bheekoo  Sipgh 
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had  but  14  cowries  to  sell ;  and,  as  the  sale  to 
Oodit  and  Goolee  of  21  cowries  was  alto- 
gether improperly  made,  so  far  as  the  jus- 
tice of  the  case  is  concerned,  the  Judge  has 
done  substantially  right  in  taking  these  7 
cowries  from  Oodit  and  Goolee,  and  giving 
them  to  the  parties  who  have  a  proved  right 
to  that  share. 

On  the  question  of  special  limitation, 
there  is  no  law  which  we  are  acquainted 
with  which  makes  it  necessary  to  bring  a 
suit  to  void  a  butwarra  division  by  the 
Collector  within  three  years.  Section  6 
does  not  apply,  and  if  the  case  comes  within 
any  Section  at  all,  it  comes  within  the  six 
years'  limitation  Section,  and  the  suit  is 
therefore  in  time. 

As  to  the  question  of  general  limitation, 
we  think  that  the  Judge  has  sufficisody 
found  that  the  plaintiffs  have  been  in  posse** 
sion  within  a  period  of  twelve  years,  ■  and 
that  they  were  not  put  out  of  possession  of 
their  share  (the  estate  being  at  the  time  a 
joint  and  undivided  one)  until  the  Collector 
divided  the  several  puttees.  - 

With  regard  to  the  merits,  we  have  air 
ready  said  that  the  Judge's  decision,  although 
somewhat  involved,  is  substantially  righ^ 
and  we  see  no  reason  to  interfere  with  it 

We  dismiss  the  special  appeal  with  costs:. 


The  22nd  November  1871. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

fudges. 

Attachment— Manager— Section  243,  Act  VI 1 1, 
of  1859— Circular  Orders. 

Case  No.  220  of  1871. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Subordinate  Judge  of  Ttrhoot, 
dated  the  22nd  April  18J1. 

Bunwaree  Lall  Sahoo  (Decree-bolder), 

Appellant, 

versus 

Baboo  Girdharee  Singh  (Judgment-debtor), 

Respondent. 

43— a 


*7* 


Civil 


THE   WfeSKLY   RIPOfeTKR* 


Rulings. 


[Vol 


Messrs.   C.  Piffard  and   C.  Gregory \  and 
Moulvie  Mahomed  Yusoof  for  Appellant. 

Mr,  Woodroffe  and  Baboo  Hem  Chunder 
Banerjee  for  Respondent. 

■  A  Court  cannot  refuse  to  order  attachment  on  appli- 
cation of  a  decree-holder,  nor  appoint  a  manager  under 
Section  243,  Act  VIII.  of  1S59  till  after  attachment. 

The  Circular  Order  of  tith  July  last  must  be  taken, 
not  as  prescribing  airy  rigid  limit  of  time  during  which 
a  property  is  to  continue  under  the  management  of  a 
manager,  but  as  requiring  that  in  each  case  the  Judge, 
who  directs  the  appointment  of  a  manager,  should  exer- 
cise a  proper  discretion,  with  reference  to  all  the  circum- 
stances of  the  case,  in  calculating  the  time  for  the  pay- 
ment of  the  judgment-debt. 

Loch,  y. — In  this   case,   it  appears  that 
certain  estates,  the  property  of  Baboo  Gir- 
dbaree  Singh,  judgment-debtor,    were    at- 
tached in  execution   of  a  decree   held   by 
certain  mahajuns,  Lailjee  Sahoo,  and  others ; 
and  that,  by  orders  of  the  Lower  Court,  made 
kbout  two  years  ago,  under  Section  243,  Act 
VIII.  of  1859,  a  manager  was  appointed  to 
.make  collections  from  these  mehals  and  to 
pay  off  debts  due  by  the  debtor.  Subsequent 
to  this  arrangement,   the    judgment- debtor 
filed  a  list  of  other  properties  which  belonged 
to  him,  and  prayed  that,  as  he  had  several 
other  debts  outstanding,   the  Court  would 
order  the  manager  to  take  charge  of  these 
other  mehals  and  from  their  proceeds  to  li- 
quidate his  debts.     An  order  in  conformity 
with  this  prayer  was  issued  by  this  Court. 
After  this  order  was  made,  Baboo  Bunwaree 
Lall  and  others,  who  held  decrees  against  the 
debtor    Girdharee    Singh,    applied    to    the 
Court  for  attachment  and  sale  of  the  property 
of  the  judgment-debtor  in  execution  of  their 
decrees.     But  the  Court,  instead  of  issuing 
any  order  for  attachment  or  making  any  or- 
der for  sale,  directed  that  the  manager  should 
pay  the  interest  upon  those  debts  for  two 
years,  and  that,  after  that  period,  when  cer- 
tain Bhurna  leases  would  expire,  there  would 
be  sufficient  funds  to  pay  off  the  debts  of 
these  creditors  in  the  course  of  about  five  or 
six  years,  and  the  Subordinate  Judge  rejected 
their  application. 

An  appeal  has  been  preferred  to  us  against 
this  order,  and  the  objections  taken  in  appeal 
arc  two :  first,  that  the  order  is  contrary 
to  law,  there  having  been  no  attachment  made 
by  the  decree-holders;  and,  secondly,  that 
the  data  upon  which  calculation  of  assets  is 
based  are  altogether  erroneous,  having  been 
oyiimed  by  the  Subordinate  Judge  without 
any  evidence  being  before  him,  and  being 
adopted  from  the  statements  made  by  the 


debtor,  and  further  the    Sj 
has  estimated  the  assets 
than  the  debtor  had  done  himself, 
no  sufficient  ground. 

It  appears  to  me  that  the  order  ofj 
Lower  Court  must  be  set  aside;  bees 
is  clear  that,  till  an  attachment  is  m\ 
the   application   of  the    decree-holders, 
Court  cannot  proceed,  under  the  proni 
of  Section  243,  to  appoint  a  manager; 
ther,   the    refusal    to  make   an  attachi 
when  applied  for  by  a  decree- holder,  is 
light   matter,   for  it   may    prove  of  sej 
detriment  to  him,  because  should  any 
party  attach  the  property,  his  right,  as 
attaching  creditor  to  be  paid  off  his 
debt  from  the  proceeds  of  sale,  may  be,] 
to  him. 

Then,  on  the  second  ground,  it  is 
that  the  Subordinate  Judge,  in  calculi 
the  assets,  has  not  gone  upon  any  evidt 
but  has  been   satisfied   with  the  statei 
made  by  the  debtor  as  to  the  value 
property.     This  is  not  sufficient  in  a 
like  the  present,  when  a  man  is  almost  n< 
lessly  involved  in  debt,  and  who,  in  ordt 
save  his  estate  from  sale,  may  be  expe 
to   make   the  most  favorable  returns  of 
income. 

I  think  the  appellants  in  this  case  must 
allowed  to  make  an  attachment  according 
law;  and,  after  making  that  attachment, 
Court  may  proceed  under  the  law,  either 
order  the  sale  of  the  property,  or  under 
provisions   of    Section    243    to  appoint 
manager,  should  that  be  considered  to  bei 
best  course  both  for  the  creditor  and  for 
debtor. 

Reference  has  been  made  to  an  order  of  lh*; 
Court  issued  in  July  last,  in  which  the 
stated  that  two  or  three  years  should  orJr 
narily  be  the  limit  for  which  a  property  show 
be  put  under  the  charge  of  a  manager.  The 
Court  does  not,  I  apprehend,  intend  by  the* 
words  to  limit  the  time  strictly  to  that  pcriodh 
in  all  cases,  but  requires  thereby  that  in  each 
case  the  Judge,  who  directs  the  appoiotadit 
of  a  manager,  should  exercise  a  proper  discre- 
tion, with  reference  to  all  the  circontftaw* 
of  the  case,  in*  calculating  the  time  in  vhicb 
the  debts  may  be  paid  off.  If,  after  a  year  or 
two,  it  appears  that  the  collections  are  in- 
sufficient to  meet  the  claims  of  the  creditors, 
there  is  no  reason  why  an  application  AofU 
not  be  made  to  the  Court  for  the  removal  of 
the  manager,  and  for  the  sale  of  the  property* 
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link,  therefore,  that  the  order  of  the 
Court  must  be  set  aside,  and  the  appeal 

irties  will  pay  their  own  costs. 

tnslie,  J. — I  concur  in  thinking  that  the 

1  to  order  the  attachment  was  wrong, 

that  the  case  must  go  back  to  the  Lower 

in   order  that  the  judgment-creditor 

fee  allowed  to  attach  any  property  of  the 

r  he  may  point  out.    The  Lower  Court, 

vised  to  proceed   under  Section   243, 

then  be  guided  by  the  rules  laid  down 

e  Circular  Order  of  the  nth  July  last. 

ite  concur  with   Mr.  Justice  Loch  in 

ing  that  that  rule  is  not  to  be  taken  as 

ribing  any  rigid  limit  of  time  during 

h  a  property  is  to  continue  under  the 

agement  of  a  manager.     With  reference 

magnitude  of  the  estate,  and  the  length 

me  the  debts  have  been  allowed  to  run 

I  think  no  substantial  injury  would  be 

to    the   judgment-creditors    in    these 

by  an  extension  of  time ;  and,  as  pointed 

my  learned  colleague,  if  the  result  of 

management  shows  that  there  has  been 

Iculation  of  the  assets,  the   creditors 

always  apply  to  the  Court  to  set  aside 

order  appointing  the  manager,  and  to 

under  other    Sections   relating    to 

uttoo  of  decrees. 
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The  22  nd  November  1871. 

Present : 

Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Execution — Agreement 

Case  No.  238  of  1871. 

wdtaneous  Appeal  from  an  order  passed 
*bf  the   Subordinate   Judge    of  Cuftack, 
dated  the  tst  June  t8ji. 

Ranfaya  Lall  Pundit  (Decree-holder), 
Appellant,      ' 

versus 

Court  of  Wards  on  behalf  of  the  es- 
tate of  Rajah  Puddo  Lai  Bhunj  (Judgment- 
debtor).  Respondent* 


Baboo  Mokendro  Lall  Milter  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

In  execution  of  a  decree  a  judgment-debtor  cannot 
be  ordered  to  pay  a  sura  beyond  what  is  stated  in  the 
decree,  although  he  may  have,  after  the  decree,  agreed 
with  the  decree-holder  to  do  so. 

Jackson,  J. — We  think  that  the  decision 
of  the  Lower  Appellate  Court  in  this  case  is 
correct.     It  was  passed   in  execution  of  a 
decree  for  a  debt  of  5,551    rupees.    Aftef- 
the  decree  had  been  passed,  it  appears  that 
the  decree-holder  and  the  judgment-debtor 
came  to  some  arrangement  under  which  it 
was  agreed  that  the  judgment-debtor's  pro- 
perty should  not  be  put  up  for  sale,  and  that 
the  amount  of  the  decree  should  be  paid  in 
instalments  at  a  very  large  rate  of  interest 
from  year  to  year,  for  eight  years.     Under 
this  the  amount  of  the  decree  swelled  from 
5,551  rupees  to  nearly  20,000  rupees.     In 
i860,  the  first  instalment  was  paid  by  the 
Rajah.     Subsequently  to  that,  however,  die 
instalments  appear  not  to  have  been  paid ; 
but  in   1 87 1,  the   property   having  in   the 
meanwhile  been  taken  possession  of  by  the 
Collector  of  the  district  as  the  Court  of 
Wards,  a  sum  of  14,877   rupees  1  anna   5 
pie  was  paid  into  Court.    There  remained  * 
then  only  Rupees  4,083-4-5   still  due  tra>' 
der  this  agreement  between  the  parties,  and.' 
for  this  sum  the  decree-holder  is  now  taking '* 
'these  proceedings.    The   Lower  Court  has 
held  that  this  sum,  being  in  excess  of  the 
amount  originally  decreed,  cannot  beobtained 
in  execution  of  this  decree.    It  is  very  cer- 
tain that  this  sum  could   not  in  any  way 
have  been  obtained  under  the  terms  of  the 
decree  passed  in  this  suit.     In  order  to  ob-  ' 
tain  it,  the  decree-holder  must  prove  the  ex*  ' 
ecution  of  the  subsequent  agreement. 

It  is  true  that  mere  agreements  to  pay  the  - 
original  decree   by  instalments   have  been 
frequently  upheld,  and  properly  upheld  ;  bat 
this  is  a  case  in  which  the  judgment-debtor, 
has  agreed  to  pay  a  very  large  sum  of  money 
over  and  above  the  amount  of  the  original 
decree,  and  we  are  informed  that  even  the 
validity  of  that  agreement  can  be  contested. 
Under  these  circumstances,  it  would  not  be. 
proper,  in  execution  of  this  decree,  tp  direct 
the  payment  by  the  judgment-debtor  of  a 
sum  beyond  what  is  stated  in  the  decree. 
The  party  can  always  bring  his  suit  to  en- 
force the  contract  subsequently  entered  intrv 
between  him  and  the  judgment- debtor. 

The  appeal  is  dismissed  with  costs. 
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The  23rd  November  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Res  judicata— Leave  to  bring:  new  Suit. 
Case  No.  671  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  14th  March  187  t,  reversing  a 
decision  of  the  Moonsiff  of  Sitakoond, 
dated  the  8th  September  1870. 

Sreemptee  Mona  Bibee  and  others  (Plaint- 
iffs), Appellants, 

versus 

Oomed  All  (Defendant),  Respondent. 

Baboo  Aukhil  Chunder  Stin  for 
Appellants. 

No  one  for  Respondent. 

A  Suit  is  not  barred  by  the  principle  of  res  judicata 
bicttifce,  in  a  former  case  between  the  same  parties  and 
on  4ke  same  cause  of  action,  the  plaintiff,  after  the 
evidence  had  been  recorded  but  before  final  judgment 
was  passed,  obtained  the  Court's  permission  to  withdraw 
tht  «ase  with  reservation  of  leave  to  bring  another 
suit, 

Observations  on  decision  of  Privy  Council  in  Watson 
versus  Collector  of  Rajshahye,  12  w.  R.  (P.  C),  p.  43. 

Glover,  J. — The  only  point  taken  in  this 
special  appeal  is,  that  the  Subordinate  Judge 
was  wrong  in  holding  that  the  suit  was 
barred  by  the  principle  of  res  adjudicata. 

It  appears  that,  in  a  former  case  between 
the  same  parties,  and  on  the  same  cause 
of  action,  the  plaintiff,  after  the  evidence 
had  been  recorded,  obtained  the  Court's 
permission  to  withdraw  the  case,  with  per- 
mission to  bring  another  suit  hereafter. 

The  Subordinate  Judge  has  considered 
that  this  reservation  on  the  part  of  the 
Court  by  which  the  permission  was  given, 
did  not  prevent  him  from  going  into  the 
question*  of  res  adjudicata,  and  deciding 
the  suit  on  that  principle.  In  support  of 
his  opinion,  he  has  referred  to  the  case 
/reported  in  12  Weekly  Reporter,  page 
— "J3)  of  Watson  and  others  against  the  Col- 
lector of  Rajshahye,  decided  by  the  Privy 
Council  on  the  15th  July  1869,  and  thinks 


that  the  precedent  proves  that,  even  where 
a  reservation  is  made,  that  does  not  prevent 
the  Court,  before  whom  the  case  com**  on 
the  second  occasion,  from  going  into  the 
question  of  res  adjudicata. 

Now  the  precedent  thus  quoted  has  bo- 
thing  to  do  with  the  present  case.  In  the  case 
before  the  Privy  Council,  a  decree  had  been 
passed  in  favor  of  the  defendant  and  against 
the  plaintiff,  on  the  ground  that  the  plaintiff 
had  altogether  failed  to  prove  his  case  by 
evidence;  there  was,  undoubtedly,  in  the 
decree,  a  reservation  allowing  him  to  bring 
another  suit ;  but  the  case  had,  as  a  matter 
of  fact,  proceeded  to  final  judgment  on  the 
failure  of  the  plaintiff  to  make  out  his  pleas. 
Now,  Section  ^97,  Act  VIII.  of  1859,  allowi 
a  Court,  in  all  cases  where  sufficient  ground 
is  shown  and  where  final  judgment  has  not 
been  passed,  to  give  permission  to  a  plainthT 
to  bring  a  fresh  suit;  and  in  this  case  no 
final  judgment  has  been  passed,  for,  although 
evidence  was  recorded,  no  decision  was  given 
on  that  evidence. 

It  appears  to  us,  therefore,  that  the  Subor- 
dinate Judge  was  wrong  in  deciding  this 
case  on  the  principle  of  res  adjudicata,  inas- 
much as  the  merits  were  not  decided  on  the 
first  hearing,  and  by  law  the  original  Court 
had,  under  such  circumstances,  the  power  to 
give  the  plaintiff  authority  to  bring  another 
suit. 

>  The  decision  of  the  Lower  Appelate 
Court  will  be  set  aside,  and  the  case  remand- 
ed for  re-trial.  The  costs  of  this  special 
appeal  must  be  borne  by  the  special  respond- 
ent, the  other  costs  to  follow  the  resak  of 
the  remand. 


The  23rd  November  1871. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Ch*/ 
Justice,  and  the  Hon'ble  Dwarkanift 
Mitter,  Judge. 

Inheritance — Daughter. 
Case  No.  549  of  1871. 

Special  Appeal  from  a  decision  passed  h 
the  Officiating  Judge  of  CAittagoig* 
dated  the  21st  February  /S?rt  afirmH 
a  decision  If  the  Subordinate  j  p  *f 
that  District,  dated  the  13th 
18J0. 

Nyo  Chowdhry  (Defendant),  *py 

versus 

Futtah  Chowdhry  (Plaintiff),  Rrm 
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Awskhil  Chundtr  Sein  for  Appellant. 


ijtfr.  J?,  j?.  Twidale  for  Respondent. 

fmtble — A  daughter  becomes  entitled  to  her  share 
ui  the  death  of  her  father,  and  not  after  her  mother's 

h9     C.    J. — Kala     Bibkk    was    the 
r,  and  as  such  had  a  title  to  a  share  of 
property;  and  there   does  not  appear 
fee    any   authority  for   saying    that    she 
ja&d   become  entitled  to  that  share   only 
ftp  ber    mother's  death.     It  would  seem, 
the  passage  in  the  book  handed  up  to 
that  the  daughter  would  become  entitled 
share  of  the  property  upon  the  death  of 
father.     She  having  that  share  has  con- 
it,  by  an  instrument  which  the  Lower 
s    found   was   duly  executed,    to    the 
iff.      That  certainly  would    give    the 
ff  a  primd  facie  title  to  the  share. 

I^w  position  of  the  defendant  appears  to 
e  this— »-that  a  suit  was  brought  against  the 
ler  and  the  son,  and  also  against  Kala 
She  was  included  in  that  suit,  but 
does  not  seem  to  have  appeared,  and 
ibly  was  not  duly  served  with  the  sum- 
A  decree   was  made   in   that  suit 
inst  the   mother  and  the  son,  but  not 
last  Kala  Bibee ;  and  the  decree  author- 
the  sale  of  the  right  and  interest  of  the 
toother  and  the  son,  which  did  not  include 
Ife  share  of  Kala  Bibee,  because  the  wordff 
(testate  of  the  deceased"  would  not  have 
Ike  effect  of  authorizing  a  sale  of  a  portion 
tt&e  estate  of  the  deceased  in  the  hands  of 
k  person  not  a  party  to  the  suit,  or  a  share 
to  which  a  person,  against  whom  the  decree 
*as  not  made,  claimed  to  be  entitled.    The 
defendant  purchased,  as  is  alleged,  upon  the 
isle  in  execution  of  that  decree.     It  appears 
to  os  that   be  did  not,   by  that  purchase, 
Acquire    any    title   to  Kala  Bi bee's   share. 
lie  claims  merely  as  having  purchased  under 
that  decree.     We  do  not  think  he  is  in  a 
position  to  contend  that  there  was  no  con- 
sideration  for  the    conveyance    from   Kala 
Bibee  to  the   plaintiff.     He   has   no    right 
vhuever.     There  may  be  cases,  no  doubt, 
t*  which  a  defendant  would  be  entitled  to 
fttt  a  person   claiming   to  prove    that    an 
alleged  sale  or  conveyance  w<*$  not  collusive, 
ta  a  real  and  bond-fid*  conveyance  executed 
for  consideration.     But  this  does  not  appear 
to  be  one  of  those  cases.    The  defendant 
typears  to  have  no  title,  and  the  plaintiff  has 
1  sufficient  primd-facie  title  to  give  him  a 
right  to  recover  in  this  suit. 


We  do  not  see  that  there  has  been  any 
error  in  law  in  the  way  in  which  the  Lower 
Appellate  Court  has  dealt  with  the  questions 
raised  in  the  suit.  The  appeal  must  be  dis- 
missed with  costs. 


The  23rd  November  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Joint  Hindoo  family— Easement — User — 

Obstruction. 

Case  No.  439  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye, 
dated  the  2gth  December  1870.  reversing 
a  decision  of  the  Moonsiff  of  that  Dis- 
trict, dated  the  26th  February  i8jq. 

-Chunder  Kant  Chowdhry  and  others, 
(Defendants),  Appellants, 

versus 

Nund  Lall  Chowdhry  and  others  (Plaintiffs), 

Respondents. 

Baboo  Mohinee  Mohun  Roy  for   Appellants 

Baboo  Doorga  Churn  Dass  for 
Respondents. 

Suit  by  members  of  a  joint  family  to  enforce  their 
right  to  a  pathway  through  a  door  (which  had  been 
blocked  up)  leading  to  a  joint  Thakoorbaree.  HtldtUmt 
this  was  not  a  case  in  which  the  plaintiffs  claimed  tfee 
right  of  user,  but  only  complained  of  the  obstruction  of 
a  passage  belonging  to  them  jointly  with  the  de- 
fendants. 

Paul,  J. — This  is  a  very  simple  case. 
The  facts  are  shortly  these:  The  plaintiffs 
alleged  in  their  plaint  that  a  certain  pathway 
leading  from  their  family- dwelling-house 
to  a  certain  Thakoorbaree  belonging  to  them 
had  been  obstructed  by  the  defendants  having 
bricked  up  the  passage  through  a  door. 
The  plaint  showed  that  this  obstruction 
took  place  in  1272.  and  the  present  action 
was  brought  in  1276,  that  is,  after  the  lapse 
of  four  years. 

Upon  this  state  of  facts,  it  became  neces- 
sary to  inquire  whether  the  matters  stated 
in  the  plaint  were  true  or  not,  as  the  catf^e 
of  action  admittedly  had  arisen  within  the 
period  of  limitation. 
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The  defendants  set  up  various  pleas 
amounting  to  acquiescence  on  the  part  of 
the  plaintiffs  and  their  abandonment  of  the 
right  of  way.  The  other  defences  were 
also  of  a  similar  character. 

The  first  Court  found  that  the  obstruc- 
tion took  place  in  1267,  and,  proceeding  on 
that  finding,  held  that  the  plaintiffs'  rights 
were  barred  by  acquiescence. 

The  Appellate  Court  differed  from  the 
first  Court  upon  the  question  as  to  when  the 
obstruction  first  took  place,  and  held  that 
it  did  not  take  place  in  1267  but  in  1272, 
and  found  that,  whether  it  took  place  in 
1267  or  in  1272,  the  cause  of  action  arose 
within  the  period  of  limitation,  and  there 
was  no  acquiescence  or  abandonment  of 
right  by  the  plaintiffs;  either  in  law  or  in 
fact.  Having  overruled  this  preliminary 
objection,  the  Appellate  Court,  in  a  lengthy 
and  apparently  duly  considered  judgment, 
came  to  the  conclusion  that  all  the  facts  on 
which  the  plaintiffs  relied  were  true,  viz., 
that  the  Thakoorbaree  was  the  joint  pro- 
perty of  the  plaintiffs  and  the  defendants, 
that  the  pathway  was  also  their  joint  pro- 
perty, both  having  come  into  existence  many 
years  ago  at  the  time  of  their  ancestors,  and 
that  the  obstruction  caused  by  the  defendants 
was  a  clear  infraction  of  the  undoubted 
rights  of  the  plaintiffs.  The  Lower  Ap- 
pellate Court  accordingly  decreed  the  plaint- 
iffs' suit. 

It  appears  that,  on  a  former  occasion,  a 
suit  was  instituted  by  one  of  these  plaintiffs 
against  these  defendants  in  respect  of  some 
interest  in  the  Thakoorbaree,  the  pathway, 
the  door  which  was  blocked  up,  a  bungalow, 
and  an  adjacent  wall.  In  that  suit  a  some- 
what confused  and  unintelligible  decision 
was  pronounced  to  the  effect  that  the  plaint- 
iff had  a  joint  interest  in  the  Thakoorbaree, 
and  the  ground  on  which  the  door  was 
erected,  but  not  in  the  door  or  the  wall  ad- 
joining the  ground.  Consequently,  the 
plaintiff's  suit  was  partly  decreed  and  partly 
dismissed. 

The  Judge  of  the  Lower  Appellate  Court 
seems  to  have  considered  that  the  plaintiff 
in  that  sujt  had  wholly  succeeded  in  obtain- 
ing the  relief  he  sought,  and  in  thinking 
so,  he  doubtless  put  a  wrong  construction 
011  the  decree  which  was  pronounced  in  that 
•C^e.  but  that  wrong  construction  was  only 
as  to  a  part,  viz.,  that  part  of  the  decree 
which  providedAthat  the  durwaja  belonged 
to  the  defendants. 


Baooo  Mohinee  Mohun  Roy  for  the 
fendant,  appellant,  contends  that  this 
construction    has    prejudiced     his 
case,  completely  obscuring  the  intellect 
the  Judge  below  and  drawing  him  to  a 
elusion   of  fact  at   which   he  would 
have  arrived  but  for  this  wrong  co 
Beyond  admitting  the  fact  that  there 
construction    put  by  the   Lower   Appe 
Court  as  to  a  part  of  the  decree,  we 
follow  the  learned  pleader  to  the  extent 
which  he  carries  his  argument.    We  find 
Lower  Appellate  Court  has  duly  consi 
ah  the  oral  evidence  in  the  case,  apart  f 
any  opinion  which  he  may  have  formed  u 
the  construction  of  the  decree,  and  has 
to  a  clear  and  deliberate  conclusion  on 
facts  stated   by   the  plaintiffs.      The 
therefore,  is  one  in  which  the  plaintiffs, 
members  of  a  joint  family,  seek  to  e 
their   right   to   a  pathway   through    a 
(which  has  been  blocked  up)  leading  to 
joint  Thakoorbaree ;    and    to  an    unbi 
mind   no  clearer  case  could  well   be 
ceived. 

It  has,  however,  been  contended  by 
Mohinee  Mohun  Roy  that  the  judgment 
the  first  Court  was  right,  which  proceed 
on  the  plea  of  acquiescence  on  the  part  of 
plaintiffs  as  set  up  by  the  defendant, 
non-user  of  a  pathway,  either  for  nine 
as  stated  by  the  defendants,  or  for  four  3 
as  admitted  by  the  plaintiffs,  does  not 
Sarily  constitute  an   abandonment  of 
right   which  the  plaintiffs   may  have 
sessed.      Several  cases  have  been  cited 
support  of  the  position   taken   up  by 
first   Court.     Speaking   for  myself,  I 
say  that,  if  it  were  necessary  to  decide 
case  on  the  strength  of  the  cases  cited,  I 
should  have  been  disposed  to  refer  the  msU 
ter  to  a  Full  Bench.    The  cases  cited 
reported  in  Weekly  Reporter,  Volume  XV* 
pages    295,    402,    and    Weekly    Reporter 
Volume  XIV.,  page  79.    It  appears  to  ami 
however,  that  these  cases  refer  to  a  diffeiMtfe 
state  of  facts  with  a  different  class  of  rights** 
They   relate  to  a  case  in  which  one  maifcOi 
acquires,  by  reason  of  uninterrupted  user,  *<j 
right  over  another  man's  land;  and  it  m*f  f 
well  be  that,  in  some  instances,  from  a  loqph 
disuse  of  a  certain  right,  abandonment  theie* : 
of  may  be  inferred ;  but  I  am  far  from  thisk>  1 
ing  that  mere  disuse  of  a  certain  right  far- 
4  OF*- 5  years  is   sufficient  to  constitute  •»  J 
abandonment  of  that  right.     The  pJaimffi*  : 
case  hetP  is  distinguishable.    The  plaintitt *> 
do  not"  claim  a  right  of  user.    They  ca»£  • 
plaLpfof  the  obstruction  of  a  passage  which 
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flkrags  to  them  jointly  with  the  defendants, 
pbe  analogy  therefore  altogether  fails,  and 
kfe^ase,  \rhich,  I  at  first  stated,  was  a  very 
tmple  case,  became  somewhat  complicated 
|f  the  fact  of  the  Judge  of  the  first  Court 
Bring  allowed  his  mind  to  wander  into 
(relevant  matters  which  have  no  existence 
i  this  particular  case. 
%  The    special    appeal    is    dismissed    with 


*  Bay  ley,  J. — I  concur  in  the  order  of  dis- 
il  of  this  special  appeal.  In  fact,  the 
der  foe  the  special  appellant  opened  his 
on  the  ground  that  the  acquiescence 
waiver  by  the  plaintiff  of  his  right  gave 
,  defendant,  a  title  to  have  the  masonry 
Sbsing  up  the  doorway  of  the  path  to  the 
fhakoorbaree  maintained.  The  issues  fixed 
r  the  first  Court  involved  both  the  question 
right  to  the  property  and  the  question  of 
uiescence  in  the  interference  with  the 
jfeht  of  user,  and  the  first  Court  decided  the 
fise  solely  and  exclusively  on  the  ground 
Of  acquiescence!  n  the  interference  with  the 
light  of  user. 

The  Lower  Appellate  Court  more  fully 
fcentinto  the  question  of  right;  and  although, 
jti  a  certain  degree*  it  has  gone  wrong  in 
jfe  treatment  of  the  case,  yet,  on  the  whole, 
lit  has  come  to  a  right  conclusion  of  fact  in 
j&vor  of  the  plaintiffs. 

|  it  has  to  be  remarked,  however,  that  only 
ose  of  the  plaintiffs  in  this  case  is  at  all 
bound  by  the  decision  of  1865,  on  which  so 
much  stress  has  been  laid  by  the  pleader  for 
the  special  appellant;  but  irrespective  of 
itife,  the  decision  itself  clearly  refers  to  a 
jjdnt  proprietary  right  in  the  ground  on 
tbich  the  wall  and  the  door  stood,  and  to  a 
joint  proprietary  right  in  the  Thakoorbaree 
*bkh  was  clearly  decreed  to  the  plaintiff, 
ikhodqh  the  adjoining  bungalow  and 
brwafa  were  not  included  in  the  decree 
httht  plaintiff's  favor  in  that  case.  This  is, 
tofcfore,  as  Mr.  Justice  Paul  has  point- 
5°*  **,  mainly  and  truly  of  the  character 
°f  *  suit  where  the  question  is  whether  a 
Pjjtty  having  a  declaration  of  his  right  to  a 
Jukoorbaree  has  a  right  to  go  through  a 
"°w  to  that  Thakoorbaree.  and  the  question 
«  user  has  thus  been  somewhat  incorrectly 
lf*fc  the  main  point  in  the  case.  In  this 
*■**.  the  cases  cited  by  the  pleader  and 
.*hned  to  by  Mr.  Justice  Paul  do  not 
to**  this  case,  and  1  would  not  therefore 
?**  into  them.  I  would  further  state  that, 
m  toy  view,  every  case  of  user  should  be 


disposed  of  with  reference  to  its  own.  sur- 
rounding circumstances,  although  the  gene- 
ral principles  of  law  have,  of  course,  to  be 
considered  also.  Every  precedent  cited  upon 
a  case  of  one  special  character  of  easement 
will  not  necessarily  apply  to  a  case  of  an- 
other character  of  easement.  I  think  we 
are'  not  warranted  to  interfere  in  special 
appeal  with  the  view  formed  by  the  Judge 
below,  for  I  think  that  the  finding  which  he 
has  arrived  at  is  substantially  correct  in 
law. 


The  24th  November  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Abatement  of  rent— Dilution— Tatook— Perma- 
nent Settlement 

Case  No.  716  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backer  gunge, 
dated  the  igth  April  t8yi%  reversing  a 
decision  of  the  Moonsiff  of  Dowlutkhan, 
dated  the  21st  February  187 1. 

Ram  Churn  Bysack and  another  (Plaintiffs), 

Appellants, 

versus 

Mr.   Lucas  Theodorus  Lucas  (Defendant), 

Respondent. 

Baboo   Kalee   Kissen    Sein  for   Appellants. 

1 

Baboo  Doorga  Mohun  Dass  for  Respondent. 

Quaere. — Whether  the  proprietor  ofatalook  created 
before  the  Permanent  Settlement  can  claim  abatement 
of  rent  on  the  ground  of  diluvion. 

Glover,  J. — This  was  a  suit  for  arrears 
of  rent,  met  on  the  part  of  the  defendant 
with  a  plea  for  abvement  on  the  ground  of 
diluvion.  The  land  formed  part  of  a  talook 
admittedly  created  before  the  date  of  the 
Perpetual  Settlement. 

The  Moonsiff  decided  that  the  defendant's* 
plea  of  diluvion  was  not  proved. 

The  Judge,  on  appeal,  held  that  there  hai>- 
been  no  sufficient  inquiry  into  this   point, 
and  directed  a  local  investigation  to  be  made. 
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He  Jield  that  a  talookdar  in  the  position  of 
the  defendant  could  claim  abatement  if  any 
part  of  his  talook  was  proved  to  have  been 
diluviated. 

Against  this  decision  the  plaintiff  appeals 
"specially,  urging — 

(i)  That  the  proprietor  of  a  talook 
created  before  the  Permanent  Settlement 
cannot  claim  abatement ; 

(2)  That,  if  he  could,  the  neglect  of  the 
defendant  to  advance  his  plea  for  a  period 
of  from  30  to  3  5  years  bars  it ;  and 

(3)  That  as  the  measurement  ordered 
by  the  Moonsiff  was  stopped  by  the 
defendant's  own  act,  he  is  not  now  entitled 
to  have  a  fresh  measurement,  but  must 
stand  or  fall  on  the  evidence  he  elected  to 
adduce. 

We  have  very  considerable  doubt  as  to  a 
talookdar  whose  tenure  existed  from  before 
1790  having  the  right  to  claim  abatement, 
and  in  this  case'  payment  of  the  full  rent 
year  by  year,  more  than  30  years  after  the 
lands  are  said  to  have  been  washed  away, 
would  be  strong  evidence  that  no  such 
claim  was  in  the  contemplation  of  either 
party  when  the  contract  was  originally 
made. 

But    there    is    no    present    necessity   for 
deciding  this  point,  because  we  think  that,  4 
under  the  circumstances,  the  defendant  had  ! 
no  right  to  a  fresh  measurement,  but  should 
have  been  made  to  abide  the  consequence  of 
bis  own  election. 

The  measurement  ordered  by  the  Moonsiff 
was  stopped  re  infectd  at  the  request  of  the 
defendant  who  filed  a  petition  to  the  effect 
that  local  inquiry  was  unnecessary,  and  that 
he,  defendant,  would  prove  the  diluvion 
and  its  extent  by  oral  testimony. 

Now,  this  oral  testimony  consists  of  the 
depositions  of  five  witnesses,  which  prove 
nothing  at  all,  and  of  one  statement  to  the 
effect  that  some  30  years  ago  one  Mouzah 
was  diluviated.  It  is,  in  fact,  admitted  by 
the  special  respondent's  pleader  that  there 
is  nothing  that  can  be  called  evidence  on 
the    record    in    support    of    the    diluvion. 

We    think    that    the    defendant    ought 

undoubtedly  to  be  made  to  bear  the  conse- 

T^uences    of    his    own    acts.     Had    he    not 

interfered,    the    measurement    would    have 

been  fully  carried  out  and  the  dispute  so 


far  settled.     He  asked  that  the  local  im 
might  be  stopped,  and  chose  to  rest  his 
on  the  evidence  of  his  witnesses;  aad»t 
having  failed,  he  had  no  right  to  ask  tin* 
fresh  measurement  should  be  made  (to 
great   detriment   of  the   plaintiff   who 
kept  all  the  time  out  of  his  rents),  and 
the  trouble  and  expense  of  a  local  inqi 
undergone    de    novo.    The    case    bet 
the  litigants  should  then  have  been  d< 
on  the  recorded  evidence;   and  if  that 
had  been  applied,  the  defendant  would 
admittedly  failed. 

We  reverse  the  order  of  the  Judge, 
restore  the  decree  of  the  Court  of 
instance  with  all  costs. 


The  24th  November  1871. 

r 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Pa* 

fudges. 

Limitation — 

Case  No.  715  of  1871. 
• 

Special  Appeal  from  a  decision  passed  If 
the  Judge  of  Sylhet,  dated  ike  3jA\ 
March  1S7/,  a  firming  a  decision  </*j 
Moonsiff  of  Nubeegunge,  dated  the  Jjtftl 
July  i8yo.  I 

Hossein  Buksh  (Defendant),  Appellant, 

versus 

Ameena  Khatoon  and  another  (Plaintiffs), 

Respondents. 

Baboo  Bipro  Doss  Afooker/ee  for  Appellant 

Baboo  Grish  Chunder  Ghose  for  Respondeat*. 


A  Court  should  give  specific  reasons,  aftd 
judicially  why  it  holds  that  a  plea  of  limitation  is 
less  or  of  no  force. 


Bayley,  J.— We  think  this  case  must  be 
remanded  to  the  Lower  Appellate  Court  far 
proper  trial  on  the  question  of  BmitalfoB* 
The  only  remark  the  Lower  Appellate  Cwrt 
makes  on  this  important  plea  is  that  tie 
point  is  worthless.  Whether  it  is  so  on 
account  of  the  reasons  given  by  the  M00&* 
siff,  or  because  the  cause  of  action  arosey 
,  the  date  of  sale  and  not  on  the  date  of  settle- 
[  ment,  or  because  on  the  merits  the  Low 
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Appellate  Court  has  foand,  as  a  fact,  that 
§bere  has  been  no  adverse  possession  on  the 
of  the  defendant  so  as  to  create  a  title 
him  under  the  limitation  law,  is  left  unex- 
ined   and  not  judicially  decided.     The 
ge  of  the  Lower  Appellate  Court  should 
e  specific  reasons  for  his  conclusion,  and 
fare   judicially   whether   on   any   of   the 
we  reasons  or  on  others  he  holds  that  the 
of  limitation  taken  by  the  defendant  is 
no  force. 


The  costs  will  follow  the  eventual  result. 


i  . 

The  24th  November  1871. 

Presenl  : 

The  Hon'ble  H.  V.  Bay  ley  and  G.  C.  Paul, 

Judges. 

Kubooieut— Joint  sharers— Parties. 

Case  No.  674  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Mymensingh, 
dated  the  1  ith  March  i8ji,   modifying  a 

1    decision  of  the  Deputy  Collector  of  Kis- 

9    horegungCy    dated    the     23rd    September 

b»  tfyo. 

*  . 
Hur  Ki shore  Doss  Bhooyah  (Defendant),   4 

Appellant, 

versus 

Joogul  Kishore  Shaha  Roy  (Plaintiff), 
Respondent. 

Baboo  Grish  Chunder  Ghose  for  Appellant. 
Baboo  Sreenaih  Banerjee  for  Respondent. 

\  One  of  several  shareholders,  who  obtained  a  decree 
for  a  Vubooleut  from  several  defendants,  cannot  sue 

» for  his  individual  and  separate  share  of  the  rents, 
without  making  all  the  shareholders  parties. 

Paul,  J. — Ik  this  case  the  plaintiff  jointly 
with  others  obtained  a  decree  for  a  kuboo- 
:  lent  from  the  defendants  with  the  exception 
of  the  three  defendants  who  do  not  appeal. 
A  kubooieut  was  decreed  to  be  executed 
jointly  by  all  the  defendants  in  favor  of  the 
plaintiff   together    with    other    shareholders 
▼ho  were  joint  plaintiffs  in  that  suit.     The 
.plaintiff  now  sues  for    his  individual   and 
.separate  share  of  certain  rents  partly  com- 
plied of  the  enhanced  rent  decreed  in  the 
first  suit,  and  it  is  pleaded,  against  him  that 

▼ol.  XVI.     * 


his  suit  is  informal,  and  cannot  proceed  on 
the  ground  that  the  defendants  are  jointly 
liable  for  the  arrears  sued  for,  and  that  all 
the  shareholders  not  being  made  parties, 
the  suit  must  fail. 

This  objection  is  valid  in  law.  The  spe- 
cial appeal  is,  therefore,  decreed,  and  the 
plaintiff's  suit  dismissed  with  all  costs. 


The  27th  November  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Ferry— Proprietary  rights— Dispossession. 

Case  No.  762  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dinagepore, 
dated  the  22nd  May  i8ji>  reversing  a 
decision  of  the  Moonsiff  of  Beergunge, 
dated  the  28th  February  187 1. 

Kishoree  Lall  Roy  (Plaintiff),  Appellant, 

versus 

Gokool  Monee  Chowdhrain  and  another 
(Defendants),  Respondents. 

Baboo  Tarucknath  Sein  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

There  are  proprietary  rights  in  a  private  ferry  of 
such  a  nature  that  another  party  may  not  so  inter- 
fere with  the  profits  arising  therefrom  by  running 
a  boat,  if  not  exactly  on  the  same  line,  at  least  within 
such  a  distance  as  for  all  practical  purposes  would  be 
the  same  as  if  it  were  on  the  same  line. 

Preventing  parties  from  crossing  in  a  person's  ferry 
and  driving  his  men  away,  amount  to  dispossession. 

Bayley,  J. — We  think  the  judgment  of 
the  Lower  Appellate  Court  must  be  reversed 
with  costs.  The  plaintiff  sued  for  the  re- 
covery of  possession  of  an  old  ferry  and  the 
removal  of  a  new  ferry  situated  within  a 
russee  of  the  old  one,  as  interfering  with  his 
private  rights  attaching  to  the  old  ferry. 

The  Moonsiff,  in  an  elaborate  judgment, 
wherein  the  evidence  is  most  fully  collated 
and  considered,  held,  firstly,  that  the  plaint- 
iff had  been  illegally  dispossessed  of  hi*, 
old  private  ferry ;  and,  secondly,  that  he  was 
entitled  to  a  decree  on  his  suit,  that  is  to 
3  ay,  to  a  decree  for  possession  of  the  old 
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ferry  and  for  removal  of  the  new  terry  si- 
tuated within  half  a  russee  distance  of  the 
old,  as  interfering  with  the  plaintiff's  private 
rights. 

On  appeal,  the  Judge  reversed  the  judg- 
ment of  the  first  Court  with  the  following 
remarks :  "  The  plaintiff's  is  not  an  exclu- 
"  sive  right  of  possession,  and  the  fact  he  tries 
"  to  prove,  viz.,  that  the  defendants  prevent- 
"  ed  parties  from  crossing  in  his  boat,  and 
"  drove  his  men  away,  is  not,  I  think,  a 
"matter  of  dispossession,  even  if  he  had 
"  any  possessory  rights,  which,  I  think,  he 
"  has  not  beyond  that  he  is  entitled  now  as 
formerly  to  ply  his  ferry,  but  not  to  the 
exclusion  of  all  other  parties."  Again : 
"If  an  exclusive  right  were  given  to  him, 
"  how  far  would  it  extend  ?  It  is  impossi- 
"  ble  to  draw  a  line  here :  it  may  be  for  one 
"  yard  or  one  mile  up  and  down  the  river." 
And  further  on:  "The  fact  that  the  de- 
"  fendants  should  set  up  an  opposition  ferry 
"  in  the  vicinity  is  no  more  than  a  trader 
"  in  a  village  setting  up  a  shop  in  opposition 
"  to  a  trader  of  the  same  class  in  the  same 
"  village." 

Now,  in  the  first  place,  as  to  the  alleged 
dispossession — if  the  fact  of  the  defendant's 
preventing  parties  from  crossing  in  the 
plaintiff's  boat  and  driving  his  men  away 
does  not  amount  to  a  dispossession  of  the 
plaintiff,  his  possessory  rights  being  admit- 
ted, it  is  difficult  to  conceive  what  disposses- 
sion from  a  ferry  may  be. 

Secondly,  there  is  no  analogy  between 
setting  up  a  shop  side  by  side  with  another  as 
is  a  customary  and  recognized  practice,  and 
locating  another  ferry  within  such  distance 
as  must  more  or  less  diminish  the  profits  of 
the  old  ferry,  and  thus  interfere  with  the 
private  rights  of  the  owner  thereof.  It  is 
recognized  that  there  are  proprietary  rights 
in  a  private  ferry  of  such  a  nature  that  an- 
other party  may  not  so  interfere  with  the 
profits  arising  therefrom  as  would  be  the 
result  by  running  a  boat  if  not  exactly  on 
the  same  line,  at  least  within  such  a  distance 
as,  for  all  practical  purposes,  would  be  the 
same  as  if  it  were  on  the  same  line.  The 
Moonsiffs  judgment  shows  that  the  plaint- 
iff's claim  was  decreed,  that  is,  his  prayer 
for  recovery  of  possession  and  for  removal 
of  the  new  ferry  from  within  half  a  russee 
distance  of  his  old  ferry,  and  the  Moonsiffs 
judgment  is  correct  in  principle  and  law. 

"•^The  decree  of  the  Lower  Appellate  Court 
is  reversed,  and  that  of  the  first  Court  re- 
stored with  costs. 


The  27th  November  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Pi 

Judges. 

'  Hindoo  Law — Priestly  office — Women. 

Case  No.  783  of  1871. 

Special   Appeal  from   a  decision  passed 
the      Subordinate    Judge     0/    Bur\ 
dated  the   25th   April    i8ji,  affirming 
decision  of  the  Moonsiff  of  thai  Dislrk 
dated  the  2*jih  February  i8ji* 

Joy  Deb  Surmah  (Plaintiff),  Appellant, 

versus 
Huroputty  Surmah  (Defendant).  Responds 

Baboo    Bhugobutty  Churn    Ghose  for 

pellant. 

Baboo  Sreenath  Doss  for  Respondent 

Qucere. — Whether,  according  to  Hindoo  Law,  a 
can  succeed  to  a  priestly  office. 

Bayley \  J. — This  case  must  be  remaiK 
to  the  Lower  Appellate  Court  to  try 
question  as  to  the  truth  of  the  appoint 
by  Joynath  of  the  defendant  Huroputty, 
«on-in-law,  in   the  office  of  Dolloi,  and 
validity  of  that  appointment. 

The  first  Court  has  come  to  a  clear 
ing  on  the  evidence,  both  on  the  question 
the  fact  of  the  appointment  and  the  vato 
of  it,  but  the  Loiver  Appellate   Court  hi 
not  given  a  clear  and  judicial  decision 
that  point. 

The  plaintiff  sued  to  succeed  his  youi 
brother  Joynath  in   the   hereditary  post 
Dolloi  or  Chewa  Chullooah  of  Parrey  HnreH 
sur  Temple  in  Burpetta,  Assam. 

The  defendant's  case  was  that  be  was  the| 
son-in-law  of  the  former  incumbent  Joynstb, 
and  was  entitled  to  succeed  by  reason  of  «a| 
appointment  made  by  Joynath. 

The  issues  fixed  by  the  first  Court  opdo 
the  pleadings  were  :  firstly,  whether  the  DoDoi 
pod  (which  is  repeatedly  translated  on  ti» 
record  by  the  local  authorities  to  be  office 
of  priest)  was  hereditary  or  was  the  appoint- 
ment optional ;  and,  secondly,  whether  the 
plaintiff  or  the  defendant  had  preferential 
right  thereto. 
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The  first  Court  found  that  the  Dolloi  pod 
(office  of  priest)  was  the  hereditary  office 
Of  Joynath  deceased,  and  the  Court  then 
jirent  on  to  state  its  conclusion  upon  the 
evidence  in  these  words :  "  It  appears 
from  the  evidence  of  the  witnesses  that  the 
paid  Joynath  Dolloi,  deceased,  before  his 
£eath  had  appointed  the  said  Huroputty  to 
the  said  pod  (viz.,  the  office  of  priest)  and 
brought  the  matter  to  the  notice  of  Govern- 
ment." The  first  Court  then,  without  preju- 
dice to  the  right  to  the  respective  shares  of 
^  litigant  parties  in  respect  of  the  profits 
ing  from  the  said  Dolloi  pod,  decided 
jibe  claim  for  the  Dolloi  pod  (office  of  priest) 
&a  favor  of  the  defendant,  and  dismissed  the 
[plaintiff's  suit. 

|     On  appeal,  the  Lower  Appellate  Court  says 
that  "  it  would  appear  that  there  are  strong 
grounds  for  believing  that  the  post  of  Dolloi 
tats  vested  in  the  late  Joynath  at  his  absolute 
disposal,"  but  the  Court  does  not  find  judi- 
cially on  evidence  that  it  was    so.      The 
Lower  Appellate  Court  then  goes  on  :     "  The 
: u  particular  customs  in  regard  to  succession 
M  to  the  post  of  Dolloi  of  the  temple  which 
!  *  obtained  prior  to  the  date  of  endowment 
!  M  would  not  have  been  without  weight  had 
"any  reliable  evidence  been  produced  with 
"respect  to  them ;  but  in  the  absence  of  any 
a  proof  to  the  contrary,  it  must  be  held  for 
"the  disposal  of  this  suit  that  the  office  of 
u  Dolloi  was  vested  in  the  late  Joynath  by4 
"the  deed  of  endowment  obtained  by  him 
"from  the  British  Government,  and  on  his 
"death    succession    to   the    office    became 
"amenable  to  the  ordinary  laws  of  Hindoo 
''inheritance/'    Further  on,  the  Lower  Ap- 
pellate  Court  says   :   "The  claims  of  the 
*  elder  brother  and  cousin  are  not  admissible 
"daring   the   lifetime   of  the    widow    and 
"daughter  of  the  deceased."     Then   with 
reference  to  the  arguments  of  the  plaintiff's 
,  pleader  that  a  female  could   not  succeed 
to  a  sacerdotal  office,  the  Lower  Appellate 
Court  says  :     "  There  are  several  decisions 
"of  the  High  Court  showing  that  there  is 
"nothing  opposed  to  such  a  succession,  as 
"the  female  can  always  appoint  a  com- 
"petent  person  to  act  for  her/'     The  Lower 
Appellate   Court  accordingly  decreed   that 
toe  widow  of  the  deceased  be  declared  as 
heir,  and  that  the  defendant  Huroputty  be 
recognized  as  Dolloi  only  as  agent  of  the 
tidow  during  her  lifetime. 

The  main  grounds  taken  in  special  appeal 
ire — that  a  female  cannot  succeed  to  the 


office  of  Dolloi  in  this  particular  case,  that 
Joynath  could  not  in  any  way  divest  the 
succession  to  the  post  of  Dolloi  which  was 
hereditary,  and  that  the  plaintiff  as  being  the 
nearest  male  heir  of  Joynath  was  entitled 
to  succeed  to  the  post  under  the  Hindoo 
Law. 

The  first  point  to  be  decided  by  the 
Lower  Appellate  Court  was  whether  there 
was  evidence  and  what  evidence  to  show  an 
appointment  made  by  Joynath  of  his  son-in- 
law  in  the  office  of  priest,  and  whether  it 
was  valid.  It  is  not  sufficient  to  say  that 
there  are  grounds  for  believing  that  the 
post  was  vested  in  Joynath  at  his  absolute 
disposal.  The  finding  must  be  on  judicial 
evidence  especially  when  the  Lower  Appel- 
late Court  itself  doubts  as  to  the  custom 
which  regulated  the  succession.  Having 
found  this  issue,  it  will  be  necessary  for 
the  Lower  Appellate  Court  to  consider  the 
objection  taken  in  special  appeal,  viz.,  whe- 
ther the  widow  could  succeed  to  the  office 
of  Dolloi  of  the  temple.  On  this  point  the 
case  put  forward  by  the  pleader  for  the 
special  respondent  is  that,  even  if  the  widow 
could  not  perform  the  service  herself,  she 
could  do  it  by  an  agent  appointed  by  her 
for  that  purpose,  and  he  refers  to  the  case 
of  the  Kaleeghat  Haldars  and  the  Mullick 
family  as  succeeding  to  the  shebaitship  of 
a  Hindoo  religious  institution.  These,  how- 
ever, are  not  cases  of  actual  priesthood,  but 
of  certain  rights  giving  profits  to  shebait 
to  be  enjoyed  in  rotation.  The  special 
appellants'  pleader  referred  us  to  Cole- 
brooke's  Digest,  Book  II.,  Chapter  3,  Sec- 
tion 63,  showing  that  a  priestly  office  cannot 
be  performed  by  a  woman.  The  special 
respondent  can  show  us  no  authority  to  the 
contrary,  nor  does  the  Lower  Appellate 
Court  state  any  of  the  cases  to  which  it 
refers. 

With  these  remarks,  therefore,  the  case 
should  be  remanded  to  the  Lower  Appellate 
Court.  The  Lower  Appellate  Court  will 
determine  whether  Joynath  did  make  the 
appointment  averred  by  defendant,  and  if 
so,  whether  Joynath  had  power  to  make 
such  appointment,  and  further  whether,  with 
reference  to  any  particular  custom  or  rule 
of  Hindoo  Law,  a  woman  is  entitled  to  suc- 
ceed in  the  priestly  office  in  this  case.  If 
these  facts  are  found  in  the  affirmative,  the 
plaintiff's  suit  must  be  dismissed.  If  in  t|je 
negative,  the  plaintiff  will  be  entitled  to  a 
decree  as  the  next  heir  of  Joynath. 
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The  27th  November  1871. 

Present : 

The  Hon'bie  H.  V.  Bayley  and  G.  C.  Paul, 

Judges, 

Right  of  way— Easement — User. 

Case  No.  800  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  8th  May 
187  1,  reversing  a  decision  of  the  Sudder 
Moonsiff  of  that  District,  dated  the  rjlh 
December  18 jo. 

Ram  Gunga  Doss  (Plaintiff),  Appellant, 

versus 

Gobind  Chunder  Doss  and  others  (Defend- 
ants), Respondents, 

Baboo  Kalee  Mohun  Dass  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

A  right  of  way  need  not  have  its  origin  in  an  express 
grant,  but  may  be  established  by  continued  user  for 
a  certain  period  constituting  adverse  possession. 

Paul,  J, — In  this  case  the  plaintiff  sued  to 
have  his  right  of  way  established  over  plots 
4,  3,  2,  and  1,  leading  from  the  house  of  the 
plaintiff  to  a  road  on  the  east  of  the  house 
of  the  defendant.  His  complaint  was  that 
some  portion  of  the  pathway  over  plot  1  was 
completely  obstructed  by  the  defendant  and 
some  portion  of  the  pathway  over  plots  3 
and  4  narrowed. 

The  judgment  of  the  first  Court  was  in 
these  words  :  "  As  regards  the  first  issue 
"  it  is  to  be  observed  that  the  pathway  over  the 
"disputed  kitta  1st  is,  in  fact,  the  pathway 
"  leading  to  the  other  pathway  and  the  pond 
"to  the  east  of  the  defendant's  house,  and  it 
"has  been  proved  by  the  evidence  of  the 
"respectable  witnesses  on  both  sides  that 
there  was  a  pathway  since  a  long  time 
running  from  the  western  end  of  the  above- 
-mentioned pathway  in  a  southward  direc- 
"  tion,  and  then  joining  with  the  disputed 
"kitta  3$  runs  southward  through  kitta  4th, 
"#and  then  turns  westward  and  proceeding 
"to  the  house  of  Sudanund  Surma  and  of 
"  the  plaintiff,  and  from  thence  to  the  roads 
<on  the  north  and  south  of  place  on  the  east 
"  of  the  defendant's  house,  <&c."  The  above 
quotation   from    the    judgment    proves    that 
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many  years — upwards  of  twelve  years- 
the  present  plaintiff  had  a  house  to  the 
of  the  present  defendant's  house,  and  thi 
he   was  for  a  long  time   in  the   habit 
walking  over  and  using  the  pathway  in 
visits   to  Sudanund   Surma  and    other 
It  further  appears  that  not  only  the  plaa 
iff  but  other  persons  made  use  of  this  pi 
and  under   the  circumstances  so   staled 
clear  right  of  user  has  been  established 
the  plaintiff  over  the  land,  subject  to  a 
modification  which  will  be  hereafter  noli 

The  Judge  in  appeal  held  that  the 
siff  was  wrong,  and  in  the  3rd  para,  ci 
judgment  the  Judge  observes  :  "  The  ptaii 
"iff's   allegation  is  that  for   more  than 
"years  he  had  passed  to  and  fro  along 
"path  which  had  been  in  existence,'  fbr| 
"  long  time.'     By  what  right  he  had  passed! 
"  and  fro  he  does  not  exactly  state,  bat 
"  pleader,  in  reply  to  my  question  on  this] 
"  stated  that  the  path  was  a  public  thoroi 
"  fare,  and  that,  therefore,  his  client  had  a  rij 
"  of  way  over  it."     It  is  quite  clear  that 
basis  of  the  whole  of  the  judgment  is 
gether    a  mistake.    The  fact    stated, 
that  the  plaintiff  had  passed  to  and  fro 
the  path  for  upwards  of  1 2  years,  is  qui 
sufficient  to  support  the  right  he  claii 
But  the  Judge  asks  by  what  right  he 
to  and  fro  the  path  ?     The  Judge 
entertain  an  idea  that  a  right  of  way 
have  its  origin  in  an  express  grant  made 
favor  of  the   party   claiming  the  right, 
grant,  no  doubt,  is  one  of  the  modes  in 
a  right  of  way  may  be  established,  bat 
continued  user  for  a  certain  period  of  til 
which   would  constitute  adverse 
in  an  ordinary  suit  might  also  be, 
often  deemed,  sufficient  to  establish  a  rij 
of  way.     Following  out  the  view  last 
tioned,   the  Judge   says   in   describing 
evidence  of  the  first  witness  :     "  The  ft 
"witness  for  the  plaintiff,  Sama  Chum, 
"vakeel,   says  that  defendant's  brother 
"or    11   years  ago  made  the  road  for 
"convenience  of  the   priest,    and  that 
"  villagers    by    private   arrangement  w< 
"go     along    it    up     to    defendant's 
"and  then  east  over  plot  first  to  the 
"on  the  east  of  defendant's  Baree.    No*| 
"  this  shows,  first,  that  it  was  a  private 
"and,  secondly,  that  villagers  went  by  pw- 
"  mission."     Now,   whether   the   road 
private  or  not  is  not  very  material ;  at 
it  was  not  so  private  as  to  prevent 
to  it  by  passengers.     Then  it  is  said 
villagers   went  by  permission.     What  thatl 
permission  was  does  not  appear  unless  it  be| 
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private  arrangement  referred  to  above, 

what  that  private  arrangement   was    is 

at  all  stated  in  the  record.     Upon  the 

le,   it  is  clear  that  the  plaintiff  did  not 

jptby  any  express  permission,  but  by  a  right 

^  laired  by  being  allowed  to  pass  over  the 

for  a  great  number  of  years  without 

tion,  and  it  can  hardly  be  contended 

rights  are  not  often   acquired    in   that 

by   a   party   being    permitted   to    pass 

ut    obstruction   and   without  objection. 

conclusion  the   Judge   says :    "  If,   as  I 

believe,  the  defendant  has  permitted   the 

illagers  including  plaintiff  to  go  over  his 

toad  since  he  made  it  in  1265,  they  have 

t  acquired  no  right  to  do  so ;  and  the  defend- 

Jsut    may   close   it    entirely,    I    mean    all 

four   plots,   if  he   pleases."     As  we  have 

ously  observed,  no  special  permission 

pleaded  in  this  case,  and  if  there  were 

:y  such,  it  amounted  merely  to  the  want 

objection.    The  Judge  reverses  the  de- 

n  of  the  Moonsiff  on  reading  the  evi- 

of  the  plaintiff's  witnesses,  but  it  is 

te    clear   that    he  has  misconstrued   that 

dence,    because  the    plaintiff's    witnesses 

ve  the  existence  of  the  pathway  leading 

to  the  plaintiff's  hpuse  for  a  great  length 

bf  time.      The  first  Court,  on  this  point,  says 

Ulat  the   witnesses  of  the  plaintiff  and  the 

[defendant  pretty  well  agree.     That  has  been 

jdearly  shewn  to  be  the  case  by  Baboo  Kalee 

Mohun   Doss,   and   Baboo   Grish   Chunder 


from  his  house,  the  plaintiff  is  declared  en- 
titled to  pass  over  plots  4,  3;  ^  and  1  -and 
over  high  land  up  to  the  road  running  from 
north  to  south. 

The  appeal  is  decreed  with  costs  of  all 
the  Courts. 

As  the  Moonsiff  gave  a  decree  which 
left  it  to  the  option  of  the  defendant  to  give 
the  plaintiff  a  new  pathway  on  the  north 
of  kitta  tst,  and  it  is  not  shown  that  he  has 
done  that,  we  declare  the  plaintiff's  right  to 
pathway  over  plot  t. 


The  30th  November  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

M  unicipal — Jurisdiction. 

In  the  Matter  of 

Jogesh  Chunder  Dutt,  Petitioner. 

Baboo  Ashooiosh   Mookerjee  for  Petitioner. 


Ghose     very     candidly     admits    that     Baboo^      Case  in  which  the  Moonsiff  held  that  the  Municipat- 

Kalee    Mohun    Doss's  construction  on  this 

1  point  is  correct.     The  case  seems  to  be  one- 

llded.     The  witnesses  on  both  sides  prove 

the  plaintiff's  claim.     Such  being  the  case, 

i  it  is  useless  to  remand  it  to  the  Lower  Ap- 

;prilate  Court.  As  both  parties  really  con- 
tested the  right  of  way  from  the  plaintiff's 
house  10  the  road  on  the  east  of  defendant's 

house,  there  is  no  reason  why  the  litigation 
should  be  prolonged.     The  interests  of  jus- 

,  tice  required  that  the  case  should  be  deter- 
mined here.  The  Moonsiff  decreed  the 
plaintiff's  right  of  way  over  plots  4,  3,  and  1, 
b«t  dismissed  his  claim  as  to  the  intervening 
Sak,  plot  2.  It  is  quite  clear  that,  unless 
some  path  be  alio  we  i  to  the  plaintiff  leading 
from  plot  1  to  3,  the  decree  would  be  quite 
useless  to  him.  The  Ameen  has  found  that 
there  was  a  pathway  (7)  leading  from  plot 
J  to  1  and  a  waste  piece  of  high  land  *\fe~5 
to  xft  UP  t0  the  public  road.  In  accord- 
ance with  that  finding,  we  think  the  decree 
of  the  Lower  Appellate  Court  should  be  re- 
versed and  that  of  the  first  Court  restored, 
with  this  modification,  viz.,  that,  in  passing 


ity  had  expended  more  money  than  was  necessary  in 
cleaning  the  petitioner's  tank,  and  the  Judge  on  a p peat 
set  aside  the  Moonsiff 's  decision  and  gave  the  Munici- 
pality a  decree,  on  the  ground  that,  under  the  law,  the 
matter  was  purely  within  the  discretion  of  the  Muni- 
cipality. 

Hrld  that,  even  though  the  rates  charged  by  the 
Municipality  were  higher  than  those  which  could  be 
obtained  by  other  persons,  that  was  no  ground  for  the 
interference  of  the  High  Court. 


Jackson,  J. — This  is  an  application 
asking  us  to  interfere  with  a  decision  of  the 
Additional  Judge  of  Hooghly  passed  on 
appeal  in  a  case  brought  by  the  Chairman 
of  the  Municipal  Commissioners  of  Howrah 
against  the  petitioner  "  for  a  certain  sua. 
of  money  alleged  to  be  due  to  the  Howrah 
Municipality  on  account  of  expenses  incur- 
red in  cleaning  a  tank  belonging  to  the 
petitioner."  * 


I 


The  facts  are  briefly  as  follow : — 

The  Municipality  of  Howrah  brought 
this  suit  against  the  petitioner  Jogesh 
Chunder    Dutt    for    expenses  incurred  by 
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them  in  cleaning  and  setting  in  order  a 
large  tank  of  about  100  square  feet.  The 
amount  claimed  was  Rupees  300,  and  it  is 
admitted  by  the  petitioner's  vakeel  that  no 
special  appeal  will  therefore  lie. 

The  case  first  came  on  before  the  Moon- 
siff of  Sulkea,  who  was  of  opinion  that  the 
Municipality  had  expended  more  money 
than  was  necessary,  inasmuch  as  they  had 
dug  the  tank  to  a  depth  of  10  feet,  whereas, 
as  the  Moonsiff  thought,  8  feet  would  have 
been  sufficient;  inasmuch  also  as  the 
works  had  extended  into  the  rains,  as  no 
detailed  account  of  some  petty  expenses 
was  given,  and  as  the  rates  charged  were, 
he  considered,  too  high ;  and,  generally, 
the  Moonsiff,  without  apparently  very  much 
reason  or  justice,  was  of  opinion  that  the 
Overseer  of  the  Municipality  had  over- 
charged the  expenses,  and  as  he  had  pre- 
pared the  bill,  and  expended  the  amount, 
he,  the  Moonsiff,  could  not  trust  him. 

The  case  then  went  on  appeal  before  the 
Additional  Judge  of  Hooghly.  The  Addi- 
tional Judge  was  of  opinion  that  it  was 
impossible  to  decide  whether  the  tank 
should  have  been  dug  8  feet  or  10  feet, 
and  whether  it  required  "  ramming  and 
levelling,"  or  works  of  that  description. 
As  to  the  rates,  the  Additional  Judge  does 
not  seem  to  be  satisfied  that  the  rates 
charged  were  not  those  paid  by  the  Muni- 
cipality ;  and  that,  as  regards  the  extension 
of  the  works  into  the  rains,  he  says  that  it 
was  owing  to  the  neglect  of  the  defendaht 
in  carrying  on  the  works  notwithstanding 
that  repeated  notices  had  been  served  upon 
him. 

The  Judge  was  of  opinion  that,  as  to  all 
such  matters,  the  Municipality  have  a  dis- 
cretion both  as  to  the  objects  upon  which 
they  should  proceed,  and  as  to  the  manner 
in  which  they  should  do  so.  He  says  that 
»  under  the  law  the  Municipal  Commissioners 


had  authority  to  enter  into  the  premi 
where  the  tank  was  situated  and  to  do 
acts  that  they  should  think  necessary  is 
putting  it  in  proper  order.  Thus  a 
wide  discretion  was  given  to  the  Muniri 
Commissioners,  and  the  Judge  says 
they  have  not,  in  his  opinion,  exceeded 
discretion  in  the  present  case,  or  expeni 
more  money  than  was  necessary  in 
repairs  of  the  tank;  and  he,  therefore,  «l 
aside  the  decision  of  the  Moonsiff,  and  gatf 
the  Municipality  a  decree. 

The    Judge    says:    "I    think    the  CMl 
Courts  are  hardly  competent  to  decide  thtf 
"  the  tank  should  be  dug  to  the  depth  d 
"eight,   and  not  ten,  feet,   and  that  tbert 
"should    be    turfing   but    no   ramming,  <* 
"  ramming  but  no  levelling.     These  are  al 
"  details  connected  with  the  work  of  cleaat 
"  ing  the  tank,  and  the  Municipal  Commit 
"sioners    have,    in    the    exercise    of   tbefcj 
"  discretion,  considered  these    works   to  be 
"  necessary  in  cleaning  the  defendant's  tank. 
"In  the  same  way  the   Court  cannot  ear*, 
"  amine  the  charges  made  by  the  Coramfe- 
*' sioners.     All    that    can    be    done    is  trf; 
"inquire  if  the  sums  sued  for  have  actually 
"been    expended    by    the    Commissioner*/ 
" for  the  law  says  that  'the  expense  incurred 
"  thereby   shall  be  paid   by  the  owner  of 
"occupier  of  such  premises/     It  is  prove!- 
"  that  they  have  been  paid  by  the  Commit* 
"sioners;     the     defendant     is     admitted!? 
"  owner  of  the  tank,  and  is  bound  by  la* 
"to  pay  them."     Upon  these  grounds,  the 
Judge  set  aside  the  decision  of  the  Mooasay 
and  made  a  decree  in  favor  of  the  ComtwV 
sioners. 

It  may  be  true,  as  urged  before  us,  tW 
the  rates  charged  by  the  Municipality  «« 
higher  than  those  which  could  be  obtain* 
by  other  persons ;  but  this  is  no  ground  fat 
our  interference,  and  we  according!?  W*1 
this  application. 
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The  ist  December  1871. 

Present : 

\  The  Hon'ble  G.  Loch  and  W.  Ainslie, 

I  Judges. 

1 

jjjpompensatfon  in  shape  of  rent— Limitation. 

j         Cases  Nos.  734  and  735  of  1871. 

fecial  Appeals  from  a  decision  passed  by 
\  ihe   Officiating  Additional  Judge  of  Tir- 

hooly  dated  the  6th  February  rfyr,  revers- 
■    ***£    a   decision  of  the  Moonsiff  of  Sita- 

madhy*  dated  the  iSth  August  1870. 

Itossamut   Kishenbatty   Misrain    (Plaintiff), 

Appellant, 

versus 

Mr.  Roberts  and  others  (Defendants), 
Respondents. 

fiaboos    Nil    Madhub    Rose    and    Mohesh 
Chunder  Chowdhry  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

1  A  suit  to  make  the  defendant  liable  for  compensation 
!■  the  shape  of  rent  for  the  land  which  he  held  in  the 
aasieof  his  servant,  is  not  a  suit  for  rent  under  Act  VIII. 
«f  1669  (B.  C),  and  is  subject  to  the  six  years'  limitation 
*"     *  by  Clause  16,  Section  1,  Act  XIV.  of  1859. 


Lochy  J. — The  plaintiff,  special  appellant 
before  us,  brought  two  suits  against  Mr. 
Hickie  and  one  Hunooraan  Pershad  Singh, 
to  recover  rent  on  a  kubooleut  in  the  name 
of  the  second  defendant,  the  first  was  for 
ffjrears  of  rent  from  1271  up  to  the  kist  of 
Bysack  1273,  and  the  second  for  arrears  of 
lent  from  1273  to  1275. 

The  first  suit  was  originally  instituted  in 
►the  Collector's  Court  under  the  provisions 
of  Act  X.  of  1859.     A  decree  having  been 
|{neo  by  the  first  Court  against   both   the 
1  defendants,  an  appeal  was  preferred  to  the 
I  fudge,  who  held  that,  as  the  relationship  of 
[landlord  and   tenant  between  the  plaintiff 
and  Mr.   Hickie   was  not  established,  the 
case  must  be  dismissed.     On  special  appeal, 
it  was  held  by  this  Court  that,  as  the  ques- 
tion of  Mr.  Hickie's  liability  to  rent  owing 
to  his  having  beneficial  interest  in  the  pro- 
perty could  not  be  disposed  of  in  the  Revenue 
Court,  the  case  was  one  which  could  not  be 
tried  under  Aot  X.  of  1839. 


After  this  decision,  the  plaintiff  brought 
the  present  suit  with  the  object  of  mating 
Mr.  Hickie  liable  for  rent  for  the  years 
above  stated,  and  was  successful  in  the  first 
Court.  But  the  Judge  set  aside  the  judg- 
ment of  the  Moonsiff,  on  the  ground  that 
this  was  merely  a  renewal  of  the  suit  for 
rent  which  had  been  disposed  of  in  the  for- 
mer case,  and  dismissed  by  the  High  Court. 

In  special  appeal,  it  is  urged  that  this  is  a 
suit  to  make  Mr.  Hickie  liable  for  compen- 
sation for  the  use  of  the  land  in  the  shape 
of  rent,  which  Mr.  Hickie  through  his  ser- 
vant Hunooman  Pershad  agreed  to  pay  to 
the  plaintiff,  and  that  the  Judge  is  wrong 
in  treating  this  case  as  a  case  instituted 
under  Act  VIII.  of  1869  (B.  C.)  simply 
for  the  purpose  of  recovering  rent. 

The  respondent  in  this  case  raised  a  plea 
of  limitation  as  apparent  on  the  face  of  the 
plaint,  and  urged  that  the  arrears  from  1271 
to  1273,  namely,  the  whole  claim  in  the 
first  case,  was  barred  by  limitation  under 
Section  29,  Act  VIII.  of  1869  (B.  C),  and 
that  also  a  part  of  the  claim  in  the  other 
suit  was  also  barred  by  the  same  Section. 

It  appears  to  me  that  limitation  as  pre- 
scribed by  Section  29,  Act  VIII.  of  1869, 
B.  C,  does  not  apply  to  this  suit.  The 
question  before  us  is  a  mixed  question,  which, 
as  determined  by  the  High  Court,  could  not 
be  disposed  of  under  Act  X.  of  1859,  anc*  ^ 
so,  it  cannot  be  disposed  of  under  the  pro* 
'f  visions  of  Act  VIII.  of  1869,  B.  C,  which 
law  relates  merely  to  the  recovery  of  rent, 
but  must  be  decided  by  the  Civil  Courts 
under  the  powers  they  have  of  deciding  all 
civil  questions  between  parties.  It  is  clear 
that  suits  brought  under  Act  VIII.  of  1869, 
B.  C,  are  simple  questions  of  rent,  and  the 
relationship  between  the  landlord  and  tenant 
is  presumed  to  exist.  But  the  present  suit 
is  one  which  cannot  be  decided  under  that 
Act,  because  its  object  is  beyond  the  scope 
of  that  law.  For  this  reason,  it  appears  to 
me  that  the  genefal  law  of  limitation,  as 
provided  for  in  Act  XIV.  of  1859.  is  appli- 
able  to  this  suit,  and  that  the  period  pre- 
scribed for  bringing  an  action  of  the  present 
ki-id  would  be  six  years.  The  case  reported 
in  13  Weekly  Reporter,  page  390,  is  very 
similar  to  the  present. 

Then,  with  regard  to  the  form  of  the  suit 
to  which  the  Judge  has  objected,  we  have 
had  the  plaint  read  to  us,  and  we  find  that 
it  puts  forth  what  are  the  circumstances  qf 
the  claim,  and  what  the  relief  the  party 
seeks.    It  appears  to  me  that  the  plaint  is 
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properly  drawn  up,  and  that  it  could  not  in 
plainer  terms  ask  for  the  adjudication  of  the 
question  between  the  parties,  viz.,  the  liabi- 
lity of  Mr.  Hickie  to  pay  compensation  in 
the  shape  of  rent  for  the  land  which  he  held 
in  the  name  of  Hunooman  Pershad. 

I  think  that  both  the  cases  should  be  sent 
back  to  the  Judge  for  trial  on  the  merits. 
The-  appellant  will  have  his  costs  of  this 
appeal. 

Ainslie,  J. — I  concur.  The  Full  Bench 
judgment  reported  in  2  Weekly  Reporter, 
page  2t,  Act  X.  Rulings,  determined  that 
Act  X.  was  a  special  law  forming  a  complete 
Code  by  itself  for  the  guidance  of  the  Re- 
venue Courts,  and  that  consequently  the 
provisions  of  Act  XIV.  of  1859  could  not 
be  applied  to  any  suit  brought  under  that 
Act.  Act  X.  of  1859  has  been  repealed,  and 
Act  VIII.  of  1869  (B.  C.)  is  substituted  for 
it.  Now,  either  Act  VIII.  must  be  a  special 
Code  complete  in  itself,  or  it  must  be  a  part 
of  the  general  law.  If  it  is  a  special  Code, 
then  the  contention  would  be  sound  that 
Act  XIV.  of  1859  would  not  apply  to  suits 
governed  by  Act  VIII.  But  if  it  is  a  spe- 
cial Code,  then  this  suit  could  not  be  tried 
under  it;  for  it  was  held  by  this  Court  that 
this  suit  could  not  be  tried  under  Act  X.  of 
1859,  and  the  contention,  which  bars  the 
application  of  Act  XIV.  of  1859,  would  also 
limit  the  operation  of  Act  VIII.  in  the  same 
way  that  Act  X.  was  limited. 

Thus  it  is  immaterial  for  the  purposes  of 
this  suit  whether  Act  VIII.  be  held  to  be  a 
special  Code  complete  in  itself  or  not. 

If  it  is  a  special  Code,  this  suit  is  not 
triable  under  the  Act.  If  it  is  not  a  spe- 
cial Code,  then  there  is  nothing  to  bar  the 
application  of  Section  14,  Act  XIV.  of  1859. 
In  the  first  case,  the  claim  will  come  under 
Clause  16,  Section  1,  Act  XIV.  of  1859; 
in  the  second,  the  extension  of  time,  allowed 
by  Section  14,  will  be  claimable,  and  either 
way.  the  suit  is  in  time. 

The  decision  reported  in  13  Weekly 
Reporter,  page  390,  and  the  decision  of  the 
late  Mr.  Justice  Norman  in  Regular  Appeal 
No.  1  j  of  1 87 1,  delivered  on  the  16th  June 
last,*  appear  to  me  to  support  this  view. 

As  to  the  other  parts  of  the  case,  Baboo 
Chunder  Madhub  Ghose  for  the  respondent 
states  that  the  judgment  of  the  Lower  Court 
could  not  be  sustained  on  the  grounds  stated 
1*y  the  Judge. 

*  Ante,  p.  61. 


The  1st  December  1871. 

Present ;  m 

The  Hon'ble  W.  Ainslie  and  G.  C.  PmJ 

pudges. 


Execution— Section  230,  Act  VIII.  of  1 
Examination  of  applicant. 

In  the  Matter  of 
Obhoy  Churn  Dey,  Peiitiontr, 

versus 


Rajendro  Coomar  Ghose,  Opposite  Party. 

Baboo  Bungshee  Dhur  Sein  for 
Petitioner. 

Baboo    Boodh    Sein    Singh    for    Op| 

Party. 

When  an  application  is  made  by   a  party  00 
ground  that  he  was  in  possession,  and  that  he  has* 
dispossessed  in  execution  of  a  decree  in  a  suit  is 
he  was  not  a  party,  the  proper  order  to  be  made 
Section  230,  Act  VI 11.  of  1859,  's>  in  the  first  insi 
to  examine  the  applicant. 

Ainslie,  J. — The  Moonsiff  was  wrong 
not  examining  the  applicant  under  Sectiaf 
230  of  the  Civil   Procedure   Code.    Whet! 
an  application  is  made  by  a  party  on  th| 
ground  that  he  was  in  possession,  and 
I  he  has  been  dispossessed  in  execution  of 
decree  in  a  suit  in  which  he  was  not  a  parte, 
the    proper    order    that    should    be   m*& 
under  that  Section,  in  the  first  instance,  % 
to   examine   the   applicant.     Until  the 
plicant  is  examined,  the  Court  is  not  i& 
position  to  determine  whether  the  proc 
ings   under   that  Section   will    lie  or  not, 
It  may  be   that  the   petition   does  not  *tj 
forth  as  fully  as  it  should  the  whole  of  fe 
grounds  on  which  the  petitioner  claims  Ifr 
be  heard,  but  every  opportunity  sbonld  be 
given  to  him  to  add  any  explanation  in  Hi 
oral    examination,   and   the    Court  sbouM 
question  him  on  all  points  necessary  to  be 
considered  before  the  application  is  refww 
or    admitted.     After    having    received  d* 
whole  of  his  explanation,  the  Court  shetM 
deal  finally  with  the  petition,  and  not  beta* 

The  rule  is*  made  absolute,  and  the  Moon* 
siff  is  directed  to  examine  the  applied* 
and  then  to  proceed  with  the  case  according 
to  the  provisions  of  Section  230. 

Parties  to  bear  their  own  costs  1* 
spectively. 
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1  G.  C.  Paul, 


;ty. 
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1.    i> 


oiie  Party. 


.  1  older,  pending-  decision  of 

.ounctl,  to  jfive  security  refused; 

tin?  the  Full  Bench  Kilting  at  pajp 

..  Miscellaneous    Ruling's,   and  Paul,  |. 

^echoing  to  follow  that  ruling)  considering 

*  ition  premature  because  merely  put  on  the  Hie 

'  Court  without  the  appeal  being  admitted. 

Iulr  nisi  was  obtained  on  the  3rd  in- 

by  the  petitioner  for  the    Court    of 

i,  decree-holder,  to  show  cause  why 

said  decree-bolder  should  not,  pending4 

decision   of    the    appeal    to  the    Privy 

icil,  be  called    upon   to  give  security 

the  satisfaction    of  the    Lower    Court, 

>re  executing  the  decree   of  the   High 

for  the   due    performance    of  such 

or  decree  as  the  Privy  Council  might 

'e  on  the  petitioner's  petition  of  appeal. 

If.  Bell  appeared  to  show  cause  against 
rule. 

*  judgment  of  the  High  Court  was  delivered 
as  follows: — 

AtWtt,  J: — It  appears  to  me  that  this 
must  be  discharged.    It  is  not  neces- 
to  enter  into  the  question  as  to  whether 
*W%1  to  the  Privy  Council  is   to  be 
a  as  pending  or  not.    The  point  now 
*e  as  has  been  settled  by  the  Full  Bench 
,i°K  reported  at  page   111    of  the  6th 
*Uy  Reporter,    Miscellaneous    Rulings, 
case  is  exactly  on  all  fours  with  the 
"cm  case,  and,  therefore  following,  that 
^•ton,  I  am  of  opinion  that  the  appli- 

**  XVI. 


cation  to  call  upon  the  Court  of  Wards  to 
give  security  ought  to  be  refused. 

Paul,  J. — I  am  also  of  opinion  that  the 
rule  ought  to  be  discharged,  but  upon 
different  grounds.  I  must  say,  although  it 
may  appear  somewhat  arrogant  on  my  part, 
that  I  cannot  follow  the  decision  of  the 
Full  Bench  reported  at  page  in  of  the 
6th  Weekly  Reporter,  Miscellaneous  Rul- 
ings ;  because,  having  thought  over  it  a 
great  many  times,  I  am  q'lite  convince  i  that 
that  is  not  the  pro  »er  interpretation  of 
Regulation  XVI.  of  1707.. 

Mr.  Bell's  client,  who  got  the  decree  of 

High  Court,   has  alrealy   obtained   an 

tor  execution  of  the  decree  unaccom* 

by  any  condition  that  he  should  give 

.iiy.    When  he  applied  for  that  order 

iuere  was  clearly  no  appeal  pending.     I  am 

not  called  on  to  decide  whether  that  order 

was  right.    At  present  the  application  to 

appeal  to  the  Privy  Council  has  been  merely 

put  on  the  file  of  this  Court,  but  the  appeal 

has  not  been  admitted.     It  is  possible  that 

the  appeal  may  not  be  admitted,  and  it  is 

also  possible  that  the  appeal  may  not  be 

prosecuted. 

I,  therefore,  hold  that,  under  these  circum* 
stances,  the  provisions  of  Section  4  of  Re* 
gulation  XVI.  of  1797,  do  not  apply,  and, 
therefore  this  application  being  premature 
must  be  refused. 


The  24th  November  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Permanent  Settlemsnt— Surburakaree  Tenures 
—Section  15,  Act  X.  of  1859. 

Cases  Nos.  481  and  482  of  1871  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  patsed  5jr 
the    Jul^e   0/   Cutttvk,    dated    the    6th 
December    i8jo,    reversing   a  decision   of 
the   Assistant  Collector   of  that  District, 
dated  the  2-jth  September  1870. 

Sudanundo  Mytee  (Defendant),  Appellant, 

versus 

Nowruttun  Mytee  and  others  (Plaintiffs), 

Hespondenis. 
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Babojs  Hem  Chunder  Banerjee  and  Mohen- 
dro  Lull  Mitter  for  Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondents. 

It  is  not  necessary,  in  a  suit  comir.j?  under  Act 
X.  of  1.159,  to  prove  that  the  land  to  which  the  suit 
relates  has  been  the  subject  of  a  permanent  settlement. 

A  surburakarce  tenure  is  a  permanent  transferable 
tenure  liable  to  enhancement  of  rent  under  Section  15 
of  that  Act. 

Jackson,  J. — This  was  a  suit  arising  out 
of  a  notice  issued  by  the  defendant  upon  the 
plaintiff,  under  Act  X.  of  1859,  to  enhance 
the  rent  of  his  tenure,  'line  plaintiff,  on 
receiving  the  notice,  came  into  Court,  under 
the  provisions  of  Section  14  of  the  Act,  to 
contest  the  right  of  the  defendant  to  enhance. 
The  notice  has  described  the  plaintiff  as 
being  a  tenant-at-will  without  any  rights. 
The  plaintiff  sought  to  contest  the  claim  on 
.the  ground  that  he  held  the  land  which  it 
was  sought  to  have  enhanced  as  a  portion  of 
a  surburakarce  tenure,  that  he  held  only  a 
one-sixth  share  of  that  tenure,  that  his 
family  had  held  the  tenure  from  the  time  of 
the  Mahrattas  before  the  country  had  been 
annexed  by  the  British  Government,  and  that 
consequently  the  rent  of  the  tenure  was  not 
enhancible. 

In  answer  to  the  suit,  the  defendant  again 
alleged  that  the  plaintiff  was  a  common  ryot 
at  will,  that  he  had  no  surburakarce  rights 
whatever,  that  other  persons  had  held  his 
tenure  before  the  plaintiff,  and  that  even 
the  plaintiff's  documents  showed  that  there 
had  been  a  variation  of  the  rent.  The  issue 
upon  which  the  parties  went  to  trial  in  the 
Lower  Court  was  as  to  whether  the  plaintiff 
had  made  out  the  fact  that  this  was  a 
surburakaree  tenure ;  and,  although  the  first 
Court  came  to  a  conclusion  adverse  to  the 
plaintiff,  the  Judge  on  appeal  was  satisfied 
that  the  plaintiff  had  clearly  made  out  that 
his  tenure  had  been  long  in  existence  and 
bad  for  the  last  20  years  paid  at  the  same 
rate  of  rent,  and  that  the  plaintiff  was 
-consequently  entitled  to  the  presumption*  of 
Sections  15  and  16,  Act  X.  of  1^59,  namely, 
that  he  held  his  tenure  as  if  he  had  held  it  at 
the  rent  now  paid  from  the  time  of  the  per- 
manent settlement,  and  that  the  defendant, 
therefore,  was  unable  to  enhance  the  rent. 

The  special  appeal  to  this  Court  was  com- 
menced by  urging  that,  as  no  permanent 
settlement  had  been  carried  out  in  the 
district  of  Cuttack,  the  provisions  of  Act  X. 


■  of  •  1 859   did   not  apply  to   Cattack. 
express  words  of  Section  15,  Act  X.  of  i$| 
I  include  any  person  possessing  a  perman] 
\  transferable   interest   in    land,   intermedi| 
between  the  proprietor  of  an  estate  and 
ryots,   who,    in    the    provinces   of   Benj 
Behar,  Orissa,  and  Benares  holds  a  tal< 
or  tenure  (other wist  than  under  a  termii 
lease)  at  a  fixed  rent  which  has  not  b< 
changed  from  the  time   of  the  permanj 
settlement.     The  word  Orissa  would  inch 
the  district  of  Cuttack  under  ordinary 
cumstances,  but   it   is  said   that  the  wo| 
"  from  the  time  of  the  permanent  setilenu 
must  confine  the  operation  of  these  provisi 
to  those  districts  of  Orissa  where  a  permai 
settlement  has  taken  place.     An  illustrat 
was   mentioned  with  reference  to  this  ai 
ment  from  the  Soonderbuns  which  have 
been  included  in  the  permanent  settle! 
of  Bengal ;  and  it  was  urged  that  a  Tjot, 
held  lands  from  the  time  of  the  permai 
1  settlement  in  the  Soonderbuns,  would  not] 
!  entitled  to  the  presumption  of  Section  4,  J| 
I  X.  of  1859.  There  can,  however,  be  very 
1  doubt  that  as  regards  the  whole  of  the  provii 
of  Bengal  the  law  applicable  to  all  suits 
>  enhancement  of  rent  is  Act  X.  of  1859, 
1  that  any  ryot,  even  in  the  Soonderbuns,  rmf 
claim  the  benefit  of  the  presqmpiion  of 
I  tion   4   of  that   Act,    or   any   under-tem 
J  holder  might  claim  the  benefit  of  the  presm 
I  tions  of  Sections  15  and  16  of  the  Act. 

The  law,  Act  X.  of  1859,  is  applicable 
all  the  provinces  mentioned  in  the  law, 
it  is  not  necessary  in  suits  coming  under: 
to   prove   that  the  land  to  which  the  s\ 
relates  has  been  the  subject  of  a  perms 
settlement.     It  is  said  that  it  is  impossible | 
ascertain  when  the  permanent  settlement 
Cuttack  took  place,  as,  in  fact,  there  has 
no   such  settlement.     We  do    not  think 
necessary  in  this  case  finally  to  decide 
question,  as  the  plaintiff  is  fully  entitled  to| 
decree  on  the  merits. 

The  next  argument  which  has  been 
before  us  is  that,  even  if  the  provisions 
Sections  15  and  16  of  Act  X.  of  1859  apf 
to  this  case,  still  the  plaintiff  has  notprovi 
that  he  has  a  permanent  transferable  tern 
and  he  has  not  proved  that  he  has  held  tl 
tenure  at  an*  unvaried  rate  for  20  J*a| 
prior  to  the  institution  of  the  suit,  bat  ti 
one  of  his  documents  proved  that  there ' 
been  a  change  in  the  rent  There  docs  not 
appear  to  have  been  any  contention  in  tta 
Lower  Court  that,  if  the  plaintiff  could  mate 
out  that  he  held  a  surburakaree  tenure,  h 
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lure  was  one  not  coming  within  the  pro- 
ions    of    Sections    15    of    Act    X.    The 
injjff   has  produced  very  gojd  evidence 
show  that  long  before  the  defendant  had 
\j  connection  whatever  with  the  land  (he 
jing  a  late  purchaser  and  lease-holder),  so 
back  as  30  years  ago  his  family  put  for- 
trd   a    claim   to    his  surburakaree  tenure. 
first  documents  in  proof  of  this  tenure 
luced   by  the  plaintiff  are  the  records  of 
settlement  of   1842.     Claims  were  then 
forward  by  the  ancestor  of  the' present 
Jntiflf  who  held  these  lands  as  surburakar. 
jse  claims  were  not  inquired  into,  and  no 
ision   was  come  to  upon  them,  but  the 
•re  fact  that  this  claim  was  then  put  for- 
rd  and  recorded   in  the  survey- record  is 
>ng  corroboration   of  the  then  existence 
the  plaintiff's  tenure. 

In  addition  to  this,  there  is  another  do- 
iment,  namely,  an  arbitration- award  which 
passed  in  a  contest  between  the  surbura- 
on  the  onj  hand  and  the  landlord  on  the 
icr.  The  question  in  dispute  was  the 
ount  of  rent  which  should  be  paid  for 
*  tenure  in  lieu  of  the  kalians  of  cowries 
hich  had  been  fixed  originally  to  be  the 
nt.  The  very  circumstance  of  the  rent 
ing  fixed  originally  in  cowries  is  very 
ng  evidence  that  this  tenure  was  a  very 
Id  one.  This  arbitration-award  in  1251 
tan  leave  no  doubt  in  any  person's  mind 
tint  there  was  admittedly  a  surburakaree 
tenure,  and  that  the  rent  which  was  formerly 
(aid  in  cowries  was  by  that  arbitration- 
atrard  changed  into  a  money  rent. 

The  fact,  then,  of  the  surburakaree  tenure 
has  been  found  by  the  Judge  upon  this  evi- 
dence, and  it  does  not  appear  that  the  de- 
fendant, the  landlord,  has  given  any  evidence 
which  could  satisfy  the  Judge  that  the  plaint- 
iff was  holding  a  new  and  lately  acquired 
tenure  which  had  formerly  been  in  the  pos- 
session of  other  person ;  indeed  the  landlord 
has  not  attempted  to  give  the  usual  evidence 
to  prove  such  facts,  and  there  can  be  no 
reason  to  interfere  in  any  way  with  the  de- 
cision of  the  Judge  on  the  question  that 
this  was  a  surburakaree  tenure.  But  it  is 
aatd  that  this  tenure  is  not  one  of  the  te- 
nures mentioned  in  Section  15  of  Act  X. 
In  the  first  place,  there  appear^  to  have  been 
V>  contest  of  this  kind  in  the  Lower  Court, 
sad  no  such  question  was  raised.  Surbura- 
karee tenures  are  well  known  tenure^  in 
Cottaclc.  The  reports  of  Messrs*. .Mills  and 
Rkketts,  two  officers  of  Government,  who 
had  perhaps  a  nure  intimate  acquaintance 


with  the  tenures  of  Cuttack  than  any  other 
Civilians,  have  been  produced  in  Court,  and 
in  them  these  surburakaree  tenures  are  al- 
luded to  amongst  the  other  mok'tirruree  te- 
nures of  the  province.     It  is  not  said  that 
a  surburakaree  tenure  cannot  be  enhanced, 
but  there  seems  to  be  no  doubt  that  they  are 
permanent  and  transferable  tenures  which 
can,  if  proper  measures  are  taken  at   the 
proper    time,    have    their  rents   enhanced. 
There  is  every  reason  to  believe  that  this, 
tenure  has  descended  from  the  ancestors  of 
the   present   plaintiff  for   some  generations 
down  to  the   present   holders   of   it.     It   is 
undoubtedly  a  permanent  hereditary  tenure,' 
and  there  seems,  as  it  stands   at   present, 
every  reason  to  conclude  that  such  a  tenure 
would  be  transferable ;  and  certainly,  on  the 
other  hand,  the  defendant  not  only  has  not 
attempted   to    object    that    a    surburakaree 
tenure  is  not  transferable,  but  also  has  not 
attempted    to  prove   the   fact.     In  addition 
to    this,    however,    the    verv    circumstance 
that  the  defendant  is  here  seeking  to  enhance 
a  2-annas  share   of  a  surburakaree  ten  a  re 
instead    cf    enhancing    the    whole    of   the 
tenure  is  sufficient  ground  for  decreeing  the 
plaintiff's  suit.     If  the  defendant  had  proved, 
that  the  plaintiff  was  a  pahee  ryot,  *.*.,* 
ryot  at  will,  of  course  this  objection  as  re-^ 
gards  the  surburakaree  would  have  been  of. 
no   avail ;   but   the   plaintiff   having  proved 
that  he  holds  a  portion  only  of  a  surbura-: 
karee  tenure,  the  Judge  was  quite  right  to 
dismiss  the  suit  to  enhance  the  rent  of  a. 
portion  of  the  tenure. 

The  special  appeal  to  this  Court  is  dis- 
missed with  costs. 


L 


The  27th  November  1871.     »b 

Present : 

The  Hon'ble  F.  B    Kemp  and  E.  Jackson, 

Judges. 

Joint  ancestral  property— Recovery  of  posses- 
sion—Separation— Costs. 

Case  No.  115  of  187  c 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdivan,  dated  the 
27  th  April  iSyi. 

Shib    Pershad    Chuckerbutty    and   another 
*  (Defendants),  Appellants, 

versus  * 

Gunga  Monee.  Debee  (Plaintiff),  Respondent. 
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/?<*600  Nil  Mad  hub  Sem  for  Appellants. 

Baboo  Rama  (%.harn  Barter jee  and  Anund 
Ch under  Ghossal  for  Respondent. 

Suit  by  a  brother's  widow  against  his  brothers  to 
recover  his  share  of  joint  ancestral  property.  Defend- 
ants pleaded  separation,  self-acquisition,  &c.  Held 
that,  tn  the  absence  of  some  written  record  made  of 
the  terms  of  the  separation  at  the  tim?,  the  plea  of 
separation  was  most  improbable ;  and  that,  considering* 
there  was  a  certain  nucleus  of  ancestral  property  from 
which  a  beginning  might  have  been  m.ide,  while*,  on  the 
other  hand,  there  wis  m>  evidence  of  self-acquisition 
by  the  defendants,  the  only  inference  was  that  the  pro- 
perty had  been  acquired  from  the  ancestral  funis. 

Although  the  widow  was  unable  to  satisfy  the  Judee 
below  as  to  each  item  of  proper- y  for  wh'ch  she  sued, 
and  did  not  obtain  a  decree  for  the  full  amount 
claimed,  yet  she  w.is  held  entitled  to  recover  the  whole 
of  the  costs  incurred  by  her  in  a  suit  into  which  sh«- 
had  been  forced  by  the  defendants  for  the  recovery  of 
her  property. 

Jackson,  J, — This  U  an  appeal  from  the 
Judge  of  Bancoorah  (\Ve-t  Burdwan).  It 
was  a  suit  brought  by  the  plaintiff  mform  t 
pauperis,  as  being  the  widow  of  one  Bisho 
nath  Chuckerbutty  to  recover  lands,  cash, 
and  jewels  belonging  to  the  share  of  her 
husband  Bishonath  Chuckerbutty 's  estate. 
The  allegation  was  that  her  father-in-law, 
Huree  Pershad  Chuckerbutty,  had  there  sons, 
Ramsoonder  Chuckerbutty,  Shib  Pershad 
Cnuckerbutty,  and  Bishonath  Cnu.kerbutty ; 
that  they  all  live!  jointly  an  1  held  joint  pos- 
session of  the  ancestral  estate  an  1  acquired 
fresh  estates  from  time  to  time  with  the  com- 
mm  funds  and  hid  joint  dealings  ;  tint,  in 
Aghrain  1262,  h  r  hu*btnd  died,  but  sub- 
sequently to  that  the  whole  family  still  re- 
mained joint,  un'il  in  Biadro  1271  her  hus- 
band's bro  hers  turne  1  her  out  of  the  house  ; 
that  subsequenly  she  was  again  allowed  to 
join  the  family,  but  wn  a^ain  turned  out  in 
Mv;h  t3/6,  and  aoon  thit  dispossession  she 
has  based  the  present  cltim. 

Tne  defendant*'  answer  is  that  the  three 
brothers  divide  1  in  the  year  1256.  Bisho- 
nath  semratiug  himself  from  the  other  two 
br>iners;  that  C'-rtiin  of  the  properties, 
w!i  eh  ihj  ol tin  iff  claim*,  were  then  mide 
ov«.r  wnolly  to  the  phintiffs  husband, 
wnile  other  portions  of  the  property  still 
rem  lined  join!,  each  of  the  three  brothers 
recovering  a  one-third  share  of  the  proceeds  ; 
and  other  portions  of  the  family-estate  fell 
to  the  f>t  of  the  remaining  two  broihers, 
who,  up  to  the  present  time,  have  remained 
joint.  As  regards  the  jewels  sued  for,  the 
defendant  answer  that  they  hal  none  be- 
longing to  the  joint  family;  and  as  regards 
the  other  articles  and  the  money  wnich  are 


sued  for,  ihey  admit  that  the  money  is 
to  them,  but  state  that  the  plaintiff  his 
connection  with  it.  # 

The  Judge  has  decided  upon  the  evidei 
before    him    that  the    plaintiff   has 
out    her  case,    that   he    distrusts   the   ei 
dence  adduced  by  the  defendants  as  to 
division  in  1256,  and  he  seems  to  be  of 
nion  that  the  parties  have   all  along  lit 
jointly   until   the   last  few  years   when 
plaintiff  was  dispossessed  by  the  defen< 

The  appeal  to  us  is  on  this  point,  nat 
that,  in  1256,  there   was  a  division  of 
property,  and   that   the   plaintiff's   hi 
Bishonath  Chu  ketbutty  then  left  the 
family,  and  that  consequently  he  or  his 
dow  is  not  entitled  to  any  property  wl 
was  acquired  subsequently  to  that  date, 
that  whatever  has  been  acquired  subseqi 
ly  has  been  acquired  by  the  separate  fui 
of  the  two  brothers  Rtm  Soonder  and  SI 
Pershad  Chuckerbutty. 

The  pleader  for  the  appellants  has  g< 
through  the  evidence  in  this  case,  and 
tainly  the  witnesses  for  the  plaintiff 
entitled  to  more  credit  than  those  ctted 
the    defendants.    The    witnesses    for 
plaintiff  prove  that  the  plaintiff  has  all  a!< 
lived   in  the  same  house  in  commensal 
with  the  defendants,  and  depose  to  the 
tnat  she  has  been  receiving  her  share  of 
profis  of  the  joint-property.    The  evii" 
4>ut  forward  by  the  plaintiff  is  sufficient, 
less  it  can  be  clearly  shown,  that  there 
a  d  vision  in  1256,  and   such  a  division 
has  been  pointed  out  by  the  defendants,    h 
the  first  place,  there  seems  to  have  been 
large  quantity  of  sm\ll  pieces  of  landed 
perty  which  had  to  be  divided  if  the  separaj 
tion  took  place,  as  alleged,  in  1256,  and* 
seems    very   improbable  that   there 
not  have  been  any  written   record  kept 
what  property  was  given  away  to  the  br< 
who  left  the  joint-family.     The  story  is 
there   was  no  written   record   made  of  ttej 
terms  of  the  separation  at  the  time.    Thisj 
story  is,  under  the  circumstances,  very  im- 
probable, as  it    is   almost   impossible  tbat,| 
the    title    of    the    brother    who    separated' 
fr^m    the    others    could    have    been  sub- 
stantiated in  respect  of  the  property  whidi 
he  obtained  unless  some  written  record  was 
kept  as  to  the  manner  in  which  the  sepin- 
tion  was  carried   into  effect.    There  seems 
to  be  no  4OUDt  that  this  brother  and  bis 
widow  have  all  along  lived  in  the  same  boa*? 
since    his    death    with    the   other  brothers, 
and  even,  on  the  defendant's  own  statement, 
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would  appear  that,  as  regards  a  very  large 
of  the  landed  property,  each  of  the 
brothers  has  been  obtaining  a  oae- 
share  of  the  profits  from  the  ryots, 
addition  to  this,  as  regards  the  specific 
ions  of  land  which  the  defendants  state 
e  made  over  to  the  plaintiff's  husband 
his  share  at  the  time  of  the  separation, 
d  the  witnesses  for  the  defendants  were 
ined  regarding  these  specific  portions 
land,  they  do  not  confirm  the  defend- 
'  story  that  these  lands  belong  wholly  to 
plaintiff,  bat  they  aver  that  the  plaintiff, 
n  for  these  Ian  is,  is  only  obtaining  a 
-third  share  of  the  produce  from  the 
s.  There  are  only  three  or  four  plots 
ich  are  asserted  by  the  defendants  to  nave 
n  made  over  wholly  to  tne  plaintiff's 
band,  and  when  the  witnesses  for  the 
ndants  do  not  confirm  the  defendants' 
Itory  as  regards  two  or  three  of  these,  it 
Certainly  throws  the  greatest  suspicion  on 
the  defendants'  case.  As  the  evidence  stands, 
k  seems  that  it  would  be  impossible  for  the 
lodge  to  have  given  any  other  decision 
Bum  that  which  he  has  given. 

As  regards  the  second  part  of  the  defend- 
ants' case,  namely,  that  even  supposing  that 
Ihe  properties  had  been  all  along  joint  and  un- 
divided, still  it  is  for  the  plaintiff  to  show 
dot  the  properties,  which  have  been  acquired 
rh  the  name  of  the  brother  Shib  Pershad, , 
\  *ere  acquired  from  joint  funds  and  from  the* 
■  jwoceeds  of  the  joint  property.    The  vakeel 
\  lor  the  appellants  has  pointed  out  to  us  that, 
j  even  on  the  plaintiff's  own  valuation,  the 
|.  admitted  nucleus  of  ancestral  property  would 
I  Hot  have  given  a  profit  of  more  than  56 
.  rupees  which  would  be  hardly  sufficient  for 
the  expenses  of  the  family,  and  certainly 
:  would  leave  no  balance  with  which  to  ac- 
quire  property ;    but    there    has    been   no 
.  evidence  adduced  by  the  defendants  as  to 
^the  real  amount  of  profits  which  was  obtain- 
able  from  these  lands.    Tne   acquisitions 
aeera  to  have  been  made,  from  time  to  time, 
with  very  small  sums  of  money,  and  some  of 
them  may  have  been  obtained  even  without 
the  expenditure  of   money;  and  certainly, 
considering  that  there  was  a  certain  nucleus 
of  ancestral  properly  from  which  a  begin- 
ning might  have  been  made,  and  that,  on  the 
Other  hand,  there  is  no  evidence  whatever  to 
;  show   that    the    defendants    acquired    any 
s  special    profits    by    any    exertion  of  their 
o*ttf  the  only  inference  which  can  follow 
k  that  this  property  was  acquired  from  the 
ancestral  funds;  all  the  probabilities  seem 
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to  turn  in  that  direction,  and  in  the  absence 
of  any  evidence  0:1  the  other  hand,  the 
Judge  was  right  to  hold  tint  the  subsequent 
acquisitions,  which,  it  is  adm'tted,  were  not 
special  acquisitions  by  Shib  Persiiad  alone, 
and  which  are  aimitted  to  have  been  acquisi- 
tions for  the  two  joint  brothers,  were  really 
made  for  the  joint  family  and  with  the  com- 
mon funds. 

Lastly,  it  is  said  that  the  fudge  was 
wrong  in  giving  the  plain' iff  a  decree  for 
her  full  costs  wh^n  the  whole  amount  of  the 
claim  was  not  decreed.  Looking  to  the  whole 
of  the  circumstances  of  the  cas^,  we  think 
that  the  Judge  wis  right  to  give  the 
plaintiff  her  costs.  There  seems  to  be  no. 
doubt  upon  the  evidence  that  the  plaintiff, 
whi,  as  a  widow,  is  entitled  to  look  to  these 
defendants  to  support  her  and  maintain  her, 
has  been  turned  out  of  her  house  and  de- 
prived of  her  share  in  ths  property  by  them  ; 
and  even  though  she  has  not  been  a  Die  to 
satisfy  the  Judge  as  to  each  item  of  property 
for  which  she  sued,  it  is  right  that  she 
should  recover  the  whole  of  the  costs  which 
she  has  incurred  in  a  suit  into  which  she 
was  forced  by  the  defendants  for  the  recovery 
of  her  property. 

We,  therefore,  affirm  the  decision  of  the 
Lower  Court,  and  dismiss  this  appeal  with 
costs. 

Kemp,  J. — I  concur  in  this  judgment. 
Somthing  has  been  made  in  the  course  of  the. 
argument  of  the  fact  that  the  nucleus  of 
ancestral  property  in  this  case  is  a  very 
small  one,  and  it  has  been  urged  that  such 
a  nucleus  was  not  sufficient  to  account  for 
the  properties  in  suit  having  been  acquired 
with  the  joint  fun;is  of  the  family.  I 
observe,  on  turning  to  the  documents  filed  by 
the  defendants  in  support  of  their  con  ten* 
tion  as  to  the  property  being  their  s'-lf-ac- 
quired  property,  that  there  is  one  deed  of  the 
year  1862,  one  deed  of  1876,  and  one  deed 
of  1869,  and  the  aggregate  consideration- 
money  of  these  three  deeds  amounts  only  to 
222  rupees.  Locking  to  the  fact  that  the 
family  had  a  karbar,  and  that  the  plaintiff, 
the  widow,  has  given  a  detailed  account  not 
only  of  the  deots  due  to  the  family  but  also 
the  names  of  the  debtors  and  the  amount 
to  a  fraction  of  a  rupee  that  each  man  owed, 
I  see  nothing  improbable  in  these  properties 
having  been  acquired  with  the  joint  funds  of 
the  family,  and  I  entirely  concur  in  the 
1  judgment  just  delivered. 


294 


Civil 


THE    WEEKLY  .REPORTER. 


Rulings. 


[Voi:  xvi, 


The  ist  December  1871. 

Present : 

The  Hon'ble  l\  B.  Kemp  and  W.  Ainslie, 

Judges. 

Ameen  (powers  of)— Mesne-profits— Mode  of 
calculation— Decree  for  costs  (amendment  of  in 
appeal). 

Case  No.  172  of  1871. 

Miscellaneous  Appeal  from  an  order  passed  \ 
by  I  he  Subordinate  Judge  of  Beerbhoom,  ! 
dated  the  6th  March  r$?r. 

Bijoy  Gobind  Naik  and  others  (Judgment- 
debtors),  Appellants , 

versus 

Kalee  Prosunno  Naik  and  others  (Decree- 
holders),  Respondents. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Appellants. 

Baboos  Chunder  Madhub  Ghose  and  Woopen-  J 
dro  Chunder  Rose  for  Respondents. 

An  Ameen,  when  directed  to  make  inquiry  as  to 
mesne-proHts,  ought  not,  in  the  execution-stage  of  a 
suit,  to  enter  into  inquiries  as  to  dates  of  dispossession  ' 
which  must  be  taken  to  have  been  determined  by  the 
decree. 

The  mode  of  calculating  mesne-profits  in  cases  of 
decrees  for  and  against  each  of  the  parties,  is  to.  cal- 
culate and  rate  ably  divide  them  and  then  to  allow  a 
set-off  to  the  extent  of  the  profits  actually  received  by 
each  sharer,  the  deficit  in  each  y.-ar  being  made  good 
by  the  party  who  received  in  excess  of  his  share. 

A  decree,  which  contains  a  distinct  specification  of 
costs,  whether  rightly  or  wrongly  calculated,  cannot 
be  amended  in  appeal. 

Ainslie,  J.—*         *         •         »         * 


• 
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We  now  come  to  the  question  of  mesne- 
profits, 


The  first  great  objection  is  to  the  settiig^ 
aside    of    the    report    of   the  first  Ameefti 
Hurish  Chunder.    It  seems  clear  that  jhiig 
Ameen  went  beyond  what  he  could  do  inihtj 
execution  stage  of  the  suit  in  entering  intaj 
inquiries  as  to  dates  of  dispossession  which 
must  be  taken  to  have  been  determined  bd 
the  decree,  and  it  is  jiifficult  to  conceive  00% 
the  inquiry  should  have  resulted  in  a  findinr 
so  completely  in  favor  of  the  defendant  an£ 
against  the  plaintiff  who  must  be  takes  Uk 
have  got  some  relief  by  the  decree — whereas? 
according  to  Hurish  Chunder's  report,  tfce? 
defendant  is  the  person  who  gels  the 
of  the  decree,  not  in  the  ordinary  way 
which  a  defendant  gets  the  advantage  of 
dismissal  of  a  suit,  but  as  if  he  were 
party  coming  to  the   Court   for  relief, 
would  be  difficult  to  persuade  us  that  sudtf 
a  complete  inversion  of  the  position  of  tht* 
parties  was  the  result  of  the  submission  t& 
arbitration,   and   we  think  the  Subordinate 
Judge  was  right  in  rejecting  this  report  /*; 
toto  and  using  the  materials  furnished  b?J 
the  award  itself  as  the  basis  of  his  calculation 
as  far  as  they  would  go  and  directing  aa  \ 
inquiry   only    as   to    those   portions  of  the  - j 
lands  in  respect  of  which  the  award  did  not  .1 
supply   materials  for  assessing  the  mesne* 
profits. 

The  next  point  is  that  the  profits  have 
been  calculated  from  1246  for  the  platotflr, 
and  only  from  1 863  for  the  defendant.  The 
respondent  contends  that  this  was  proper, 
as  he  had  been  kept  out  of  possession  of  die 
bulk  of  the  lands  from  1246,  and  there  was 
no  wrongful  holding  by  him  as  against  the  . 
defendant.  But,  looking  at  the  mode  to 
which  the  case  had  been  disposed  of  by  the 
award,  and  taking  this,  as  the  parties  have 
all  along  treated  it,  to  contain  decrees  for 
as  well  as  against  each  of  the  parties,  «* 
are  of  opinion  that  all  must  be  put  on  the 
same  footing.  The  entire  profits  should  be 
calculated  and  divided  rateable,  and  then 
there  should  be  a  set-off  to  the  extent  of  the 
profits  actually  received  by  each  sharer,  tad 
the  deficit  in  each  year  in  any  share  mast 
be  made  good  by  the  party  who  received  in 
excess  of  his  share.  It  may  be  that  the 
plaintiff  was  not  wrongfully  holding  certain 
lands  which  by  the  award  have  passed  to 
defendant,  but  then  pro  tanto  defendants 
holding  was  not  wrongful  in  respect. of  the 
lands  which  have  passed  by  exchange  for 
these :  the  wrongful  holding  for  which  the 
defendant  is  liable  is  limited  to  the  lands 
which  he  held  in  excess  of  his  share,  and 
there  is  no  foundation  in  equity  for  plaintiffs 
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H*tm  to  retain  all  he  received  up  to  date 
|f  decree  from  the  lands  which  have  now 

Csqed  to  defendant,  and  also  to  receive  the 
ire  profits  of  the  lands  which  have  come 
jfr  him  under  the  decree,  from  date  of  dis- 

P session,    without  making  any  allowance 
the  first-mentioned  receipts. 

[  On  the  other  hand,  the  cross-appeal  must 
Uso  be  allowed.  The  respondent  shows  that 
Bf  the  43rd  para,  of  the  award  all  parties 
Igreed  to  accept  Pureshnath's  accounts  as 
These  accounts,  besides  the  nijjote 
Ads,  also  exhibit  ijmalee  lands  yielding  an 
ualrcntof  Rupees  316  of  which  Huree 
had  received  157  and  Kalee  Prosunno 
Hud  Poreshnath  received  Rupees  159.  The 
(hare  of  Huree  Pershad  being  Rupees  6-i6th 
^e  ought  to  have  received  Rupees  118.  So 
tbat  he  was  in  the  annual  receipt  of  Rupees 
|$S  over  and  above  his  share.  . 

;  In  respect  of  costs,  the  appellant  seeks  to 
jwnend  the  original  decree,  but  this  cannot  be 
done.  The  decree  contains  a  distinct  speci- 
fication of  costs,  and  whether  rightly  or 
▼rongly  calculated,  it  must  be  taken  as  con- 
clusive :  there  is  no  provision  for  re-calculat- 
Hig  the  costs  after  the  assessment  of  the 
mesne-profits. 

'  He  further  objects  to  the  respondent  hav- 
ing been  allowed  costs  on  the  previous  pro- 
ceedings taken  in  execution  which  were 
stopped  on  the  ground  ot  misjoinder.  Whe* 
ther  the  order  of  i8ih  December  1869  was 
Correct  or  not,  it  is  beyond  dispute  that  the 
costs  incurred  were  bond  fide  incurred  for  the 
purpose  of  prosecuting  the  execution  of  the 
decree,  and  in  the  course  of  this  appeal  the 
appellant  has  relied  upon  the  report  of  the 
Ameen  which  was  made  in  the  abortive 
application.  We  see  no  reason  to  interfere 
with  the  orders  of  the  Subordinate  Judge  on 
I  this  point. 

The  cross-appeal  on  costs  will  also  be 
J  dismissed — in  ihe  mode  in  which  the  award 

bs  been  dealt  with,  to  which  it  is  too  late 
.  to  object   now — each   party   is  entitled    to 

recover  the  costs  he  has  incurred. 

Tne  Subordinate  Judge  will  revise  his 
proceedings  with  reference  jo  the  above 
remarks.    No  order  for  costs. 


The  7th  December  1871. 
Present  : 

Ths  Hon  ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Parties— Evidence  (refusal  to  give). 

Case  No.  765  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  gth  March  ifyt,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  jrsl  May  1870. 

Sreemutty  Buroda  Moyee  Dossee  and  another 
(Plaintiffs),  Appellants, 

versus 

Rughoonath  Chuckerbutty  and  another  (De- 
fendants), Respondents. 

Baboo  Jugendro  Nath  Bose  for  Appellants. 
No  one  for  Respondents. 

Where  the  defendant  having,  when  called  upon  by  the 
plaintiff  to  give  evidence,  persistently  refused  to  do  so, 
and  the  first  Court  came  to  the  conclusion  that  the 
case  set  up  by  the  plaintiff  was  true,  and  the  Lower 
Appellate  Court  reversed  the  first  Court's  decision 
without  taking  any  notice  of  that  point,  the  Lower 
Appellate  Court's  decision  was  reversed  as  wrong  in 
law,  and  that  of  the  first  Court  restored. 

Hitter,  J9 — This  was  a  suit  for  arrears  of 
rent  at  the  rate  of  Rupees  154-1-9-pies.  The 
defence  set  up  was  that  tenure  was  held 
at  a  jiftnma  of  Rupees  1 26-3-9  P'es  only. 

The  Court  of  first  instance  Sound  that,  al- 
though the  defendant's  jumma  was  original- 
ly one  of  Rupees  126-3-9  pies,  he,  the  defend- 
ant, agreed  some  20  years  ago  to  pay  in 
increase  of  1  anna  in  the  rupee,  and  that  he 
has  ever  since  paid  his  rent  at  that  rate,  that 
is  to  say,  at  the  rate  of  Rupees  134-1-9  pies, 
as  alleged  by  the  plaintiff. 

Against  this  decision,  the  defendant  appeal- 
ed to  the  Judge,  and  that  officer,  being  of 
opinion  that  the  increase  alleged  to  have 
been  paid  by  the  defendant  was  in  the  nature 
of  an  abivab,  reversed  the  decision  of  the 
Court  of  first  instance,  and  dismissed  the 
plaintiff's  suit. 

We  are  of  opinion  that  the  Judge's  decision 
is  wrong  in  law.  In  the  first  place,  there  is 
no  evidence  to  show  that  the  increase,  which 
the  defendant  had  agreed  to  pay  was  not  an 
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increase  upon  the  rent  originally  payable  by 
him,*but  was  i men  led  as  a  mere  payment  in 
the  shape  of  abwib.  In  the  next  place,  it 
appears  that  the  defendant  was  called  upon 
by  the  plaintiff  to  give  evidence  in  the  case ; 
but  he  persistently  refused  to  do  so,  and  the 
first  Court  was,  therefore,  fully  justified  in 
coming  to  ihe  conclusion  that  the  case  set  up 
by  trie  plaintiff  was  true.  The  Judge  has 
not  taken  any  notice  of  this  point. 

The  defendant  has  not  thought  proper  to 
appear  in  this  Court,  but  the  service  of 
summons  has  been  duly  proved. 

The  decision  of  the  judge  is.  therefore, 
set  aside,  and  that  of  the  first  Court  restored 
with  costs. 


The  7th  December  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Kubooleut—  Suit  for. 

Case  No.  718  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from,  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  t$th  February  1871,  reversing  deci- 
sion of \he  .Deputy \  Collector  of  R a nag  hat y 

.    dated  the  2jrd  February  1870. 

Sreemunto  Koondoo  (Plaintiff),    Appellant, 

vtrsus 

Brijonath     Paul     Chowdhry    and     another 
(Defendants),  Respondents. 

Baboo  Sreenath  Dass  for  Appellant. 

Baboos  Gopal  Lall  Mitter  and  Tarucknath 
Sein  for  Respondents. 

No  suit  for  a  kubooleut  can  He  where  the  plaintiff 
has  never  received  any  rent  from  the  defendant,  nor 
has  there  been  any  contract  between  the  two  to  pay 
and  receive  rent,  and  where  therefore,  there  is  no 
relationship  of  landlord  and  tenant  between  them. 

KGlover,  J. — There  is  no  ground  for  this 
special  appeal.  Even  supposing,  for  the  sake 
of  argument,  that  the   Judge  was  wrong  in 


throwing  the  case  oat  on   the    question 
whether  or  not  a  pot/ah  had  been  tend< 
it  is  clear,  from  the  plaintiff's  own  case,  J 
he  had  no  right  to  bring  this  suit,  and  cot 
quently  there  would  be  no  use  in  remain 
it  for  a  fresh  decision.    On  the  face  of 
plaint,  it  is  admitted  that  the  plaintiff 
never  received  any  rent  from  the  defendai 
nor  has  there  been  any  contract  between  tl 
two  to  pay  and  receive  rent ;  there  is,  tl 
fore,  no  relationship  of  landlord  and 
between  them,  and  no  suit  for  a  kubool 
will  lie. 

We  dismiss  the  special  appeal  with  cosovj 


The  8th  December  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jacl 

Judges. 

Execution— Limitation—Keeping  decree 

Case  No.  139  of  1871. 

Miscellaneous  Appeal  from  an  order  pas* 

%   by  the  Judge  of  Midnaporef  dated 

22nd  February  187  r,  a  firming  an  01 

of  ihe  Judder  Moonsiff  of  that  Bistric 

dated  the  27  th  June  1870. 

Uddoyto     Churn    Sahoo    (Decree-holder] 

Appellant, 

versus 

Ram  Dhun  Roy  (Judgment-debtor), 
Respondent. 


j 

r 


Baboos  Doorga  Mohun  Dass  and  L*M&* 
Churn  Bose  for  Appellant.  b 

■ 

Baboo  Motee  Lall  Mookerjee  for  Respondeat*  - 

Case  in  which  *t  was  held  that*,  before  $ani«*rtf   , 
deciding  that  the  claim  of  the  decree-holder  was  butti 
and  the  proceedings  taken  by  him  from  time  ton** 
apparently  with  the  view  to  enforce  the  decree 
not  bond  fide,  yie  Judge  ought  to  have  given  the 
holder  an  opportunity  of  proving  that  his  proceediap 
were  ben  J  fide. \ 
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Kemp,  J.— The  decree-holder  is  the  spe- 
cial appellant  in  this  case.  It  appears  that 
Tie  decree,  which  is  dated  the  17th  February 
1862,  was  passed  on  a  solehnama  between  the 
ties.  From  1862  down  to  the  1  tth  of 
ch  1870,  which  is  the  date  of  the  last 
lication  made  by  the  decree-holder,  no  less 
six  applications  were  made  by  the 
ree-holder  to  enforce  his  decree,  which, 
already  observed,  was  arrived  at  on  an 
ticable  arrangement  between  the  parties, 
ongst  these  various  proceedings  taken  by 
decree-holder,  we  find  that,  in  1864,  on 
jfche  21st  of  September,  notice  was  issued,  and 
1  attachment  of  the  debtor's  property  was 
ade.  A  claim  was  instituted  by  the  judg- 
ent-debtor  which  appears  to  have  been 
iccessfnl,  and  on  the  27th  of  March  1865 
e  case  was  struck  off.  Again  in  1866,  in 
arch,  a  notice  was  served,  attachment  was 
en  out,  and  again  an  objection  was  made 
>y  the  judgment-debtor,  and  the  property 
tas  released. 

Subsequently,  in  April   1867,  notice  was 
issued,  and  an  application  made  for  the  arrest 
#  the  judgment-debtor ;  but  owing  to  the 
non-deposit   of  tulubanah   no  process   was 
token  out.     Again,  in  April  1869,  notice  was 
issued,  and  on  the  12th  of  June   1869  the 
case  was   struck  off.    The  present  or  last 
Implication  is  made  on  the  nth  of  March 
f'1870.    The    Judge    assumes    every    thing 
gainst  the  decree-holder,  although  the  in- 
ferences, looking  at  his  conduct  as  detailed 
■hove,  are  rather  in  his  favor.     This  is  a 
ittse   in   which   the   Judge   ought  to   have 
jcalled  upon  the  decree-holder,  before  decid- 
ing that  the  proceedings  taken  by  him  from 
[time  to  time,  apparently  with  the  view  to 
^enforce  the  decree,  were  not  bond  fide,  to 
ttplain  why  he  did  not  proceed  against  the 
property  and  person  of  the  debtor.     It  is 
»ery  probable  that,  having  been  foiled  twice 
Wter  attaching  the   property  of   the  judg- 
ment-debtor, there  remained  nothing  for  him 
to  attach,  or  that  there  was  nothing,  within 
ws  knowledge,  belonging  to  the  judgment- 
debtor  which  he  could  attach.     At  any  rate, 
*e  think  this  is   a  case  in  which,  before 
ttmmarily  deciding  that  the  claim  of  the 
iccree-holder  was  barred,  the  Judge  ought 
to  have  given  the  decree-holcfer  an  oppor- 
Nty  of  proving  that  his  proceedings  were 
Indfide. 


The  nth  December  1871. 


Present : 

I    The  Hon'ble  F.  B.  Kemp  and  E  Jackson, 

Judges. 

Interest— Injunction— Registered  Bond s. 

Cases  Nos.  174  and  175  of  1871. 

Regular  Appeals  from  a  decision  passed  by 
Ihe  First  Subordinate  Judge  of  Hooghly, 
dated  the  pth  June  iSji. 

Ram  Dass  Gossamee  (Defendant),  Appellant 

versus 

Prosunno  Moyee  Dossee  (Plaintiff), 

Respondent. 

i 

t 

Baboos  Doorga  Mohun  Dass  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboo  Grish  Chunder  Gkose  for  Respondent! 

The  defendant  was  invited,  by  an  injunction  issued 
upon  him  in  another  suit,  to  deposit  in  Court  the  money 
admittedly  due  under  the  bonds  now  sued  upon,  but 
having  refused  to  do  so,  was  held  liable  to  pay  interest 
from  the  date  of  that  injunction. 

Where  a  registered  bond  provided  for  payment  of 
interest  between  the  date  upon  which  the  bond  fell 
due  and  the  date  upon  which  enforcement  was 
applied  for,  the  bond  was  construed  strictly  against  the 
debtor. 

Kemp)  J. — These  are  two  regular  appeals 
from  the  decision  of  Barboo  Grish  Chunder 
Ghose,  Officiating  Subordinate  Judge  of 
Hooghly.  The  defendant  is  the  appellant  in 
both  cases.  It  appears  that  two  suits  were 
brought  by  the  plaintiff,  respondent,  on  two 
separate  bonds.  The  execution  of  the  bonds 
is  admitted  by  the  appellant,  the  judgment- 
debtor.  The  Court  below  has  given  the 
plaintiff  a  decree.  The  bonds  were  regis- 
tered under  the  provisions  of  Sectton  52,  Act 
XX.  of  1866,  and  therefore  could  be  enforced 
as  a  decree  in  a  suit. 


We,  therefore,  remand  the  case  for  the  The    points    taken    in    appeal   are,    1st, 

kf?C  t0  ^"decide  ft  wfth  reference  to  the  that  as  an  injunctton  had  been  issued  upon 

wove  remarks.    Costs  to  follow  the  result.  the  defendant  in  the  suit   of  one  Wooma 
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Moyee  Debee,  which  suit  is  numbered  1 50  of 
1 871*  forbidding  the  appellant  to  pay  the 
moneys  due  under  the  bonds,  the  appellant 
is  not  liable  to  pay  interest  from  the  date  of 
that  injunction. 

The  next  point  taken  is  that  as  this  is  a 
registered  bond,  and  capable  of  enforcement 
in  execution  as  a  decree  of  Court,  no  interest 
is  payable  on  the  bond  after  the  date  on 
which  the  bond  fell  due  according  to  the 
terms  thereof;  and  in  support  of  this  latter 
contention  a  decision,  to  be  found  in  Volume 
X.,  Weekly  Reporter,  page  175,  is  quoted. 

With  reference  to  the  first  point,  we 
find  that  in  the  case  of  Wooma  Moyee,  to 
which  the  defendant,  present  appellant,  is  no 
party,  an  injunction  was  issued  by  the  Court 
under  the  provisions  of  Section  92  of  Act 
VIII.  of  1859.  The  appellant  was  invited 
by  that  injunction  to  deposit  the  money,  ad- 
mittedly due  under  the  bonds,  into  Court. 
Had  he  done  so,  then  all  claim  to  interest 
from  the  date  of  that  injunction  would  pro- 
bably have  ceased;  but  having  refused  to 
protect  himself,  as  any  honest  debtor  ought  to 
have  done  by  paying  what  was  admittedly 
due  into  Court,  we  think  that  he  is  clearly 
liable  to  pay  the  interest  which  has  accrued 
entirely  by  his  own  neglect. 

On  the  2nd  point,  as  the  debt  is* admitted, 
and  the  rate  of  interest  is  not  at  all  exorbi- 
tant, namely,  14  per  cent.,  or  some  2  per  cent, 
above  the  usual  rate  of  interest  charged,  we 
think  we  ought  to  construe  the  bond  strictly 
against  the  judgment-debtor.  We  find  that 
he  is  liable  to  pay  such  interest  as  accrued 
between  the  date  upon  which  the  bond  fell 
due  and  the  date  on  which  enforcement  under 
the  provisions  of  Section  53  of  the  Registra- 
tion Act  was  applied  for.     The  words  are : — 

11  *\it  ▼fan  ^  *t*fwr  ftwff  ^tatcw  *m 
"fra*  ▼stem  *pr  *rm*r  *r*  wi  exit*  fcr*i 
"  ^m*  Tfirei  ^£i "  1 

These  words  admit  of  no  doubt,  and  the 
debtor  must  pay  not  only  the  interest  due 
up  to  the^date  upon  which  the  money  secured 
by  the  bond  was  due,  but  interest  which  has 
accrued  from  the  date  on  which  the  money 
was  due  to  the  date  of  enforcement. 

We,  therefore,  confirm  the  decision  of  the 
Subordinate  Judge,  and  dismiss  both  appeals 
with  costs. 


The  15th  December  1871. 

Present : 
The  Hon'ble  E.  Jackson,  Judge.        , 

EstoppeJ— Judgment— Heirs — 

Strangers.  4 

Application  for  review  0/  judgment  posset 
by  the  Horible  Justices  E.  Jackson  ant 
Onookool  Chunder  Mookerjee,  on  IM 
1 2th  August  i8ji%  in  Regular  Appafc 
No.  21  0/1871.  j 


Abdool 
other 


1   Guffoor  Khan  Chowdhry  and  aihj 
,  Plaintiffs  (Appellants),  Petitioners.  '] 


versus 


Golam  Nujuf  and  another,  Defendant* 
(Respondents),  Opposite  Party. 

Mr.  J.  W.  B.  Money  for  Petitioners. 
No  one  for  Opposite  Party. 

Decisions  against  one  heir  are  not  final  or  biofaf  ■ 
against  other  heirs.  Norare  decisions  apainst  one  per**" 
in  any  way  conclusive  or  binding  against  other  person**- 
who  do  not  derive  their  title  from  him,  and  who  come 
into  Court  upon  an  independent  title  or  independent  , 
rights  of  their  own.  j 

Jackson,  J. — The  learned  Counsel  for  ; 
the  petitioners  has  not  satisfied  me  that  I  j 
ought  to  admit  a  review  in  this  case.  1  1 
am  prepared  to  admit  that  if  he  had  made  j 
out  to  my  satisfaction  either  of  the  points  1 
upon  which  he  urged  this  application,  it  , 
would  have  been  necessary  to  admit  a  re-j 
view.  If  it  had  been  shown  that  the  parti 
in  this  case  were  privies  to  the  parties  in  tl 
former  case,  of  course  the  former  judgi 
would  have  been  binding  against  the  partial 
to  this  case.  It  would  have  been  an  estoppAf 
and  they  would  not  have  been  able  in  aw 
way  to  produce  further  evidence  or  to  arguer 
against  the  former  judgment.  But  I  am  not 
satisfied  that  they  are  privies.  They  w\ 
two  sets  of  heirs  to  the  same  parry;  and  m 
numerous  suits  in  the  Courts  of  this  county] 
it  has  been  held  that  cases  or  decision* 
i  against  one  heir  are  jiot  final  or  binding 
I  against  other  heirs.  It  seems  to  me  impos- 
sible in  thi?  country  to  admit  the  proposition 
that  decisions  against  one  person  are  to  *V 
way  conclusive  or  binding  against  other 
persons  who  do  not  derive  Utcir  title  /iom  I 
that  one  person  and  who  come  into  Court; 
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ipon  an  independent  title  or  independent 
tights  of  their  own.  The  only  case  which 
tats  >jeen  pat  before  me,  and  which  in  any  way 
llludes  to  it,  is  an  English  case  which  is 
referred  to  in  a  note  in  Smith's  Leading 
Cases,  but  it  is  impossible  from  that  note  to 
understand  exactly  what  the  point  is  which 
|i  there  alluded  to;  it  is  very  short,  and  I 
am  not  at  all  prepared  to  say  that  the  case 
Ihcre  is  in  any  way  analogous  to  the  case 
|kere.  It  was  said  that  the  result  of  this 
Court's  ruling  is  that  the  same  Court  has 
decided  on  one  odtasion  that  the  deed  in 
Init  is  false,  and  on  another  occasion  that  it 
»  a  true  deed,  but  in  point  of  fact  the  for- 
mer decision  did  not  decide,  as  far  as  this 
Court  was  concerned,  the  fact  of  the  truth 
%r  otherwise  of  the  deed  then  in  question. 
lit  was  a  case  of  special  appeal,  and-lne  real 
decision  of  the  question  was  given  by  one 
ifrf  the  Lower  Courts.  That  decision  might 
have  been  binding  if  the  parties  in  this 
jtase  were  really  privies  to  the  former  deci- 
sion, but  in  my  opinion  they  were  not. 

1 
1 

!  The  second  point  would  also  be  a  good 
ground  of  review,  if  clearly  made  out.  The 
second  point  is  that  the  contentions  as  re- 
gards these  deeds,  were  first,  that  they  were 
ialse,  and  second,  that  they  were  invalid 
under  the  Mahomedan  Law ;  that  the  Lower 
Court  having  decided  that  the  deed  had 
already  been  held  to  be  false,  it  was,  therefore, 
unnecessary  to  go  on  and  try  the  question* 
of  Mahomedan  Law  ;  that  this  Court  on  ap- 
peal reversing  that  decision  found  the  deed 
to  be  true,  but  did  not  go  on  to  try  the  ques- 
tion of  Mahomedan  Law. 


The  20th  September  1871. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Limitation— Execution— Section  20,  Act  XIV.  of 

1859. 

Case  No.  215  of  1871. 

Miscellaneous  Appeal  from  an  order  paseed 
by  the  Officiating  Judge  of  Chillagong, 
dated  the  14th   April    1871,   reversing  a 

%  decision  0/  the  Subordinate  Judge  of 
that  District,  dated  the  gth  February 
r8jr. 

Nittyanund  Koondoo  (Decree-holder), 

Appellant, 

versus 

Nugendro  Chunder  Ghose  and  another 
(Judgment-debtors),  Respondents. 

Mr.  Woodroffe  and  Baboos  Chunder  Mad- 
hub  Ghose  and  -Aukhil  Chunder  Sein  for 
Appellant. 

Baboos  Unnoda  Pershad  Banerjee,  Mohesh 
Chunder  Choivdhry,  and  Bhyrub  Chunder 
Banerjee  for  Respondents. 

Appeals  against  orders  of  the  Court  charged  with  the 
execution  of  a  decree,  having  the  effect  of  restraining 
execution  or  stopping  further  proceedings,  are  proceed- 
ings coming  within  the  terras  of  Section  20,  Act  XIV.  of 


It  does  not  appear,  however,  that  upon 
the  statements  of  the  parties  any  questions 
oi  Mahomedan  Law  were  raised  and  certainly 
taey  are  not  fixed  in  the  issues.     The  issue 
raised  is  whether  the  deed  is  true  and  valid, 
but  I  take  it  from  the  proceedings  in  the 
case  that  the  meaning  of  the  word  "valid  "  in 
the  issue  was  much  the  same  as  that  of  the 
"word  true/'     If  upon  the  statements  in  the 
cue  it  was  clear  that  any  question  of  Maho- 
medan Law  arose  upon  it,  of  course  1  should 
have  been   perfectly  willing  to   have    that 
point  tried,  but  it  does  not  appear  that  the 
parties  cither  in  the  Lower  Courts  or  in  this 
Coart  raised  any  question  of   Mahomedan 
Law,  nor  does  it  appear  to  me  that  any  such 
qoestion  arose. 

Under  these  circumstances,  1  think  that 
this  application  for  review  must  be  rejected. 


1859- 

Phear,  J. — The  proceedings  that  have 
been  brought  under  our  notice  in  this  appeal 
!  certainly  seem  to  us  to  reflect  but  little  cre- 
j  dit  upon  the  Courts  of  Chittagong.  It  is 
1  beyond  question  that  the  plaintiff  ob- 
tained a  decree  under  which  the  judgment- 
debtor  became  liable  to  pay  such  an  amount 
by  way  of  wassilat  as  might  be  subsequently 
assessed.  This  decree  was  passed  just  four 
and  thirty  years  ago.  During  the  whole 
of  this  period,  the  original  judgment-creditor 
or  his  representatives  have  continually  been 
seeking  to  obtain  further  execution  of  the 
decree  in  the  shape  of  assessment  of  wassi- 
lat directed  to  be  made,  and  have  as  conti- 
nually been  foiled  by  the  judgment-debtor, 
so  that  up  to  this  moment  no  steps  have,  in 
fact,  been  taken  by  the  Court  towards  effect- 
ing the  assessment  of  damages  under  its  own 
decree. 

The  Lower  Appellate  Court  speaks  *of 
these  series  of  steps  as  so  much  harassing 
litigationprosecuted  by  the  judgment-creditor 
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against  the  judgment-debtor.  It  is  conceiv- 
able* that  this  may  be  so,  but  certainly  at 
first  sight  it  presented  itself  to  us  rather 
as  the  natural  endeavour  of  a  person,  who 
was  entitled  under  a  decree  of  Court  to 
compensation  for  the  previous  loss  of  his 
property,  to  get  that  compensation  assessed 
and  paid  to  him.  However,  at  any  rate, 
the  question,  which  is  before  us  on  this  spe- 
cial appeal  for  decision  is  narrow  enough. 

Has  there  been  at  any  time  in  the  course 
of  these  proceedings  such  a  gap  of  time  in 
which  the  judgment-creditor  has  made  np 
bond-fide  effort  to  obtain  the  full  fruition  of 
his  decree,  as  causes  further  execution  of 
the  decree  to  be  barred  by  operation  of 
Section  so,  Act  XIV.  of  1859  ? 

The  only  period  which  the  respondent 
can  point  to  as  sufficient  for  this  purpose  is 
a  period  of  time  occupied  by  Jumoona  in 
appealing  first  to  the  Lower  Appellate 
Court  and  then  to  the  High  Court  against 
certain  orders  of  the  Court  charged  with 
the  execution  of  the  decree,  which  she  and 
everybody  at  the  time  certainly  considered 
had  the  effect  of  restraining  her  execution 
if  not  of  stopping  her  further  proceedings 
altogether.  It  appears  that,  after  she  com- 
menced these  steps  of  appeal,  the  Judge 
who  sat  in  the  Lower  Appellate  Court  ex- 
pressed an  opinion  that  the  orders  appealed 
against  did  not  affect  Jumoona's  right  to 
proceed  in  execution  of  the  decree.  Never- 
theless, the  expression  of  that  opinion  was 
not  a  decision,  which  could  have  any  effect 
as  between  the  parties  in  modifying  those 
.  orders  or  restricting  their  operation.  It  has, 
however,  furnished  the  ground  upon  which 
the  Lower  Appellate  Court  in  the  judgment 
before  us  has  come  to  the  conclusion  that  the 
period  occupied  by  Jumoona  in  these  appeal- 
proceedings  was  so  much  lost  time,  that  she 
need  not  have  taken  them,  and  that  she  and 
her  present  representatives  must  bear  the 
consequence  of  so  much  valuable  time  hav- 
ing been  thrown  away. 

It  appears  to  us  that  in  this  the  Lower 
Appellate  Court  is  wrong.  We  think  that 
Jumoona  had  ample  justification  for  endea- 
vouring to  get  rid  of  these  original  orders, 
and  we  "have  no  doubt  at  all  that  she 
was  perfectly  earnest  in  all  that  she 
did  for  this  purpose,  and  that  she  was,  in 
truth,  actuated  by  a  sincere  desire  throughout 
to^keep  the  decree  in  force  and  to  get  the 
benefit  of  it.  So  that,  all  these  proceedings 
ought  to  count  in  .her  favor,  because  it  seems 


prt 


to  us  they  were  strictly  proceedings  comi 
within  the  terms  of  Section  zot  Act  XIV. 
1659.  That  being  so,  quite  irrespective 
the  merits  between  the  two  contending  p 
ties,  the  Judge  was  wrong  in  saying  1 
further  execution  of  the  decree  is  b 
His  judgment  will,  therefore,  be  rev 
and  the  case  must  be  remanded  to  him  I 
trial  upon  the  merits.  We  reserve  the  qu 
tion  of  costs  of  this  appeal. 


The  23rd  November  1871. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Ck 
Justice,    and    the    Hon'ble    Dwarkj 
JVlitter,  Judge. 

Construction— Deed  of  gift— Appeal. 
Case  No.  648  of  1871. 


Special  Appeal  from  a  decision  passed  bj\ 
the  Additional  Judge  0/  NudJta,  dalti\ 
the  2nd  February  i8yr,  affirming  ti 
decision  of  the  Subordinate  Judge  of  that  t, 
District,  dated  the  31  si  August  1870. 

Kalee  Doss  Roy  and  others  (Defendants), 

Appellants, 

versus 

Khiroda  Soonduree  Debia  (Plaintiff), 
Respondent. 

Baboo  Sreenath  Doss  for  Appellants. 

Baboo  Tarucknath  Dull  for  Respondent 

Where  from  the  whole  tenor  of  a  deed  of  gift  it 
appeared  that  the  real  intention  of  the  donor  was  IB 
pass  all  her  property,  qualifying  words  used  in  the 
deed  were  held  not  to  control  its  operation. 

A  finding  of  a  Court  of  first  instance  not  appealed 
against  cannot  be  interfered  with  in  appeal. 

Couch,  C.  7— Wk  think  the  doenmeat 
must  be  taken  as  passing  the  whole  of  the 
property  which  Muss  am  ut  Ashrufoonissa  had, 
including  the  pulnee  talooks,  although  thtf 
were  acquired  previously  to  the  gift  by  h*r 
husband  to  her  of  the  zemindaree.  The 
document,  wejhink,  shows  very  clearly  ta 
intention  on  her  part  to  dispose  of  the  whole 
of  her  property.  It  states  that  she  h  ah*0* 
to  make  a  pilgrimage  to  Mecca,  and  gi«* 
that  as  a  reason  for  her  making  over  the 
property  to  her  adopted  son  ;  and  it  is  of* 
probable  that,  under  such  circumstance*  &* 
would   reserve  to. herself   these putm  ** 
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Of  coarse,  although  it  might  have 
the  intention  of  the  lady  to  part  with 
t  wiiole  of  her  property,  and  make  it  over 
j»  Baker  Ali,  still  if  the  document  itself  did 
lot  contain  words  sufficient  to  pass  the 
pfeole  of  the  property,  the  intention  would 
K*  he  carried.  But  this  document  appears 
fr  contain  words  quite  sufficient  to  pass  all 
pit  she  possessed ;  and  it  may  well  be  that 
Ihese  two  put  nee  talooks  are  not  named  in 
It  in  the  same  way  as  the  other  putnee 
blocks  were  named,  because  they  were  part 
if  the  zemindaree  df  which  she  was  herself 
proprietor,  having  obtained  it  from  her 
iband.  We  think  we  should  be  looking 
the  document  too  particularly  if  we  con- 
lered  that,  because  the  pulnee  tolooks 
jre  not  mentioned  in  it,  it  was  not  the  in- 
ition  of  the  lady  that  they  should  pass, 
ten  we  see  other  parts  of  the  document 
tress  an  intention  that  the  whole  of  her 
roperty  should  go  to  her  adopted  son.  We 
lust  look  at  the  whole  of  the  instrument, 
id,  in  construing  it,  we  must  not  be  too 
ritical,  but  must  infer  from  the  whole  tenor 
the  instrument,  what  the  real  intention 
the  lady  was,  that  is  to  say,  whether  she 
;ant  to  place  in  the  hands  of  her  adopted 
m  the  whole  of  her  property,  she  being 
>ut  to  make  a  pilgrimage  to  Mecca. 

If,  then,  the  whole  of  the  property  passed 
to  Baker  Ali,  the  only  question  is,  whether 
the  mortgage  which  he  made  was  sufficient. 
to  pass  this  property  to  the  defendant,  the 
present  appellant.    The  mortgage,  if  it  con- 
tained words  sufficient  to  pass  this  property, 
would  not  be  qualified  by  any  statement  that 
the  property  had  come  to  her  from  her  hus- 
band.   That    would    not    be    sufficient   to 
control  its  operation,  and  then  there  is,  to  our 
jminds,  a  material  circumstance  that  she  was 
•  a  party  to  this  mortgage  in  this  way,   that 
;*be  entered   into  a  covenant   to    pay    the 
mortgage-money  if  feaker    Ali    should   fail 
■to  do  so,  and  if  the  property  was  not  suf- 
fcient  for  the  purpose.      Moreover,   there 
h  a  recital  in  the  covenant   which   was  ex- 
pedited on   the  same    day  as  the  gift,  10th 
Assin  1268,  that  she  had  no  right  or  pos- 
session in  the  property.     Now  a  statement 
by  her  that  she  had  no  right  or  possession 
in  the  property  not  only  show6  that  at  that 
tinie  she  did  not  consider  that  she  was  re- 
taining the  putnee  talooks,   but   it   amounts 
to  a  representation  to.  the  mortgagee  by  her 
and  by  Baker  Ali,   that  the  entire  interest 
tathe  property  had  become  vested  in  him, 
and  that  he  was  competent  to  mortgage  it ; 
**A  the  instrument  professed  to  pass  under 


the  mortgage  the  entire  interest  in  the  pro- 
perty, not  reserving  these  two  putnee  la- 
looks. 

The  fair  construction  of  these  documents 
is,  that  the  whole  of  the  property  passed, 
in  the  first  instance,  to  Baker  Ali,  and  then, 
from  him  to  the  mortgagee;  and  if  that  is 
the  fair  meaning  of  the  documents,  no  state- 
ment  of  the  nature  alluded  to  could  control 
their  operation. 

It  is  quite  possible  that,  in  order  to  get 
something  out  of  the  hands  of  the  mortgagee, 
acts  may  have  been  done  which  would  give 
the  appearance  of  her  having  had  possession 
of   the  putnee  talooks.     It  is  just   possible, 
although  we  do  not  say  that  it  is  so,  but  it 
is  possible  that  the  judgment  of  the   High 
Court  in  the  other  case  may  have  suggested 
some  of  the  evidence  •  which  has  been  ad- 
duced in  this  case.     But  the  document  upon 
which  the  Judge  has  placed  reliance,  viz.,  the 
acknowledgment  by  Baker  Ali,  appears  to 
be  of  a  suspicious  character.     It  has  been 
found  by  the  first  Court  not  to  be  a  genuine 
document.     It  fits  in  remarkably,  no  doubt, 
with  the  circumstances  of  the  case,  in  one 
view,  namely,  that  the  putnee  talooks  were 
excepted  out  of  the  gift  to  Baker  Ali,  and 
so  it  would  if  it  were  not  a  genuine  docu- 
ment.    We  do  not  think  that  the  Judge  was 
justified  in  coming  to  the  conclusion  that 
he  did  that  that  was  a  genuine  instrument. 
He  seems  upon  not  a  serious  consideration 
of  that  question  to  have  held  that  the  in- 
strument was  genuine.     He  seems  to  have 
assumed  that  the  circumstances  of  the  case 
were  of  a   particular   nature,   and    then  to 
have  come  to  the  conclusion  that  this  was 
a  genuine  instrument,  because   it   fitted  in 
with   those   circumstances.     But  if  the  cir- 
cumstances were  of  a  different  nature,  and 
it  seems  to  us  they  were,  then  it  would  not 
fit  in  with  those  circumstances  at  all,   and 
the  suspicion  that  it  is  not  genuine  would 
be  increased. 

There  does  not  seem  to  have  been  any 
appeal  against  the  finding  of  the  first  Court 
that  this  was  not  a  genuine  instrument;  and 
without  the  point  being  raised  before  him  by 
the  appellant,  the  Judge  had  no  right  to  find 
to  the  contrary.  We  do  not  think  we 
ought  to  pay  any  regard  to  his  decision,  and 
we  certainly  should  feel  ourselves  at  liberty, 
when  the  Judge  chose  to  differ  from  the  first 
Court  without  any  ground  of  appeal  being 
taken  on  that  point,  to  see  what  the  cir- 
circumstances  were,  and  how  far  we  ought  to 
•give  effect  to  what  he  has  said.  . 
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Aye  think  upon  the  construction  of  those 
documents  (and  the  case  to  our  minds  de- 
pends upon  that)  that  the  mortgagee  was  en- 
titled to  succeed,  and  that  the  decree,  which 
has  been  made  in  favor  of  the  plaintiff,  can- 
not be  allowed  to  stand. 

The  decree  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  suit  dismissed 
with  costs. 


The  27th  November  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Mesne-profits— Decree  (for  more  than  claim). 
Case  No.  213  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  ofjessore,  dated 
the  $th  May  187  1,  affirming  an  order  of 
the  Sudder  Moonsiff  of  that  District, 
dated  the  Jth  November  1870. 

Pearee  Soonduree  Dossee  and  another 
(Judgment-debtors),  Appellants, 

versus 

Kshan  Chunder  Bose  and  others  (Decree- 
holders),  Respondents. 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 

A  decree  for  wassilat  for  a  larger  sum  than  that  men- 
tained  in  the  plaint  was  upheld  in  appeal,  on  the  ground 
that  the  plaint  did  not  profess  to  do  more  than 
give  the  approximate  value  of  the  produce  of  the  land 
and  that  the  sum  decreed  had  been  found  due  after 
two  careful  local  investigations. 

Glover,  J. — The  judgment-debtor  is  ap- 
pellant in  this  case.  His  ground  of  appeal 
is  that  the  Court  below  has  assessed  was- 
silat at  a  higher  rate  than  that  claimed  by 
the  decree-holder  in  his  plaint. 

As  a.  matter  of  fact,  the  sum  decreed 
(1,780  rupees)  is  larger  than  that  mentioned 
in  the  plaint,  but  then  the  plaint  did  not 
profess  to  do  more  than  give  the  approxi- 
mate value  of  the  produce  of  the  land,  the 
plaintiff  haying  been  ousted  from  it  for 
something  more  than  seven  years.  The  word 
used  in  the  plaint  is  «raprtftFP, 


We  have  been  referred  to  the  case  oj 
Goroo  Doss  Roy  against  Bungshee  Dhu 
Sein,  to  be  found  in  15  Weekly  Reperteij 
page  62,  and  likewise  to  the  case  of  Kan* 
Lall  Thakoor  against  Mr.  Forbes,  reported 
in  7  Weekly  Reporter,  page  140:  bo! 
neither  of  these  cases  appear  to  us  to  apply, 
The  first  was  a  peculiar  case.  Though  % 
very  small  amount  of  wassilat  had  beet 
claimed  by  the  plaintiff,  the  amount  de- 
creed was  four-fold,  and  the  learned  Judge! 
considered  that,  under  the  circumstances,  tnfl 
savoured  of  extravagance.  In  the  othq 
case,  the  plaintiff  had  specially  fixed  dfl 
rate  he  demanded  on  each  beegah  of  \\ 
and  the  Court  held  that  he  was  bound 
his  own  assessment.  If  the  plaintiff  in 
case  had  stated  that  so  much  produce 
been  collected  from  such  a  quantity  of  h 
and  that  he  claimed  at  a  certain  spec! 
rate  per  beegah,  he  probably  would  hi 
been  bound  by  his  assessment ;  but  he 
gives  the  approximate  value  of  the 
produce  in  a  lump,  and  the  result  of 
local  investigations  carried  out,  as  the  JodM 
remarks,  with  great  carefulness,  shows  tkM 
the  proper  amount  due  to  the  decree-hoktaf 
was  1,780  rupees. 

We  may  remark  in  conclusion  that  thfe 
objection  was  not  taken  before  the  Judge  at 
the  Lower  Appellate  Court,  and  we  nugfa% 
very  properly  have  declined  to  entertai% 
it  at  this  stage  of  the  case.  1 

The  appeal  is  dismissed  with  costs. 

Mitter,  J. — I  am  of  the  same  opinion.  I 
do  not  think  that  the  appellant  is  entitht 
to  ask  us  to  look  behind  the  decree,  and  m 
the  decree  does  not  limit  the  amount  <f 
wassilat  to  be  awarded,  the  objection  base^ 
upon  the  amount  claimed  in  the  plaint  &*■< 
necessarily  fail. 


The  27th  November  1871. 
Present : 

The  Hobble  F.  A.  Glover  and  Dwarkana 

Mitter,  Judges. 

Privy  Council— Interest— Costs. 

Case  No.  348  of  1871. 

Miscellaneous  Appeal  from  an  order  pas* 
by  the  Officiating  Judge  of  Jessore,  dik 
the  igth  May  187  /. 

Maharanee  Brojo  Soonduree  Debia  (Deere* 
holder),  Appellant, 

versus 

Anund   Moyee   Debia  and  another  (J0^ 
ment-debtors),  JRtspondents. 
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l.  Baboo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

\Jo  Nil  Mad  hub  Bose  for  Respondents. 

•est  cannot  be  allowed  upon  costs  when  the  decree 
tile  Privy  Council  is  silent  on  the  subject. 

MVhere  only  one  defendant  appeals  successfully  to  the 
pfrry  Council  and  obtains  his  costs,  his  co-defendants 

ft*  did  not  appeal  are  not  entitled  to  their  costs. 

1 

.Glover,  J. — Two  questions  are  raised  in 

appeal.    The  first  is  that  interest  ought 

have  been  allowed  to  the  successful  ap- 

nt  in  the  Privy  Council  upon  the  costs 

ed  to  him ;  and,  secondly,  that  he  ought 

recover  the  costs  of  the  other  defendants 

the  suit,  although  he  was  the  only  party 

ing. 

On  the  first  point,  there  can  be  no  doubt. 
Court  is  now  executing  the  decree  of 
Privy  Council.    That  decree  makes  no 
tion   of  interest  to  be  allowed  on  the 
and  we  cannot  supplement  it  by  the 
tion  prayed  for.    The  point  has  been 
fed  in  the  case  of  Modhoo  Soodun  Lall,  re- 
ed in  6  Weekly  Reporter,   Full  Bench 
ings,  page  109. 

In  regard  to  the  second  point,  it  appears  that 
decree-holder  was  the  only  defendant  who 

ferred  an  appeal  to  the  Privy  Council, 

A  the  decree  of  that  tribunal  gave  him 
e  costs.  As  the  other  parties  did  not 
choose  to  join  him  in  the  appeal,  they  cannot 
be  allowed  to  get  costs  from  the  plaintiffs.' 

It  appears  from  the  petition  of  special 
appeal  that  the  original  co-defendants  have 
f&ld  their  interest  to  the  present  decree- 
lolder,  but  that  would  make  no  difference. 
We  cannot  go  beyond  the  words  of  the  Privy 
Council's  decree. 

The  appeal  is  dismissed  with  costs. 


The  27th  November  1871. 

1 

Present : 

1 

I  The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

J  Mitter,  Judges. 

Section  209,  Act  VIII.  of  1859— Set-off  of  De- 
crees—Act X.  of  1859. 

1 

Case  No.  218  of  1871. 

!  Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Backer  gunge. 


dated  ihe  29th  April  187 /,  reversing  an 
order  of  the  Moonsiff  of  Patnakhatee, 
dated  the  gth  June  1871. 

Ignatius  Peter  D'Silva  (Judgment-debtor), 

Appellant, 


versus 


Ameer  Shaha  (Decree-holder),  Respondent. 

Baboo  Doorga  Mohun  Doss  for  Appellant. 

Baboo  Umerendronath  Chatlerjee  for 
Respondent. 

A  decree  of  one  Court  cannot  be  set  off,  under  Section 
209  of  the  Code  of  Civil  Procedure,  against  a  decree  of 
another  Court. 

Quosre. — Whether  the  provisions  of  that  Section  are 
applicable  to  decrees  passed  under  Act  X.  of  1859. 

Mitter,  J. — We  are  of  opinion  that  this  ap- 
peal ought  to  be  dismissed  with  costs.  The 
first  objection  taken  by  the  appellant  is  that 
the  Judge  had  no  jurisdiction  to  entertain 
an  qppeal  from  an  order  passed  by  the  Moon- 
siff under  the  provisions  of  Section  208  of 
the  Code  of  Civil  Procedure.  On  referring 
to  the  Moonsiff's  decision,  however,  we  find 
that  the  order  was  passed,  not  under  Section 
208,  but  under  Section  209  of  the  Code,  and 
the  objection  taken  by  the  appellant,  there- 
fore, falls  to  the  ground. 

The  second  objection  raised  is,  that  the 
appellant  is  entitled  to  set  off  certain  de- 
crees obtained  by  him  from'  the  Revenue 
Court  under  Act  X.  of  1859  against  the  de- 
cree which  is  now  sought  to  be  executed  by 
the  respondent  under  the  provisions  of  Sec- 
tion 209. 

We  find,  however,  that  the  decrees  obtain- 
ed by  the  appellant  were  not  passed  by  the 
Court  which  passed  the  decree  which  the 
respondent  is  seeking  to  execute,  and  which 
is  now  executing  it;  and  the  provisions  of 
Section  209  are,  therefore,  inapplicable. 

It  seems  also  extremely  doubtful  whether 
those  provisions  could  be  applied  to  decrees 
passed  under  Act  X.  of  1859,  but  we  do  net 
wish  to  rest  our  judgment  upon  this  point. 

The  appeal  is  dismissed  with  costs, 
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The  27th  November  1871.  * 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitfcer,  Judges. 

Interest— Decretal  money. 

Case  No.  283  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Moorsheda- 
bad,  dated  the  25th  August  187 1. 

Kalee  Dass  Ghose  (Judgment-debtor), 

Appellant, 

versus 

Puran  Koomaree  Bibee  (Decree-holder), 

Respondent, 

Baboo  Rajendronath  Rose  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 


Whether  interest  on  decretal  money  is  payable  up  to 
the  date  that  it  was  deposited  in  Court  by  the  judgment- 
debtor,  or  up  to  the  date  on  which  the  decree-holder  ap- 
plied to  get  it  from  the  Court,  will  depend  on  whether 
the  decree-holder  had  any  notice  of  the  money  being  so 
deposited  to  his  credit. 


Glover,  J. — In  this  case  the  decree-holder 
claims  to  have  interest  on  his  decretal  monev 
up  to  the  date  on  which  he  applied  to  get 
that  money  from  the  Civil  Court  in  which  it 
had  been  deposited  by  the  judgment-debtor; 
and  the  judgment-debtor  claims  to  pay  in- 
terest only  up  to  the  date  on  which  he  made 
the  deposit.  The  question  is  whether  the 
decree-holder  had  any  notice  of  the  money 
being  so  deposited  to  his  credit.  He  does  not 
put  in  any  verified  statement  to  the  effect  that 
he  did  not  know  of  it,  and  we  find  that,  at  the 
time  the  deposit  was  made,  the  decree-holder 
was  engaged  in  execution-proceedings  against 
the  judgment-debtor,  and  had  proceeded  to 
attach  his  property.  His  vakeel  was  in  at- 
tendance in  the  Civil  Court,  and,  it  may  fairly 
be  presumed,  had  notice  of  the  deposit  being 
made.  Under  these  circumstances,  the 
decree-holder,  we  think,  is  not  entitled  to  in- 
terest for  any  period  subsequent  to  the  date 
oncwhich  the  deposit  was  made  by  the  judg- 
ment-debtor. The  order  of  the  Lower  Court, 
therefore,  is  reversed  with  costs. 


The  28th  November  1871. 

Present :  • 

i 
1 

The  Hon'ble  H.  V.  Bayley  and  \V.  Aindkj 

Judges. 

Hindoo  Law— Marriage— Rasee  Bibaho— 
Yautuka— Custom. 

Application  for  review  of  judgment  pas* 
ed  by  the  Hon'ble  Justices  H.  V.  Baylj 
and  W.  Ainslie,  on  the  29th  June  rSju 
in  Special  Appeal  No.  234  of  i8ji. 

1 

Bistoo  Fershad  Burral  (Defendant,). 
Petitioner, 

1 
versus  \ 

1 

Radha  Soondar  Nath  (Plaintiff),  OppwU  j 

Party.  J 

i 
I 

Mr.    Pijfard    and    Baboo    Issur   Chundef 
Chuckerbulty  for  Petitioner.  ' 

No  one  for  Opposite  Party. 

The  question  whether  the  ceremony  of  RatetBihah* 
was  a  part  of  the  marriage  ceremony  during  tbe  con- 
tinuance of  which  gifts  to  the  bride  come  under  the  de- 
nomination of  Yautuka,  was  held  in  this  case  to  dcperi  , 
on  the  custom  of  the  district  in  the  caste  to  which  the 
parties  belonged. 

Ainslie,  J. — The  question  raised  in  this 
application  for  review  of  judgment  is  wbc-t 
ther  a  certain  ceremony  described  as" Rase*  i 
Bibaho "  is  rightly  to  be  taken  as  part  of ' 
that  marriage  ceremony,  during  the  conlh, 
nuance  of  which  gifts  to  the  bride  come  un- 
der the  denomination  of  "  Yautuka." 

It  has  been  contended  by  the  learned 
Counsel  for  the  petitioner  that  the  marriage 
rites  conclude  with  the  prostration  of  the 
bride  "  Abhioad  ''  (see  Dyakrama  Songraba 
II.,  2-3),  and  that  the  subject  of  this  review 
being  given  on  the  occasion  of  the  "  Rasce 
Bibaho"  must  be  excluded  from  the"Vau- 
tuka."  Referring  to  Dyabhaga,  Chapter 
IV.,  Section  2,  Verses  14  and  28,  it  appears 
that  the  nuptiarf  presents  are  limited  to  such 
as  are  given  while  the  marriage  ceremony 
lasts,  having  been  commenced  but  not  finish* 
ed,  and  from  Verses  4  and  5,  Section  1.  it 
appears  that  such  nuptial  presents  are  dis* 
tinct  from  gifts  in  the  bridal  procession.  The 
articles  mentioned  in  the  list  marked  *  5° 
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to  the  husband  if  the  Rasee  Bibaho  is  includ- 
ed in  the  marriage-ceremonies  and  not  other- 
vis^.  We  think  that  the  point  cannot  be 
satisfactorily  determined  except  by  remand- 
ing the  suit  for  enquiry  into  the  custom  of 
the  district  in  the  caste  to  which  the  parties 
belong.  If  the  Rasee  Bibaho  be  found  to  be 
customarily  treated  as  a  material  portion  of 
the  marriage-  ceremonies,  so  that  gifts  made 
at  this  particular  time  are  by  custom  treated 
as  part  of  the  gifts  before  the  nuptial  fire, 
the  husband  will  succeed  to  the  disputed 
propeity  in  list  f . 

Costs  of  the  review  to  follow  the  result. 


The  13th  December  1871. 

Present : 

The  Hon'ble  F.  A.  Glower  and  Dwarkanath 

Mitter,  Judges. 

Jurisdiction— Suit  for  legacy. 

Case  No.  820  of  1871. 

Special  Appeal  from  a  decision  passed  by 
I  he  Officiating  Judge  of  Moor  sheda  bad, 
dated  the  12th  June  i8jiy  reversing  a 
decision  of  the  Sudder  Moon  si ff  of  thai 
District,  dated  the  28th  February  1871. 

Ashootosh  Bose  ( Defendant),  Appellant, 

versus 
Huree  Churn  Nig  (Plaintiff),  Respondent. 

Baboo  Sreena/h  Doss  for  Appellant. 
Baboo  Kalee  Mohun  Doss  for  Respondent. 

A  suit  for  a  legacy  mu>t  be  brought,  not  within  the 
jurisdiction  where  the  legatee  resides,  but  within  the 
juri ^diction  where  the  heir  resides. 

Glover,  J. — The  question  involved  in  this 
special  appeal  is  one  of  jurisdiction.  Kala 
Chand  Bose  devised  by  a  nuncupatory  will 
100  rupees  a  year  to  his  married  daughter, 
who  resided  at  Derhampore.  Kala  Chand' s 
son  and  heir,  the  defendant  Ashootosh  Bose 
l»  half  brother  of  the  plaintiff),  refused  to 
pay  the  legacy,  alleging  that  his  father's  last 

Vol.  XVI. 


wishes  had  been  misconstrued.  The  defend- 
ant lives  within  the  jurisdiction  of#  the 
Hurhurparah  Moonsiff. 

The  suit  was  brought  by  the  plaintiff  in 
the  Berhampore  Moonsiff's  Court,  on  which 
the  defendant  contended  that  the  jurisdic- 
tion lay  with  the  Moonsiff  of  Hurhurparah, 
the  fesidence  of  the  defendant  and  the  place 
where  the  cause  of  action  arose. 

Both  Lower  Courts  decided  that  the  Ber- 
hampore Moonsiff  had  jurisdiction — the 
Moonsiff  because  the  will  was  made  at  Ber- 
ha#mpore,the  Judge  because  the  subject-matter 
was  analogous  to  a  contract  for  delivery  of 
goods,  and  that,  as  in  such  a  contract  the 
cause  of  action  would  arise  where  the  goods 
were  to  have  been  delivered,  so  in  this  case 
the  cause  of  action  arose  where  the  legacy- 
money  ought  to  have  been  paid,  viz  ,  at  Ber- 
hampore. 

• 

This  seems  to  us  to  be  the  proper  test, 
viz.,  Where  ought  the  money  to  have  been 
paid — at  the  plaintiff's  or  the  defendant's 
residence  ? 

If  a  legacy  is  to  be  considered  precisely 
in  the  same  light  as  a  debt,  then  on  the 
principle  that  the  debtor  ought  to  seek  out 
the  creditor,  the  place  of  payment  would 
have  been  Berhampore,  and  the  Judge  be 
right ;  but  we  do  not  think  that  it  can  be 
so  considered.  Debts  stand  higher  than 
legacies  and  are  paid  before  them  ;  the  latter 
are,  no  doubt,  a  burthen  on  the  estate,  and  an 
heir  cannot  take  the  one  without  the  other, 
but  there  seems  no  reason  why  the  heir 
should  run  after  the  legatee,  or  be  bound  to 
pay  him  his  legacy,  at  the  latter's  residence. 
The  more  reasonable  course  would  be  for 
the  legatee  to  present  himself  at  the  heir's 
residence — in  this  case  the  residence  of  the 
testator — and  there  receive  the  money  due. 
The  plaintiff  seems  to  have  had  at  one  time 
the  same  views,  for  she  applied  for  her 
legacy  at  the  residence  of  the  defendant. 
We  do  not  see  any  analogy  between  a  case 
of  this  kind,  and  a  contract  for  goods  sold 
and  delivered.  And  moreover  such  analogy 
begs  the  whole  question ;  in  a  contract  for 
goods  the  place  of  delivery  is  undisputed  : 
if  that  were  so  in  this  case,  the  question  of 
jurisdiction  would  not  arise. 

On  the  whole,  we  are  of  opinion  that  the 
legatee  was  bound  to  bring  her  suit  within 
the  jurisdiction  of  the  Moonsiffee  in  which 
the  heir  lived,  and  that  the  Berhampore 
Moonsiff  had  no  authority  to  entertain *thc 
suit. 
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This  special  appeal  must,  therefore,  be 
allowed,  and  the  plaintiff's  suit  dismissed 
with  all  costs. 


The  13th  December  1871. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Execution— Election— Mortgage. 

Case  No.  246  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  I  he  Subordinate  Judge  of Moorsheda- 
bad,  dated  the  28th  July  iSyi.      . 

« 

Kalee  Dass  Ghose  (Decree-holder). 
Appellant, 

versus 

Lall  Mohun  Ghose  (Judgment-debtor), 

Respondent. 

Mr.  Woodroffe  for  Appellant. 

Baboo  Unnoda  Per  shad  Boner jee  for 

Respondent. 

Where  a  creditor  sued  upon  a  bond,  and  got 
a  decree  declaring  his  ebb t  leviable  from  certain  landed 
property  on  which  the  bond  gave  him  a  mortgage-lien 
as  well  as  from  any  other  property  found  in  possession 
of  the  debtor,  but  having  elected  to  satisfy  his  mortgage. 
Hen,  and  procured  the  sale  of  the  landed  property  sub- 
ject to  that  lien:  Held  that  he  was  bound  to  recoup 
himself  from  the  mortgaged  property,  and  that  he 
could  not  get  any  part  of  the  surplus  sale-proceeds  un- 
less it  were  shown  that  the  mortgaged  land  had  not  pro- 
duced enough  to  satisfy  his  claim. 

Glover,  J. — Thk  decree-holder,  Kalee 
Dass  Ghose,  sued  the  judgment-debtor  on 
a  bond  dated  Bysack  9th,  1276,  and  got  a 
decree.  The  bond  was  specially  registered, 
but  the  creditor  did  not  proceed  under  the 
special  law.  He  contented  himself  with 
bringing  a  civil  suit,  and  eventually  he  got 
a  decree  declaring  the  debt  leviable  from 
certain  landed  property  on  which  the  bond 
gave  him  a  mortgage-lien— as  well  as  from 


any  other  properly  that  might  be  found  ift 
possession  of  the  debtor. 

The  decree  was  dated  February  *8tfc» 
1 87 1,  but  before  Kalee  Dass  Ghose  obtained 
it,  the  landed  property  mortgaged  by 
bond  was  sold  in  execution  of  two 
Court  decrees  Nos.  205  and  206,  obtained  by 
Mohessur  Dass.  This  sale  took  place  on  ibft 
20th  February  1871.  Whilst  it  was  pend- 
ing, Kalee  Dass  Ghose  objected  that  he  bad 
a  lien  on  the  property,  and  in  consequence 
the  sale  was  made  with  the  mortgagee's  right* 
reserved,  the  interest  that  passed  to  the  par- 
chaser  being  the  equity  of  redemption  only. 

The  properly  was  sold  for  Rupees  43.505 
and  Mohessur  Dass's  claims  duly  satisfied 
therefrom.  The  balance  would,  in  the 
dinary  course  of  things,  have  been  handed 
over  to  the  debtor,  but  Kalee  Dass  agai* 
objected  and  demanded*  to  be  paid  the 
amount  of  his  decree  out  of  the  surplus  sale* 
proceeds. 

The  Subordinate  Judge  refused  this,  hold- 
ing that  the  judgment-creditor,  having  sa- 
tisfied his  mortgage- lien,  and  procured  the 
sale  of  his  debtor's  estate  subject  to  that  lien* 
was  bound  to  recoup  himself  from  the  mort- 
gaged property,  and  could  not  get  any  part 
of  the  sale-proceeds,  unless  it  were  shown 
that  the  mortgaged  land  had  not  produced 
enough  to  satisfy  his  claim. 

•  The  decree-holder  appeals,  urging  that,  as 
his  decree  gave  him  power  to  recover  his 
money  from  any  part  of  the  debtor's  pro- 
perty, he  could  give  up  his  mortgage-lien 
and  come  upon  any  other  funds  belonging  to 
the  judgment-debtor. 

It  appears  to  us  that  the  decree-holder 
should  be  made  to  abide  by  his  election  ;  he 
interfered  at  the  auction-sale,  and  notified 
publicly  that  he  retained  his  lien  over  the  pro- 
perty. The  consequence  was  that  the  estate, 
instead  of  being  sold  free  of  incumbrance 
(and  it  is  not  contended  that  there  were 
any  other  liens  upon  it),  was  sold  subject  to  a 
debt  of  nearly  15,000  rupees.  And  it  can 
hardly  be  supposed  that  such  a  burthen  did 
not  considerably  reduce  the  price  bid.  There 
is  nothing  on  the  record  to  show  what  effect 
Kalee  Dass's  notification  had  on  the  result 
of  the  sale,  but  it  could  hardly  have  been 
other  than  disadvantageous.  And  then,  be- 
sides, if  Kalee  Dass  be  now  allowed  to  give 
up  his  mortgage-lien  and  reimburse  himself 
from  the  sale-proceeds,  what  is  the  position 
of  the  auction-purchaser?     He  bought  the 
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!Hghts  and  interests  of  the  judgment-debtor — 
Ihe   equity    of    redemption,    that  is — but  if 
liber?  be  no  mortgage  on  the  estate,  as  there 
Would  not  be  if  the  creditor  gave  up  his  lien, 
Acre  is  no  equity  of  redemption  left ;  and 
fcgain,  if  there  be  no  mortgage,  the  property  is 
Unencumbered.  So  it  would  seem  that  the  auc- 
Jion-purchaser  has  either  bought  nothing,  or 
tbe,  instead  of  the  equity  of  redemption,  has 
bought  the  entire  proprietary  right  in  the  es- 
tate— a  right  that  was  never  put  up  to  sale 
ft  all.     And    so   with  the   debtor.     If    the 
mortgage   falls,  which     would   seem   to  be 
the   case   if  the   creditor    were   allowed   to 
satisfy    his  decree  from  the  sale-proceeds, 
bow  is  he  to  get  back  his  land  ?     Must  he 
bring  a  suit  to  compel  the  creditor  mort- 
r*agee  to  re-assign  the  mortgaged  interest  ? 
tit   seems    to   us  that,  if  the   decree-holder 
I  gets  what  he  asks,  the  debtor  will,  after  hav- 
ing paid  the  entire  amount  of  the  bond,  be 
in  a  very  considerable    difficulty,  and   the 
auction-purchaser  in  a  most  anomalous  and 
improper  position. 

The  case  of  Mirza  Futteh  Ali  ?'ersus 
Gregory,  6  Weekly  Reporter  13,  Mis- 
cellaneous, is  very  much  in  point,  and  sup- 
ports the  view  we  have  taken  above. 

The  appeal  will  be  dismissed  with  costs. 


The  5  th  September  1871.  # 

Present: 

TbeHon  ble  J.  P.  Norman,  Officiating  Chief 
Justice,    and    the    Hon'ble    Dwarkanath 
Mitter,  Judge. 

Appeal— Section  11,  Act  XXI II.  of  1861—  Section 
223,  Act  VIII.  of  1859— Declaratory  decree- 
Decree  for  possession— Third  party. 

Case  No.  178  of  1871. 

Miscellaneous  Appe.il  from  an  order  passed 
by  the  Judge  of  Backergunge,  dated  the 
4th  April  1871. 

Ameeroonnissa  Khatoon  (Third  party), 

Appellant^ 

m 

versus 

Abedoonnissa  Khatoon  (Decree-holder), 

Respondent. 

Babjj  Djorgi  Mohan  Djssior  Appellant. 


Mr.  C.  Gregory  and  Baboo  Kalee  Mohun 
Doss  for  Respondent. 

A  female  plaintiff  obtained  a  decree  against  certain 
defendants,  declaring  certain  ekrarnamahs,  &c,  void  as 
against  her  husband  and  h  s  representatives.  After  his 
death,  she  proceeded  to  execute  the  decree  as  one  for 
possession,  and  obtained  an  order  under  Section  223, 
Act  VIII.  of  1859,  for  delivery  of  possession  of  property 
in  the  possession  of  a  third  party  as  being  a  person  claim- 
ing under  a  title  created  by  the  defendants  subsequently 
to  the  institution  of  the  suit.  The  third  party  appealed 
from  that  order.  Held  that  this  was  not  a  case  in 
which  an  appeal  lay  under  Section  1 1,  Act  XXI 1 1 .  of  1861 , 
inasmuch  as  the  questions  raised  by  the  appeal  were  not 
questions  between  the  parties  to  the  suit. 

Semble. — A  decree,  which  is  not  adecree  for  possession, 
cannot,  under  Section  223,  be  executed  by  an  order  for 
delivery  of  possession  of  property  in  the  possession  of  a 
third  party  who  has  acquired  a  title  subsequently  to  the 
institution  of  the  suit. 

Norman }  C.  J.—  This  appeal  must  be 
dismissed  upon  the  preliminary  objection  of 
the  pleaders  for  the  respondent  that  no  ap- 
peal lies  in  this  case.  The  facts  are  shortly 
these:  A  decree  having  been  obtained  by 
Abedoonnissa  Khatoon  and  others  against 
Abdool  Ali  and  others,  by  which  it  was  de- 
clared that  certain  ekrarnamahs  and  Meeran 
pottahs,  dated  respectively  the  29th  Falgoon 
1259,  the  16th  Aughran  1263,  the  6th  Jeyt 
1264,  and  the  15th  Aughran  1264,  were  of 
no  effect,  and  void  as  against  Moulvie  Wahid 
Ali  in  his  lifetime,  and  are  void  as  against 
his  lawful  representatives.  The^  decree- 
holder,  Abedoonnissa  Khatoon,  afterjthe  death 
of  her  husband,  Wahid  Ali,  proceeded  to  ex- 
ecute the  decree  as  a  decree  for  possession ; 
and  finding  Ameeroonnissa  Khatoon,  the  wife 
of  Abdool  Mujid,  in  possession  of  a  certain 
Talook,  called  1989,  she  obtained  an  order  for 
execution  under  section  223  against  Ameer- 
oonnissa Khatoon,  as  being  a  person  claiming 
under  a  title  created  by  the  defendants  in 
the  suit  subsequent  to  the  institution  of  the 

suit. 

The  Judge  of  Backergunge,  Mr.  Maclean, 
ordered  the  petitioner  Abedoonnissa  Khatoon 
to  be  put  in  possession  of  the  nine-sixteenths  of 
Khaspore  Talook,  as  specified  in  the  schedule, 
by  removing  anybody  opposing  her  entry. 

Ameeroonnissa  has  attempted  to  appeal 
from  that  order,  and  has  objected  that  the 
property,  of  which  she  was  in  possession,  is 
not  the  property  described  and  included  in 
the  decree ;  and  that  there  is  another  objec- 
tion patent  on  the  face  of  the  decree — namely, 
that  the  decree  of  the  Appellate  Court  is 
not  a  decree  for  possession  of  the  property. 
Whatever  may  be  the  fact  as  to  the  first 
point  which  th«;  appellant  has  attempted  to 
raise  on  this  appeal,  it  would  seem  plain  ftat 
a  decree  which  is  not  a  decree  for  possession 
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cannot,  under  Section  223,  be  executed  by  an 
order  for  delivery  of  possession  of  property 
in  the  possession  of  a  third  person,  who  has 
acquired  a  title  subsequent  to  the  institution 
of  the  suit. 

But  a  preliminary  objection  is  taken  to 
the  effect  that  this  is  a  case  in  which  there 
is  no  appeal  under  Section  1 1  of  Act  XXII I. 
of  1861,  and  in  fact  we  find  it  impossible  to 
say  that  the  questions  raised  by  the  appeal 
are  questions  between  the  parties  to  the  suit. 
They  are,  in  truth,  questions  between  the 
plaintiff  and  a  person  who  is  a  stranger  to  the 
suit,  to  the  prejudice  of  whose  title  the 
plaintiff  seeks  to  execute  her  decree. 

Under  these  circumstances,  the  appeal 
must  be.  dismissed,  but  each  party  will  pay 
her  own  costs. 


The  13th  September  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Execution— Decrees— Set-off— Jurisdiction- 
Transfer  from  Revenue  Court— Section  3,  Act 
III.  of  1870,  B.  C. 

Case  No.  193  of  1S71. 

Miscellaneous  Appeal  from  an  order  passed 
bv  the  Judge  of  the  24-Pergunnahs,  dated 
the  10th  March  i8jr,  reversing  an  order 
of  the  Second  Subordinate  J  udge  of  that 
District,  dated  the  gih  December  1870. 

Huro  Pershad  Roy  Chowdhry  (Decree- 
holder),  Appellant*, 

versus 

Fool  Kishoree  Dossee  (Judgment-debtor), 

Respondent. 

Baboo  Bhowanee  Churn  Dull  for  Appellant. 

Baboo  Khettemalh  Base  for  Respondent. 

A  bet-oft  cannot  be  allowed  for  costs  not  actually 
awarded,  as  where  a  decree  of  the  Hijjh  Court  gave  the 
successful  appellant  costs  of  that  Court  and  of  the 
Lower  Appellate  Court,  but  omitted  to  award  the  costs  of 
the  hrst  Court. 

A  decree  which  is  incapable  of  being  enforced  cannot 
be*et  oft  against  a  decree  which  is  alive. 

A  decree  in  which  no  actual  proceedings  were  pending 
in  the  Collector  s  Couit  at  the  commencement  of  Act 


III.  of  1*70,  B.  C.  (/.  f  ,  where  an  order  for  attachment 
had  been  issued,  but  the  attachment  came  to  an  tniy 
was  held  to  have  been  properly  transferred  to  tfee 
Civil  Court  under  Section  3  of  that  Act.  » 

Norman,  C.  J. — It  is  quite  clear  that  tot 
decision  of  the  Judge  must  be  set  aside  it 
this  case. 

This  was  a  suit  brought  by  one  Huro  Per*: 
shad  Roy  Chowdhry  against  Fool  Kishoree 
Dossee  in  the  Collectors  Couit  for  rent.  The 
plaintiff  obtained  a  decree,  and  was  executing 
that  decree  when,  on  the  7th  February  1865, 
the  defendant  claimed  to  set  off  the  costs  hi 
an  action  by  this  plaintiff  against  her  hat- 
band, Bishonath  Dey,  in  which  the  defend*; 
ant's  husband  had  succeeded  ;  and  on  the 
16th  March  an  order  was  passed  by  the! 
Deputy  Collector  allowing  the  set-off  to  Am 
extent  of  the  costs  awarded  to  Bishonath  Dejr 
by  the  High  Court  and  the  Lower  Appel- 
late Court,  without  including,  however,  the 
costs  incurred  in  the  Deputy  Collector! 
Court.  Upon  these  proceedings,  a  balance 
was  struck  after  allowing  the  set-off,  showing 
Rs.  566-13  annas  to  be  due  to  the  plaintiff 
Huro  Pershad  Rov  Chowdhrw 

In  1868,  the  plaintiff  attached  certain  pro* 
perty  as  belonging  to  the  defendant  Fool 
Kishoree.  It  appears,  however,  that  a  claim 
having  been  put  in  by  a  third  party  to  that 
property,  the  claim  was  allowed,  and  thepn> 
perty  was  again  placed  under  attachment. 

After  the  passing  of  Act  III.  of  1870,  the 

•decree  was  transferred  from  the  Collector's 

Court  to  the  Civil  Court  for  execution  under 

the  provisions  of  the  3rd  Section  of  Act  ILL 

of  1870. 

Upon  the  plaintiff's  proceeding  to  execute 
the  decree,  the  defendant  claimed  to  set-ol 
the  costs  which  she  says  her  husband  was 
entitled  to  under  the  decree  of  this  Court 
in  1863 — costs  which  had  not  been  allowed 
by  the  Deputy  Collector  when  the  question 
of  set-off  was  under  discussion  in  186;. 

The  Subordinate  Judge  of  the  *4-Per» 
gunnahs,  Baboo  Mohendro  Nath  Bose.  dis- 
allowed the  defendants  claim.  From  that 
decision,  there  was  an  appeal  to  the  Judge. 
The  Judge  says  :  "  As  the  costs  of  the 
"Court  of  first  instance  are  recoverable  by 
"  Bishonath  (that  is  the  defendant's  deceased 
"  husband)  the  amount  must  be  ascertained. 
"  It  seems  thai  the  Collectorate  Arolah  did 
"not  write  out  decrees,  and  therefore  the 
"  costs  are  not  shown ;  but  Bishonath's 
'*  claim  cannot  be  disallowed  on  thataccotmL" 
He,  therefore,  remanded  the  case  to  the 
Subordinate  Judge,  directing  him  to  "  caicu- 
"  late  the  costs  in  the  Collector's  Court  and 
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ptbe  balance  actually  due  now  on  the  adjust- 
rmcnt  of  the  account." 

'  Fft>m  that  decision  there  is  an  appeal,  and , 
Baboo  Bhowanee  Churn  Dutt  has  taken  two 
Objections  to  the  decision,  each  of  which  is 
palpably  fatal  to  it. 

#  In  the  first  place,  it  is  clear  that  the  decree 
of  the  High  Court  in  1863,  when  referred 
to.  does  not  award  to  Bishonath  Dey,  the 
defendant,  appellant,  who  was  then  success- 
ful, any  costs  in  the  Collector's  Court ;  and 
it  is  clear  that,  whether  the  omission  was  in 
consequence  of  any  defect  in  the  judgment, 
or  of  any  negligence  on  the  part  of  the  ap- 
jpellant,  Bishonath  Dey,  in  not  getting  the 
! decree  properly  drawn  up,  if  the  costs  of  the 
jtirst  Court  were  not  awarded  to  him,  a  set- 
off cannot  be  allowed  for  costs  of  a  sum  of 
monev  that  was  never  due. 

'    The  second  objection  is  that,  if  there  was 
I  a  decree  in  1863,  no  steps  have  been  taken  to 
;  fceep  it  alive,  and  the  decree  is,  therefore,  one, 
I  of  which  the  execution  is  barred  by  limita- 
tion; and  that  it  would  not  be  equitable,  or 
j  right,  or  consistent  with  principles  of  justice 
I  to  allow  a  decree,  which  is  incapable  of  being 
enforced,  to  be  set  off  against  a  decree  which 
is  alive. 

The  third  objection  is  that,  in  March  1865, 
this  point  was  brought  forward,  and  was  dis- 
allowed— and  properly  disallowed  by  the  De- 
puty Collector,  Mr.  Sevestre;  that  if  they 
had  any  case,  it  was  open  to  Bishonath  De\> 
or  Fool  Kishoree,  by  an  application  for  re- 
view, or  otherwise,  to  have  the  matter  set 
right;  but  from  1865  to  1871  they  have  been 
inactive. 

There  is  an  objection  taken  by  way  of 
cross-appeal  to  the  effect  that  the  Subordi- 
nate judge  had  no  jurisdiction  to  proceed  with 
the  execution  in  the  present  case,  on  the 
ground  that  the  decree  could  not  be  trans- 
ferred from  the  Collectors  Court  to  the  Civil 
Court  for  execution  under  Section  3  of  Act 
HI. of  1870,  B.C. 

That  depends  upon  the  language  of  that 
enactment.  The  Act  recites  that  as,  it  is  ex- 
pedient to  transfer  to  the  Civil  Courts  certain 
wits  and  proceedings  now  pending  in  the 
Revenue  Courts,  it  is  enacted  that  "from 
"and  after  the  date  of  the  commencement  of 

*  this  Act,  all  suits  and  applications,  under  any 
**of  the  Acts  mentioned  in  Schedule  (I)) 
Hto  Act  VIII.  of  1869,  passed  by  the  Lieute- 
nant-Governor of  Bengal  in  Council,  which 
"may  be  then  pending  in  any  of  the  Re- 
"venue  Courts  in  any  place  to  which  the 
"said  Act  may  extend,  shall  be  heard  and' 


"determined  in  the  manner  hereinafter  en- 
"  acted." 

Section  2  refers  to  the  suits  that  may  be 
transferred  under  the  Act,  and  then  comes 
Section  3,  which  relates  to  decrees,  and  runs 
as  follows : — 

"  All  decrees  in  which  an  order  for  the 
*"  attachment  of  property  has  not,  at  the  time 
"  of  the  commencement  of  this  Act,  been 
"  issued,  and  all  decrees  which  shall,  after  the 
"  commencement  of  this  Act.  be  made  in  any 
"  suit  now  pending  in  the  Revenue  Courts, 
"  shall  be  transferred  to  the  Court  which, 
"  under  the  provisions  of  the  said  Act  VIII. 
"of  1869,  would  have  jurisdiction  to  enter- 
"tain  the  suit  in  which  the  same  were  made, 
"  and  such  execution  and  proceedings  may 
"  be  had  in  respect  of  such  decrees  as  if  the 
"  same  were  decrees  of  the  Court  to  which 
"they  shall  have  been  so  transferred,  made 
"  in  pursuance  of  the  said  Act  VIII.  of 
"  1S69." 

The  wording  of  the  Act  is  somewhat 
peculiar.  It  does  not  say,  "  All  decrees  in 
which  no  order  for  attachment  has  been 
issued,"  «S:c.,  which  would  make  it  clear  that, 
if  in  any  case  an  order  for  attachment  had  been 
issued,  such  case  would  be  incapable  of  being 
transferred.  It  says,  "  All  decrees  in  which  an 
"  order  for  the  attachment  of  property  has 
"  not,  at  the  time  of  the  commencement  of 
"  this  Act,  been  issued,  and  all  decrees  which 
"  shall,  after  the  commencement  of  this  Act, 
"  be  made  in  any  suit  now  pending  in  the  Re- 
"  venue  Courts,  shall  be  transferred,"  &c. ;  that 
is  to  say,  all  cases  in  which  an  order — a  living 
order — capable  of  being  enforced,  has  been 
issued,  and  is  now  pending.  It  appears  to  us 
that  this  is  the  proper  construction  of  the 
Act. 

It  is  clear  that  the  mischief  to  be  avoided  is 
the  transfer  of  cases  in  which  actual  proceed- 
ings are  going  on  in  the  Collector's  Court  at 
the  time  of  the  transfer.  If  an  order  for 
attachment  had  been  made,  and  the  attach- 
ment had  come  to  an  end,  in  such  a 
case  we  see  no  reason  why  the  suit  should 
remain  in  the  Collector's  Court  to  be  worked 
out  in  the  expired  Court  of  the  Collector, 
if  no  proceedings  of  any  kind  were  pending 
at  the  time,  and  if  the  decree  was  one  which 
was  complete  and  capable  of  execution  in 
the  Civil  Court. 

I  think,  therefore,  that  the  objection  fails, 
and  that  the  case  was  properly  transferred  jto 
the  Civil  Court,  and  the  Subordinate  Judge 
had  power  lo  entertain  it. 
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The  order  of  the  judge  is  accordingly 
reversed,  and  that  of  the  Subordinate  Judge 
is  restored  and  affirmed  with  costs. 

Miller,  J. — I  am  of  the  same  opinion. 
The  respondent  has  failed  to  show  that  any 
decree  for  costs  was  passed  in  her  husband's 
favor  in  the  ejectment-suit,  and  the  question 
of  set-off  does  not,  therefore,  arise. 

I  also  concur  in  the  construction  put  by 
the  learned  Chief  Justice  on  the  language 
of  Section  3,  Act  III.  of  1870,  which  seems 
to  be  the  only  reasonable  construction  that 
can  be  put  upon  the  words  of  the  Legislature. 


The  14th  September  1871. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Dwarkanath  Mit- 
ter,  Judge. 

Manager— Safeenamah—Mookhtear— Suit- 
Costs. 

Case  No.  726  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  oflhc  s^-Pergunnahs,  dated  the 
icjlh  April  i&yr,  modifying  a  decision 
of  the  Second  Subordinate  Judge  of  that 
District ',  dated  the  i6fh  August  18 jo. 

Bholanath  Sandyal  (Plaintiff),  Appellant, 

versus 

Gouree  Pershad  Moitro  (Defendant), 
Respondent. 

Baboos  Gopal  Lall  Milter  and  Rajendro 
Nath  Rose  for  Appellant. 

Baboos  Vnnoda  Pershad  Banerjce,  Sree- 
nath  Doss,  and  Tarucknath  Sein  for  Re- 
spondent. 

The  manager  of  an  estate  under  a  sufeenamah  on  be- 
half of  B  cannot,  without  special  authority  from  B,  re- 
present him  in  any  suit  or  charge  him  with  the  costs  of 
the  defence  of  an  action  brought  against  him. 

Norman,  C.  J. — \V«  think  it  quite  clear 
that  in  this  case  there  is  nothing  in  the  position 
of  Gouree  Pershad,  managing  the  estate  under 
trre  safeenamah,  dated  the  3rd  December 
1861,  which  authorized  him  to  charge  the 
plaintiff  Bholanath  Sandyal  with  the  costs  of 


the  defence  of  an  action  brought  against  hit 
Gouree  Pershad,  by  Guddadhur.  and  cenainh 
nothing  to  justify  him  in  charging  then  1 
this  account. 

Baboo    Unnoda   Pershad    Banerjee   say 
that,  under  that  agreement,  Gouree  Pen 
was  placed  in  the  position  of  the  manager 
the  estate  on  behalf  of  the  plaintiff  Bhol 
nath.     It  is  true  that  he  was  manager, 
on  certain  specified  conditions,  which,  t 
ever,  did  not  include  any  power  or  author! 
to  act  as  the  general  mookhtear  of  Bholai 
Sandyal,  or  to  represent  him  in  any  suit.     If 
suit  was  brought  against  him  affecting  Bhol* 
nath's  interests,  it  was  his  plain  an  J  ch 
duty  to  inform  Bholanath  of  the  fact, 
,  give  him  an  opportunity  of  appearing 
1  defending  his  own  rights ;  or  if  Bholani 
thought  fit  to  give  him,  Gouree  Pershad, 
mookhtearnamah,  he  would  be  in  a  position 
act  for  him,  or  instruct  a  vakeel  to  repr< 
Bholanath  and  appear  and  defend  hisintei 
But,  without  some  indication  of  such  autht 
ty,  he  must  take  the  consequences  of  his 
acts,  and  cannot  hold  Bholanath  respond! 
for  them. 


The  only  other  item  in  dispute  is  as  to 
claim  for  Rs.  217,  which  has  been  disallow* 
The  only  reason  why  it  is  disallowed  is  tl 
a  sum  of  money  which  was  collected  in  1 27] 
between  the  months  of  Bysakh  and  Srabi 
|\vas  carried  into  the  family-accounts  of  127J 
and  it  is  supposed  that  Bholanath  Sandyal' 
.  the  benefit  of  this  in  a  former  suit  for  &c' 
I  counts.     But  on  referring  to  that,  it  app< 
I  that  that  suit  was  for  an  account  down  to 
end  of  Cheyt  1271,  and  did  not  include 
claim  for  rents  received  between  Bysakh  ai 
Srabun  1271.    That  being  so,  it  is  clear  tl 
this  sum  of  Rs.   217  has  been  im proper Ij 
disallowed. 

The  result  will  be  that  Bholanath  Sandvai 
is  entitled  to  have  the  amount  allowed  to  him 
in  the  suit  increased  by  one-third  of  the  sum 
of  Rs.  2,826,  being  the  aggregate  of  two  sains, 
one  of  Rs.  2,609,  being  costs  of  the  High 
Court,  and  the  other  of  Rs.  217.  That  one- 
third  amounts  to  Rs.  942,  which,  together 
with  Rs.  512-4  annas  and  16  gundahs.  will  give 
Bholanath  a  decree  in  this  suit  for  Rs.  M5* 
4  annas  1 6  gufidahs.  There  will  be  a  decree 
in  his  favor  for  that  amount  with  interest 
from  the  close  of  1272,  and  costs  upon  that 
valuation  both  in  this  Court  and  the  Lower 
Courts. 

We  allow  no  coits  to  the  defendant. 
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[  The  8th  December  1871. 

i  Present  : 

rThe^Ion'ble  H.  V.  Bayley  and  Dwarkanath  \ 
I  Mitter,  Ju'lges. 

Appeal— Security. 

Case  No.  279  of  1871. 

^Miscellaneous  Appeal  from  an  order  passed 
\  by  the  Officiating  Judge  of  Rung  pore, 
j     dated  the  3rd  June  18 J  /. 

! 

Bbu^obatty  Churn  Bhuttacharjee  and  another 
(Opposite  Party),  Appellants, 

versus 

lssur  Chunder  Chatterjee  (Petitioner), 
Respondent, 

Baboo  Bhugobuily  Churn  Ghose  for 
Appellants. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondent. 

\    There  is  no  reason  why  a  respondent,  who  is  admit- 
tedly Che  legal  heir  of  the  deceased  proprietor,  should 

required  to  give  security  at  the  instance  of  the  ap- 

lants,  who  are  mere  strangers. 

Milter,  J. — We  see  no  reason  to  interfere 
ith  the  judgment  of  the  Lower  Court  in  this 
The  evidence  adduced  by  the  appel- 
ts  to  prove  the  will  propounded  by  them 
been  rejected  by  the  Judge  as  unworthy 
of  credit  for  sufficient  reasons.  We  see  no" 
reason  for  arriving  at  a  different  conclusion. 
With  reference  to  the  second  point,  we  do 
not  see  why  the  respondent,  who  is  admitted- 
ly the  legal  heir  of  the  deceased  proprietor, 
fthould  be  required  to  give  security  at  the 
instance  of  the  appellants,  who  are  mere 
strangers. 

The  appeal  is  dismissed  with  costs. 


The  15th  December  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Jurisdiction — Attachment. 
Case  No.  200  of  1 8f  1 . 

MUalliinems  Appeal  from  an  order  passed 
by  the  Judge  of  Dinagepore,  dated  the 
i2tk  November  1870,  reversing  an  order 
of  the  Moonsiff"  of  that  District,  dated  the 
nth  July  1 8 jo. 


Choona  Mahomed  Sircar  (Decree- holder), 

Appellant, 

versus 

Shurno  Lutta  Debia  (Judgment-debtor), 

Respondent. 

Baboo  Debendro  Narain  Bose  for  Appellant. 

No  one  for  Respondent. 

The  Judge  was  held  to  have  no  power  to  interfere 
with  the  Moonsiff's  order  when  all  that  the  Judge  had 
before  him  was  the  Moonsiff's  order  declining  to  reverse 
a  former  order  of  attachment  by  a  former  Moonsiff. 

Bayley,  J. — We  think  it  sufficient,  in 
reversing  the  order  of  the  Judge  in  this  case, 
to  state  that,  when  all  that  the  Judge  had 
before  him  was  the  Moonsiff's  decision  to 
the  effect  that  the  former  order  of  attach- 
ment  by  a  former  Moonsiff  could  not  be 
reversed  by  him  (the  Moonsiff),  it  was 
beyond  the  Judge's  power  to  interfere  with 
that  order. 

In  this  view,  we  think  it  unnecessary  to 
express  any  opinion  on  the  question  of  right 
to  attach  future  maintenance. 

The  order  of  the  Judge  is  reversed. 


The  15th  December  1871. 

Present : 

The  Hon'ble  II.  V.  Bayley  and  W.  Markby, 

Judges. 

Jurisdiction— Special  Appeal— Inferences  of 

.   fact 

Case  No.  881  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dinagepore, 
dated  the  2jth  April  i8yi,  reversing  a 
decision  of  the  Subordinate  Judge  of  that 
District,  dated  the  6th  February  187  /. 

Hameer  Mahomed  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Fool  Mahomed  Chowdhry  and  others 
(Defendants),  Respondents. 
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Baboo  Anund  Chunder  Ghossal  for 
Appellant.  * 

Baboo  Sreenath  Boss  for  Respondents. 

It  is  most  essential  in  special  appeal  that  the  Hiph 
Court  should  he  very  careful  in  not  interfering  with 
inferences  of  fact  drawn  by  a  I.o\ver  Appellate  Court. 

Markby,  J.—  I  think  we  ought  not  to 
interfere  in  this  special  appeal.  I  do  not 
think  it  necessary  to  set  out  the  facts  of 
the  case,  because,  as  it  appears  to  me,  having 
carefully  listened  to  all  the  arguments  taken 
by  the  pleader  for  the  appellant,  they  really 
only  consist  in  a  criticism  of  the  inferences 
drawn  by  the  Judge  on  the  evidence  con- 
trary to  the  inferences  drawn  by  the  Sub- 
ordinate Judge  in  the  same  case.  Now, 
although  there  may  be  some  force  in  these 
observations,  I  do  not  think  any  one  of 
them  points  out  any  error  in  law  upon 
which  we  can  interfere  in  special  appeal,  and 
I  think  it  is  most  essential  that  this  Court 
should  be  very  careful  in  not  interfering 
with  the  inferences  of  fact  drawn  by  the 
Lower  Appellate  Cour  There  was  one 
objection  which  alleged  that  the  onus  of 
proof  had  been  wrongly  thrown  by  the 
Appellate  Court  on  the  plaintiff,  and  rightly 
thrown  by  the  first  Court  on  the  defendant. 
The  truth,  however,  seems  to  me  to  be  that 
the  two  Courts  start  with  different  assump- 
tions; the  first  Court  assumes  that  there 
was  a  primd-facie  case  in  favor  of  the 
plaintiff  by  the  position  of  the  lands  and  the 
relation  of  the  parties,  and  therefore  very 
rightly  places  the  subsequent  onus  on  the 
defendant;  but  the  Lower  Appellate  Court 
goes  one  step  further  back,  and  refuses  to 
assume  any  primd-facie  case  vn  favor  of  the 
plaintiff.  The  Lower  Appellate  Court,  there- 
fore, had  a  perfect  right  to  say  that  the 
.plaintiff  must  prove  his  case  in  the  usual 
way.  The  Lower  Appellate  Court  goes  then 
fully  into  all  the  evidence,  and  comes  to  a 
finding  of  fact  in  variance  with  the  first 
Court. 

Under  these  circumstances,  we  think  we 
have  no  other  choice  than  dismissing  this 
appeal  with  costs. 

Bayley,  J. — I  concur. 


The  15th  December  1871. 

Present : 

The  Mon'ble  H.  V.  Bay  ley  and  W.  Markby, 

Judges. 

Minora— Certificate— Act  XL.  of  1858. 

Cases  Nos.  317  and  328  of  1871. 


Miscellaneous  Appeals  from  an  order  ptti 
by  the  Officiating  Judge  of  JJinagej 
dated  the  jrd  August  1871.  # 

Mohesh  Chunder  Sein  and  another  (I'etiiH 

ers),  Appellants, 

versus 

The  Collector  of  Dinagepore  (Opposite 
Party),  Respondent. 

Baboo  Jogendro  Nalh  Bose  for  Appelluti 

Baboo  Unnoda  Per  shad  Banerjet  for 
Respondent. 

A  Civil  Court  may  defer  passing-  orders  on  an  applic 
tion  for  a  certificate  under  Act  XL.  of  1S5S,  pendtftr 
enquiry  by  the  Collects  as  to  the  alleged  fravd  OM 
manager,  and  the  state  of  the  accounts  and  the  assets  | 
the  property. 

1      Bayley,  J. — The  two  cases  are  admits 
to  be  governed  by  one  and  the  same  decisk 
The  appeal  is  against  the   order  of  tl 
'  Judge,  directing  that  copy  of  a  certain  pi 
:  ceeding  be  sent  for  the  information  of 
!  Collector,  and  the  case*  be  struck  off. 
I      The  facts  are  these:   The  estate  was 
,  charge  of  the  Collector  before  and  after 
,  death  of  the  minor.     Moreover,  before 
minor's  death,  an  order  was  made  to  theef 
J  that  an  enquiry  should  be  instituted  by 
Collector  into  the  question  of  the  fraud 
I  Issur  Chunder,  the  manager,  and  into 
state  of  the  accounts  and  the  assets  of  tl 
property.  • 

!      Tne  appellants  urge  that,  since  they  ve( 
j*applicant3  for  a  certificate,  the  Judge 
!  erred  in  law  in  striking  off  their  case,  and 
passing  a  distinct  order  under  Act  XL 
1858  as  to  whether  the  applicants  were 
titled  to  the  certificate  or  not. 

Looking  to  the  circumstances  above  state] 

I  we  do  not  think  that  the  Judge  has  erred, 

\  that    we    are    called    upon    to    reverse  I 

decision.     We   read   the   Judge's   order 

mean  that,  preliminarily  to  passing  a  fii 

order  on  the  petition  of  the  appellants, 

'  the  estate  being  in  the  hands  of  the  Collcctc 

'  the  Judge  wished  to  be  informed  as  to  tl 

J  alleged  fraud  of  Issur  Chunder  and  the  stil 

of  the  accounts  and  the  assets  of  the  propertj 

We  think,  then,  that  this  appeal  is  preml 

I  ture.     When    the    report    shall    have 

(  made  by  the  Collector  to  the  Judge,  and  tl 

j  Judge  ha?  the  petition  of  the  appellants 

i  a  certificate  before  him,  and  then  refuses 

!  pass  any  order  on  that  pet'tion,  it  will  be 

open  to  the  present  appellants  to  come  op 

before    us,    and    show    any    impropriety  or 

illegality  in  the  Judge's  order;  but,  as  it  **• 

the  present  appeal  before  us  is  premttwe* 

and  is  therefore  rejected  with  costs. 

b 


FULL  BENCH  RULINGS. 


The  12th  June  1871. 

?  •  Present : 

\  The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
H.  V.  Bayley,  A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  Judges, 

L  High  Court— Decree— Execution— Limitation— 
E  Sections  19  and  20,  Act  XIV.  of  1859. 

f  Case  No.  299  of  1870. 

1 

f.  Miscellaneous     Regular    Appeal  from    an 
order  passed  by    the    Judge    of  Dacca, 
[      doled  the  3  1st  May  r#7o. 

[  Ram   Churn  Bysack  and  another  (Decree- 
holders),  Appellants, 


versus 

Luckhee  Kant  Bornick  and  others  (Judg- 
ment-debtors), Respondents. 

Baboos  Romesh  Chunder  Mitter  and   Kalee 
Kishen  Sein  for  Appellants. 

Babovs   Kalee  Mohun   Doss  and    Sreenati 
Doss  for  Respondents. 

Held  that  whether  a  decree  of  a  Lower  Court  be  re- 
versed, or  modified,  or  affirmed  on  appeal  by  the  High 
Court,  the  decree  is  a  decree  of  the  High  Court,  and 
that  such  decree  is  governed  not  by  the  12  years  limit- 
ation prescribed  by  Section  19,  Act  XIV.  of  1659,  hut 
by  the  3  years'  limitation  prescribed  by  Section  20  of 
that  Act. 

This  case  was  referred  to  the  Full  Bench 
by  E.  Jackson  and  (Jnookool  Chunder 
Mookerjee,  JJ.>  with  the  following  re- 
marks : — 

Jackson,  J. — The  point  of  law  which 
was  reserved  in  this  case  was  taken  by 
Baboo  Romesh  Chunder  Mitter  for  the  ap- 
pellant. It  was  not  directly  stated  in  the 
memorandum  of  appeal,  but  permission  was 
given  by  the  Court  to  allow  it  to  be  argued. 
It  was  a  very  important  point*  and  one  which 
would  frequently  arise,  and  one  which  would 
at  once  determine  in  this  case  whether  limit- 
ation barred  the  execution-proceedings  or 
not.  Baboo  Romesh  Chunder  Mitter  argued 
that  the  decree  which  was  sought  to  be  ex- 
ecuted was,  in  fact,  a  decree  of  the  High 
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Court,  and  that,  accordingly,  under  Section 
19,  Act  XIV.  of  1859,  the  decree-holder  was 
entitled  to  12  years'  limitation,  instead  of  3 
years'  limitation  which  would  be  applicable 
if  the  decree,  which  was  sought  to  be  execut- 
ed, was  a  decree  of  the  Zillah  Court.  If  this 
argument  is  correct,  the  decree-holder  is 
admittedly  within  time.  There  is  some  dif- 
ference of  opinion  between  my  learned  col- 
league and  myself  upon  this  point.  I  am 
rather  inclined  to  concur  with  the  learned 
Judges  who  decided  the  case  to  be  found  in 
8  Weekly  Reporter,  page  471.  My  learned 
colleague,  on  the  other  hand,  is  of  opinion 
that,  when  a  decree  of  the  original  Court 
comes  up  on  appeal  to  the  High  Court  and 
is  affirmed  by  the  High  Court,  the  decree 
then  becomes  a  decree  of  the  High  Court. 

It  is  true  that  in  this  case  the  High  Court, 
in  affirming  the  decision,  did  not  record  a 
direct  decree,  but  it  may  still  be  that  the 
decree  virtually  became  a  decree  of  the  High 
Court  by  the  confirmation  of  the  decree  of 
the  first  Court. 

There  seems  to  be,  as  far  as  I  have  been 
able  to  learn,  some  difference  of  opinion  on 
the  subject  even  among  the  Judges  of  this 
Court,  and  there  is  some  confirmation  of 
this  new  view  of  the  law  to  be  found  in  a 
decision  of  Chief  Justice  Sir  Barnes  Peacock 
on  a  Full  Bench  reference  to  be  found  in 
7  W.  R.,  page  521 ;  and  there  is  also  some 
confirmation  of  this  view  of  the  law 
in  another  decision  of  Chief  Justice  Sir 
Richard  Couch,  and  also  in  a  decision  of 
the  Bombay  High  Court. 

None  of  these  judgments,  in  fact,  deter- 
mined the  point,  because  the  point  was  not 
especially  involved  in  the  cases  then  under 
trial.  But  there  are  some  expressions  in 
those  decisions  which  certainly  go  to  the 
extent  of  ruling  that  a  judgment  of  a  Lower 
Court,  affirmed  on  appeal  by  the  High  Court, 
becomes  thereby  a  new  judgment  and  a 
new  decree.  This  question  is  the  more  im- 
portant because  it  is  a  question  which  must 
be  constantly  arising  not  only  in  other  ex- 
ecution-proceedings, but  also  because  there  is 
involved  in  it  the  question  as  to  how 
the  decrees  of  this  Court  should  be  drawn 
up. 
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If  it  is  the  case  that,  in  confirming  the  i%  of  the  Lower  Court."  Section  359  coo* 
judgment  of  the  Lower  Court,  this  Court .  tains  directions  as  to  how  the  judgment  of 
thereby  passes  a  new  decree,  then  the  decree  1  the  Appellate  Court  is  to  be  pronounged, 
should  distinctly  contain  whatever  is  there- !  and  what  it  is  to  contain  or  consist  of; 
by  decreed.  :  and  the  Section  following  it,   viz..  Section 

_r     .  _  ,,,.-.        1  360,  ordains  that  the  decree  of  the  Appellate 

My  learned  colleague  thinks  that  it  is  a  |  Court   «shall  conlain    the   number  of  the, 
fit  case  to  be  referred  to  a  Full  Bench,  and  {  <«suit>  lhe  names  and  descriptions  of  the  pi* 
that  is  the  opinion  of  other  Judges  of  this    ,«tie3f   appellant  and    respondent,  and  the 
Court,  and  I  agree  with  them  in  referring    « memorandum  of  appeal,  and  shall  speciif 
the  case  to  a  Full  Bench.  "clearly  the  relief  granted   or  other  deter- 

The  question,  therefore,  will  be  submitted  i  "  mination  of  the  appeal.  It  sh^l  aUo 
for  the  decision  of  a  Full  Bench.  ■  "state  ,the  am?unt  °f  cosls.  ""curred  inlbt  { 

<  "  appeal,  and  by  what  parties  and  in  wbtt  \ 

Mookerjee,    J. — The    petitioner    Tn    this  j  "  proportions  such  costs  and  the  costs  in  the  1 
case  is  the  decree-holder.     He  obtained  a  ,  "original  suit  are  to  be  paid.*' 
decree  for   a  considerable   sum   of   money        Then  Section  361  requires  that  a  certified  | 
in  the  Zillah  Court  on  the  30th  December  ;  copy  of  such  decree  shall  be  transmitted  to 
1863,  which,  on  regular  appeal,  was  affirmed  j  the  Court  which  passed  the  first  decree  m 
by  the  High  Court  on  the   iSth   February  .  the  suit,  and  that  such  copy  shall  be  filed 
1 865.     After  several  intermediate  unsuccess-    with  the  original  proceedings  thereof:  and 
ful  executions  which  had  been  struck  off,  |  lastly,  that  an  entry  of  the  judgment  of  the 
he    again    applied    for    execution    on    the  !  Court  of  appeal  shall  be  made  in  the  regis* 
1 6th  December  1869,  when  the  judgment-    ter.     Section   362   enacts  that  applications 
debtor    appeared   and   raised    the    plea  of  \  for  the  execution  of  the  decree  passed  by 
limitation.     The     Subordinate    Judge     has    the  Appellate  Court  shall  be  made  to  the 
held  the  application  to  be  barred  under  the  '  Court  which  passed  the  first  decree  in  the 
20th  Section  of  the  law  of  limitations,  inas-  -  suit,  and  shall  be  executed  by  that  Court  is 
much  as  he  was  not  satisfied  that  there  was  ■  if  it  was  a  decree  of  its  own. 
any  bond-fide  attempt  to  execute  the  decree  '      These  Sections  of  the  law  appear  to  my  mind 
within  3  years  next  preceding  the  date  of    clearly  to  show  that  when  an  appeal  is  heard 
lhe  present  application  for  execution.  ,  by  the  superior  Court,  and  a  decree  is  passed. 

T..       ■  c    1      • ,      1 .         ,         ,        ,  either  confirming  the  decree  of  the  Coort  of 

Dissatisfied  with  this  order,  the  decree-  j  inl  instance,  or  reversing  or  modifying  the 
holder  prefers  a  regular  appeal  to  this  samC|  lhat  that  decree  of  the  superior  Court  h 
Court,  and  among  other  pleas,  urges  that  the  the  only  decree  in  lhe  8uit  and  IS  lhe  decree 
Court    below    was   wrong    in   applying   the    which   should    be   executed,    and   that  the 


rule  of  3  years'  limitation  under  Section  20 
of  Act  XIV.  of  1859,  but  that  in  the  present 


decree  originally  passed  by  the  Lower  Court 
no  longer  exists.     If  the  decree  of  the  fiat 


case  it  should  have  under  the  provl-  ,  Coart  is  reversed  by  one  of  the  Appelto* 
sions  of  Section  19  of  that  enactment,  appli-  !  Courts  there  can  be  n0  doubt  whatever  that 
ed  the  12  years  rule  to  it,  and  held  the  ap-  j  lh  decree  made  bv  Lhe  first  Court  is  no 
plication  not  to  be  barred.  more      lf  the  decre^  is  modified,  then  even 

It  is  contended  bv  Baboo  Romesh  Chun- '  lt  cannot  also  Possiblv  be  *aid  lhat  *e  °?" 
der  Mitter  that  the  decree  passed  in  this  case  .' &*mal  decree  stands'  b*\  th*  QuesU^  * 
by  the  Zillah  Court  having  been  confirmed  when  thc  decree  P*88*1  b?  ,lhe  [irs!  L°Z 
in  regular  appeal  by  the  High  Court,  it  .'  is  sinaPly  affirmed  in  appeal,  whether  W 
has  become  a  decree  of  the  last-mentioned  original  decree  in  the  case  stands  or  is  m 
Court;  and  as  the  High  Court  of  appellate    substituted    by    the    decree    of   a™"**?* 


9  of  Act  XIV.  of  iS^O.  1  - 4     .,  .    u 

three  instances  cited  above.  I  would  now 
I  am  disposed  to  consider  this  contention  j  that,  in  all  these  cases,  whether  the  decree 
to  be  sound.  Under  Section  350  of  the  !  is  affirmed,  or  reversed,  or  modified,  the 
Civil  Procedure  Act,  I  find  "the  judgment ;  decree  of  the  first  Court  ceaaes  to  exist,  m 
"  ofthe  Appellate  Court  may  be  for  confirm-  ■'  the  decree  passed  by  the  Appellate  Cwrt 
"  ing,  or  reversing,  or  modifying  the  decree   takes  its  place,  and  stands  instead  thereof. 
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Section  360  of  Act  VIII.  of   1859  afore- 
cited requires  that  the  decree  of  the  Appel- 
late Court  shall    specify  clearly  the   relief 
:  granted,  and  shall  also  state  the  amount  of 
cos  s  of  the  original  suit,  and  how,  by  what 
!  paries,  and  in  what  proportion,  such  costs 
I  and  the  costs  incurred  in  the  appeal  are  to 
\4>e  paid.     From   the  language  of  the  law, 
•  k  appears    to   me   that  the  decree  of  the 
superior  or  Appellate   Court  must   contain 
all  these  particulars,  whether  the  same  be 
lor  affirming,  or  reversing,  or  modifying  the 
decree  of  the  Court  of  first  instance.     The 
:  reason  seems  to  me  to  be  clear,  because  if, 
as  I  apprehend,  the  decree  of  the  Appellate 
Court  is  to  take  the  place  of  that  passed  by 
I  the  first  Court,  then  it  seems  to  me  that  it 
;  was   necessary   that   the   substituted    decree 
I  should  specify  not  only  the  relief  which  it 
i  is  the  object  of  the  suit  to  obtain  and  the 
i  decree  to  grant,  but  should  also  specify  the 
I  amount  ot  costs  of  the    first  Court   as  well 
i  as  that  of  the   Court  of  appeal  which   the 
J   unsuccessful  party  is  to   pay,  in  order  that 
[  the   decree  of  the   Appellate  Court  should 
[  be  complete  and  definite,   and  there  would 
be  no  necessity  to  refer  for  those  particulars 
for  the  purposes  of  execution  to  the  decree 
of  the  Lower  Court  which  has  been  super- 
seded. 


There   is  another  test  to  apply  by  which 
it  can  be  seen  whether  the  above  view  taken 
by  me  is  a  correct  one  or  not.     On  referring 
to  the    nth  Chapter  of  the  Code  of  Civil 
Procedure,  it  will  be  found  that  Section  376 
enacts  that  any  person  considering  himself 
aggrieved  by  a  decree  of  the  Sudder  Court 
(sow  High  Court)  may,  on  the  discovery  of 
ttcw  matter  or  evidence,  or  for  any  other  good 
and  sufficient  reason,  apply  to  the  aforesaid 
High   Court  for  a  review  of  its  judgment 
passed  on  appeal.     The  Division  Benches  of 
this  Court  have  uniformly  held    that   where 
the  High  Court  has  passed  a  decree  on  appeal, 
whether  for  confirming  the  decree  of  the  Low- 
er Court,  or  reversing,  or  modifying  the  same, 
parties  desirous  of  obtaining  a  review  of  the 
judgment  in  the  suit  must  apply  to  the  High 
Court  only.     The  present  Chief  Justice  Sir 
Richard  Couch  has  held,  and  I  think  held 
properly,  that,  "  after  a  decree  has  come  up 
"on  appeal   and   been    confirmed   by  this 
"Court,  the  Lower  Court  has  no  power  to 
41  make  any  alteration  in  it,  even  to  correct 
**a  clerical  error.     The  proper  course  would 
"be  to  apply  to  the  High  Court,  whose  decree 
"it  hat  become.'1    This  shows  beyond  doubt 
that  the  learned  Judges  who  decided  this 


case  (the  Chief  Justice  and  Justice  I^emp) 
were  clearly  of  opinion  that  the  decree 
of  the  original  Court,  if  confirmed  on 
appeal  by  the  High  Court,  becomes  a 
decree  of  the  High  Court.  I  cannot  see 
why,  if  for  the  purposes  of  an  application 
for  review  or  correction  of  an  error  even 
clerical,  the  power  of  the  original  Court 
ceases,  because  the  decree,  having  been  con- 
firmed on  appeal,  became  the  decree  of  the 
Appellate  Court,  and  no  longer  that  of  the 
Court  which  passed  it  originally,  it  should 
be  held  that,  for  the  purpose  of  determining 
whether  the  one  rule  of  limitation  should  be 
applied  or  the  other  to  the  execution  of  that 
decree,  it  should  be  held  that  the  decree  in 
the  case  is  the  decree  of  the  District  Court, 
and  not  that  of  the  High  Court  which  is  es- 
tablished by  Royal  Charier.  This  decision 
of  the  learned  Chief  Justice*  alludes  to 
another  case  to  be  found  in  2  Bombay  High 
Court  Reports,  page  116.  Both  these  de- 
cisions support  the  view  that  1  am  disposed  to 
take  of  the  law  in  this  case. 

We  are  referred  by  Baboo  Romesh  Chunder 
to  a  decision  of  the  Full  Bench  reported  in 
7  W.  R.,  page  521.  The  late  Chief  Justice 
Sir  Barnes  Peacock,  in  delivering  the  judg- 
ment of  the  Full  Bench,  after  determining 
that  the  words- "any  judgment,  decree,  or 
order  used  in  Section  20  of  Act  XIV.  of 
1859"  must  mean  a  judgment, decree,  or  order 
of  the  High  Court,  lays  down  this  view  of 
the  law,  that,  "  if  in  the  case  of  an  appeal, 
a  new  judgment  of  affirmance  of  the  former 
decree  should  be  given,  then  a  new  judg- 
ment would  have  to  be  executed,  and  the 
period  for  applying  for  execution  would  com- 
mence from  the  time  of  the  new  judgment 
of  affirmance." 

I  would  also  like  to  mention  another 
judgment  of  this  Court  which  takes  the 
same  view  of  the  law  as  I  take.  That  is 
a  decision  passed  by  Justices  Bayley  and 
Kemp,  and  is  reported  in  14  Weekly  Re- 
porter, page  288.  The  only  difference  between 
that  case  and  the  present  one  is  that  the  decree 
of  which  execution  was  sought  in  that  case 
was  modified  to  some  trifling  extent  by  the 
High  Court  on  appeal,  but  1  am  of  opinion 
that  in  principle  there  is  no  real  distinction 
between  a  decree  of  the  High  Court  affirming 
the  decree  of  the  Lower  Court,  and  one 
modifying  the  same.  In  every  instance  a  new 
decree  is  required  to  be  drawn  up  under 
the  provisions  of  Section  360  of  Act  VI  \\,  of 

i8S9- 
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The  pleader  for  the  respondent,  how- 
ever, "referred  us  to  a  decision  of  a  Division 
Bench  of  this  Court  which,  to  some  extent, 
goes  against  the  view  I  would  take  of  the  law. 
This  decision  is  reported  in  page  470,  VIII. 
\V.  R.  The  learned  Judges  who  decided 
that  case  were  of  opinion  that  the  costs 
awarded  by  the  High  Court  of  appellate 
jurisdiction  in  its  decree  can  be  recovered 
in  execution  within  12  years,  but  they 
held  that  the  decree  of  the  Lower  Court,  affirm- 
ed by  the  High  Court,  remains  nevertheless 
a  decree  of  the  District  Court,  and,  as  such, 
must  be  executed  within  3  years. 

As  the  point  raised  is  one  of  great  and 
general  importance  which  may  arise  in 
numerous  cases  in  the  execution-department, 
I  would  submit  it  for  the  consideration  of 
a  Full  Bench. 

The  questions  that  I  would  propose  for 
the  determination  of  the  Full  Bench  will 
be :  1st — Whether  a  decree  of  the  District 
Court,  affirmed  on  appeal  by  the  High  Court, 
becomes  a  decree  of  the  last-mentioned  Court? 
and — Whether  execution  of  that  decree  of 
affirmance  passed  by  the  High  Court  is  to 
be  governed  by  the  provisions  of  Section 
19  of  the  Statute  of  Limitation,  Act  XIV.  of 
1859,  or  Section  20  of  that  enactment,  /.  e.y 
whether  the  rule  of  3  years  or  of  12  will 
apply  ? 

The  folloiving  are  the  judgments  of  the  Full 

Bench : — 

Nor man ,  C.  J. — In  this  case,  two  points 
have  been  raised  for  the  consideration  of 
a  Full  Bench  by  a  Division  Bench  consisting 
of  Mr.  Justice  E.  Jackson  and  Mr.  Justice 
Onookool  Chunder  Mookerjee. 

First. — Whether  a  decree  of  the  District 
Court,  affirmed  on  appeal  to  the  High  Court, 
becomes  a  decree  of  the  High  Court  ?  and 

Secondly. — Whether  execution  of  that  de- 
cree of  affirmance,  passed  by  the  High  Court, 
is  to  be  governed  by  the  provisions  of  Section 
19  of  the  Statute  of  Limitation,  Act  XIV.  of 
1859,  or  by  Section  20  of  that  enactment  — 
whether  the  rule  of  3  years  or  12  will 
apply  ? 

As  to  the  first  point,  we  observe  that,  in  the 
case  before  us,  the  decree  which  was  affirmed 
on  appeal  by  the  High  Court  was  one  which 
came  before  the  Court  on  regular  appeal. 
By  gection  189,  the  decree  in  the  first  Court 
is  to  contain  the  number  of  the  suit,  the 
names  and  descriptions  of  the  parties,  and  ' 


J  particulars  of  the  claim,   and   is  to  specify 
clearly  the  relief  granted  or  other  determine 
tion  of  the  suit.  « 

By  Section  350,  the  judgment  of  the  Ap- 
pellate Court  may  be  for  confirming,  or  re- 
versing, or  modifying  the  decree  of  the  I>owe? 
Court.  By  Section  360,  the  decree  of  the. 
Appellate  Court  is  to  contain  the  number 
the  suit,  the  names  and  descriptions  of  the 
parties,  &c,  and  shall  specify  clearly  the  r#- 
lief  granted  or  other  determination  of  tki 
appeal.  It  shall  also  state  the  amount  oC 
costs  incurred  in  the  appeal,  and  bv  what' 
parties  and  in  what  proportion  such  costs  ami 
the  costs  in  the  original  suit  are  to  be  paid. 

It  is  clear  that  the  decree  in  the  Appellate 
Court  is  to  have  the  same  relation  to  the  suit 
as  the  decree  in  the  first  Court  has  in  cases 
where  there  is  no  appeal.  It  is  to  be  the 
final  determination  of  the  suit  and  of  all 
matters  in  dispute  therein.  The  Appellate  I 
Court  is  not  merely  at  liberty,  but  is  req aired 
to  dispose  by  its  decree  of  the  costs  in  the 
Lower  Court — a  matter  which,  in  cases  when 
the  decree  is  affirmed,  is  merely  a  part  of  the 
affirmance. 

Suppose  the  Lower  Court  made  a  decree. 
in  favor  of  the  plaintiff  for  twenty  parcels 
of  land.  If,  on  an  appeal  from  the  whole 
decree,  the  Appellate  Court  were  to  uphold 
the  decision  of  the  first  Court  except  as  to 
one  parcel,  as  to  which  it  might  adjudge  that 
tfre  suit  should  be  dismissed ;  could  it  be 
said  that  on  this  adjudication  there  would  or 
could  be  two  decrees — a  decree  so  far  as  it 
dismissed  the  suit  as  to  one  parcel  of  land 
being  a  decree  of  the  Appellate  Court,  and  as 
to  the  rest,  a  decree  of  the  first  Court? 
There  can  be  no  doubt  but  that  in  such  case 
it  would  be  the  duty  of  the  Appellate  Court 
to  make  one  single  and  complete  decree  in 
the  suit. 

Nor  would  the  duty  be  the  less  if  the 
Court  were  to  uphold  the  decision  of  the 
Lower  Court  on  all  points.  The  Appellate 
Court  would  in  that  case  be  bound  by  Section 
350  to  confirm  the  decision  of  the  Lower 
Court. 

In  all  cases  in  which  the  decree  on  appeal 
is  regularly  drawn  up  in  due  form,  k 
ordinarily  disposes  of  all  the  matters  dealt 
with  by  the  decree  of  the  Lower  Court,  and 
the  decision  of  the  Lower  Court  becomes 
merged  in  and  superseded  by  the  decree  of 
the  superior  tribunal.  We  entirely  concur 
in  the  view  taken  by  Mr.  Justice  Mookerjee 
that  whether  the  decree  of  the  Lower  Court 
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reversed,  or  modified,  or  affirmed,  the 
se  passed  by  the  Appellate  Court  becomes 
£nal  decree  in  the   suit.     In  the   case 

fore  the  Court,  the  decree  is  not  drawn  up 

accordance  with  the  terms  of  Section  360. 

simply  dismisses  the  appeal  with  costs. 

this  is  mere  matter  of  form,  and  we 

ik   that  the   decree  of  the  High  Court 

1st  be  treated  as  containing  by  implication 
affirmance  of  the   decree  of  the  Lower 

»urt. 

The  next  question  is  whether  a  decree  of 

High  Court  on  its  appellate  side,  affirming 

decision  of  a  District  Court,  is  governed 

the  provisions  of  Section  20  of  Act  XIV. 

1859. 

By  Section  361  of  the  Code  of  Civil  Proce- 
dure, a  copy  of  the  decree  of  the  Appellate 
>urt  is  to  he  transmitted  to  the  Court  which 

»ed  the  first  decree  in  the  suit  appealed 
ma,  and  shall  be  filed  with  the  original  pro* 
jdings  in  the  suit,  and  an  entry  of  the 
Igment  of  the  Appellate  Court  shall  be 

le  in  the  original  register  of  the  suit.  It 
to  be  transmitted,  not  merely  for  the  pur- 
>se  of  execution,  but  for  the  purpose  of 

►ming  the  final  decree  in  the  suit  and  of 
ring  entered  as  such  in  the  register. 

It  is,  however,  still  treated  as  the  decree 
the  Appellate  Coart    (se^   Seciion  362). 
is  to  be  executed  according  to  the  rules 
hereinbefore  (that  is,  in  the  Code  of  Civil 
Procedure)  contained  for  the  execution  of4 
original  decrees.     Now,  amongst  the  rules  for 
the  execution  of  original  decrees  is  Section 
2%8,  which  provides  that  when  application  is 
made  to  any  Court  to  execute  the  decree  of 
[lay  other  Court  transmitted  to  it  for  execu- 
tion,  the    Court  to   which    the    application 
Jbail  be  made  shall  execute  it  according  to 
its  own  rules  in  the  like  cases.     If.  therefore, 
It  time  is  limited  within  which  the  decrees 
fof  the  Lower  Court  must  be  executed,  the 
tame  limitation  will  apply  to  the  decrees  of 
fiie  Appellate  Court  transmitted  to  it.     If  the 
decree  of  the  Appellate  Court  is  one  for  which 
ft  special  period  of  limitation  has  been  ex- 
pressly provided,  such  provision  would  con- 
stitute an  exception  to  the  general  rule. 

The  19th  Section  of  Act  XIV.  of  1859 
with  respect  tojudgments,  decrees,  or  orders 
Of  ••  any  Court  established  by  Royal  Charter" 
allows  12  years  after  a  right  to  enforce  the 
lame  shall  have  accrued,  Sec 

The  aoth  Seciion  is  as  follows :  a<  No  pro- 
"ces8  of  execution  shall  issue  from  any  Court 
"not  established  by  Royal  Charter,  to  enforce 


"any  judgment,  decree,  or  order  of  such 
"  Court,  unless  some  proceeding  shall  liave 
"  been  taken  to  enforce  such  judgment,  decree, 
"or  order,  or  to  keep  the  same  in  force,  within 
"three  years  next  preceding  the  application 
11  for  such  execution." 

At  the  time  of  the  passing  of  this  Act  and 
down  to  the  time  of  the  Charter  of  1862,  the 
period  within  which  execution  of  the  decrees 
of  the  late  Sudder  Court  could  be  had  was 
governed  by  the  20th  Section,  and  the  period 
of  limitation  during  which  such  decree  could 
have  been  execir.ed  was  three  years.  It 
would  be  a  strange,  and  probably  wholly  un- 
foreseen result  of  the  establishment  of  the 
High  Court  as  a  Court  of  appeal,  if  the  effect 
of  Her  Majesty's  Charter  for  that  purpose 
had  been  to  alter  the  law  for  the  limitation 
of  suits  on  so  important  a  point. 

But  let  us  see  how  the  matter  stands.  I 
may  observe  that  no  general  enactment  ap- 
pears to  have  been  passed  as  regards  the  ap- 
pellate side  of  the  High  Court  declaring 
that  provisions  of  Regulations  and  Acts  re- 
lating to  the  late  Sudder  Court  at  the  time  of 
its  abolition  should  be  deemed  to  apply  to 
the  High  Court  on  its  appellate  side.  The 
nth  Section  of  the  24th  and  25th  Victoria, 
Chapter  104,  refers  only  to  provisions  relat- 
ing to  the  Supreme  Court. 

The  8th  Section  of  the  24th  and  25th 
Victoria  provides  that,  on  the  establishment 
of  the  High  Court  at  Fort  William  in  Bengal, 
the  Sudder  Dewanny  Adawlut  at  Calcutta 
shall  be  abolished.  By  the  9th  Section  it 
was  enacted  that  each  of  the  High  Courts  to 
be  established  under  that  Act  shall  have  all 
such  jurisdiction,  original  and  appellate,  as 
Her  Majesty  may,  by  Letters  Patent,  direct, 
&c. ;  and  subject  and  without  prejudice  to  the 
legislative  powers  in  relation  to  the  matters 
aforesaid  of  the  Governor-General  in  Council, 
"  the  High  Court  shall  have,  and  exercise,  all 
"jurisdiction  and  every  power  and  authority, 
"  vested  in  any  of  the  Courts  of  the  same 
"  Presidency  abolished  under  this  Act  at  the 
"  time  of  the  abolition  of  the  said  last-men* 
"  tioned  Courts." 

Now,  if  the  High  Court  on  its  appellate 
side  could  now  execute,  or  cause  to  be  execut- 
ed, its  decrees  within  the  limit  allowed  by 
Section  19,  it  would  exercise  a  power  which 
the  Sudder  Court  never  possessed. 

The  preamble  of  the  Charter  recites  the 
provisions  to  which  1  have  just  referred. 
The  29th  Clause  ordains  that,  with  respect  to 
the  law  to  be  applied  by  the  High  Court  of 
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Judicature  to  cases  coming  before  it  in  the 
exercise  of  its  appellate  jurisdiction,  such 
law  shall  be  the  law  which  the  Court  in 
which  the  proceedings  were  originally  insti- 
tuted ought  to  have  applied  to  such  case. 
By  the  37th  Guise  of  the  Charter  of  1862, 
it  was  declared  that  (he  proceedings  in  civil 
suits  of  every  description  between  party  and 
pany  brought  in  the  High  Court  "  shall  be 
"  regulated  by  the  Code  of  Civil  Procedure 
''prescribed  by  Act  VIII.  of  1859,  and  by 
"  such  further  or  other  enactments  of  the 
"  Governor-General  in  Council  in  relation  to 
"  Civil  Procedure  as  are  now  in  force." 

If  this  37th  Clause  had  been  repeated  in 
the  Charter  of  1865  it  would  assist  my  argu- 
ment. Such  is  not  the  case.  But  I  may  add 
that  I  cannot  think  that  the  omission  of  this 
Clause  in  the  Charter  of  1865  was  intended 
to  alter  the  law  of  limitation. 

The  enactment  relating  to  the  execution 
of  decrees  in  appeal,  at  the  time  of  the  pub- 
lication of  the  Charter  of  1862,  was  Section 
20  of  Act  XIV.  of  1859,  and  I  am  of  opinion 
that  law  became,  on  the  promulgation  of  the 
Charter  of  1862,  instantly  applicable  as  fix- 
ing the  period  of  the  limitation  for  the  ex- 
ecution of  decrees  of  the  High  Court  on  its 
appellate  side. 

The  19th  Section  of  Act  XIV.  of  1859 
was  intended  to  apply  to  the  late  Supreme 
Court — a  Court  established  by  Royal  Charter 
of  a  very  different  kind  from  the  Appellate 
Court  established  by  the  Charter  of  1 862 — a 
Court  having  a  very  extensive  jurisdiction 
over  Europeans  resident  in  India,  and  dealing 
with  a  population  to  some  extent  migratory, 
engaged  largely  in  foreign  trade  and  in  ad- 
ventures in  distant  countries. 

The  fact  that  an  Appellate  Court  was  es- 
tablished under  circumstances  which  caused 
it  to  fall  within  the  terms  used  in  Act  XIV. 
of  1859  for  the  purpose  of  defining  Courts 
like  the  late  Supreme  Court,  was  a  mere  ac- 
cident. I  am  of  opinion  that  the  19th  Sec- 
tion was  never  intended  to  apply,  and  does 
not  apply  to  decrees. of  the  Hisrh  Court  on 
its  appellate  side  ;  that  the  High  Court  on 
its  appellate  side  is  not  such  a  Court  estab- 
lished by  Royal  Charter  as  is  contemplated 
by  Section  1 9  of  Act  XI V.  of  1 859  ;  and  if  so, 
unless  Section  20  applies,  Act  XIV.  of  1859 
<fc>es  not  give  any  period  of  limitation  within 
which  decrees  of  the  High  Court  on  its  ap- 
pellate side  must  be  executed. 


On  a  careful  consideration  of  the  Acts 
Charters,  I  am  of  opinion  that  when,  a 
Section  361,  a  decree  of  the  High  Coart 
its  appellate  side  is  transmitted  to  the 
which  passed  the  first  decree  in  the  suit 
execution,  it  will  have  the  effect  of  a  d 
of  such  Court,  and  must  be  executed 
the  period  limited  by  Section  20.  Act  X 
of  1859. 

This  opinion  is  on  both  points  in  ac 
ance  with  a  ju  Igment  of  the  High  Coart 
Madras  in  the  case  of  Arunachella  Thoda 
vs.  Veludayan,  5   Madras  High  Court  R 
ports,  page  215. 

Loch,  J. — I  concur  in  the  view  taken  by 
Chief  Justice.  •  I  have  had  to  re-consider 
subject,  for,  on  a  former  occasion,  I  held 
the  provisions  of  Section  19,  Act  XIV, 
1859,  applied  to  decrees  of  the  Apellate 
of  the  High  Court ;  but  it  is  clear  that 
High  Court  in  its  appellate  capacity  is 
in  the  position  of  the  late  Sudder  Coart 
regard  to  the  disposal  of  appeals  from 
District  Courts ;  and  if  a  decree  of  the 
Sudder  Court  made  in  appeal  from  the  j 
ment  of  the  Court  below  required  to  be 
ecuted  under  the  provisions  of  Section  20 
Act  XIV.  of  1859,  the  decree  of  the 
Court  on  its  appellate  side  with  regard  ty 
the  same  class  of  appeals  can  have  nft] 
higher  position.  Section  19  was  enacted 
for  the  execution  of  decrees  of  the  iUT 
►Supreme  Court  and  was  not  applicable  tofe 
crees  passed  by  the  Sudder  Court,  and  tfet 
mere  accident  that  the  two  Courts  have  bee* 
subsequently  amalgamated  and  become  cm, 
High  Court  does  not  alter  the  law  as  regaoil 
the  execution  of  decrees  made  by  the  Hijk 
Court  on  its  appellate  side.  1  concur  in  tat 
answer  proposed  to  be  given  by  the  Cbkf 
Justice. 

Barley,  J. — The  conclusion  at  which  Ac 
Chief  Justice  has  arrived  appears  to  me  to  he 
the  correct  and  proper  one. 

In  every  case,  this  Court,  on  its  appellate 
side  by  its  decree,  orders  and  decrees  cither 
that  the  appeal  be  dismissed  and  the  deem 
of  the  Lower  Appellate  Court  affirmed-^* 
merely  that  the  appeal  be  dismissed  which 
involves  the  consequence  that  the  decree  of 
the  first  Court. be  affirmed — or  this  Coon  or* 
ders  and  decrees  that  the  decree  of  the  Lower 
Appellate  Court  be  modified  or  reversed,  ai 
the  case  may  be. 

I  do  not  think  it  can  be  sVtd  that  any  of 
such  decrees  of  the  High  Court  are  twtff 
decrees  of  the  Lower  Appellate  Court.    The?* 
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ps  apparently  an  omission  to  provide  for  the 
icular  point  when  the  late  Sudder  De- 
V  And  Nizamut  Adawlut  were  amal- 
ated  into  the  High  Court ;  but  the  result 
Id  never  have  been  contemplated,  nor,  in 
is  it  a  legal  result  that  a  decree-holder 
ling  to  the  High  Court  for  execution 
a  Zillah  Court  decree  should,  merely  by 
tech  action,  obtain  twelve  years  to  execute 
Us  decree  while  in  the  Zillah  Court  he  would 
y  have  three. 


I  would  answer  the  questions  in  the  view 
iken  by  the  Hon'blc  the  Chief  Justice. 

Afacpherson,  J.-  -I  am  of  the  same  opinion. 
^ think  the  question  is  well  disposed  of  by 
Rr  Coliey  Scotland  in  his  judgment  in  the 
pie  (5  Madras  Reports,  page  2 1 7)  referred 
fa  by  the  learned  Chief  Jusiicc. 

Milter \  J. — I  am  of  the  same  opinion. 

The  first  question  referred  to  us  does  not 
it  of  any  difficulty  w  hatever.  Whether 
decree  of  the  Appellate  Court  is  for  re- 
ing  or  for  affirming  the  decree  against 
*fcich  the  appeal  was  preferred,  it  is  in 
case  the  final  decree  in  the  cause,  and, 
such,  the  only  decree  which  is  capable  of 
ifcg  enforced  by  execution  after  it  is  once 
ounced.  If  the  decree  of  the  Lower  Court 
reversed  by  the  Appellate  Court,  it  is  abso- 
ly  dead  and  gone.  If,  on  the  other  hand, 
%  is  affirmed  by  the  Appellate  Court,  it  is 
eqaaily  dead  and  gone,  though  in  a  different 
wiy;  namely,  by  being  merged  in  the  decree 
of  the  superior  Court,  which  takes  its  place 
far  ail  intents  and  purposes.  Both  the  de- 
ttees  cannot  exist  simultaneously ;  for  in  that 
6se  the  decree-holder  would  be  entitled  to 
Remand  execution  in  respect  of  both  of  them, 
•tod  such  a  double  execution  in  one  and  the 
tune  suit  would  be  manifestly  improper. 
Suppose  the  law  were  that  Appellate  Courts 
Aould  execute  their  own  decrees.  There  is 
toothing  in  this  supposition  to  interfere  with 
|fce  fairness  of  the  present  discussion ;  for 
*ch  a  law  might  at  any  time  be  passed  by 
■* Legislature  without  affecting  the  principle 
£pon  which  that  discussion  depends.  Could 
1  have  been  contended  for  one  moment  that 
Je  J,owcr  Courts  would  have  been  justified 
»  executing  the  original  decrees,  whilst  the 
Appellate  Courts  were  executing  their  own  ? 
*i  notwithstanding  the  confirmation  of  the 
jfcree  of  the  Lower  Court  by  the  Appellate 
wirt,  we  hold  that  decree  to  be  still  in  exist- 
free,  what  is  to  become  of  the  decree  of 
tafirroation  passed  by  the  latter  Court  ? 
wely  it  is  not  to  be  treated  as  a  nullity ; 


and  if  not  treated  as  a  nullity,  it  mu^f  be 
treated  as  a  decree"  capable  of  being  enforced 
by  execution,  and  therefore  of  superseding 
the  decree  in  affirmance  of  which  it  was 
passed. 

The  second  question,  however,  is  one  of 
considerable  difficulty.  But  after  giving  to 
it  mv  best  and  most  earnest  consideration, 
the  conclusion  I  have  arrived  at  is  that  a  de- 
cree of  the  High  Court  in  its  appellate  juris- 
diction, whether  it  is  for  affirming  or  for  re- 
versing a  decree  passed  by  a  subordinate 
Court  in  the  mofussil,  is  subject,  like  the 
latter  decree,  to  the  3  years'  rule  of  limitation 
prescribed  by  the  20th  Section  of  Act  XIV. 
of  1859. 

According  to.  the  true  theory  of  appeals, 
the  duty  of  an  Appellate  Court  is  to  pass 
the  decree  which  ought  to  have  been  passed  by 
the  Court  from  whose  decision  the  appeal  is 
preferred.  The  High  Court,  as  a  Court  of 
appeal  from  the  Courts  in  the  mofussil,  is 
no  exception  to  this  rule,  as  may  be  clearly 
seen  from  the  21st  Section  of  the  Letters 
Patent,  which  will  be  more  specifically  re- 
ferred to  hereafter.  It  would,  therefore,  be 
wrong  in  principle  if  we  give  to  the  decree 
of  the  Appellate  Court  any  legal  effect  or 
operation  which  that  decree,  if  passed  by 
the  Court  ot  original  jurisdiction,  would  not 
have  possessed.  An  Appellate  Court  is  no- 
thing more  than  a  Court  of  error,  and  its 
decrees  ought,  therefore,  to  be  subject  to  the 
same  rules  and  limitations  as  the  decrees 
whose  errors  they  profess  to  correct.  The 
necessity  for  the  existence  of  Appellate  Courts 
arises  entirely  from  an  assumed  want  of  con- 
fidence in  the  judgments  of  the  Courts  of 
original  jurisdiction..  But  neither  this  neces- 
sity nor  the  cause  from  which  it  arises 
ought  to  make  any  difference  whatever  in  the 
rights  of  the  parlies  or  in  the  mode  in  which 
those  rights  are  to  be  enforced. 

Section  it  of  the  Letters  Patent  of  1865 
runs  as  follows  : — 

"  And  it  is  hereby  ordained  that  with  re- 
"  spect  to  the  law  or  equity  and  rule  of  good 
"  conscience  to  be  applied  by  the  said  High 
"  Court  of  Judicature  at  Fort  William  in 
"  Bengal  to  each  case  coming  before  it  in  the 
*•  exercise  of  its  appellate  jurisdiction  — 
"such  law  or  equity  and  rule  of  good  con- 
41  science  which  the  Court  in  which  the  pro- 
"  ceedings  in  such  case  were  originally  insti- 
"  tuted  ought  to  have  applied  to  such  case.'* 

Suppose,  therefore,  that  the  law  had  re- 
quired the  appellate  branch  of  the   High 
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Coi^t  to  execute  its  own  decrees.  The  cases 
arising  out  of  such  executions  would  have 
been  undoubtedly  entitled  to  take  their  rank 
in  the  category  of  "  cases  coming  before  the 
"  High  Court  in  the  exercise  of  its  appellate 
jurisdiction."  What  law  of  limitation,  then, 
would  the  High  Court  have  been  obliged  to 
apply  to  such  cases?  Surely  the  same  law 
which  "the  Courts  in  which  the  proceedings 
"  were  originally  instituted"  would  have 
applied  to  "such  cases/'  that  is  to  say,  to 
cases  arising  out  of  the  execution  of  their 
own  decrees.  It  has  been  held  over  and  over 
again,  that  proceedings  taken  in  execution 
of  a  decree  are  nothing  but  continuations  of 
the  suit  in  which  that  decree  was  passed; 
so  that  there  is  no  ground  whatever  for 
raising  any  verbal  objections  to  the  above 
conclusion  in  consequence  of  the  use  of  the 
word  "  case"  in  the  Section  under  our  con- 
sideration. So  far  as  the  spirit  of  that 
Section  is  concerned,  its  applicability  to  the 
cases  supposed  above  is  too  manifest  to  re- 
quire any  lengthy  discussion.  If  "the  law, 
equity,  and  rule  of  good  conscience"  appli- 
cable to  the  execution  of  decrees  passed  by 
Courts  of  original  jurisdiction  be  not  "the 
law,  equity,  and  rule  of  good  conscience" 
which  the  High  Court  would  have  been 
bound  to  follow  in  those  cases,  there  is  no 
other  "  law,  equity,  and  rule  of  good  con- 
science" by  which  it  could  have  guided  itself ; 
and  trie  word  "law"  clearly  includes  the 
law  of  limitation.  The  High  Court,  in  the 
exercise  of  its  appellate  jurisdiction,  is  bound 
to  pass  its  decrees  according  to  the  "  law, 
equity,  and  rule  of  good  conscience"  prevail- 
ing in  the  Courts  from  whose  decisions  the 
appeals  are  preferred;  and  I  do  not  see  the 
slightest  reason  for  holding  that  the  framers 
of  Section  21  intended  to  make  the  execu- 
tion of  those  very  decrees  subject  to  a  differ- 
ent "  law  or  equity  and  rule  of  conscience." 
It  is  true  that  decrees  passed  by  the  ap- 
pellate branch  of  the  High  Court  are  re- 
quired to  be  executed  by  the  Courts  which 
passed  the  original  decrees.  But  this  cir- 
cumstance can  in  no  way  affect  the  validity 
of  my  conclusion.  On  the  contrary,  it  af- 
fords an  additional  ground  in  support  of  it. 
I  take  it  to  be  a  general  principle  of  law 
that  all  matters  of  procedure  are  subject  to 
the  lex  fori.  Section  362  of  Act  VIII.  of 
1859,  the  very  Section  which  requires  the 
decree  of  the  Appellate  Court  to  be  executed 
by  the  Couit  of  first  instance,  recognizes 
triis  principle  as  far  as  it  goes;  for  it  says 
distinctly  that  all  such  decrees  "shall  be 
executed  in  the   manner  and  according   to 


the  rules  hereinbefore  contained  for 
execution  of  original  decrees."  It  is 
that  the  rules  referred  to  in  this  Sectioi 
those  which  are  laid  down  in  the  Code 
Civil  Procedure,  and  that  they  do  not, 
fore,  include  the  law  of  limitation  w 
forms  no  part  of  that  Code.  But  a  law 
limitation,  like  the  one  prescribed  in 
XIV.  of  1859,  for  the  execution  of  .dec 
is  a  part  of  the  law  of  procedure  in  the 
extensive  signification  of  that  expression 
for  it  merely  affects  the  remedy  of  the  d 
holder,  and  not  the  right  given  to  him 
the  decree,  at  least  not  directly.  It  is 
this  ground  that  it  has  been  held  that  cai 
of  action  arising  in  foreign  territories 
governed  by  the  law  of  limitation  prevail 
in  the  Court  in  which  they  are  sought  to 
enforced,  and  the  same  principle  is  also 
plicable  to  the  decrees  of  our  Civil  C 
where  they  are  sought  to  be  executed 
of  the  jurisdiction  of  the  Courts  by  whi 
they  are  passed.  Section  287  of  the  C 
of  Civil  Procedure  says  distinctly  that  whflj 
decrees  of  one  Court  are  transmitted  for  ~~ 
ecution  to  another  Court  of  a  different  jnri* 
diction,  they  "shall  have  the  same  */«** 
as  the  decrees  of  the  Court  to  which  tfjf 
are  so  transmitted ;  and  Section  288  enarit 
that  "  thev  shall  be  executed  bv  such  Coat 
according  to  its  oiun  rules  in  the  like  mts. ' 
Why,  then,  are  we  to  hold  that  the  Conn* 
which  have  to  execute  the  decrees  passed  bf 
•the  High  Court  in  the  exercise  of  its  ap* 
pellate  jurisdiction,  are  to  execute  tbos*. 
decrees  according  to  a  rule  of  limitatio* 
different  from  that  which  is  applicable  t*i 
their  own  decrees,  when  the  principle  invok- 
ed is  precisely  the  same,  and  when  we  find 
that  the  principle  has  been  recognized  hi 
every  other  respect  by  the  express  provisions 
of    the    362nd    Section    of    Act   VIII.  of 

1859  ?  . 

Much  stress  has  been  laid  upon  the  «ows 
"established  by  Royal  Charter"  used  to 
the  19th  Section  of  Act  XIV.  of  1859.  ]l 
has  been  argued  that,  as  the  High  Court  » 
a  "Court  established  by  Royal  Charter, 
all  the  decree  passed  by  it,  whether  in  the 
exercise  of  its  original  jurisdiction  or  other' 
wise,  must  be  subject  to  the  12  years' rote 
of  limitation  prescribed  by  that  Section.  » 
is  clear,  however,  that  that  rule  was  intend- 
ed by  the  framers  of  Act  XIV.  of  dty 
for  the  decrees  of  the  late  Supreme  Court, 
whose  place  is  now  occupied  by  ths  Hip 
Court  in  its  original  jurisdiction;  and  th«* 
is  nothing  either  in  the  Act  of  Parliament 
or    in    the    Letters   Patent   by   which  tr 


I-8>i.] 


Full  Bench 


THK    WRRKLY    REPORTER. 


Rulings. 


figh  Court  was  established,  or  in  any 
lHher  Act  or  Regulation  passed  since  the 
pomulgation  of  Act  XIV.  of  1859,  to  show 
fat  the  original  operation  of  that  rule 
K*g  been  extended  to  the  decrees  of  the 
jljgh  Court  in  its  appellate  jurisdiction. 
(hi  the  contrary,  it  has  been  already  shown 
from  the  provisions  of  the  2 1  st  section  of  the 
tetters  Patent  that  the  reverse  is  the  case. 
Why,  then,  are  we  to  adopt  an  anomalous  con- 
traction, the  effect  of  which  would  be  to 
Rnder  the  decrees  of  an   Appellate.  Court 

Cject  to  a  law  of  limitation  different  from 
t  prescribed  for  the  decrees  of  the  Court 
c£  first  instance,  when  that  construction  has 
fcQtjonly  nothing,  either  in  reason  or  in  justice, 
ta  recommend  it,  but  when  it  is  not  even 
gpp&ioned  by  the  intention  of   the  Legis- 

r 

It  may  be  said  that  if  Section  19  was  not 
nded  for  the  decrees   of  the   appellate 

nch  of  the  High  Court,  Section  20  also 
'•as  not  intended  for  those  decrees.  But  the 
inswer  to  this  objection  is  four-fold.  In  the 
irst  place,  it  is  beyond  all  contention  thai 
Section  20  was  intended  for  the  decrees  of 
Ae  late  Sudder  Court ;  and  as  the  appellate 
branch  of  the  High  Court  occupies  the  place 
tf  that  Court  in  every  respect,  all  its  decrees 
ttust  be  subject  to  the  law  of  limitation  pre- 
fcribed  for  the  decrees  of  the  Sudder  Court  in 
the  absence  of  any  specific  legislative  provi- 
iton  to  the  contrary.  In  the  second  place, 
tven  if  it  is  admitted  that  Section  20  would 
aotbe  directly  applicable  to  the  decrees  passed 
by  the  High  Court  in  the  exercise  of  its 
Appellate  jurisdiction,  those  decrees  would 
Mill  be  subject,  according  to  the  true  theory 
tf  appeals,  to  the  law  of  limitation  pre- 
scribed by  that  Section,  inasmuch  as.  it  is  the 
J*w  applicable  to  the  decrees  of  the  Courts 
*  which  the  proceedings  were  originally 
Wututed.  The  legitimate  function  of  an 
'Appellate  Court  being  to  do  nothing  more 

I  than  what  ought  to  have  been  done  by  the  Court 
Vol.  XVI.    : 


from  whose  decision  the  appeal  is  preferred, 
the  decrees  of  the  Appellate  Court  would, 
upon  general  principles,  be  subject  to  the  same 
laws  as  those  prescribed  for  the  decrees  of  the 
Court  of  first  instance,  even  if  there  were  no 
express  legislative  provision  on  the  subject. 
In  the  present  case,  however,  it  has  been 
shown  from  the  21st  Section  of  the  Letters 
Patent  that  this  was  clearly  the  intention  of 
the  Legislature.  In  the  third  place,  the 
decrees  passed  by  the  High  Court  on  its  appel- 
late side  being  required  by  law  to  be  executed 
by  the  Courts  of  original  jurisdiction,  the 
latter  Courts  are  bound,  according  to  the 
general  principle  above  referred  to,  to  execute 
them,  according  to  the  law  of  limitation,  appli- 
cable to  their  own  decrees.  In  the  last  place, 
if  we  hold  that  the  decrees  passed  by  the 
High  Court  in  the  exercise  of  its  appellate 
jurisdiction  are  subject  neither  to  the  provi- 
sions of  Section  20  nor  to  those  of  Section 
19,  there  is  no  other  Section  of  the  Limita- 
tion Act  which  can  possibly  apply  to  them  ; 
and  the  consequence  would  be  that  those, 
decrees  would  have  no  law.  of  limitation  at  all 
to  govern  their  execution.  Such  a  construc- 
tion, however,  would  be  not  only  unjust  to 
the  parties  against  whom  those  decrees  are 
passed,  but  it  would  be  also  opposed  to  the 
intentions  of  the  Legislature,  so  far  as  we  can 
gather  those  intentions  from  the  nature  of  the 
functions  entrusted  to  the  appellate  branch 
of  the  High  Court,  and  the  laws  which  have 
been  enacted  to  regulate  the  exercise  of  those 
functions. 

It  has  been  said  that  the  opposite  view  is 
strongly  supported  by  the  principle  of  the 
Full  Bench  case,  in  which  it  was  held  that  the 
decrees  of  the  Privy  Council  are  not  subject 
to  any  law  of  limitation.  I  do  not  wish  to 
express  any  opinion  as  to  the  correctness  or 
otherwise  of  that  decision.  But  without 
pledging  myself  to  the  soundness  of  all  trie 
reasoning  employed  by  the  learned  Judges  by 
whom  it  was  passed,  it  is  sufficient  for  the 
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purposes  of  the  present  argument  to  say  that 
that  case  is  clearly  distinguishable  from  the 
one  now  before  us.  A  decree  of  the  Privy 
Council  is  not  in  the  nature  of  a  decree  passed 
by  an  ordinary  Court  of  Justice.  It  is,  in 
fact,  a  command  of  Her  Majesty  the  Queen, 
and  the  chief  reason  upon  which  the  case 
referred  to  was  decided  was  that  no  Act  or 
Regulation  passed  by  the  Indian  Legislature 
could  interfere  with  Her  Majesty's  prerogative 
to  have  that  command  executed  without  refer- 
ence to  any  conditions  of  time  not  expressly 
included  in  it. 


The  1 8th  July  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  HonH)le  F.  B. 
Kemp,  J.  B.  Phear,  Dwarkanath  Mitter, 
and  W.  Ainslie,  Judges 

Jurisdiction— Appeal  —  Plaint  —  Stamps  —  Sec- 
tions J*  and  36,  Act  VIII.  of  1859 -Note  (b) 
Article  B,  Act  XXVI.  of  1867. 

Case  No.  94  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  22nd  November  1870,  reversing  a 
decision  of  the  Moonsiff  of  that  Dis- 
trict, dated  the  18th  August  1870. 

The  Collector  of  Sylhet  (one  of  the  Defend- 

ants),  Appellant, 

versus 

Kalee  Coomar  Dutt  and  others  (Plaintiffs), 

Respondents. 

Baboo  Unnoda  Pershad  Barter jee  for 
Appellant. 

Baboo  Doorga  Mohun  Doss  for 
Respondents. 


Whenever  a  plaint  is  rejected,  under  the  provtsoai  <f 
Section  30  of  Aft  VI H.  of  1859,  on  the  ground  that  (St 
amount  or  estimated  value  of  the  claim,  as  stated  by 
the  plaintiff,  is  beyond  the  jurisdiction  of  the  Coort 
an  appeal  is  given  by  Seclion  36  from  the  order  reject*, 
ing  the  plaint,  notwithstanding  note  (6)  to  Schedule  Btf 
the  Stamp  I Aa,  XXVI.  of  1S67,  which  cannot  repeal  If 
implication  the  provisions  of  All  VI II.  of  1859. 

This  case  was  referred  to  the  Full  Bench 
by  F.  Jackson  and  Onookool  thunder 
Mookerjee,  J  J.,  with  the  following  n* 
marks  : — 

Jackson,  J. — In  this  case  a  preliminary 
objection  was  raised  before  the  Moonsiff  « 
to  jurisdiction.     It  was  alleged  by  the  de-3 
fendant  that  the  claim  had  been  under-valued,  | 
and  that  the  plaint,  if  properly  valued,  should  \ 
be  filed  before  the  Subordinate  Judge  of  the] 
district.    The     Moonsiff  inquired   into  the ' 
valuation,  and  came  to  the  decision  that  the 
claim  was  under-valued,  and  he  accordingly 
returned   the  plaint   to   the   plaintiff.    The 
plaintiff  appealed  to  the  Subordinate  Judge 
V10  came  to  a  different  conclusion  upon  the 
evidence,   and   thinking  that   the    Moonsiff 
had  jurisdiction  remanded  the  case  to  the 
Moonsiff  for  trial. 

This  special  appeal  is  on  the  point  that 
the  Moonsiff's  orders  on  the  subject  of 
valuation  are  final  under  note  (b)  attached  to 
Schedule  B,  Act  XXVI.  of  1867,  and  that 
it  follows  that  his  decision  on  the  question 
of  jurisdiction  is  consequently  virtnallv 
final  also,  inasmuch  as  taking  the  MoonsiflTs 
valuation  the  question  of  jurisdiction  is 
disposed  of.  In  support  of  this  view,  we 
have  been  referred  to  several  precedents  of 
this  Court  to  be  found  in  the  13th  Weekly 
Reporter,  pages  327  and  415,  and  in  the  6th 
Bengal  Law  Reports,  pages  11  and  12.* 
This  Bench  passed  the  decision  at  page  12 

*  14  W.  R.,  pp.  381  &  451. 
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of  the  Bengal  Law  Reports,*  but,  on  re- con- 
sideration, we    are  inclined  to    doubt    the 
correctness  of  the  judgment  we  then  arrived 
aL    It  seems  to   as  that  the   proper  con- 
struction to  be  placed   upon   the   note    to 
Schedule  B  of  Act  XXVI.  of  1867,  is  that 
when  the  case  is  admittedly  one  within  the 
jurisdiction  of  the  Court  in  which  the  suit 
is  brought,  the  exact  amount  of  stamp  re- 
quired may  be  determined  by  that  Court,  and 
its   decision    is   final.     This   would   appear 
from  the  last  sentence  in  that  note,  which 
directs  that,  if  the  valuation  is  found  to  be 
excessive,  the  excess  shall  be  returned,  and, 
if  deficient,  the  deficit  shall  be  put  in  be- 
fore the  case  proceeds  any  further.    These 
directions  would  not  apply  when  the  decision 
of    the    Moonsiff    was    that    the    valuation 
took   the  case  beyond  his  jurisdiction.     If 
this  is  the  correct  interpretation  to  be  put 
upon   this  law,   it  will   do  away   with   the 
forced  construction  put  upon  this  portion  of 
the  law  in  the  decision  in  the  13th  Weekly 
Reporter,  page  415,  viz ,  that  by  it  Sections 
31    and    36   of    the    Procedure   Code    are 
virtually   repealed,   though   there   is   no  r§- 
pealing    enactment     10    that    effect.     And 
there    will    be   an   end   also    of   the  ether 
difficulty  wnich  must  follow  if  the   former 
view  of  the  law  is  correct,  viz.,  that  when 
the  Moonsiff  and   Subordinate   Judge   take 
different  views  of  the  valuation  of  a  suit,  as 
in  this  case,  the  decision  of  each  as  to  the 
institution  of  the  suit  in  his  Court  is  final, 
and  the  plaintiff  has  no  remedy. 

We  are  asked  to  refer  the  question  to  a 
Full  Bench,  and  we  think  that  this  is  the 
proper  course  to  adopt. 

The  judgment  of  the  Full  Bench  wajs  deli- 
vered as  follows  T>y  : — 

Norman,  C.  J. — In  this  case,  Woodoy 
Cband  Dutt,  the  plaintiff,  brought  a  suit  in 
the  Court  of  the  Moonsiff  of  Lushkerpore 

•14  W.  R.,  p.  451. 


in   the  district  of   Sylhet  for   some  lands, 
valuing  his  rights  at  Rupees  82-1-4  pies. 

A  preliminary  objection  was  raised  by 
the  Collector  of  Sylhet  on  the  part  of 
Government,  the  defendant  in  the  suit,  to 
the  effect  that  the  Moonsiff  had  no  jurisdic- 
tion, the  property  having  been  under-valued. 
The  Moonsiff  made  a  local  inquiry,  and 
finding  the  value  of  the  property  in  suit  to 
be  Rupees  2,250,  which  was  beyond  his 
jurisdiction,  returned  the  plaint  to  the 
plaintiff  in  order  that  it  might  be  filed  in 
the  Subordinate  Judge's  Court  on  a  stamp 
for  Rupees  2,250. 

The  plaintiff  appealed  to  the  Subordinate 
Judge  against  the  order  of  the  Moonsiff 
rejecting  the  plaint,  on  the  ground  that  the 
value  of  the  claim,  the  subject-matter  of 
the  suit,  was  beyond  his  jurisdiction  under 
the  provisions  of  the  36th  Section  of  the 
Code  of  Civil  Procedure,  Act  VIII.  of  1859. 
The  Subordinate  Judge  entertained  the  ap- 
peal, and  tried  the  question  of  the  valuation 
of  the  property.  He  found  that  fhe  value 
of  the  claim  was  Rupees  500,  and  ac- 
cordingly reversed  the  order  of  the  Moonsiff 
which  rejected  the  plaint.  He  directed  the 
Moonsiff  to  receive  the  plaint  upon  a 
valuation  of  Rupees  500,  and  to  try  the  case 
upon  the  merits. 

From  that  decision  a  special  appeal  was 
presented  to  this  Court,  and  the  objection  taken 
was  that  no  appeal  lay  from  the  decision  of 
the  Moonsiff  as  to  the  market-value  of  the 
property  in  suit.  The  appellant  relied  on  a 
note  to  No.  1 1  of  Schedule  B,  Act  XXVI.  of 
1867,  which  provides  that  "in  order  to  as- 
"  certain  the  market-value  or  annual  net  pro- 
"fits  of  any  such  property  as  is  described 
"  in  note  •  A '  and  in  note  '  B,'  the  Court  may, 
"  eithftr  of  its  own  motion  or  on  the  appjjca- 
'*'  tion  of  any  party  to  the  suit,  issue  a  com- 
"  mission  to  any  proper  person,   directing 
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"  him,  to  make  such  local  or  other  investiga- 
"  lion  as  may  be  necessary,  and  to  report 
"  thereon  to  the  Court,  and  the  decision  of 
"  the  Court  as  to  the  market-value  or  annual 
"  net  profits  shall  be  final." 

The  case  came  before  a  Division  Bench 
of  this  Court,  Justices  Elphinstone  Jackson 
and  Onookool  Chunder  Mookerjee,  who  find- 
ing that  there  had  been  two  decisions  to  the 
effect  that  in  such  cases  no  appeal  lies  from 
the  determination  of  the  first  Court  as  to 
the  value — one  of  them  being  reported  in 
Volume  XIII.,  Weekly  Reporter,  page  415, 
and  the  other  in  the  6th  Bengal  Law  Re- 
ports, page  12  of  the  Appendix*— referred 
this  case  for  the  opinion  of  a  Full  Bench. 

We  are  of  opinion  that  whenever  a  plaint 
is  rejected  under  the  provisions  of  Section 
30  of  Act  VIII.  of  1859,  on  the  ground  that 
the  amount  or  estimated  value  of  the  claim, 
as  stated  by  the  plaintiff,  is  beyond  the 
jurisdiction  of  the  Court,  an  appeal  is  given 
by  Section  36  from  the  order  rejecting  the 
plaint.  *We  think  it  clear  that  the  pro- 
visions in  the  note  to  the  Stamp  Act,  XXVI. 
of  1867,  which  was  passed  for  a  totally 
different  purpose,  namely,  to  prevent  appeals 
upon  questions  of  stamp-duty  where  the  sole 
question  is  as  to  the  amount  of  stamp  to  be 
impressed  on  the  plaint,  cannot  have  the 
effect  of  repealing  by  implication  the  pro- 
visions of  the  Code  of  Civil  Procedure, 
which,  in  clear  and  distinct  terms,  give  a 
right  of  appeal  where  a  plaint  is  rejected 
upon  the  ground  that  it  is  under-valued.  We 
think  it  clear  that  whenever,  for  the  purpose 
Of  determining  the  question  whether  or  not 
the  Lower  Court  was  right  in  rejecting  the 
plaint  upon  the  ground  that  it  had  no  juris- 
diction to  entertain  the  suit,  it  becomes 
necessary  to  try  what  is  really  and  truly  the 
value  of  the  property  in  suit,  ihfr  Court, 
which  has  to  determine  the  appeal  upon  the 


question    of    jurisdiction,    has   incidentally 
power  to  determine  all  those  questions  of  fact  <. 
which  are  necessary  to  enable  it  to  arrive  it 
a  satisfactory  determination  on  the  question 
of  jurisdiction.     We   think,    therefore,  that 
there   is  no   doubt  that  an   appeal  to  tig 
Subordinate  Judge  lay  in  the  present  case, 
and,  for  the   purpose  of  determining  that 
appeal,  the  Subordinate  Judge  had  the  power 
to  inquire  into   and  determine  the  question 
of  the  value  of  the  property  in  suit    Wet 
it  otherwise,  the  greatest  possible  inconveni- 
ence  would  result.     If  a  plaint  had  been^ 
presented  to  the  Moonsiff,  and  the  Moonsif  i 
had  tried  the  question  as  to  the  value  of  the. 
property,  and  had  decided  that  he  had  no 
jurisdiction,  he  would,  of  course,  dismiss  the- 
suit.     Suppose,  then,  the  plaintiff,  being  uih 
able  to  appeal,  to  have  presented  his  plaint ; 
to  the  Court  of  the  Subordinate  Judge,  and  ' 
the  defendant  had  there  objected  that  the 
valuation   was  not  such   as  to  give  to  the 
Subordinate  Judge  jurisdiction.     It  is  easy 
to  imagine  cases  in  which  that  course  would 
be  open  to  a  defendant,  notwithstanding  aa 
Objection  made  by  him  to  the  valuation  in 
the  Lower  Court.     If  the  objection  on  the 
part  of  the  special  appellant  is  well  founded, 
it  would  become  the  duty  of  the  Subordinate 
Judge  to    take   up    and    try   the  question 
of   valuation,   and  his  decision  also  would 
be  final,    and  therefore   there  would  be  a 
final   decision   that   the   suit   could  not  be 
maintained    in    the   Moonsiff's    Court,  and 
also  a  decision  equally   final  that  the  suit 
could  not   be   maintained    in   the  Subordi- 
nate Judge's   Court  which   would  lead  to 
a  practical  absurdity  and  the  greatest  incon- 
!  venience. 

ft 

The  result  of  this  decision  is  that  the 
appeal  will  be  dismissed  with  costs.  The 
respondent  will  be  allowed  full  costs  both 
in  this  Court  and  before  the  Division 
Bench. 
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The  8th  June  1871. 

•  Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
JFus/ice,  and  the   Hon'ble   F.    B.   Kemp, 
9  L.  S.  Jackson,   A.   G.    Macpherson,  and 
!      Dwarkanath  Mitter,  Judges* 

J      Mahomedan  Law — Pre-emption— Tulub-i- 

ishaad. 

Case  No.  174  of  1870. 

i  Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the    1st  June 
y    i8yo. 


i 


Ifussamut  Jumeelun   and   another  (two  of 
the  Defendants),  Appellants, 

versus 

Loteef  Hossein  (Plaintiff)  and  another  (De- 
fendant), Respondents. 

3fr.  K.  E.  Twidale  for  Appellants. 

Mr.  C.  Gregory  for  Respondents. 

It  is  not  a  binding  rule  of  law  that  the  tulub-i-ishaad, 
if  made  within  a  day  after  the  receipt  of  intelligence  of 
the  purchase,  necessarily  is  in  time  for  the  preservation 
of  the  right  of  pre-emption;  the  due  and  sufficient 
observance  of  that  formality,  as  to  time,  is  a  question 
to  be  decided  in  each  case  by  the  Court  which  has  to 
deal  with  the  facts. 

This  case  ivas  referred  to  the  Full  Bench 
by  L,.  S.  Jackson  and  A,  (r.  Macpherson, 
JJ»f  with  the  following  remarks ; — 


Jackson,  J. — We  are  not  inclined  to  think 
there  is  much  force  in  the  remaining  objec- 
tions urged  by  Mr.  Twidale,  or  that,  on  this 
part  of  the  case,  we  ought  to  disturb  the 
judgment  of  the  Court  below ;  but  the  first 
matter  which  was  argued,  namely,  the  ques- 
tion on  which  the  Judge,  although  inclined 
to  come  to  a  different  conclusion,  considered 
himself  bound  by  the  decision  of  the  High 
Court  referred  ,to  in  the  6th  Weekly  Report- 
er, page  173,  is  a  point  of  considerable  im- 
portance in  regard  to  this  class  of  cases, 
and  is  a  point  on  which  we  should  hardly 
feel  ourselves  at  liberty  to  decide  in  the 
sense  in  which  we  are  at  present  inclined  to 
decide  it,  without  referring  the  question  to 
a  Full  Bench. 


It  appears  to  us  that  the  Division  Bench 
of  this  Court  in  1866  could  hardly  have  in- 
tended to  hold  that,  as  a  matter  of  law,  a  per- 
son claiming  a  right  of  pre-emption  must  be 
held  to  be  in  good  time  if  he  completed  the 
formality  of  lulub~i-ishaad  within  one  day 
after  he  heard  of  the  purchase  to  which  he 
objects,  but  that  the  Court  which  has  to 
deal  with  the  facts  must  be  at  liberty  in  each 
case  to  determine  whether  the  shaffee  has 
complied  with  the  dictates  of  Mahomedan 
Law  in  carrying  out  the  tulub-i-ishaad  with 
proper  diligence  and  promptitude.  But  as 
the  case  in  question  is  certainly  capable  of 
bearing  that  construction,  and  as  it  is  based 
on' a  ruling  of  the  late  Sijdder  Court  passed 
in  1857,  to  be  found  in  the  first  Volume  of 
the  Reports  of  that  year,  page  454,  it  ap- 
pears to  us  advisable  to  refer  this  question 
to  the  Full  Bench.  The  question  is  whe- 
ther it  is  a  binding  rule  of  law  that  the 
tulub-i  ishaad,  if  made  within  a  day  after 
the  receipt  of  intelligence  of  the  purchase, 
necessarily  is  in  time  for  the  preservation  of 
the  right  of  pre-emption — or  whether  the 
due  and  sufficient  observance  of  that  for- 
mality, as  to  time,  is  not  a  question  to  be 
decided  in  each  case  by  the  Court  which 
has  to  deal  with  the  facts.  The  case  will, 
therefore,  be  referred  for  a  decision  on  this 
point  to  a  Full  Bench. 

The  judgment  of  the  Full  Bene 4  was 
delivered  by — 

Norman,  C,  J.  (the  other  Judges  con- 
curring)  :  This  case  has  been  submitted  to  a 
Full  Bench  in  consequence  of  two  decisions — 
one  reported  in  Volume  VI.  of  the  Weekly 
Reporter,  page  173,  and  the  other  in  the 
Sudder  Decisions  for  1857,  Volume  I.,  page 
454;  in  both  which  cases  it  was  held  that  a 
delay  of  one  day  in  making  the  tulub-i- 
ishaad  when  a  Mahomedan  is  making  a 
claim  for  pre-emption  is  not  such  a  delay  as 
to  interfere  with,  or  prejudice,  the  plaintiff's 
right  to  pre-emption  under  the  Mahomedan 
Law. 

Mr.  Justice  L.  Jackson  and  Mr.  Justice 
Macpherson  have  referred  the  following 
question  to  this  Court : — 

"  Whether  it  is  a  binding  rule  of  law 
"  that  the  tulub-i-ishaad}  if  made  within  a 
"  day  after  the  receipt  of  intelligence  of 
"  the  purchase,  necessarily  is  in  time  for  the 
"  preservation  of  the  right  of  pre-emption — 
"  or  whether  the  due  and  sufficient  obstrv- 
"  ance  of  that  formality,  as  to  time,  is  not  a 
"  question  to  be  decided  in  each  case  by  the 
"  Court  which  has  to  deal  with  the  facts." 
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Now,  we  may  observe  that,  in  the  case  in 
the  Judder  Reports  of  1857,  Mr.  Trevor 
and  Mr.  Money — who  were  the  Judges 
forming  the  majority  of  the  Court — admitted 
that  the  futwa  of  the  Cazee-ool-Cozat  on 
which  they  acted  was  not  in  accordance 
with  the  rule  laid  down  by  Sir  William 
Macnaghten.  That  rule,  which,  as  we  think, 
is  correctly  stated,  is  as  follows :  "  It  is 
"  necessary  that  the  person  claiming  the 
"  right  of  pre-emption  should  declare  his 
"  intention  of  becoming  the  purchaser  imme- 
"  diately  on  hearing  of  the  sale"  (which  we 
may  observe  is  the  tulub-i-moasibat)  "  and 
"  that  he  should,  with  the  least  practicable 
"  delay %  make  affirmation  by  witness  of  such 
"  his  intention  either  in  the  presence  of  the 
"  seller  or  of  the  purchaser,  or  on  the  pre- 


"  mises." 


The  rule,  then,  stated  by  Sir  William  Mac- 
naghten is  that  the  tulub-i-ishaad  should  be 
made  zvith  the  least  practicable  delay.  Now, 
on  referring  to  the  authorities  on  Mahome- 
dan  Law  which  have  been  brought  before 
the  Court  by  Mr.  Twidale,  it  is  clear  that 
the  rule  is  one  fairly  deducible  from  those 
authorities. 

The  first  to  which  we  may  refer  is  Bail- 
lie's  Digest  of  Mahomedan  Law.  At  page 
483  he  says :  "  The  making  of  this  demand 
"  (of  pre-emption)  is  measured  by  the  ability 
"  to  do*so.  And  when  one  is  able  to  make 
"  the  demand  in  the  presence  either  of  the 
"  purchaser  or  the  seller  (though  only  by 
"  letter  or  a  messenger)  and  fails  to  do  so, 
"  the  right  of  pre-emption  is  annulled,  to 
"prevent  injury  to  the  purchaser.  If  he 
"  (that  is  the  claimant)  leave  the  nearest  to 
"  go  to  one  more  remote,  all  being  in  the 
"  same  city,  the  right  is  not  annulled  on  a 
"  favorable  construction ;  otherwise,  if  the 
"  more  remote  be  in  another  city  or  in  one 
"of  the  villages  belonging  to  the  same 
"  city." 

It  is  plain,  therefore,  that  if  the  pre- 
emptor,  instead  of  going  to  the  persons 
who  reside  nearest  to  him,  goes  either  to  the 
seller  or  purchaser  who  lives  in  another  city 
at  a  distance,  without  taking  care  to  give 
prompt  notice  to  one  that  is  nearest,  he  loses 
his  right. 

There  is  also  a  passage  cited  by  Mr. 
Twidale  from  the  Jnayah,  a  commentary  on 
the  Hedaya,  which  is  thus  spoken  of  by 
Mr.  Morley  in  his  Digest  of  Indian  Cases. 
He  says  that  it  was  written  by  Shaikh 
Akmal-od-din  Mahomed  Ben  Mahmud,  who 
died  in  the  Hijree  year  786,  A.  D.  1384, 


and  adds,  "  The  Inayah  is  much  esteemed  fc 
its  studious   analysis   and   interpretation 
the  text."  In  that  book,  Volume  IV.,  ^tj 
251,  commenting  on   the   last   line  of 
1  st  paragraph,   page    573    of  the  Hedaj 
where  the  author  of  the  Hedava  is  si 
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ing  of  the  delay  of  the  litigation,  the  C< 
mentator  says:    "Nehaya  says  from  Znl 
"  eera  that  when  the  Shu  See  is  absent 
"  afterwards  was  informed  of  the  sale, 
"he  should  make  moasibat,  and  after 
"  he  should  get"  (that  is,  be  allowed)  u\ 
"much  time  as  will  enable  him  to  goto 
"  purchaser  or  seller  of  the   property 
"  ishaad ;  but  if  this  time  has  expired,  at 
"he  did  not  himself  go,  or  send  some 
"  then  the  shuffa  is  invalid." 

Mr.  Samuells,  the  Judge,  who  was  ia 
minority  when  the  case  was  before  the  Si 
der  Court,  puts  the  rule,  as  it  appears  to 
upon  the .  true  ground.  He  says:  Kf" 
"futwa  of  the  law-officer  is  quite  ii 
"concileable  with  the  principles  stated 
"  Macnaghten,  and  no  authority  is  given 
"  the  doqtrine  which  it  enunciates  on 
"subject  of  the  tulub-i-ishaad.  It  is 
"opinion  of  the  law-officer  apparently 
"tulub-i-ishaad  may  take  place  at  a 
"time  subsequent  to  the  tulub-i-moasil 
"within  the  period  of  limitation.  We 
"this  the  law  of  pre-emption,  no  put  ' 
"  of  property  from  a  Mahomedan  would 
£  safe ;  for  tulub-i-moasibat  may  be, 
"  constantly  is,  a  private  act  which  the  pi 
"  chaser  against  whom  the  right  is  claim 
"  has  no  power  of  questioning  or  refatii 
"and  the  tulub-i-ishaad  is  the  only  publ 
"  act  connected  with  the  claim  to  pre-em| 
"tion  of  which  the  purchaser  has 
"sarily  any  cognizance.  It  appears  to 
"  clear  from  the  text-books  that  the  tuloj 
"i-ishaad  is  the  public  affirmation  of  A 
"tulub-i-moasibat,  and  that  it  mast 
*'  place  as  soon  after  the  shuffee  has 
"of  the  sale  and  pronounced  the  tulab-i- 
"  moasibat  as  he  can  procure  witnesses  and 
"  proceed  to  the  premises,  or  to  the  presence, 
"  of  the  seller  or  purchaser.  What  may  be 
"  the  *  least  practicable  delay'  in  such  cases  » 
"  matter  of  evidence.  The  Court  must  de- 
cide in  each  case  whether  due  diligence 
"  has  been  use«d  or  not." 

We  are  of  opinion,  then,  that  the  first 
branch  of  the  question  put  to  this  FnH 
Bench  must  be  answered  in  the  negative, 
and  the  second  in  the  affirmative. 

The  case  will  go  back  to  the  Division 
Court  for  final  orders. 
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The  15th  March  1871. 


Present : 


The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  J.  B. 
Phear?  Judge. 

Limitation — Promissory  note— Sunday— Clause 
9,  Section  1,  Act  XIV.  of  1859. 

On     Appeal  from    the   judgment    of    the 
Bon  tie     G.     C.     Paul,     exercising    the 
Oridinary   Orginal   Civil  Jurisdiction  of 
i      the  High  Court. 

i  Tara  Chand  Ghose  (Defendant),  Appellant, 

1 

versus 

l 

\  Moonshee    Abdool    Ali    (Plaintiff), 

Respondent. 

The   Advocate-General  and  Lowe  for  the 

Appellant. 

Hyde  for  the  Respondent.  # 

The  day  on  which  a  promissory  note  payable  on 
demand  is  made  should  be  excluded  in  computing  the 
period  of  limitation. 

The  word  "time"  as  used  in  Clause  0,  Section  1,  Act 
XIV.  of  1859,  is  equivalent  to  "date"  or  to  "day  of 


M 


Qucere. — When  the  last  day  for  the  presentation  of  a 
J  plaint  falls  on  a  Sunday,  can  the  plaint  be  presented 
!    on  the  following  day  ? 


Im  this  case,  the  plaintiff  sued  on  a  pro- 
missory   note,   payable   on    demand,    dated 
the    14th    November    1867.     He    filed    his 
plaint  on  the  14th  November  1870,  the  day 
on  which  the   High  Court   re-opened  after 
the    Dusserah    vacation.     At    the    hearing 
before    Paul,   J ,   Lowe   for   the    defendant 
contended  that,  the  note  being  one  which 
was  payable  on  demand,  the  <late  of  the  note 
should  be  included  in  computing  the  period  of 
limitation,  and  that  the  suit  was  barred  under 
the    Statute    of    Limitations.    The    learned 
Counsel  cited  Rajkisto   Roy  vs.  Dinobundoo 
Surmah,  3  W.  R.,  S.  C.  Ct.  References,  5 ; 
Norton  vs.    £11  am,  2  Meeson  and   Welsby 
461 ;  Hempammal  vs.  Hanooman,  2  Madras 

t 


H.  C.  Reports  468;  Christie  vs.  Fonsjck, 
1  Selwyn's  Nisi  Prius  372,  nth  Edition; 
Rex  vs.  Adderley,  2  Douglas  463;  1 
Jarman  on  Wills  39,  3rd  Edition;  Lester 
vs.  Garland,  15  Vesey  257;  Bellairs  vs. 
Hester,  1  Lord  Raymond's  Reports  280; 
and  Anonymous,  1  idem  480;  Grant  vs. 
Grant,  4  Younge-and  Colly er  256;  2 
Stephen's  Commentaries  280;  Anonymous, 
1  Salkeld  44- 


As  the  defendant  called  no  evidence, 
Hyde  for  the  plaintiff  was  not  permitted  to 
address  the  Court,  but  referred  the  Court  to 
the  following  cases,  on  which  Lowe  com- 
mented in  reply. 

Ex  parte  Krishna  Padhe,  6  Bombay 
H.  C.  Reports  50;  Lakshuman  Sakharam 
vs.  Ranu  Bin  Sidoji,  6  idem  51  ;  Isaacs  vs. 
The  Royal  Insurance  Company,  5  L.  R., 
Exch.,  300  ;  Ramonee  Soonduree  Dossia 
vs.  Punchanun  Bose,  4  W.  R.  105,  Civil 
Rulings;  Radha  Monee  Chowdhrain  vs. 
Bungshee  Mohun  Doss,  4  W.  R.  30,  Act 
X.  Rulings ;  In  the  matter  of  Palamyaudy 
Pillay,  4  Madras  H.  C.  Reports  330;  and 
Mundy  Chinna  Comarappa  Setti  vs.  Rama- 
sawmy  Setti,  4  idem  409. 

The  judgment  of  Paul,  J.,    was  in  the 
following  terms ; — 


This  is  a  suit  on  a  promissory  note  dated 
14th  November  1867,  payable  on  demand, 
The  plaint  was  filed  oh  the  14th  November 
1870.     The  defendant,  who  is  not  personally 
present,  through  his  Counsel  contends,  firstly, 
that  he   never   made   the   promissory  note, 
and,  secondly,  that  if  he  made  it,  the  action 
founded  on  it  is  barred  by  limitation.     On 
the  first  issue,  I  have  no  difficulty  in  finding 
on  the  evidence    that   defendant    did  make 
the  promissory  note.     On  the  second  issue 
Mr.  Lowe  has  raised  a  point  which  appears 
to  me  to  be  of  a  very  elementary  character, 
viz..  that,  in  an  action  on  a  note  payable  on 
demand,  the  cause  of  action  arises  when  the 
note  was  made.     I  think  the  learned  Counsel 
on  the  other  side,  without   in  the  slightest 
degree  endangering  his  case,  might  readily 
concede  thus  far.    Starting  from  this  position, 
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Mr.  JLowe  has  contended  that  the  three 
years*  prescribed  by  law  for  bringing  an 
action  from  the  time  the  cause  of  action 
arose,  expired  oh  the  13th  November,  and 
that  plaintiff  was  too  late  in  filing  his  plaint 
on  the  14th  November.  It  is  admitted  that 
the  13th  of  November  was  a  Sunday.  I  am 
of  opinion,  on  both  points,  against  Mr. 
Lowe's  contention.  I  am  of  opinion  that 
the  13th  November  was  a  dies  non,  and 
assuming  that  the  plaintiff's  three  years 
expired  on  that  day  the  plaintiff  was  enti- 
tled to  file  his  plaint  on  the  next  day,  viz., 
on  the  14th  November.  T)n  this  point  Arch- 
bold's  Practice  has  been  referred  to,  and 
following  that  authority  it  is  quite  clear 
that  when  a  party  has  to  perform  an  act  by 
a  certain  day,  and  the  last  day  falls  on  a 
holiday,  and  when  the  Court  is  shut,  he  is 
entitled  to  come  to  Court  on  the  following 
day.  Against  this  position  a  decision  of  a 
Full  Bench,  reported  in  the  3rd  Volume  of 
the  Weekly  Reporter,  Small  Cause  Court  Re- 
ferences, page  5,  is  cited.  That  case  rules 
that,  under  Act  XIV.  of  1859,  a  suit  is  barred 
by  limitation  where  the  time  for  its  institution 
expires  on  a  holiday.  The  learned  Chief 
Justice  seemed  to  think  that  the  period 
having  been  fixed  by  Statute  the  Court  had  no 
discretion  to  extend  the  time.  With  the 
greatest  deference,  I  think  that  I  am  uot 
called  on  to  extend  the  time,  but  merely  to 
consider  whether  the  practice  in  this  country 
and  in  England  in  cases  of  this  sort  should 
be  followed  or  not. 

In  the  6th  Bombay  High  Court  Reports, 
page  50,  I  find  it  laid  down  that  when  the 
last  day  for  presenting  an  appeal  falls  upon  a 
Sunday  or  close  holiday,  an  additional  day  is 
to  be  allowed  for  the  presentation  of  the 
memorandum  of  appeal.  I  think  that  the 
same  principle  must  apply  to  a  plaint.  That 
case  is  a  clear  authority  in  support  of  the 
view  which  I  take,  that,  supposing  the  last 
day  falls  on  a  holiday,  a  party  is  entitled  to 
come  into  Court  the  next  day. 

With  regard  to  the  second  branch  of  the 
proposition,  I  think  that  the  plaintiff  is  not 
barred  by  limitation,  but  that  he  was  in  time 
on  the  14th  of  November.  The  case  in  the 
next  page  of  the  6th  Volume  of  the  Bombay 
High  Court  Reports,  to  which*  I  have  already 
referred,  is  a  decision  of  Sir  Richard  Couch, 
the  Chief  Justice  of  this  Court,  who  was 
th£h  the  Chief  Justice  of  Bombay.  It  was 
there  held  that  the  date  on  which  a  debt 
becomes  payable  is  to  be  excluded  in  calcu- 


lating the  period  of  limitation.     I  think  tint; 
is  a  correct  view  of  the  law  and  follows  tte 
words  of  the  Act,  which  are  "  the  period  of 
three  years  from   the   time   when  the  debt, 
became  due,  Sec. "     Now  it  is  admitted  that] 
the  debt  was  due  on   the   13th   November,! 
and  three  years  from,  that  time  is  the  14th 
of  November.     It  is  said  that  the  law  doer 
not  allow  us  to  take  notice  of  fractions  of 
a  day.     Admitting  that  to  be  so,  I  am  not 
bound  to  compute  the  time  from  any  partienhr 
portion  of  the   13th  November,  the  day  Oft 
which  the  debt  became  due,  and  the  plaintiff 
was,    therefore,    well   in   time   on  the  14th 
November  1870. 

I  am  glad  I  am  able  so  to  construe  the 4 
law  in  this  case  as  to  prevent  what  I  mug  I 
consider  a  dishonest  defence  from  succeeding. . 
It  is  said  that,  because  the  law  allows  a  de* 
fendant  to  shelter  himself  under  a  plea  d 
limitation,    therefore    the    defence    is   not 
dishonest.    The  law,  no  doubt,  allows  ade»< 
fence  of  this  kind  to  be  set  up  with  a  vie*1 
to  prevent  the   agitation  of  stale  demands,  i 
but  there  is  nothing  in  the  law  which  con* 
travenes    the   principles   of    morality  which 
are  set  at   defiance  by   an   individual  who, 
taking  advantage  of  a  doubtful  interval  of 
24  hours,  unblushingly  endeavours  to  avoid 
thereby  the  payment  of  a  just  debt. 

For  the  reasons  I  have  given,  I  decree  the 
ftmount  sued  for  to  the  plaintiff  with  costs 
on  scale  No.  2. 


The  Advocate-General  and  Lowe  appeared  ; 
for  the  appellant,  and  in  addition  to  the  cases  i 
relied  on  in  the  first  Court,  cited  Castle  3& 
Burditt,  3    Term    Reports    623  ;  Webb  w. 
Fairmancr,    3    Meeson    and     Welsby  473;  . 
Fenton  vs.  Emblers,  3  Burrows   1279. 

Hyde  for  the  respondent  was  not  called  00. 

The    Court    delivered   the  following 
judgments : — 

Phear,  J. — This  appeal  turns  upon  a  yttj 
small  point.     The  question  for  us  to  deter- 
mine  is  shortly  this,    namely,   what  is  the 
precise  meaning  of  the  words  of  Clause  9 
of  Section  1,  Art  XIV.  of  1859,  "the  period 
of   3  years   from    the  time   when  the  debt 
became    due."     Mr.    Graham   argued  that 
these  words  must  have  regard  at  least  to  the 
exact  minute  when  the  promissory  note  pay- 
able on  demand  was  made  by  the  defendant 
so  that  a  portion  of  the  day  upon  whkh  the 
note  was  made  must  be  reckoned  in  the 
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'period  of  three  years.  I  think  that  this  is  not 
heo.     It  seems  to  me  that  the  word  "  time ''  as 
Ithese   used   is  equivalent  to   "  date"   or  to 
"day  of  date;7'  and  it  has  been  decided  in 
very  many  cases  that,  when   the  period   is 
limited  from  the  date  or  from  the  day  of 
date,  it  does  not  commence  to  run  until  the 
iay  has  expired.     I  think  therefore  that,  in 
the  present  case,  the  period  of  limitation  did 
not  commence  to  run  until  midnight  between 
the  14th  and  15th  of  November  1867.    The 
suit   was  brought  on  the    14th    November 
1870,  and  was,  therefore,  brought  on  the  last 
day  of  the  period  of  three  years  which  com- 
menced at  midnight  between  the  1 4th  and 
15th  of  November  1867.     In  other  words, 
;jt  was  brought  within  the  period  of  three 
\  years  prescribed  by  the  Clause  of  the  Limi- 
tation Act  to  which  I  have  referred. 

I  think,  therefore,  that  the  appeal  should 
be  dismissed  with  costs  on  scale  No.  2. 
•  While  I  say  on  these  grounds  that  the 
appeal  should  be  dismissed,  I  desire  to  ab- 
stain from  expressing  my  concurrence  in  the 
judgment  of  the  learned  Judge  below  so  far 
\  as  regards  the  value  of  Sunday  in  reckoning 

the  period  of  limitation. 
I  Norman,  C,  J. — I  gave  judgment  on  a 
I  former  occasion  to  the  same  effect  in  a  case 
i  argued  by  Mr.  Macrae  before  me,  and  I  have 
[  not  heard  anything  to  induce  me  to  change 
my  opinion. 


The  5th  June  1S71. 

Present : 

The  Hon'ble  J.  B.  Phear  and  A.  G.  Mac- 
pherson,  Judges. 

Hoondee— Endorsement— Acceptance— 

Forgery. 

Appeal  from  the  judgment  of  the  Hon'ble 
G.  C.  Paul,  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court. 

Thakoor  Doss  (Plaintiff),  Appellant, 

versus 

Fatten  Mall  (Defendant),  Respondent. 

Marindin  and  Evans  for  the  Appellant. 

The  Advocate-General  and  Loive  for  the 
Respondent. 

The  plaintiff  was  the  purchaser  and  owner  of  a  hoondee 
trom  tne  holder  or  person  who  had  deposited  the  con- 
ftideratiofwnoney ;  and  he  endorsed  the  same  for  reali- 
ution  only.    Tne  defendant  was  the  purchaser  of  the 
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hoondee  (after  it  had  been  lost  or  stolen)  by  means  of  a 
forged  special  endorsement  to  his  vendor  before  accept- 
ance and  a  forged  endorsement  to  himself  after  accept- 
ance. The  question  was  whether  the  defendant,  by 
reason  of  having  been  a  purchaser  for  valuable  consider- 
ation without  notice  of  his  vendor's  want  of  title,  ob- 
tained a  good  title  to  the  hoondee,  notwithstanding  the 
two  forgeries.  Held  that,  in  considering  the  right  to  a 
hoondee,  a  reasonable  construction  must  be  put  upon 
the  words  of  an  endorsement  or  acceptance  just  as  much 
as  upon  any  other  part  of  the  document;  and  when  a 
Hindoo  maker  or  rightful  owner  of  a  hoondee,  payable 
in  terms  to  the  shajoog  or  a  respectable  holder  thereof, 
endorses  it  as  sold  or  sent  to  A,  he  obviously  means  to 
pass  the  right  of  dealing  with  the  hoondee  to  A  alone  ; 
and  that  after  a  special  endorsement  to  A,  the  hoondee 
cannot  be  validly  transferred  to  B  otherwise  than  by  A 
or  by  A's  authority. 

Semble. — There  is  no  rule  of  Hindoo  Law,  customary 
or  otherwise,  which  would  have  the  effect  of  making  the 
word  shajoog  mean  payable  to  bearer,  cjuite  independent- 
ly of  the  endorsements ;  nor  any  principle  of  mercan- 
tile expediency,  having  the  force  of  law  or  otherwise, 
which  would  be  served  by  disregarding  the  direction  of 
the  endorser,  and  treating  a  specially  endorsed  and  spe- 
cially accepted  hoondee  as  if  it  were  an  English  negoti- 
able instrument  made  payable  to  bearer. 

The  plaintiff  in  this  suit  alleged  that  be- 
tween the  1st  and  10th  of  Magh  1926,  Da- 
beeram  Ameechund  of  Bhowanee  endorsed 
to  their  firm  for  value  a  certain  hoondee 
drawn  at  Bhowanee  by  Chuttoorbooj  Moor- 
leedhur  in  favor  of  the  said  Dabeeram  Amee- 
chund on  the  firm  of  Koonjaloll  Byjeenauth 
of  Burrabazar  in  Calcutta,  for  the  sum  of 
sicca  Rs.  2,300,  and  bearing  date  the  1st  day 
of  the  dark  side  of  the  moon  in  Magh 
1926,  and  payable  61  days  after  date.  The 
plaintiff  thus  became  the  owner  and  pro- 
prietor of  the  hoondee,  and  he  endorsed  the 
same  for  the  purpose  of  realization  only, 
and  forwarded  it  to  the  banking  firm  of 
Ramloll  Buddree  Doss  of  Calcutta  for  re- 
alization, but  it  was  lost  or  stolen  between 
Delhi  and  Calcutta,  and  never  reached  the 
hands  of  Ramloll  Buddree  Doss,  who  there- 
upon gave  notice  to  the  plaintiff  of  the  loss, 
and  on  the  12th  February  1870  had  a  letter 
sent  through  his  attorney  to  Koonjaloll 
Byjeenauth,  in  which  notice  was  also  given 
to  them  of  the  loss  of  the  hoondee,  and  they 
were  warned  that,  if  they  paid  the  amount 
of  the  same  to  any  person  except  to  Ram- 
loll Buddree  Doss,  they  would  be  held 
liable  for  all  losses  and  costs  arising  to 
them,  and  all  persons  bond  fide  interested 
therein,  and  that  they  would,  moreover,  be 
liable  to  pay  the  amount  thereof  over  again. 

The  plaintiff  then  stated  that,  on  hearing 
of  the  loss  of  the  hoondee,  he  procured  a 
duplicate  of  i^from  the  drawers  and  endor- 
see, and  forwarded  the  duplicate  also  to  Ram- 
loll Buddree  Doss,  who  thereupon  presented 
the  same  for  payment  to  Koonjaloll  Byjee- 
nauth, who  replied  that  they  had  accepted 
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the  original  hoondee  in  favor  of  Urjoon  Doss 
Hazfteemull  before  the  receipt  of  the  letter 
of  the  1 2th  ultimo,  and  the  acceptors  stated 
that  Ramloll  Buddree  Doss  were  well  aware 
of  that,  and  they  added  that  the  hoondee 
was  then  in  the  hands  of  Soorujmull  Sahoy- 
mull. 

On  receipt  of  the  acceptors'  reply,  Ram- 
loll Buddree  Doss  sent  a  letter  through  his 
attorney  to  the  firm  of  Urjoon  Doss  Hazaree- 
mull,  in  whose  favor  Koonjaloll  Byjeenauth 
alleged  themselves  to  have  accepted  the 
hoondee,  inquiring  whether  they  had  pre- 
sented the  same  for  acceptance,  but  Urjoon 
Doss  Hazareemull  denied  all  knowledge  of 
the  hoondee.  A  letter  was  thereupon  address- 
ed again  to  Koonjaloll  Byjeenath,  inform- 
ing them  that  Urjoon  Doss  Hazareemull  de- 
nied that  they  had  presented  the  hoondee 
for  acceptance  to  them,  and  the  duplicate 
hoondee  was  a  second  time  submitted  to 
them  for  payment,  Ramloll  offering  to  grant 
them  an  indemnity,  holding  them  harmless, 
and  indemnified  against  any  one  who  may 
compel  them  to  pay  the  money  over  again  on 
the  original  hoondee.  No  answer  was  re- 
ceived to  that  communication  by  Ramloll 
Buddree  Doss  who  were  unable  to  obtain 
any  further  information  in  respect  of  the 
hoondee. 

The  plaintiff  then  charged  that  the  hoon- 
dee was  at  the  due  date  thereof,  and  was 
still  at  the  time  of  the  institution  of  the 
suit,  in  the  hands  of  the  defendant's  firm  of 
Soorujmull  Sahoymull,  from  whom  he  de- 
manded the  hoondee;  but  the  defendant 
having  refused  to  deliver  it  to  the  plaintiff, 
and  also  to  disclose  from  whom,  and  how  he 
got  it,  or  why  he  retained  it,  the  plaintiff 
brought  this  suit,  praying  that  the  defend- 
ant might  be  ordered  to  deliver  up  to  him  the 
said  hoondee  or  to  pay  the  value  thereof. 
The  Hoondee  in  question  was  in  these  terms: — 
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nauth  at  the  auspicious    port  of  Calcutta 
whose  salutations  you   will  accept,  further] 
we  draw  one  hoondee  on  you  for  Rupees  %goo 
(in  letters  two  thousand  three  hundred),  the! 
half  of  which  being  eleven  hundred  and  fifty, [ 
the    double    of    which     being    the    whole  | 
amount,  was  deposited  here  by  Dabeew 
Ameechund  on  Tuesday,  the  first  day  ot| 
the  dark  side,  in  money  payable  sixiy-oi 
(6i)  days  after  date  in  current  hoondee  ru- 
pees.     The    depositing    Dhunee    says  the 
hoondee  is  lost:  if  that  hoondee  is  lost,  after 
examining  your  books  carefully,  accept  this 
duplicate,  and  pay  its  value.    In   case  the 
hoondee  has  been  accepted  this  duplicate  I 
is  null;  read  it  and  tear  it  up.     We  have 
written  two  sunnuds  of  which  we  will  givcl 
credit  for  one  only ;  this  duplicate  is  written! 
on  the  10th  day  of  the  light  side  of  the  mooo| 
in  Maugh,  Sumbut  1926. 

(On  the  back  j 
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74-1. — To  Sha  Koonjalolljee  Byjeenauth. 

The  defendant  answered  that,  on  the  even-l 
ing  of  the  12th  Maugh  1927—81I1  January! 
1870,  a  broker  named  Ram  Kristo  came  to  his| 
cootee,  and  asked  Kaisree  Chund,  the  manag- 
ing gomashta    of    the    defendant's  cootee, 
whether    he    would    discount    two    several! 
hoondees  for  sicca  Rupees  2,300  each,  one 
drawn    upon   and  accepted    by    Koonjaloll 
Byjeenath  (the  hoondee  in  dispute  in  this 
suit)  and  the  other  drawn  upon  and  accepted 
by  Nursing  Doss  Hur  Doss,  which  were  in 
the  hands  of  Urjoon  Doss  Hazareemull  who 
would  receive  the  amount.    Kaisree  Chund! 
agreed  to  make  the  discount,  and  the  bargain 
was  then  struck,  and  the  broker  went  away. 
Later  in  the  same  night,  a  person  calliog| 
himself  Jaunkee  Persaud  came  to  the  de- 
fendant's cootee,  and  represented  to  Kaisree 
Chund  that  he  was  a  jemadar  in  the  ser- 
vice of  the  cootee  of  Urjoon  Doss  Hazaree- 
mull, and  at  the  same  time  handed  over 
to  him   two  hoondees.     Kaisree  Chund  in 
order  to  ascertain  the  genuineness  of  these 
acceptances    sent    these    hoondees    to  the 
respective    cootees    of    Koonjaloll    Byjee- 
nauth and  Nursing  Doss  Hur  Doss,  both 
of  whom   inspected  their  respective  hooo- 
'  dees,  and  acknowledged  their  acceptances. 
Kaisree   Chund   upon  being  satisfied  with 
I  the    truth    of  these  acceptances  paid  Ru- 
|pees  4,856-1  to  the  person  calling  himself 
Jaunkee    Persaud,  deducting  the  discount 
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b>st  the  rate  of  Rupees  7-8-0  per  cent,  per 
annum. 


me  defendant  proceeded  to  state  that,  on 
:-'0r  about  the  17th  February  iS^o,  it  was  re- 

Crted  in  the  Bazar  that  these  two  hoondees 
d  been  stolen  on  transit,  and  that  the  firm 
d  Ramloll  Buddree  Doss  had  given  notices 
r  to  the  acceptors  not  to  pay  them  on  maturity. 
[.'Kaisree  Chund,  on  hearing  this  report,  sent 
[  his  jemadar  to  the  cootee  of  Urjoon  Doss 
J  Hazareemull  to  ascertain  what  the  facts 
!  were.  The  jemadar  saw  Mungul  Chund,  the 
i  head  gomashta  of  Urjoon  Doss  Hazareemull, 
i  and  asked  him  about  these  hoondees,  where- 
>  upon  he  stated  that  he  knew  nothing  about 
them. 

L 

1  On  the  21st  March  the  hoondee  drawn 
I  upon  and  accepted  by  the  cootee  of  Koon- 
jaloll  Byjeenauth  became  due,  but  was  not 
paid  by  Koonjaloll  Byjeenauth  inasmuch  as 
he  alleged  that  he  had  received  notice  not 
to  pay  the  same.  The  plaintiff's  attorney 
caused  the  same  to  be  presented  to  the 
cootee  of  Koonjaloll  Byjeenauth  and  demand- 
ed payment  thereof;  when  their  head  gom- 
ashta, Juggernath,  declined  to  pay  the  same, 
staling  as  a  reason  that  this  hoondee  had  been 
stolen,  whereupon  the  same  was  protested 
for  non-payment. 

On  the  18th  of  March  last  the  hoondee 
drawn  up  and  accepted  by  the  cootee  of 
Nursing  Doss  Hur  Doss  became  due,  and  ttye 
defendant  again  through  his  attorney  caused 
the  same  to  be  presented  to  Nursing  Doss 
Hur  Doss,  and  demanded  payment  thereof,  but 
their  head  gomashta  Jaitmull  declined  to 
pay  the  same,  stating  the  same  reasons  as  had 
been  given  by  Koonjaloll  Byjeenauth,  where- 
upon that  hoondee  was  also  protested  for 
non-payment. 

On  the  same  day  notice  of  dishonor  was 
also  given  to  the  cootee  of  Urjoon  Doss 
Hazareemull  to  which  a  similar  reply  was 
received  as  in  the  case  of  the  first  hoondee. 

The  defendant  further  stated  that  no  no- 
tice of  the  loss  of  the  hoondee,  the  subject 
of  this  suit,  was  advertised  in  any  of  the 
newspapers  of  Calcutta  or  of  the  Upper  Pro- 
vinces, and  the  defendant  at  the  time  he  took 
the  same,  and  until  the  time  of  the  rumour 
mentioned  was  wholly  ignorant  that  it  had 
been  stolen  on  its  transit.  He  contended 
that,  as  the  hoondee  on  the  face  of  it  appear- 
ed payable  to  the  holder  and  not  payable 
to  any  particular  person  or  persons,  he  was 
justified  under  the  circumstances  in  discount- 


ing it  and  paying  the  amount  to  Urjoon  Doss 
Hazareemull  without  making  any  inquiry  as 
to  its  previous  endorsements. 

The  judgment  of  the  Lower  Court  from  which 
the  appeal  was  laid  was  as  follows : — 

Paul,  J, — In  this  case  plaintiff  sues  de- 
fendant to  recover  back  a  certain  hoondee 
or  its  value.  The  hoondee  is  in  the  ordi- 
nary form  drawn  by  certain  persons  on 
Koonjaloll  Byjeenauth  and  payable  to  a 
respectable  holder  thereof.  This  hoondee 
seems  to  have  been  purchased  by  the  plaint- 
iff's firm  with  the  intention  of  sending  it 
down  to  Calcutta  from  Delhi,  where  they 
are  carrying  on  business,  to  the  firm  of 
Ramloll  Buddree  Doss,  their  constituents 
in  Calcutta,  for  realization  on  their  behalf. 
The  plaintiff  and  his  son  have  satisfactorily 
pioved  that  the  hoondee  was  purchased  by 
the  plaintiff's  firm,  and  that  it  was  purchased 
with  the  intention  of  despatching  it,  and 
they  kept  a  memo,  of  all  the  hoondees 
which  were  despatched.  On  the  24th 
January  they  say  they  enclosed  this  hoondee 
in  a  letter,  and  they  believe  it  was  despatch- 
ed on  the  same  day.  There  is  no  direct  evi- 
dence to  show  that  the  letter  containing  the 
hoondee  was  actually  despatched,  but,  from 
all  the  circumstances  of  the  case,  I  am  led  to 
believe  the  original  intention  of  despatching  it 
was  carried  out.  The  only  two  endorsements 
on  the  hoondee  at  the  time  the  plaintiff  says  it 
left  his  hands  were,  first,  the  endorsement 
of  the  purchase  by  the  plaintiff,  and,  secondly, 
the  endorsement  of  the  plaintiff  himself,  with 
the  words  added,  "Sent  to  Bhaie  Ramloll 
Buddree  Doss  for  realization;"  the  plaintiff 
and  his  son  both  swear  that  the  name  of 
Ramloll  Buddree  Doss  was  on  the  hoondee 
when  it  was  enclosed  in  the  letter,  that  this 
is  the  identical  hoondee  which  they  purchased, 
and  that,  in  place  of  the  words  "Ramloll 
Buddree  Doss,"  there  is  now  the  name  of  the 
firm  "  Urjoon  Doss  Hazareemull."  Now,  the 
plaintiffs  firm  were  not  in  the  habit  of 
doing  business  with  UrjoOn  Doss  Hazareemull, 
and  they  could  not  have  made  the  endorse- 
ment in  favor  of  Urjoon  Doss  Hazareemull ; 
consequently  I  cannot  but  accept  the  statement  - 
of  the  plaintiff  and  his  son  that  the  endorse- 
ment was  to  Ramloll  Buddree  Doss  in  the 
first  instance,  and  the  words  Urjoon  Doss 
Hazareemull  have  been  substituted  for  Ram- 
loll Buddree  Doss  by  the  latter  name  being 
expunged  and  the  former  name  being  written 
in  its  place.  On  looking  at  the  hoondee  care- 
fully, there  appears  to  be  a  rubbing  out,  but 
not  an  ordinary  erasure,  and  it  is  probable 
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some  chemical  process  was  used  to  effect  that. 
But  Ihe  change  of  name  indicated  on  the 
back  of  the  hoondee,  though  manifest  to  a 
scrutinizing  eye  during  the  day,  is  not  palpa- 
bly so,  and  would  not  be  noticed  when  the 
hoondee  is  seen  at  night.  That  being  so,  it 
is  obvious  that  at  night,  when  shroffs  or 
native  bankers  invariably  transact  their  hoon- 
dee business  with  the  aid  of  very  common 
and  not  over-bright  lights,  the  altered  appear- 
ance of  the  endorsement  would  not  manifest 
itself,  or  be  detected,  and  more  especially 
by  an  old  man  such  as  the  defendant's  go- 
mashta  Kaisree  Chund  is.  Therefore,  on  this 
part  of  the  case,  wholly  believing  the  plaintiff 
that  the  alteration  was  made,  I  consider 
that  the  alteration  is  one  that  the  defendant 
could  not,  and  would  not,  find  out.  Kaisree 
Chund,  however,  says  that  he  did  not  examine 
the  hoondee  carefully,  and  that  he  only  look- 
ed at  and  trusted  the  endorsement  (so  to 
speak)  on  the  face  of  the  hoondee.  His 
doing  so  cannot  form  matter  of  complaint, 
because  the  acceptance  was  in  favor  of  a 
respectable  firm  by  another  respectable  firm, 
to  whom  Kaisree  Chund  sent  to  enquire  if 
their  acceptance  was  genuine,  and  on  being 
satisfied  on  that  point,  he  had  every  reason 
to  believe  that  the  previous  endorsements 
were  true.  I  cannot  believe  that  he  would 
have  paid  a  large  sum  on  a  hoondee,  the 
genuineness  of  which  he  had  the  slightest 
reason  to  doubt.  The  payment  of  a  large 
sum  of  money  on  the  hoondee  is  a  cogent 
reason  for  believing  the  bona  fides  of  the 
transaction  on  the  part  of  the  defendant  in 
the  absence  of  any  thing  to  the  contrary.  I 
am  satisfied  that  full  value  was  given  by  the 
defendant  for  the  hoondee,  and  there  is  no 
shadow  of  suspicion  that  there  was  any  im- 
proper dealing  with  the  hoondee  by  the 
defendant  at  the  time  of  the  payment  under 
discount  and  transfer  to  him.  I,  therefore,  hold 
that  the  defendant  is  a  bond  -fide  holder  for 
value  and  without  notice. 

Then  that  being  so,  has  the  plaintiff  shown 
any  thing  which  entitles  him  to  recover  this 
hoondee  from  the  defendant  ?  Now,  the  plaint- 
iffs contention  is  composed  of  various  branch- 
es which  I  proceed  to  consider.  The  plaintiff 
contends  that  any  body  taking  the  hoondee 
must  take  it  according  to  the  import  of  the 
hoondee  itself.  I  do  not  think  that  is  so 
exactly.  I  think  it  is  the  acceptor  who  has 
to  pay  to  a  respectable  holder.  But,  how- 
ever that  may  be,  assuming  that  the  term 
respectable  holder  is  applicable  to  every 
transferer  and  transferee,  and  that  every 
transferee  must  acquire  his  title  from  a  re- 


spectable  holder,  I  do  not  think  there 
any  thing  in  this  case  to  show  that  the  tei 
of  the  hoondee  have  been  departed  from  . 
the  value  of  the  hoondee  being  paid  bjTtl 
defendant  to  a  person  not  answering  the  d< 
scription  of  shajoog  or  respectable  holder, 
this  head  it  is  only  necessary  to  state  v( 
shortly  what  the  witnesses  say.  It  may 
taken  on  the  evidence  of  the  two  last  i 
nesses,  Hurgobind  and  Chundeemull,  call 
on  behalf  of  tfie  defence,  that  Jaonto 
Persaud  was  not  seen  by  them  before 
occasion  on  which  he  came  with  the  hoondee; 
but  I  do  not  think  the  evidence  of  Kaisn 
Chund  on  this  point  is  false.  Kaisree  Choi 
says  that  he  knew  the  firm  of  Urj< 
Doss  Hazareemull,  and  that  he  knew 
Jaunkee  Persaud  was  their  jemadar,  and 
seen  him  before  at  the  cootee  of  defends 
of  which  he  was  the  principal  goxnasbt 
He  was  pressed  very  hard  to  swear  whcth< 
there  was  any  entry  in  any  of  his  books 
a  previous  payment  to  Jaunkee  Persaud,  bi 
he  said  that  he  had  brought  only  the  boot 
for  one  year  to  Court,  and  that  he  woul 
not  swear  that  there  were  entries  in 
books  which  were  not  in  Court,  as  he  couk 
not  remember,  but  he  did  swear  that 
knew  Jaunkee  Persaud,  and  had  seen  hi  i 
before  at  his  the  defendant's  cooiee.  lj 
may  be  that  the  defendant's  firm  had  n< 
business  with  Urjoon  Doss  HazareemullE 
and  yet  Jaunkee  Persaud  may  have  gone 
tfce  defendant's  cootee  with  a  friendly  jeraij 
dar  or  done  business  for  a  friend  of  his, 
therefore  it  is  not  impossible  that  be  vt 
there  beforehand  that  Kaisree  Chund 
him.  I  am  not  prepared  to  disbelieve  tl 
evidence  of  Kaisree  Chund  (who  gave  hi] 
evidence  very  fairly,  and  did  not  press 
matter  too  far)  that  he  did  know  Jaonkw 
Persaud,  and  I  am  disposed  to  believe  thi 
he  did  know  Jaunkee  Persaud,  and  that  b< 
knew  him  to  be  the  jemadar  of  Urjooi 
Doss  Hazareemull. 

However,  I  think  this  point  immaterial 
in  the  present  case.  There  is  no  donbt 
that  a  hoondee  of  this  description  passes 
from  one  holder  to  another  according  to 
the  purport  on  the  face  of  the  hoondee  :  and 
therefore  every  person  who  has  possession  of 
a  hoondee  is  at  law  prima  facie  entitled 
to  ask  for  payment  of  it,  provided  be 
answers  the  description  of  shajoog.  Jaankce 
Persaud  did  not  ask  for  payment  of  ihii 
hoondee  to  him  as  Jaunkee  Persaud,  but 
on  behalf  of,  and  as  representing,  Urjoon 
Doss  Hazareemull,  whose  name  appeared 
on   the  hoondee   itself.    Coupling  the  fact 
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Jaunkee  Persaud  represented  himself 
the  jemadar  of  Urjoon  Doss  Hazaree- 
ill,  with  the  fact  that  the  hoondee  bore  the 
lorsement  of  the  persons  in  whose  favor 
was  accepted,  namely,  the  endorsement  of 
frjoon  Doss  Hazareemull,  and  it  being  clear 
the  last-mentioned  endorsement  has 
thing  suspicious  about  it,  I  say  that  the 
fendant's  gomashta  Kaisree  Chund  had 
rv  reason  to  believe  that  jaunkee  Per- 
wfcd  represented  his  principals  Urjoon  Doss 
Hazareemull.  who  were  undoubtedly  shajoog. 
|  contrary  inference  would  give  rise  to  the 
beatest  confusion,  as  every  time  a  hoondee 
presented  by  a  jemadar  (it  being  the 
riable  usage  to  present  hoondees  for 
sptance,  payment,  or  otherwise  by  jema- 
rs)  the  person  to  whom  a  hoondee  is  pre- 
ited  would  have  to  scrutinize  the  appear- 
:e  of  the  jemadar,  and  see  if  he  was 
Heel-looking  or  not,  and,  if  not,  he  would 
forced  to  make  inquiries.  I  think,  for  the 
rposes  of  business,  it  is  only  necessary  to 
whether  the  representations  made  by  a 
rson  in  possession  of  a  hoondee  are  such  as 
jq  would  ordinarily  believe ;  and,  if  so,  the 
Wily  essential  inquiry  is  as  regards  the 
:eptance  which  was  actually  made  in  this 
\,  and  was  found  satisfactory. 

It  appears  to  me  that,  if  the  hoondee  had 
;en  presented  without  any  endorsement,  it 
light  have  been  necessary  to  inquire  whe- 


entitled  to  deal  with  a  hoondee  under  these 
circumstances, and,  in  doing  so,  he  only  follows 
the    ordinary    course    of   business.     If  the 
above  view  is  not  correct,  then  I  consider 
that  when  the  endorsement  of  a  transferer 
(although  an  endorsement  on  such  a  hoondee 
is  nDt  necessary)  is  genuine,  that  fact  supplies 
the  necessary  inquiry  ;  for   it  indicates  that 
the  holder,  on  whose  behalf  the  hoondee  is 
accepted,  by  putting  his  endorsement,  and 
placing  it  in  the  hands  of  a  jemadar,  desires 
to   put   the  hoondee   in  circulation,  and  to 
transfer  it  for  value;  and  if  this  indication 'is 
the  clear  inference  from  these  circumstances, 
I  am  at  a  loss  to  make  out  what   inquiry 
a    person    discounting    such    a   hoondee   is 
bound    to     make.     An    inquiry,    under  the 
circumstances    assumed,     must     necessarily 
result  in  the  same  information  being  obtained 
as  the  facts  of  a  genuine  endorsement  and 
the     handing     over     the     hoondee     to     a 
jemadar    for    payment    or   discount   would 
clearly  indicate.     In  this  view  of  the  case, 
the  dilemma  suggested  by  Mr.  Marindin  is 
obviously  avoided.     If  the  present  endorse- 
ment of  Urjoon  Doss  Hazueemull  is  genuine, 
that   circumstance    places  the   title   of  the 
defendant  to  the  hoondee  beyond  all  doubt. 

The  question  which  I  have  next  to  consider 
is  whether  the  endorsement  of  Urjoon  Doss 
Hazareemull  is  genuine.  As  I  have  often 
said  before,  the   presumption,   even  in  this 
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bat  being  presented  by  a  man  of  the  class  of 
persons*  ordinarily  entrusted  with  hoondees, 
and  bearing  on  the  face  of  it  an  endorsement 
which  appeared  genuine,  I  do  not  consider 
any    further     inquiry     or    precaution     was 
necessary  as  regards  the  holder  then  desirous 
of  parting  with  it.  The  defendant's  gomashta 
honestly  believed  the  statement  of  Jaunkee 
Persaud,  and  he  found  that  statement  con- 
firmed by  an  endorsement  which  he  could 
sot  have  any   reason  whatever   to  suspect. 
Mr.  Marindin,  however,  endeavours  to  put 
the  case  in  the  form  of  a  dilemma  ;  he  says 
4a?,  if  the  hoondee  passed  by  endorsement, 
an  inquiry  need  not  be  made,  but  the  endorse- 
ment must  be  proved  to  be  genuine  ;  but  if  an 
endorsement  was  not  necessary,  an  inquiry 
was  necessary.    I  do  not  think  that  is  a  correct 
toolention.     I  think  that  a  person  is  reliev- 
ed from  inquiring   if  he   honestly  believes 
the  endorsement  on  the  hoondee  is  the  ge- 
nuine endorsement  of  a  shajoog,  because  then 
he  believes  that  the  same  shajoog,  by  putting 
hii  endorsement  and  placing  the  hoondee  in 
the  hinds  of  a  jemadar,  is  desirous  of  parting 


smallest  particle  of  reliable  evidence  which 
favors  innocence  and  rebuts- fraud,  if  there 
is  nothing  to  controvert  it,  should  be  care- 
fully considered  by  a  Court  of  Justice. 

First,  then,  as  to  the  direct  evidence  of 
the  endorsement.  The  direct  evidence  is 
the  evidence  of  three  persons :  the  Bank  of 
Bengal  Moonshee,  Sreeloll,  and  Gonesh  Doss. 
The  two  last-named  I  have  no  hesitation  in 
characterizing  as  disreputable  persons,  and 
I  disbelieve  their  statements :  I  allude  to 
Gonesh  Doss  and  Sreeloll.  The  former 
evidently  came  to  depose  to  the  endorse- 
ment on  the  hoondee  not  being  the  signature 
of  Mungul  Chund,  the  gomashta  in  Calcutta 
of  Urjoon  Doss  Hazareemull.  In  answer 
to  the  question  whether  the  signature  of 
the  firm  of  Urjoon  Doss  Hazareemull  on 
the  endorsement  of  the  hoondee  was  genuine 
or  not,  he  at  once  said  that  it  was  not  the 
writing  of  Mungul  Chund.  He  denied  before 
me  that  he  havi  the  smallest  notion 'of  what 
he  was  called  to  depose  to  in  Court,  but  it 
appeared  afterwards  from  his  answer  to  ques- 
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the  Court  that,  a  few  days  before,  he  had  been 
shown  this  identical  hoondee,  and  had  been 
questioned  as  to  the  signature  on  it  of  the 
name  of  Urjoon  Doss  Hazareemull.  He 
was  thus  clearly  guilty  of  deliberate  false- 
hood in  the  course  of  his  examination  in 
Court.  Apart  from  that,  his  means  of 
knowledge  were  obviously  worth  nothing. 
Further  he  savs  he  sat  in  one  corner  of 
the  room  and  Mungul  Chund  sat  in  another 
corner  of  the  same  room,  and  at  best  he 
came  into  existence,  so  far  as  this  case  is 
concerned,  after  the  goolmal  or  confusion 
had  taken  place,  and  Mungul  Chund  had  lost 
his  situation  as  gomashta  of  Urjoon  Doss 
Hazareemull,  and  at  a  lime  when  Mungul 
Chund  had  no  power  to  sign  the  name  of 
that  firm. 

The  other  witness  Sreeloll  was  very 
singular  in  his  demeanour  and  conduct  in 
the  witness-box.  He  began  several  of  his 
answers  by  saying  that  he  arrived  in  Calcutta, 
and  joined  the  firm  eleven  months  ago,  and 
then  went  on  giving  his  answer  to  questions 
wholly  unconnected  with  the  time  of  his 
coming  down  to  Calcutta.  He  knew  full 
well  that  he  would  be  cross-examined  and 
re-examined,  and  was  apparently  anxious  to 
remember  the  thread  of  his  story,  and 
consequently  harped  constantly  on  the  sub- 
ject of  his  arrival  in  Calcutta  eleven  months 
ago,  and  this  is  the  witness  whom  Mr. 
Marindin  wants  me  to  believe.  But,  to  go 
further  into  his  evidence,  he  says  that  he 
received  letters  from  Mungul  Chund,  and 
that  he  knows  Mungul  Chund's  handwriting. 
Of  course,  it  may  be  that  he  received  letters 
from  Mungul  Chund,  though  1  do  not  think 
that  that  is  likely.  Even  if  he  did  receive 
letters  from  Mungul  Chund,  those  letters 
would  not  contain  the  signature  by  Mungul 
Chund  of  the  firm  of  Urjoon  Doss  Hazaree- 
mull. I  think  I  may  fairly  dismiss  from 
my  mind  this  part  of  this  witness's  evi- 
dence. Then  when  he  came  down  to 
Calcutta,  he  says  he  saw  Mungul  Chund 
write  the  name  of  the  firm  of  Urjoon  Doss 
Hazareemull,  but,  on  further  examination,  he 
resiles  from  that  statement,  and  says  he  did 
not  see  Mungul  Chund  write  the  name  of 
Urjoon  Doss  Hazareemull  to  hoondees,  and 
that  he  was  merely  winding  up  the  business 
of  the  old  firm,  and  that  he  himself  signed 
all  hoondees.  II is  evidence  does  not  prove, 
to  my  satisfaction,  that  the  signature  of 
Urjoon  Doss  Hazareemull  was  not  the  hand- 
writing of  Mungul  Chund.  I  consider  the 
evidence  of  this  witness  as  well  as  that  of 
Gonesh  Doss  unreliable,  and  I  believe  their 


evidence  to  be  tainted  with  falsehood  i 
many  respects.  It  is  a  matter  for  re 
having  regard  to  the  extensive  b 
carried  on  by  Urjoon  Doss  Hazareemi 
that  two  such  men  as  the  two  last  wan 
should  be  produced  to  speak  to 
ordinary  signature,  and  that  inquiries  si 
not  have  been  made  in  the  bazar  to  find 
respectable  men  who  could  speak  to 
signature  of  Urjoon  Doss  Hazareemull, 
such  men  should  not  be  tendered  as  wit» 
Knowing,  as  I  do,  the  acuteness  and  abi 
which  Mr.  Paliologus,  the  attorney  for 
plaintiff,  brings  to  bear  in  the  management 
conduct  of  his  cases,  can  I  believe  that 
inquiry  in  the  bazar  was  not  made  ?  I  s! 
be  very  loath  to  believe  that ;  and  I  adduce 
the  fact  that  no  more  respectable  witn 
than  these  two  men  were  called,  that  no  s 
witnesses  could  be  forthcoming.  If  the 
of  the  signature  being  a  forgery  was  so  c! 
as  Sreeloll  says  it  was,  it  would  have 
most  easy  to  prove  it  by  better  evide 
The  forgery  of  the  signature  of  Urjoon 
Hazareemull  was  opened  by  the  Counsel 
the  plaintiff  as  a  very  strong  point  in 
plaintiff's  case.  Proper  and  trustworthy 
dence  was  naturally  expected,  and  should 
tainly  have  been  adduced  in  support  of  it 
There  is  an  utter  absence  of  satisfactory  evi- 
dence on  the  point,  and  the  result  is  that  I  do 
not  think  there  has  been  any  fraud  so  far  af 
the  signature  of  Urjoon  Doss  Hazareemull  if 
•concerned. 

With  regard  to  the  evidence  of  Bussnnfr 
lall,  the  Assistant  Nagree  Moonshee  of 
Bank  of  Bengal,  who  was  called  by 
plaintiff,  and  who  says  that,  in  the  coarse 
bis  employment,  he  had  frequently  seen  th»; 
signature  of  Urjoon  Doss  Hazareernall,  I  do 
not  think  that  the  plaintiff  can  complain  if  1; 
accept  the  testimony  of  this  witness.  He 
is  apparently  and  undoubtedly  a  man  of 
respectability,  he  clearly  has  some  knowledge 
of  what  he  deposes,  he  seems  acute,  and  be 
says  not  once  but  repeatedly  that  the  signa- 
ture on  the  hoondee  of  Urjoon  Doss  Hazaree- 
mull is  the  genuine  signature  of  that  firm,  and 
that  he  would  act  upon  it.  Mr.  Evans  wanted 
to  cross-examine  this  witness  as  to  Hs 
knowledge  of  the  signature,  but  Mr.  Graham 
interposed,  and  I,  out  of  mercy,  as  it  were;  to 
the  hopeless  and  forlorn  position  in  which  me 
evidence  of  this  witness  had  placed  me 
plaintiff's  case,  asked  htm  the  questions  Mr. 
Evans  desired  to  put ;  and  in  reply  to  roe.rae 
witness  said  that  he  would  have  passed  tie 
signature,  but  that  he  would  have  done  so  oo 
reference  to  the  book  of  the  Bank  of  Beng 
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contained  the  signature  of  Urjoon  Doss 

eemull.  This,  of  course,  he  would  have 

in  the  ordinary  course  of  business.    He 

i  added  that,  without  looking  at  the 

Book,  he  believed  the  signature  being 

endorsement  on  the  hoondee  to  be  the 

ine  signature  of  Urjoon  Doss  Hazaree- 

L    The  presumption   must  be  against 

d,  and,  on  the  evidence  of  this  man,  I  am 

ined   to  believe   that  the    signature   of 

Doss  Hazareemull  on  the  hoondee  is 

genuine  signature  of  that  firm. 

Next,    as    to    the    indirect    evidence,    it 
ars  to  me  probable  that,  whoever  stole 
s  note  (and  that  it  was  stolen  by  some 
is,  I  think,  clear),  before  he  altered  ft 
the  name  of  Urjoon  D06S  Hazaree- 
ill,  could  hardly  have  done  it  without  the 
ivance  of  some  one  in  the  employment 
Urjoon  Doss  Hazareemull,  otherwise  it  is 
"cult  to  make  out  why  the  thief  or  his 
mplice  should  select  that  firm  out  of  all 
e  other  native  firms  in   Calcutta.    It  is 
bable,  therefore,  that  some  one  in  the  firm 
Urjoon  Doss  Hazareemull  lent  his  aid  to 
fraud.    Now,  ii  is  clear  that  at  that  time 
uogul  Chund  was  the  only  gomashta  of 
rjoon    Doss    Hazareemull    in    Calcutta, 
therefore  it  is  probable  that  Mungul 
nd  was  the  individual  who  assisted  in  the 
nd.    Now    that    probability    is    almost 
ed  into  certainty  by  the  evidence  in  the 
tose.    The  note  was  enclosed  in  a  letter, 
aod  probably   despatched  on  the  24th   of 
January.    The  goolmal  or  confusion  took 
jfcbce  a  few  days  afterwards.     Qn  the  24th 
|«  February  notice  of  the  los3  of  the  hoon- 
dee was  given   by   the    plaintiff's    consti- 
ftKnts   in    Calcutta    to    Koonjaloll    Byjee- 
i|AQth,  the  acceptors.     About  this  very  time 
[jDrjoon  Doss  Hazareemull's  new  gomashta 
Sreeloll  comes  down  to  Calcutta  to  split  the 
ijjd  firm  into  two  firms,  and  get  rid  of  Mungul 
lyhund.    Whether  those  two  firms  represent 
:»eold  firm  or  not  it  is  immaterial  to  inquire, 
fough,  on  the  evidence  of  Gonesh  Doss,  I 
lay  take  it  that  the  two  firms  are  only  so  in 
game,    they    really    constitute    one    firm. 
powever  that  may  be,   the  object  of  the 
Iterance  is   not    disclosed    to    the    outer 
|»ld.    It  is  not  said  that  it  was  for  the 
joprovement  or  for  the  development,  or  for 
ie convenience  of  business ;  but  it,  no  doubt, 
£*idaeto  some  internal  disorganization,  and 
*htt  is  more  likely  than  that  internal  disor- 
ization  was  caused  by  the  endorsement 
Mungul  Chund  on  this  very  hoondee  of 
ftame  of  the  firm  of  which  he  had  so 
H  been  the   principal  gomashta.    It  is 
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clear  that  the  goolmal  occurred  about,  the 
same  time  as  the  new  gomashta  came  down, 
when  it  was  deemed  necessary  to  get  rid  of 
the  man  who  must  be  presumed  to  have  done 
some  thing  or  other  wrong,  and  who  was 
actually  dismissed.  The  plaintiff's  witnesses 
say  Mungul  Chund  remained  in  Calcutta 
three  months  after  the  new  firms  started 
and  did  some  business.  But  that  was  not 
the  same  business  which  he  had  done  up  to 
that  time ;  and  shortly  after  that  he  disap- 
peared, and  the  evidence  satisfies  me  he  dis- 
appeared during  the  period  which  elapsed 
between  the  filing  of  the  plaint  in  the 
suit  in  which  the  present  defendant  was 
plaintiff,  and  the  acceptors  defendants,  and 
the  bringing  of  the  suit  which  I  am  now 
trying.  This  suit  was  filed  on  the  2nd  of 
June,  and  I  believe  the  evidence  of  Kaisree 
Chund  (though  he  does  not  appear  quite  cer- 
tain of  the  date)  that  Mungul  Chund  went 
away  shortly  before  that.  I  am  inclined 
to  believe  that  it  was  Mungul  Chund's  dis- 
appearance with  all  the  books  of  Urjoon 
Doss  Hazareemull  which  emboldened  the 
present  plaintiff  to  come  forward  with  his 
suit.  If  Mungul  Chund  then  was  implicat- 
ed, why  should  he  not  have  put  the  signature 
to  the  hoondee  ?  If  Mungul  Chund  put  this 
signature,  the  endorsement  is  the  genuine 
endorsement  of  Urjoon  Doss  Hazareemull. 
Otherwise  I  must  believe  that  third  per- 
sons got  hold  of  the  hoondee,  and  with  no- 
thing to  guide  or  aid  them,  changed  the 
name  of  Ramloll  Buddree  Doss  to  that  of 
some  other  firm  at  random.  Mungul  Chund 
was,  I  have  not  the  slightest  doubt,  concerned 
in  the  changing  of  the  names  from  Ramloll 
Buddree  Doss  to  Urjoon  Doss  Hazareemull. 
Mungul  Chund  is  not  before  me  now,  and 
therefore  my  present  opinion  will  not  bind 
him ;  but  the  evidence  direct  and  indirect 
in  this  case  leads  me  to  believe  that  it  was 
Mungul  Chund  who  signed  the  name  of  the 
firm  whose  head  gomashta  he  had  been,  and 
that  he  lent  himself  to  the  alteration  of 
names  in  this  hoondee.  Therefore,  looking 
at  the  direct  and  indirect  evidence*  I  feel 
myself  justified  in  holding  that  the  endorse- 
ment on  the  hoondee  is  the  genuine  endorse- 
ment of  Urjoon  Doss  Hazareemull. 

There  was  a  point  made  by  Mr.  Marindin 
which  has  raised  the  only  doubt  I  have  had 
in  this  case;  it  is  as  to  whether  this  hoon- 
dee has  a  trust  impressed  on  its  very  face. 
The  plaintiff's  constituent's  gomashta  Mo- 
tee  Ram,  who  gave  his  evidence  in  a  very 
satisfactory  manner,  says  that  it  is  not  the 
custom  among  respectable  bankers  to  dis- 
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Therefore,  on  the  whole  case,  I  am  of 
opinion  that  the  plaintiff  is  not  the  holder 
of  the  hoondee  in  law,  and  that  he  is  not 
entitled  to  recover  it  from  the  defendant,  and 
that  the  defendant  is  the  bond-fide  holder 
for  value  without  notice  of  the  hoondee,  and, 
in  fact,  the  owner  thereof. 

Throughout  my  judgment  I  have  treated 
the  case  of  the  plaintiff  that  he  lost  the 
note  in  transit  from  Delhi  to  Calcutta 
as  free  from  doubt,  but  it  cannot,  I  think, 
be  said  that  this  part  of  the  plaintiff's 
case  has  been  proved  beyond  all  suspicion. 
The  letter  containing  the  hoondee  is  said  to 
have  been  posted  in  Delhi  on  the  24th 
of  January.  That  letter,  in  ordinary  course, 
would  reach  Calcutta  on  the  27th.  It 
would  be  answered  no  doubt  at  once,  and 
the  reply  would  reach  Delhi  by  the  be- 
ginning of  February.  In  fact,  that  no  such 
answer  was  sent  or  received  in  this  case 
would  at  once  result  in  information  being 
communicated  to  Ramloll  Buddree  Doss,  the 
latest  on  the  4th  or  5th  February;  but  this 
fiKn  seems  only  to  have  received  intelli- 
gence of    the   loss   at  or    about  the    12th 
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coupt  hoondees,  as  discounting  would  affect 
their  credit  in  the  market.  But  the  ques- 
tion remains,  what  notice  was  given  in  this 
case?  The  hoondee  must. have  been  sent 
for  one  of  two  purposes,  either  to  realize  it 
and  put  it  to  the  credit  of  the  person  who 
sent  it,  or  realize  it  and  put  it  to  credit  of  the 
person  to  whom  it  was  sent.  Having  regard 
to  the  fact  that  Urjoon  Doss  Hazareemull 
were  respectable  people,  no  inquiry  was  sug- 
gested by  such  a  notice,  and  therefore,  even 
admitting  for  the  sake  of  argument  that  the 
hoondee  passed  by  endorsement,  I  hold  that 
no  legal  notice  was  communicated  by  the 
endorsement  "  sent  for  realization.'7 

Moreover,  Kaisree  Chund  says  he  received 
this  hoondee  at  night,  that  he  did  not  see 
the  endorsement  which  was  written  on  the 
part  rubbed  out,  and  he  merely  looked  to 
the  face  of  the  hoondee,  so,  in  point  of  fact, 
he  had  no  notice.  As  the  hoondee  passed  by 
delivery,  the  suggested  notice  is  no  notice  at 
all.  In  Raphael  vs.  The  Bank  of  England*  it 
was  laid  down  that,  if  the  Jury  find  that  a 
person  acted  honestly  notwithstanding  he 
had  the  means  of  knowledge,  that  is  sufficient. 
I  believe  that  the  defendants  in  this  case 
did  act  honestly  and  paid  full  value  for  the 
hoondee. 


February,  on  which  day  they  gave  noti 
of  loss  to  the  acceptors.  The  delay  in  i 
communication  of  the  loss  was  most  Jib 
caused  by  the  plaintiff's  own  gomashtas,  ai 
gives  rise  to  a  suspicion  that  they  took  pi 
in  matters  connected  with  the  loss  of  tl 
hoondee.  If  that  be  so,  the  plaintiff  cana 
complain  very  much  if  he  suffers  from  tl 
misconduct  of  his  own  servants. 

I  have  treated  this  hoondee  as  one  vhi< 
passed  by  delivery  without  endorsement.  Tt 
view  is  supported  by  an  unreported  decistf 
of  Sir  Barnes  Peacock  in  the  case  of  Goorsq 
Mull  vs.  Dhunsook  Doss,  to  which  I  havebtt 
referred.!    The  soundness  of  this  declsk 


t  Published  as  follows  in  the  English  man  of tie  14 
March  1871  : — 

The- 15th  May  1S65. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief  Justin 
and  the  Hon'ble  J.  P.  Norman,  Judge. 

Dhunsook  Doss  vs.  Goorsaye  Mull. 

This  was  an  appeal  from  a  decision  of  Mr.  J«*s 
Morgan,  who  had  given  a  decree  in  favor  of  thepwij 
iffs  to  recover  a  hoondee  or  its  value,  of  which  baotat 
they,  as  endorsees,  sued  the  defendants  in  trover. 

The  facts  of  the  case  were  as  follow :  The  plaint* 
firm  of  Dhunsook  Doss  Sewbux  at  Jeypore  birjg 
purchased  a  hoondee  for  Rs.  2,500,  drawn  by  GoWi 
Doss  Rughoonath  Doss  of  Bombay  on  Luchmeectoj 
Radhakissen  of  Calcutta,  sent  it  unendorsed  by  aoj 
«jn  a  letter  addressed  to  their  Calcutta  firm,  DhnO*w 
Doss  Mudden  Gopaul.  Neither  this  letter  nor  W 
hoondee  reached  Dhunsook  Doss  Mudden  GopaiiV ■* 
subsequently  the  plaintiffs'  Jeypore  firm  recciw !■ 
attorney's  letter  written  on  behalf  of  the  defendai*J 
and  giving  notice  of  dishonour  ot  the  nooa^*J^2 
plaintiffs  who  were  therein  stated  to  hive  endorsed* 
hoondee  to  Soorajvan  Chundervan  of  Patna,  by  ■■*■ 
it  is  stated  to  have  been  endorsed  to  Dabeepersw 
Kalkapersaud  of  Calcutta,  who  were  represented to»* 
endorsed  it  to  the  defendants,  under  their  stjr«  * 
Tarachand  Gunsam  Doss.  The  plaintiffs  denied" 
knowledge  of  the  alleged  endorsement  by  them  te&e* 
raj  van  Chundervan,  and,  insisting  that  it  wasaftff61^ 
brought  the  present  action  against  the  defend****0 
recover  possession  of  the  bill. 

The  defendants  stated  that  the  hoondee  in  q"*jjgj 
which  was  drawn  payable  to  siiajoog,  or  the  f^P^^j 
holder,  was  brought  to  them  by  a  person  on  t*h*Jl? 
Dabeepersaud  Kalkapersaud  to  be  discounted,  HJ^ 
then  purported  to  be  duly  accepted  by  the  dnVf[5 
in  favor  of  Dabeepersaud  Kalkapersaud,  and  ^jj 
endorsed  by  Dhunsook  Doss  Sewbux  to  Soot*)*"! 
Chundervan,  and  by  them  endorsed  to  Da^Pj1*?!! 
Kalkapersaud.  The  defendants  further statedthw^ 
fore  discounting  the  hoondee,  they  had  sent  to  "J **2 
of  the  drawees  to  inquire  if  it  was  all  right, #»fl*B*J 
told  that  it  was  so,  and  that  the  acceptance  in  W*  *± 
Dabeepersaud  Kalkapersaud  was  genuine,  ^y^ula 
discount  value  for  the  hoondee.  There  was  no  #&¥ 
that  the  defendants  at  the  time  of  discountfflj^* 
note  had  any  notice  or  knowledge  that  the  endon***** 
of  the  plaintiffs'  firm  was  a  forgery.  The  forprj  •£ 
admitted,  and  the  man  who  had  made  it  had  fetf  ** 
victed. 
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as  I  understand  from  Mr.  Marindin.  ad- 

by  him.     I  have  merely  considered 

genuineness  of  the  endorsement  of  Urjoon 

Hazareemull   as   an   element  on  the 

)ject    of   inquiry    which   is    supposed   to 

made  with  reference  to  a  shajoog.     I  do 

consider  the  endorsement  of  the  hoondee 

question  necessary  to  pass  the  property 

i 

»  Mr.  Bell  and  Mr,  Woodroffe  for  the  Appellants. 
i  Mr.  Egiintou  and  Mr,  Lowe  for  the  Respondents. 

■  The  Chief  Justice. — It  appears  from  the  evidence  that 
|fr&  a  bill  as  this  would,  at  any  rate  prior  to  acceptance, 
fcass  by  delivery,  and  that  the  acceptor  or  drawer 
nald  not  look  to  the  genuineness  of  a  note  brought  to 
Kb  by  a  man  of  known  respectability.  Then  it  ap- 
pears to  have  been  the  custom  in  such  a  note  as  this  to 
Mike  it  in  favor  of  the  acceptor.  In  this  case  a  large 
jMl  respectable  banking  house  accepts  this  note,  pay- 
able to  Oabeepersaud  and  Kalkapersaud.  That  note 
JruM  have  been  very  easily  and  very  readily  negotiated 
the  market  for  full  value.  Therefore,  there  was  no 
oeasity  for  Dabeepersaud,  if  he  had  stolen  this  note, 
have  gone  to  any  secret  place  and  sold  it  for  a  small 
Consideration.  He  takes  it  to  defendants  There  does 
[tot  appear  to  be  any  proof  that  they  dealt  with  the  note 
frtberwise  than  in  any  ordinary  way  of  their  business. 
.The  consideration  which  they  gave  for  this  and  other 
4Wes  was  i  ,2uo  sovereigns.  They  made  a  written  entry 
4f  this  transaction  in  their  books,  as  was  proved  by 
'  gomashta.  The  learned  Judge  does  not  doubt 
the  defendants  gave  the  1,200  sovereigns  for  the 
••  and  if  they  did,  1  am  at  a  loss  to  sec  what  could 
Dt  them  from  being  considered  bond-fide  holders, 
the  learned  judge  had  *aid  that  they  had  given  very 
'lvalue,  tnat  would  have  been  a  reason  for  his 
ing  that  they  were  not  bond-fide  holders,  or  that 
flbej  had  given  too  small  consideration.  The  first  part 
iff  Ms  judgment  seems  to  imply,  but  I  do  not  see  in 
.fe  evidence  anything  to  show,  that  they  had  given  less* 
;  pi  the  fall  value,  because  the  entry  shows  that  they 
wa  got  8  per  cent,  discount  and  nine  pie,  about 
a*.  67  or  70  profit.  # 

la  another  part  of  his  judgment  the  learned  Judge 

f9*'*  "Thecase  seems  to  me  that,  at  the  time  when  the 

woodee  reached  the  defendants,  the  instrument  did 

J*  pass  by  delivery  from  hand  to  hand  as  bank-notes, 

!  v.*  but  by  endorsement :  no  one  could  make  a  title 

to  it  if  they  were  forgeries.     Defendants,  though  they 

j  **?«  the  holders,  apd  had  paid  money  for  it,  failed  to  ao 

JWc  toy  property."    The  lea  rned  J  udge  seems  to  have 

fought  that  they  were  the  holders  of  the  note,  and  had 

Ptt  the  value  of  the   note,  but  that  they  were  not 

***A'fide  holders.     It  appears  to  me  that,  when  they 

jjid  the  sovereigns,  they  were  holders  for  value,  and 

We  is  nothing  in  the  evidence  to  induce  me  to  think 

;Jjt  they  are  not  holders  for  value,  and,  therefore, 

Mkrs  for  valuable  consideration .     Consequently,  they 


{» the  owners  of  the  note,  and  the  plaintiff  cannot 
[IfowwH  from  them,  although  he  might  have  done  so 
* « they  had  been  holders  without  full  value  or  after 

Wwe  of  forgery. 

Mr.  Justice  Norman.— I  am  entirely  of  the  same 
tprion.  It  seems  to  me  clear  that, when  the  defendants 
,$ok  this  aote*  they  had  not  notice  that  it  was  a  stolen 
-  *Kf  it  least  we  can  come  to  no  other  conclusion  upon 
« evidence.  In  the  first  place,  I  do  not  see  by  what 
4***!  they  could  have  got  information.  There  was  not 
*  l»rtide  of  evidence  that  the  plaintiff  sent  informa- 
"*■*  to  the  acceptors  that  the  hoondee  had  been  stolen, 
***>  therefore,  the  natural  inference  is  that  the  defend- 
ato**ve,  as  they  said  tbey  did,  full  value  for  it. 

Vol.  XVI.      t 


in  the  hoondee :  and  I  hold  that,  even  if  the 
endorsement  be  a  forgery,  that  circumstance, 
according  to  the  case  last  cited,  and  having 
reference  to  my  own  opinion  that  a  hoondee 
of  this  description  passes  by  delivery,  would 
not  detract  from  the  title  of  the  defendant. 
1  further  hold  that,  with  the  endorsement  on 
the  hoondee,  which  at  least  appeared  genuine, 
and  the  representation  of  Jaunkee  Persaud, 
the  defendant  had  a  right  to  be  satisfied, 
and  in  due  course  of  business  he  was  under 
no  obligation  to  make  further  inquiries. 

The  suit  must  be  dismissed  with  costs 
No,  2. 

The  plaintiffs  appealed  from  this  judgment 
on  the  following  grounds : — 

First. — That  the  Judge,  having  found  that 
the  hoondee  in  the  plaint  mentioned  had  been 
stolen  from  the  plaintiff,  and  that  the  inser- 
tion therein  of  the  name  of  Urjoon  Doss 
Hazareemull,  as  the  name  of  the  person  to 
whom  the  hoondee  was  sent  by  the  plaintiff 
was  a  forgery,  ought  to  have  held  that  no 
property  in  the  hoondee  passed  to  the  defend; 
ant  bv  deliver  v. 

Second.  — That  the  Judge  .was  in  error  in 
holding  that  property  in  a  hoondee  passed 
by  delivery  only. 

Third. — That,  inasmuch  as  the  hoondee 
bears  on  the  face  of  it  marks  of  forgery,  the 
Judge  ought  to  have  held  that  the  de- 
fendant took  the  same  with  notice  mat  the 
same  was  not  the  property  of  Urjoon  Doss 
Hazareemull. 

Fourth. — That  the  defendant,  assuming 
him  to  be  a  bond- fide  holder  of  the  hoondee 
for  value  and  without  notice  of  fraud,  by 
Hindoo  law  acquired  no  property  in  the 
hoondee  as  against  the  plaintiff. 

Fifth— That  the  Judge  was  in  error  in 
finding  as  a  fact  that  the  signature  of 
Urjoon  Doss  Hazareemull  upon  the  hoondee 
was  genuine. 


I  think,  therefore,  that  it  is  clear  that  the  acceptors 
of  this  note,  who  had  accepted  in  favor  of  Oabeeper- 
saud, were  respectable  bankers,  and  that  there  was 
no  necessity,  therefore,  for  Dabeepersaud  going  »«d 
dealing  with  this  note  for  less  than  the  full  value. 

Under  these  circumstances,  the  plaintiff  is  not  en- 
titled to  recover  the  value. 

Tne  decree  of  the  Lower  Court  will  be  reversed>  aad 
a  decree  given  for  the  defendants  with  costs,  to  be 
taxed  according  to  scale  No.  2,  costs  of  appeal  to  be 
taxed  on  the  amine  scale. 
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Sijcth.— That  the  Judge  ought  to  have 
held  that  the  defendant  received  the  hoondee 
from  a  person  who  was  not  a  respectable 
holder  thereof  and  without  due  inquiry,  and 
that  the  defendant,  therefore,  acquired  no 
property  therein  as  against  the  plaintiff. 

Seventh. — That,  inasmuch  as  the  hoondee 
appears  on  the  face  of  it  to  have  been  sent 
for  realization,  the  defendant  acquired  no 
property  therein  as  against  the  plaintiff  by 
discounting  the  same. 

Eighth. — That  it  appears  in  evidence  that 
it  is  contrary  to  the  custom  prevailing 
among  merchants  in  India  to  discount  hoon- 
dees  sent  to  them  by  their  constituents  for 
realization. 

Ninth. — That  the  Judge  ought  to  have 
held  that  the  plaintiff  was  in  law  the  holder 
of  the  hoondee  and  entitled  to  recover  the 
same  from  the  defendant. 

Marindin  for  the  appellant  argued  that 
the  onus  of  proving  that  the  said  endorse- 
ment was  a  forgery  had  been  thrown  on 
the  plaintiff.  It  lay,  on  the  other  side, 
to  show  that  the  signature  of  Urjoon  Doss 
Hazareemull  was  really  the  signature  of  that 
6rm.  He  has  not  done  that.  He  cited  i  Cole- 
brooke's  Digest,  Ch.  2,  Sec.  1,  Texts  25-36; 
Fearn  and  Fillica,  7  Man.  and  Gr.  513; 
Montriou's  Hindoo  Law,  Stokes,  169  170; 
Sigourney  vs.  Lloyd,  6  B.  and  C.  $22 ; 
same  case  in  5  Bing.  525 ;  Murrow  7>s. 
Stuart,  8  Moore's  P.  C.  Ca.  267. 

[Evans  on  same  side  cited  Rajroopram  vs. 
Buddoo,  1  Hyde  155  ;  Byles  on  Bills,  page  2, 
note  e,  and  pages  314  and  323;  Sumbhoo- 
nauth  Ghose  vs.  Judonath  Chatterjee,  2 
Hyde  259;  Umritram  vs.  Damooder  Dass, 
Boulnois  589. 

The  Advocate-General  and  Lowe  for  the 
respondent  cited  Byles  on  Bills,  last  Edition, 
163;  and  Coles  vs.  Bank  of  England,  4 
Jurist,  old  series,  266. 

The   judgment    oj    the     Appellate     Bench 
was  delivered  as  follows  by : — 

Phear,  J. — The  plaintiff  in  this  action 
seeks  to  recover  from  the  defendant  a  certain 
hoondee  or  its  value.  The  history  of  this 
hoondee  may  be  given  as  follows:  It  was 
drawn  at  Bhowanee  by  Chuttoorbooj  Moor- 
leedhur  upon  the  firm  of  Koonjaloll 
Byjeenauth  at  Calcutta.  It  recited  that 
Rs.  2,300  had  been  deposited  with  the 
drawer  by  Dabeeram  Ameechund  as  con- 


sideration for  the  hoondee  on  the  1st  M&ng* 
buddee;  and  it  directed   the  drawer  to 
that  sum  in  current  rupees  to  the  sty 
sixty-one  days  after  that  date. 

This  hoondee  was  purchased  from  Di 
ram   Ameechund   by   the   plaintiff,  and 
endorsement    (so    to   speak)    having 
written   on   the   face  of  it  in   these  w< 
"  Hoondee  sold  by  Dabeeram   Ameecl 
to  Bhaee  Muthwulla  Mull  Thakoor  Doss, 
by  Muthwulla  Mull  Thakoor  Doss  to  Bl 
Ramloll    Buddree   Doss  for  realization/ 
was  in  this  condition  posted  by  the  plaii 
at    Delhi    on    8th    Maug buddee    under 
address  to  Ramloll  Buddree  Doss  at 
cutta. 

The    hoondee     never    reached    Rami 
Buddree  Doss,  and  was  probably  stolen 
its  way  to  this  firm,  although   there  is 
evidence  in  the  case  to  show   by  whom 
was,  or  how  it  came  to  be,  stolen. 

On   the    1 2  th    Maugbuddee,    however, 
was  presented  by  some  person   to  K< 
loll  Byjeenauth  for  acceptance. 

At  that  time,  it  appears,  the  endorsement, 
which  I  have  spoken  of,  was  not  in  Us] 
original  form,  but  had  been  altered  by  ti» 
erasure  of  the  name  "Ramloll  Baddiee 
Doss,"  and  the  substitution  of  "Urjooft 
t)oss  Hazareemull"  in  its  place.  Under 
►  this  endorsement,  so  altered,  there  is  no* 
the  name  "Urjoon  Doss  Hazareemail* 
written  in  the  manner  of  a  signature.  t 
cannot  cle&ly  make  out  from  the  evidenenj 
and  the  judgment  of  the  Lower  Court  when 
ther  or  not  this  signature  was  there  at  the! 
time  when  the  hoondee  was  presented  ttf1 
Koonjaloll  Byjeenauth.  I  imagine  that  it 
must  have  been  so,  although,  in  the  view  of 
the  case  which  I  have  taken,  the  fact  is 
not  of  any  great  importance. 

Upon  the  hoondee  being  presented  to 
Koonjaloll  Byjeenauth  in  the  way  I  have 
mentioned,  they  wrote  their  acceptance  on 
the  back  of  it  in  the  following  words  J 
"Accepted  by  Koonjaloll  Byjeenauth  to 
Urjoon  Doss  Hazareemull/' 

On  the  evening  of  the  day  on  which  the 
hoondee  was*  accepted,  and  after  it  had 
been  accepted,  namely,  at  10  p.  *.  of  the 
1 2th  Afaughbuddee,  the  hoondee  was 
brought  to  the  defendant  by  one  Jauokee 
Persaud,  a  jemadar,  to  be  discounted.  The 
words  of  the  defendant's  gomashu  Kaisree 
Chund  himself  on  this  point  are : — 

t  b 
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t\-  "  The  hoondee  was  accepted  when  it  was 
brought  to  me.  I  made  Jaunkee  Persaud 
Sit  •down  there,  and  sent  Hurogobind 
jemadar  to  Koonjaloll  Byjeenauth  to  in- 
|  quire  whether  they  had  accepted  the  hoon- 
rdee  or  not.  I  gave  Hurogobind  jemadar 
fthe  hoondee.  He  went  with  the  hoondee, 
Nfcnd  came  back  with  a  satisfactory  reolv. 
I  After  I  was  satisfied  with  the  answer.  I 
f  paid  the  money  to  Jaunkee  Persaud.  The 
['discount  was  j\  per  cent.  That  was  the 
fr  discount  of  that  time.  I  gave  him  the  full 
L  amount  after  deducting  at  the  rate  of  jb 
■  per  cent." 

r 

^  Afterwards  Kaisree  Chund  said :  •'  A 
.letter  had  come  to  me  about  the  hoondee, 
l  and  Jaunkee  brought  the  hoondee  to  me  at 
night.  Ramkissen  was  the  Lalla.  I  knew 
.  him  five  or  six  months  previously.  I  had 
:  transactions  through  him  before  that." 


It  does  not  appear  from  the  deposition  of 
defendant's  gomashta,  Kaisree  Chund, 
which  is  on  the  record,  that  he  saw  the 
hoondee,  when  brought  to  him,  bore  the 
name  of  Urjoon  Doss  Hazareemul  written 
as  an  endorsement  beneath  the  acceptance, 
bat  it  is  there  now,  and  it  seems  to  have 
been  assumed  throughout  the  trial  that  the 
defendant  took  the  hoondee  under  that 
endorsement.  The  judgment  of  the  Logger 
Court  turns  entirely  upon  the  finding  of 
fact  come  to  by  the  learned  Judge,  to  ttte 
effect  that  this  is  a  genuine  signature  of  the 
firm  of  Urjoon  Doss  Hazareeraull  put  on 
the  hoondee  after  it  had  been  accepted  for 
the  purpose  of  passing  \t  to  the  defendant. 
I  will,  therefore,  assume  that  the  endorse- 
ment which  follows  on  the  acceptance  was 
on  the  hoondee  when  the  defendant  dis- 
counted it.  1  cannot,  however,  go  so  far 
as  to  agree  with  the  learned  judge  in 
thinking  that  it  is  the  genuine  signature  of 
Urjoon  Doss  Hazareemuli.  The  Lower 
Court  found  (and  in  this  it  appears  to  have 
been  indisputably  right)  that  the  substitu- 
tion of  "Urjoon  Doss  Hazareemuli"  for 
44  Ram  loll  Buddree  Doss"  was  not  made  by 
or  under  the  authority  of  Muthwulla  Mull 
Tbakoor  Doss,  and  was  an  unquestionable 
forgery.  This  fact  of  itself  seems  to  me  to 
render  it  peculiarly  unsafe*  to  pass  to  the 
conclusion  that  the  subsequent  endorsement 
"Urjoon  Doss  Hazareemuir9  is  genuine, 
except  upon  very  clear  evidence;  and  cer- 
tainly the  evidence  bearing  upon  this  point 
is,  to  say  the  least  of  it,  exceedingly  meagre 
and  frail.    Under  the  circumstances  of  the 


case,  the  genuineness  of  this  endorsement 


involves  something  more  than  the^  mere 
writing  of  the  name ;  for  the  firm*  must 
have  treated  the  previous  forged  endorse* 
ment  to  themselves  as  a  real  endorsement, 
have  procured  the  acceptance  in  their  favor, 
and  then  endorsed  the  hoondee  to  the  de- 
fendants. Again,  all  this  must  have  been 
done  by  Urjoon  Doss  Hazareemuli  either 
with  full  knowledge  of  the  forgery,  or  as 
the  consequence  of  an  imposition  practised 
upon  themselves.  But  the  latter  alterna- 
tive is  out  of  the  question,  because  the 
defendant  in  his  written  statement  says 
that  his  gomashta,  upon  hearing  a  report 
to  the  effect  that  the  hoondee  in  dispute 
was  a  stolen  hoondee,  sent  to  Mungul  Chund, 
the  head  gomashta  and  manager  of  Urjoon 
Doss  Hazareemul Ts  firm  in  Calcutta,  to 
ask  about  the  hoondee,  and  Mungul  Chund 
in  answer  said  that  he  knew  nothing  about 
it.  If,  therefore,  notwithstanding  this 
denial,  Mungul  Chund  or  any  other  person 
having  authority  to  bind  the  firm  had,  in 
fact,  written  the  endorsement  on  behalf 
of  the  firm,  it  is  manifest  that  this  act  must 
have  been  done  in  fraud.  Now  it  appears 
to  me  that  the  only  evidence  in  the  whole 
case  which  tends  in  any  degree  to  bring 
the  endorsement  home  to  the  firm  of  Urjoon 
Doss  Hazareemuli  is  the  statement  of 
Kaisree  Chund,  the  defendant's  gomashta, 
to  the  effect  that  he  knew  Jaunkee  Persaud 
who  brought  him  the  hoondee,  to  be  a 
jemadar  or  other  servant  of  Urjoon  Doss 
Hazareemuli,  coupled  with  the  testimony 
of  Bussuntloll,  Nagree  Moonshee  of  the 
Bank  of  Bengal,  a  witness  called  by  the 
plaintiff,  who,  on  looking  at  the  endorse- 
ment, said:  "I  say  it  is  the  endorsement 
of  Urjoon  Doss  Hazareemuli."  But  both 
Kaisree  Chund  and  Bussuntloll  afterwards 
qualified  their  first  statements  very  much. 
Kaisree  Chund  gave  a  very  lame  explana- 
tion as  to  how  it  happened  that  he  knew 
Jaunkee  to  be  the  servant  of  Urjoon  Doss 
Hazareemuli,  and  Bussunt  admitted  that 
his  duty  at  the  Bank  was  merely  to  pass 
signatures  by  reference  to  the  entries  in  a 
signature-book ;  he  could  say  nothing  as  to 
the  authenticity  of  the  signature  in  that 
book,  and  had  no  opportunity  of  learning 
how  often,  if  at  all,  he  had  committed  error 
in  passing  signatures  by  the  book.  Inde- 
pendently of  this  book,  he  had  no  know- 
ledge whatever  of  the  signature  of  the  firm 
of  Urjoon  Doss  Hazareemuli.  Obviously, 
then,  this  witness's  identification  of* the 
endorsement  with  Urjoon  Doss  Hazarec- 
muil's  signature  was  nothing  more  than  a 
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mental  comparison  with  the  writing  in  a 
hook  which  was  not  at  the  time  under  his 
eyes.  It  was  not  of  any  higher  order  of 
value  as  evidence  than  the  book  itself;  but 
the  defendant's  Counsel  successfully  objected 
to  the  production  of  the  books,  on  the 
ground  that  that  was  not  legal  evidence.  I 
must  say  that  evidence  of  this  sort,  even  if 
there  were  nothing  in  the  case  to  counter- 
vail it,  would  fall  short  of  satisfying  me 
that  the  firm  of  Urjoon  Doss  Hazareemull 
in  Calcutta  committed  the  gross  fraud  of 
which,  in  effect,  the  learned  Judge  has 
found  them  guilty  in  the  person  of  their 
manager,  Mungul  Chund.  It  is  true  that 
the  learned  Judge  appears  to  think  that 
certain  changes  which  took  place  in  the 
firm  of.  Urjoon  Doss  Hazareemull  shortly 
.  after  the  time  when  this  hoondee  was  dis- 
counted, reasonably  give  ground  for  imput- 
ing some  unknown  dishonesty  of  conduct 
to  Mungul  Chund ;  and  that,  inasmuch  as 
he  went  to  Bikaneer  after  having  been  sub- 
poenaed as  a  witness  in  this  case,  and  has 
not  appeared  in  Court,  the  proper  inference 
is  that  his  dishonesty  was  connected  with 
the  subject-matter  of  this  suit.  It  appears 
to  me  that  this  course  of  argument,  so  far 
as  I  apprehend  it,  is  dangerously  specula- 
tive, and  ought  not  to  be  considered  as 
furnishing  the  slightest  additional  force  to 
the  evidence  of  which  I  have  already  spoken. 
On  the  other  hand,  the  non- production  of 
either  the  broker  or  of  Jaunkee  Persaud, 
the  entire  absence  of  any  evidence  to  con- 
nect these  persons  with  the  firm  of  Urjoon 
Doss  Hazareemull,  the  admission  of  the 
defendant's  own  servants  reluctantly  made, 
that  they  had  never  before  the  night  in 
question  seen  Jaunkee  Persaud,  and  the 
now  undisputed  fact  that  the  endorsement 
.to  Urjoon  Doss  Hazareemull  was  a  forgery, 
altogether  seem  to  me  to  weigh  very  heavily 
against  the  hypothesis  that  the  endorsement 
of  the  name  of  Urjoon  Doss  Hazareemull 
was  the  real  act  of  that  firm.  In  short, 
with  the  greatest  deference  for  the  opinion 
of  the  learned  Judge  who  tried  the  case  in 
the  Court  below,  \  feel  bound  to  hold  that 
the  endorsement  which  follows  the  accept- 
ance is  just  as  unreal  as  the  endorsement 
to  Urjoon  Doss  Hazareemull  which  imme- 
diately precedes  it,  and  almost  necessarily  I 
coma  to  the  same  conclusion  with  regard  to 
the  signature  Urjoon  Doss  Hazireemull 
which  is  appended  to  this  last-mentioned 
endorsement. 

-    In  this  state  of  th§  facts   I   think   the 
plaintiff's  right  to  recover  against  the  de- 


fendant  is  clear.  The  hoondee  was 
property,  and  he  never  voluntarily  p*fl*4 
with  it.  His  right  of  property  in  it  and 
the  benefit  of  the  contract  embodied  in 
must  be  upheld,  unless  the  mode  tad 
ner  in  which  the  defendant  became 
ed  of  it  sufficed  in  law  to  give  him  t 
defendant)  a  title  to  it,  even  as  against 
real  owner.  Now  the  strongest  way 
which  the  defendant's  case  as  to  this  pobtf 
can  be  stated  is  that  he  purchased  ike 
hoondee  for  valuable  consideration  wi 
notice  of  the  vendor's  want  of  title,  and,  _ 
doubt,  according  to  English  mercantile  k% 
the  property  in  a  negotiable  instrument 
payable  to  bearer  passes  to  a  bonded* 
purchaser  for  value  without  notice,  em 
thougii  the  vendor  had  no  title;  just  as  i 
the  case  with  the  sale  of  goods  in  marbft 
overt  under  similar  circumstances.  But 
need  hardly  say  that  this  law  of  the  mark 
overt,  whicn  gives  the  power  of  sale  to  * 
non-owner  out  of  regard  for  the  tircoro-' 
stances  of  the  innocent  purchaser,  'is  foundV 
ed  upon  very  special  principles  of  expedien- 
cy, and  among  Hindoos  it  appears  to  takes 
very  peculiar  shape.  See  Menu,  Ch.  VUI* 
201,  202  :  Colebrooke's  Dig.  Bk.  s,  Ch.  II* 
Sec.  2 ;  and  Str.  H.  L.f  Ch.  XII..  d.  J, 
How  far  there  may  be  a  law  of  this  name 
operative  between  Hindoos  in  regard  to  such 
a^ubject  as  an  unendorsed  hoondee  payable 
to  the  "  shajoog,''  I  will  not  now  stay  16 
inquire  :  for  the  hoondee  which  is  before 
us  was  specially  endorsed  by  the  plaiotif 
when  it  left  bis  hands,  and  it  was  afterwards 
also  specially'accepted  by  Koonjaloii  Byjet- 
nauth.  The  question  which  claims  nor 
attention  is  whether  or  not  the  defendant, 
by  reason  of  having  purchased  the  hooodse 
for  valuable  consideration  without  notice, 
obtained  a  good  title  to  it,  notwtthstandieg 
the  forged  special  endorsement  btfm 
acceptance,  and  the  forged  endorsement  W 
himself  after  the  special  acceptance,  ff 
the  analogy  of  English  law  applied  here,  of 
course  the  answer  would  be  in  the  negative. 
It  is  said,  however,  that  the  Hindoo  Law  is 
this  matter  is  widely  different  from  the 
English,  and  that  a  hoondee  purporting  ts 
be  payable  to  the  •'  skajoog"  whatever  rosy 
be  the  form  of  the  endorsement  it  besri 
passes  by  deliver)  to  a  purchaser  for  wise 
who  has  no  notice  of  the  vendor's  waat  of 
title.  At  the  outset,  I  must  say  that  this 
appears  to  be  a  remarkable  proposfttoe. 
"Joog,"  we  are  told,  is  nothing  more  thin 
our  word  "payee,"  the  person  who  has 
the  right  to  be  paid:  and  "shab"  mesas 
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ctable  or  honest.  Then  who  answers 
the  term  "  shajwg,"  unless  \i  be  the 
designated  by  real  (not  fictitious) 
indorsements  ?  The  authority  put  forward 
pi  support  of  this  contention  is  a  decision 
hf  an  appeal  bench  in  the  case  of  Goorsaje- 
Ipril   r*.   Dhunsook   Doss,   reported  in  the 

Englishman  newspaper  of  the  14th  March 
t.  According  to  that  report,  the  Court 
tainly  does  seem  to  have  stated,  as  its 
■pinion,  that  before  acceptance  at  any  rate, 
a hoondee  payable  to  "shajoog"  would  pass 
pgr  delivery  merely,  without  regard  to  the 
fcatbenticity  or  otherwise  of  any  special 
[endorsement  which  might  be  upon  it.  It 
[*  not  clear  how  this  expression  of  opinion 
bas  pertinent  to  the  case  before  the  Court, 
[Because,  as  far  as  I  can  learn,  the  facts  of 

Kt  case   did    not     exhibit    any    bond-fide 
er  of   the    noon  lee    before    acceptance, 
[tod  i  suppose  the  Court  never  meant  to 
my  down  that,  under  Hindoo  Law,  every  one 
[who  took    the   hoondee,  *  even    though    he 
1  obtained  it  bv  fraud,  would  be  treated  as  a 
ithajoog.     The    facts    of    that    case,     upon 
which  the  decision  of  the  Court  was  really 
feuded,  seem  to  have  been  simply  these : 
One  Dabeeptrsaud,  having  dishonestly  ob- 
tatmed  possession  of  a  hoondee  before    ac- 
ceptance, forged  a  special  endorsement  to 
Itoself,  got  it  accepted  in  favor  of  himself, 
tmd  then  endorsed  it  to  the  defendant.     The 
tabstance  of  the  Court's  decision  was  that 
k  would  not  look  behind  the  acceptance* 
sad  treating  the  acceptance  as  the  founda- 
tion of  the  defendant's  right,  his  title  from 
that  point  was  impeachable.    In   the   view 
of  the  facts  of  the   present  case,  at  which 
ihave  arrived,  this  decision,  so  understood, 
is  1  have  just  explained  it,  does  not  apply, 
:  far    Koonjaloll     Byjeenauth    accepted     the 
\  hoondee  in  favor  of  Urjoon  Doss  Hazaree- 
|  Bull,   and   Urjoon    Doss    Hazareemull  did 
I  not  endorse  it  to  the  defendant.     I  will  not, 
I  therefore,  further  discuss  the  merits  of  the 
I  case  of  Goorsayemull   vs.   Dhunsook   Doss. 

Returning,  then,  to  the  case  before  us,  it 
teems  to  me  that,  in  considering  the  right  to 
a  hoondee,  we  are  as  much  bound  to  put  a 
reasonable  construction  upon  the  words  of  an 
endorsement  or  an  acceptance  as  upon  any 
other  part  of  the  documenf;  and  when  a 
Hindoo  maker  or  lightful  owner  of  a  hoondee 
payable  in  terms  to  the  shajoog,  endorses  it 
as  sold  or  sent  to  A,  he  obviously  means  to 

pass  the  right  of  dealing  with  the  hoondee 

to  A  alone.     It  may  well  be  that,  according 

ID  Hindoo  customary  law,  A  can  transfer  his 


right    to    a    third    person   (B)    by   word    of 
mouth    or    mere    delivery,    notwithstanding 
that  the  special  endorsement  to  himself  is 
in  writing;  but  there  is  no  evidence  before 
us  to  suggest  that,  after  the  special  endorse- 
ment  to    A,   the    hoondee   can    be    validly 
transferred  to  B  otherwise  than  by  A  or  by 
A's  authority.    It  seems  to  be  only  common 
sense  that  the  term   "shajoog"  should  be 
subordinate  to  the   directions  of   the  suc- 
cessive   owners,    and    should    mean    "the 
right   men  to  be  paid,"   according  to  the 
tenor  of  the  document,  which  must  include 
both  the  endorsement  and   acceptance.    I 
certainly  am  not  award  of  any  rule  of  Hindoo 
law,  customary  or  otherwise,  which  would 
have  the  effect  of  making  the  word  "sha- 
joog "  mean  payable  to  bearer,  quite  inde- 
pendently   of   the   endorsements.     If   there 
were  such  a  rule  in  practice,  endorsements 
would  be   useless,   and   would,   I  suppose, 
very  soon  be  dropped  altogether.    Also,  I 
know  of  no  principle  of  mercantile   expe- 
diency; having  the  force  of  law  or  other- 
wise which  would   be  served   by  our  dis- 
regarding the  direction  of  the  endorser,  and 
treating  a  specially-endorsed  and  specially- 
accepted  hoondee  as  it  it  were  an  English 
negotiable  instrument  made  payable  to  bear- 
er, and,  as  such,  part  of  the  currency  of  the 
country.     On  the  contrary,  as  it  appears  to 
me,  expediency  is  all  the  other  way. 

1  thus  come  to  the  opinion  that  the  de- 
fendant has  failed  to  rebut  the  primd-facie 
title  of  the  plaintiff  by  making  out  any 
title  in  himself;  he  gets  none  on  the  docu- 
ment itself  from  the  undertaking  of  the 
acceptor,  for  the  reason  that  I  have  before 
mentioned,  and  he  gets  none  traceable  to 
the  special  endorsement  of  the  plaintiff, 
because  the  line  of  title  is  broken  by  two 
forgeries.  He  probably  has  a  right  as 
against  Koonjaloll  Byjeenauth  to  be  rJaid 
the  hoondee  on  the   ground   of  estoppel ; 


but  this  cannot  aiect  the  plaintiff's  claim. 
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The  35th  July  1 87 1. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  A.  G.  Macpher- 
son,  Judge, 

Jurisdiction — Cause  of  action— Carrying  on 
business— Working  for  gain— Clause  12, 
Letters  Patent— H  oondee— Accommodation 
Bill— Principal  and  Surety— Time  given  to 
Principal— Notice. 

Appeal  from  the  judgment  of  the  Hon'ble 
>     J.  B.  Phear,  exercising  the  Ordinary  Ori- 
ginal   Civil    Jurisdiction    of   the    High 
Court. 

Hurjeebun  Doss  (Plaintiff),  Appellant, 

versus 

Bhugwan  Doss  (Defendant),  Respondent. 

Messrs.  Lowe  and  Boner jee  for  the 
Appellant. 

Messrs.  Marindin  and  Evans  for  the 
Respondent. 

Per  PH8AR,  J. — The  cause  of  action,  within  the  mean- 
ing of  clause  12  of  the  Letters  Patent  of  1865,  is  not 
merely  the  right  of  the  plaintiff,  and  the  infraction  of  it 
by  the  defendant,  but  also  includes  the  facts  out  of  which 
*  the  plaintiff's  right  arises. 

Defendant  was  in  the  habit,  several  times  in  the^ear, 
of  buying  country-produce  at  Patna,  where  ^principally 
resided,  bringing  it  down  to  Calcutta  for  sale,  selling  it 
in  Calcutta,  ana  returning  with  the  proceeds  to  Patna. 
He  was  also  in  the  habit  of  drawing  bills  at  Patna  on 
himself  at  Calcutta,  and  of  paying  them  there,  as  well  as 
of  dealing  in  hoondces  drawn  by  himself  at  Patna  on 
himself  at  Calcutta,  and  usually  paying  them  at  Calcutta 
outof  moneys  realized  by  the  sale  of  his  goods  at  Calcutta. 
During  one  of  his  visits  to  Calcutta,  as  aforesaid,  the 
present  suit  was  instituted.  Held  by  the  Appellate 
Court  (reversing  the  decision  of  the  Court  below),  that 
the  defendant,  at  the  time  of  the  commencement  of  the 
suit,  did  carry  on  business  or  work  for  gain  within  the 
local  jurisdiction  of  the  High  Court,  within  the  meaning 
of  the  same  clause. 

Plaintiff  sought  to  recover  the  amount  of  a  hoondee 
drawn  by  defendant  at  Patna  on  defendant  at  Calcutta, 
payable,  41  days  after  date,  to  S  A   or  order.     The 

.  defence  was  that  the  hoondee  was  an  accommodation 
bill  given  by  defendant  to  S  A  for  his  accommodation, 
and  without  consideration  ;  and  that  plaintiff,  after  the 
hoondee  had  become  due,  and  after  plaintiff  had  notice 

'  that  defendant  was,  with  regard  to  this  hoondee,  only 
surety  for  S  A,  the  principal  debtor,  gave  time  to  the 
principal  S  A,  so  as  to  release  defendant,  his  surety. 
Hbld,  that  the  effect  of  the  new  arrangement  was  not 
to  alter  the  position  of  the  parties  (*.  e.  converting  S  A 
into  principal,  and  defendant  into  surety)  so  as  to  release 
defendant  from  his  original  obligation  .as  principal 
debtor. 

The  plaintiffs  sued  the  defendant  on  the 
allegation  that  the.  defendant'*  £rm  at  Patna, 


on  Ihe  1 5th  day  of  the  light  side  of  the  m< 
in  Bhadro  1924,  corresponding  with  the  t^ 
of  September  1867,  by  his  hoondee  or  Wf 
exchange  which  was  overdue  at  the  time 
the  institution  of  the  suit,   directed  to 
defendant's   firm  at   Calcutta,    required 
defendant's  firm  at  Calcutta  to  pay  Si 
Syed  Ally  Sahib  or  order  the  sum  of 
2,500.  forty-one  days  after  date,  and  after! 
defendant's   firm  at   Calcutta  had  ace 
the  said  hoondee  in  Calcutta,  Sheikh 
Ally  Sahib  endorsed  it  over  to  the  plaint 
but  the  defendant  did   not  pay  the  ai 
thereof.     The  plaintiffs  accordingly  sot 
to  recover  the  said  sum  of  Rs.  2,500  * 
the  defendant  with  interest. 

The   facts  on  which   the   plaintiff 
were  as  follow  : — 

They  alleged  that  one  Sheikh  Syed 
lately   carried  on  business  as  merchant 
Calcutta  and  Patna.     The  plaintiff's  firm 
several   transactions    with   the  said  Shei 
Syed  Ally  through  one  Beharee  Loll,  the 
gomashta  and  agent  of  Sheikh  Syed  Ally  fit; 
Calcutta,  and  in  the  course  of  such  transac* 
tions  the   plaintiff's   firm  used  to  discoot 
hoondees  drawn  by  or  in  favor  of  Sheitt 
Syed  Ally  at  the  current  rates  of  discoaat 
The     universal      practice     of     up-coumrf 
merchants  settled  in  Calcutta,  the  plaiottii 
averred,  was  to  discount  hoondees  and  trans- 
act   other    hoondee-business  after  nightfall 
•and  to  pay  money  on  the  hoondees  in  the  case 
of  approved  customers  without  any  inquiry 
at  the  time  of  such  payment,  the  inquiry 
being  madelhe  next  day  or  as  soon  thereafter  1 
as  convenient.     On  the  14th  of  September  j 
187 1,  one  Nearmull  Chowdhry,  a  broker  cm- 1 
ployed  on  behalf  of  Sheikh  Syed  Ally,  called 
at  the  plaintiff's  place  of  business  at  nightfall* 
and  requested  the  piaimiff  Hurjeebnn  Dow 
to   discount   the  hoondee  which  forms  the 
subject-matter  of  this  suit,  and  Horjeeban 
Doss  agreed  to  do  so  at  a  discount  of  one 
rupee  per  cent,  per  mensem.     The  hooadee 
was  afterwards  brought  to  Hurjeebun  Dws 
by  one  Muckhunloll  Chowbay,  a  colletfmfc 
Sircar  then  in  the  employ  of  Sheikh  Syed 
Ally;   and   the    plaintiff    Hurjeebon   Doss, 
having  no  reason  to  suspect  that  it  was  other 
than  a  genuine  document,  and  without  anj 
notice  to  that  elf ect,  discounted  the  same  an« 
paid  Muckhunloll  Chowbay  the  sum  of  W. 
2.467-8-5.  On  the  following  "day.  the  piling 
according  to  the  practice  aforesaid.  sentu*»r 
Durwan,  one  Moonsingh,  since  deceased,  tt 
the  defendant's  place  of  business  to  ascertain 
as  a  matter  of  form,  whether  the  n00n*2 ,0 
question  had  been  drawn  by  the  deiewtf 
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bore  his  acceptance,  and  were  informed  ' 

r  due  inquiries  that  the  hoondee  was  in 

gespects    genuine.     Shortly    before    the 

ndee  became  due,  Sheikh  Syed  Ally  sus- 

ded  payment,  and  subsequently  removed 

business    from    Calcutta.     Soon    after 

h  Syed  Ally's  failure,  the  plaintiff  Hur- 

un  Doss  called  at  the  defendant's  place  of 

iness  in  Calcutta,  and  saw  the  defendant 

ugwan  Doss,  and  asked  him  whether  it 

Id  be  convenient  for  him  to  take  up  the 

dee,  Hurjeebun  Doss  offering  to  pay  the 

unt.     The  defendant  thereupon  saw  the 

dee,  and  informed  Hurjeebun  Doss  that 

had  never  accepted  the  hoondee.     Hur- 

bun   Doss   explained   the   circumstances 

fcier  which  the  plaintiffs  had  become  the 
ders  for  value  of  the  said  hoondee ;  but, 
although  the  defendant  did   not    deny    the 
drawing  of  the  hoondee  by  his  firm  at  Patna, 
refused  to  take  it  up  as   requested   by 
plaintiff  Hurjeebun   Doss.     When   the 
hoondee  became  due  it  was  presented  to  the 
'defendant    for    payment    by    the    plaintiffs, 
through  their  attorney,   but   the   defendant 
refused  to  pay   the    amount    due    thereon. 
♦Before    bringing     this     suit,    the     plaintiff 
applied  to  Sheikh  Syed  Ally  for  payment  of 
toe  hoondee,  and   he  agreed  to  do  so  by 
Instalments;     but     he     did     not     pay    the 
•amount  due  on   the   hoondee  or  any  part 
thereof,  and  on  the  21st  of  November  1870, 
the  plaintiffs  obtained  a  decree   from   this 
•Court  against  him  for  the  sum  of  Rs.  2,8010 
including  the  sum  of  Rs.  2,500  due  on  the 
hoondee,  but  no  portion  of   the  said  sum 
has  been  recovered  by  the  plaintiffs. 

The  defendant  in  his  answer  stated  that 
he  carries  on  business  as  a  trader  at  Patna, 
and  does  not  reside  nor  carry  on  any  trade  or 
business  nor  personally  work  for  gain  in 
Calcutta,  nor  did  the  alleged  cause  of  action 
arise  in  Calcutta,  and  he  is,  therefore,  not 
subject  to  the  jurisdiction  of  the  High 
Court.  He  then  went  on  to  aver  that, 
on  the  15th  day  of  the  light  side  of  the 
moon  in  the  month  of  Bhadro  in  the  Sum- 
bat  year  1924,  corresponding  with  the  13th 
of  September  1867,  Sheikh  Syed  Ally  of 
Patna  requested  him  at  Patna  to  draw  a 
hoondee  on  the  defendant  in  favor  of  Sheikh 
Syed  Ally  for  Rs.  2,500  payable  at  Calcutta 
forty-one  days  after  date ;  and  the  defendant 
accordingly  did  so,  but  no  consideration  was 
paid  for  the  hoondee,  Sheikh  Syed  Ally  hav- 
ing promised  to  pay  such  consideration  in 
the  course  of  a  day  or  two.  Sheikh  Syed 
Ally  failed  to  pay  the  amount  of  the  hoondee, 
And  informed  the  defendant  that  the  amount 


of  the  hoondee  would  be  paid  at  Calcutta 
by  his  gomashta,  and  he  accordingly  wrote 
and  delivered  to  the  defendant  a  letter  ad- 
dressed to  his  firm  at  Calcutta  as  follows: — 

"  This  auspicious  letter  is  written  to  the 
most  worshipful  Bhaee  Sheikh  Syed  Ally 
Sahib  whose  salutations  you  will  accept. 
Further  I  sent  you  a  chittee  (hoondee) 
for  Rs.  2,500  drawn  by  Bhugwan  Doss  upon 
Bhugwan  Doss  (upon  us)  Calcutta,  value 
deposited  by  me  on  the  15th  day  of  the 
light  side  of  the  moon,  in  Bhadro,  payable 
forty-one  days  after  date  in  Company's  rupees. 

11  I  have  taken  a  hoondee  of  this  description 
which  .you  will  pay  on  its  due  date,  the 
money  has  not  been  paid  for  which  I  give 
this  poorjah  in  writing  which  you  will 
know. 

"  Further  all  well.  Date  Monday,  the  3rd 
day  of  the  dark  side  of  the  moon  in  Assin 
Sumbut  year  1924/'' 

The  defendant,  on  receipt  of  the  said 
letter,  immediately  came  down  to  Calcutta, 
and  called  on  the  gomqshta  at  Calcutta  of 
Sheikh  Syed  Ally,  who  stated  that  he  would 
meet  the  hoondee  on  the  due  date,  and  take 
back  the  letter  from  the  defendant,  but 
Sheikh  Syed  Ally  failed  to  pay  the  hoondee 
on  the  due  date. 

The  defendant  then  went  on  to  deny  that 
the  hoondee   was   ever  signed  by   him   as 
accepted,   but    averred   that    the   signature 
Bhugwan  Doss,  which  appeared  on  the  hoon- 
dee as  his,  was  forged  and  spurious.     He 
said  he  informed   the  plaintiffs   that  such 
signature  was  forged  and  spurious,  and  that 
the    consideration-money    thereof    had    not 
J  been  paid  by  Sheikh  Syed  Ally,  and  also  that 
!  Sheikh  Syed  Ally,  the  payee  thereof,   had 
:  obtained  the  same  under  false  promises  of 
j  payment,  and  the  plaintiffs  should  look  to 
!  Sheikh   Syed   Ally  for   the   amount  of  the 
!  hoondees. 

The  defendant  then  alleged  that,  shortly 
after  the  date  on  which  the  hoondee  be- 
came due,  the  plaintiffs  realized  from  Sheikh 
Syed  Ally  at  Patna  the  sum  of  Rs.  2,200  in 
part-payment  and  satisfaction  of  the  hoondee, 
and  another  hoondee  for  Rs.  2,500  drawn 
by  Ramjesharam  Sahoy,  and  also  discount- 
ed by  the  plaintiffs ;  and  that,  on  the  7th 
day  of  the  light  side  of  the  moon  in  the 
month  of  Kartick  1924,  the  plaintiffs  nego- 
tiated and  agreed  to  receive  Rs.  2,800  the 
balance  due  on  the  said  two  hoondees,  by 
four  instalments,  and  he  further  charged 
that  Sheikh  Syed  Ally  had,  since  the  daf 
of  the  said  arrangement,  paid  the.  sum 
Rs.  360  in  further  payment  and  satisfactu 
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of  the  said  hoondecs.  He  accordingly  sub- 
mitted that,  under  these  circumstances,  the 
suit  should  he  dismissed  with  costs. 

The    hoondee     was    in     the     following 
form : — 


1 


SI'S®'? 


"  This  auspicious  letter  is  written  to  the 
worthy  of  all  comparison  Bhaee  Bhugwan 
Doss  who  is  in  Calcutta,  the  auspicious  place 
of  success,  from  Patna,  by  Bhugwan  Doss, 
whose  salutations  you  will  accept.  Fur- 
ther I  draw  on  you  a  chittee  (hoondee)  for 
Rs.  2,500  (in  letters  two  thousand  five  hun- 
dred), the  half  of  which  is  twelve  hundred 
and  fifty,  you  wilt  pay  the  full  double  (of  the 
latter  sum)  here  deposited  by  Sheikh  Syed 
Ally  Sahib,  on  the  15th  day  of  the  light 
side  of  the  moon  in  Bhadro,  payable  forty-one 
days  after  that  date  to  the  order  of  the 
Dhunnee  (principal)  in  Company's  rupees, 
after  ascertaining  and  adopting  precaution- 
ary measures  in  respect  of  the  chittee  you  will 
pay  the  value.  Further  it  is  welfare.  Date 
the  15th  day  of  the  light  side  of  moon  in 
Bhadro,  Surabut  1924. 


Signature  of  Bhugwan  Doss. 


f 

1 
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(On  the  back) 
Sheikh  Syed  Ally  Sahib. 

This  auspicious  letter  addressed  to 

Bhaee  Bhugwan  Doss  at  Palooriaghatta  in 

Calcutta. 

The  judgment  of  Phear,  J.,  in  this  case  was 

as  follows : — 

In  the  plaint  it  is  alleged  that  "  the  de- 
fendant's firm  at  Patna,  on  the  fifteenth  day 
of  the  light  side  of  the  moon  in  Bhadro  in 
the*  Sumbut  year  1924,  corresponding  with 
the  13th  day  of  September  1867,  by  his 
hoondee  or  biU  of  exchange  now  overdue, 
directed  to  the  defendant's  firm  at  Calcutta, 


required  the  defendant's  said  firm  at 
aula  to  pay  to  Sheikh  Syed  Ally 
or  order  the  sum  of  2,500  Rs.,  fort 
days  after  date,  and  the  defendant's  sai 
at  Calcutta,  as  the  plaintiffs  verily 
accepted  the  said  hoondee  or  bill  of 
change  in  Calcutta,  and  the  said 
Syed  Ally  Sahib  endorsed  the  sane  to 
plaintiffs,'  but  the  defendant  did  not  pay  ihf 
said  sum  of  2,500  Rs. ;  and  upon  tttp, 
footing  the  plaintiffs  seek  in  this  Conrt  % 
recover  from  the  defendant  the  «•»  if 
2,500  Rs.  with  interest/'  '* 

It  is  somewhat  strange  that,  ailhoegh  It*! 
plaint  affects  the  exact  formality  of  Engthfc 
pleading,  no  mention  is  made  in  it  of  pf£j 
sentment  for  payment  having  ocuiiitft 
according  to  the  terms  of  the  hoondee  snes^ 
upon.  However,  no  objection  was  made  to " 
plaint  on  this  ground,  and  the  matter 
omitted  was  supplied  by  the  plaintiffs' 
ten  statement ;  I  may  remark  that  the  p 
is  very  bald  in  other  respects. 

The  defendant  admits  that  he  drew  the 
hoondee  as  alleged. 

The  document  runs  in   these  terms  (m/k 

ante). 

The   defendant,  however,  denies  that  he 
ever   accepted  the  hoondee  as  alleged,  and 
he   says   that   the   endorsement  which  no* 
appears  upon  it  is  in  these  words :  "  Chiue* 
accepted    by    Bhugwan    Doss    in    favor  of 
ttheikh    Syed    Ally   Sahib,"   is  not  in  his 
handwriting,   and   was   not    made  with  Us 
authority.     I  think  I  must  take  his  testimony  . 
on  this  poinf  to  be  true.     According  to  the  j 
plaintiff's  account  the  hoondee  was  brought 
to  him  in  Calcutta,  and  he  discounted  it  on 
the  evening  following  the  day  when  it  was 
drawn  by  the  defendant  at  Patna,  and  the 
plaintiff  states  positively  that  at  that  time  the 
hoondee  bore  the  endorsement  which  pur- 
ports to  be  the  acceptance  of  the  defendant. 
Now  it  is  beyond  dispute  that  the  defend- 
ant had  no  gomashta  or  agent  of  any  sort  ia 
Calcutta,  and   it   is   not   suggested  that  he 
accepted  the  hoondee  at  Patna  simuUaneowJf 
with  drawing  it.  The  only  possible  alternative  \ 
in  favor  of  the  acceptance  being  genuiae,*befe- 
fore,  seems  to  be  that  the  defendant  came  to 
Calcutta  by  the  train  which  brought  the  boon- 
dee,  and  so  was  in  Calcutta  in  time  lereceite 
the  presentment  of  the  hoondee,  and  to  accept 
it  before  it  was  taken  to  the  plaintiffs  w  j* 
discounted.     But,  1  think,  it  is  clear  on  all  me 
evidence  that  this  was  not  the  case.    The  <*• 
fendant  did  not  come  up  to  Calcutta  for  «""J 
days  at  least  after  making  the  hoondee.  Ana 
indeed  it  is  evident  from  the  document  «*&■ 
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pled  with  the  nature  of  the  defendants  '  ployed  with  close  attention  to  the  accuracy 
siness,  that  acceptance,  in  the  technical  of  a  scientific  phraseology,  but  the  «ense 
s£,  was  not  necessary  to  the  force  of  the  \  which  they  ordinarily  bear  in  the  language 
ument,  and  probably  was  not  contemplated  ,  of  English  Lawyers,  due  regard  being  had  to 
first  by  any  one.  The  defendant  had  no  !  their  connection  with  the  rest  of  the  Clause 
ty  or  establishment  of  any  sort  in  Calcutta,  1  wherein  they  appear.  What  do  the  words 
epting  when  he  himself  came  there  j  mean  in  this  particular  situation,  is  the  ques- 
his  goods,  and  remained  to  sell  them  1  tion  for  our  consideration ;  and  I  am  afraid 
d  even  then  he  took  up  his  quarters  some-  i  that  principles  derivable,  even  from  so 
es  at  one  person's  arhut,  sometimes  at  an-  j  great  a  jurist  as  Doneau,  are  scarcely  calcu- 
er's.  The  hoondee  was,  in  effect,  a  sim-  :  lated  to  afford  us  much  in  the  shape  of  guid- 
promise  on  the  part  of  the  drawer  that  !  ance. 
himself  would  pay  the  money  at  Calcutta  j 

y-one  days  after  the  date  of  drawing.     It        The  first  thing  that  occurs  to  us,  upon 

not  an  undertaking  by  him  that  some  one    looking  into  Clause  1 2,  is  that  the  authors  of 

would  accept  on  presentment,  and  pay  !  the  Letters  Patent  understood  by  "  cause  of 

the  expiration  of  some  subsequent  period.  |  action"  something  which  might  consist  of 

In  this  view  of  the  principal  facts,  inas-    parts   respectively    attributable    to    different 

ch  as  the  plaint  was  filed  without  special  ;  local  origins.     A  part  of  the  cause  of  action 

ve   previously  obtained  in  pursuance  of  -  might  arise   within  the  local  limits  of  the 

provisions  of  Clause  12  of  the  Letters  Pa-    Court's    jurisdiction,     while     another     part 

might  arise  beyond  those  limits.  But,  un- 
less I  greatly  misunderstand  Mr.  Holloway's 
meaning,  "cause  of  action/'  under  the 
definition  which  he  accepts,  is  necessarily  in- 
divisible; the  obligation  of  the  defendant 
towards  the  plaintiff,  which  is,  I  may  say, 
the  correlative  of  the  plaintiff's  right  in  the 
matter  of  any  given  suit,  must,  I  conceive,  if 


it  of  our  Court,  the  question  at  once  arises, 
id  the  plaintiff's  cause  of  action  arise  wholly 
ftthin  the  jurisdiction  of  this  Court  ? 

In  the  case  of  DeSouza  vs.  Coles  (reported 

Mad.  H.  C.  R.  384)  two  very  learned  and 

>le  Judges  of  the  Madras  High  Court  dis- 

issed  at  great  length  the  meaning  of  the 


fords   "cause  of  action"  as  used  in  that       4  .,    _  .  .  .  „   ,       . 

lause  of  the  Madras  High  Court  Letters  Pa-  I  ^"^able  to  place  at  all,  be  almost  un.ver- 

[ot  which  corresponds  with  our  12th  Clause,  ^J10?!*  ®rJipa"e  ?L-f:!n.g  lr^ed^ 
id  although  they  were  not  able  to  arrive  at 
|nanimity  of  opinion  with  regard  to  the 
leaning,  they  have,  in  their  respective  judg* 
lems,  dealt  exhaustively  with  the  materials 
pon  which  the  question  depends. 

The  remarkable  power  of  research  and 
ie  great  erudition  of  Mr.  Holloway  necessa- 
lly  have  the  effect  of  investing  his  opinion 
|hh  peculiar  importance,  and  I  feel  the  diffi- 

ilty  of  justifying  my  dissent  from  it.  He 
|as  led  to  the  conclusion  that  a  truly  scientific 
mception  of  the  term  "  cause  of  action " 

ibraccs  nothing  more  than  the  right  re- 
Ident  in  the  plaintiff,  and  the  infraction  of  it 
]jr  the  defendant.     And,  no  doubt,  a  defini- 

>n  in  some  such  words  as  these  may  be 
sorted  to  with  much  advantage,  if  our  only 


single,  in  regard  to  locality.  And  the 
breach  of  the  obligation  does  not  introduce 
any  new  element  of  locality.  It  appears  to 
me,  therefore,  for  this  reason  alone,  that  the 
right  and  the  infraction  of  it  do  not  together 
make  up  the  full  measure  of  "cause  of 
action"  in  Clause  12. 

But,  however  this  may  be,  it  seems  to 
me  clear,  upon  all  the  decisions  reviewed 
in  DeSouza  ?>s.  Coles,  that  the  English 
Courts  have  always  included  in  the  "cause 
of  action"  some  portion  at  least  of  the 
ground  of  origin  of  the  right.  The  in- 
consistencies of  decision  of  which  Mr. 
Holloway  complains  do  not  appear  to  me  to 
exhibit  an  oscillation  between  an  including 
of  the  "ground  of  origin  of  the  right"  on 


[urpose  is  to  obtain  a  precise  technical  term  »  the  one  side  and  an  excluding  of  it  on  the 
kr  use  in   processes  of  scientific   inquiry,  j  other,  but  rather  manifest  themselves  in  the 


frobably  the  Jurists  and  Commentators,  to 
|hom  Mr.   Holloway   refers,  for   authority, 
retty  well  agree  in  the  adoption  of  a  de- 
tition  of  this  narrow  and  exact  character, 
fut  it  seems  to  me  that,  even  if  this  be  the 
fct,  it  helps  us  extremely  little,  for  our  ini- 
tiate object  is  to  discover,  not  the  sense 
fbich  the  words  "  cause  of  action  *'  ought 
to  be    understood    to   convey    when    em- 

VoLXVI.  • 


differing  quantities  of  that  ground  which  it 
was  thought  necessary  in  the  various  cases 
to  take  in.  For  instance,  in  causes  of  action 
arising  out  of  contract,  sometimes  the  factum 
of  the  contract  is,  for  the  purpose  of  deter- 
mining the  forum,  held  to  be  an  essential 
part  of  the  cause  of  action,  and  sometimes  noi. 
Thus,  no  doubt,  the  decision  of  the  Privy 
Council,    in    Luchmeechund    vs.    Zorawur 
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Mull  (reported  8  Moore,  p.  291),*  excluded 
the  •contract  of  partnership,  which  was  the 
first  of  the  series  of  facts  leading  up  to  the 
plaintiff's  right.  But  the  decision  did  not,  as 
I  read  it,  therefore,  exclude  every  thing  ex- 
cepting the  locality  of  the  plaintiff's  rights. 
On  the  contrary,  the  Privy  Council  not  only 
did  not,  as  it  seems  to  me,  set  itself  to 
inquire  whether  there  was  any  place  to 
which  the  plaintiff's  right  was  specially 
attributable,  but  it  distinctly  founded  its 
judgment  upon  a  consideration  of  the  place 
of  those  facts,  which  immediately  gave  rise 
to  that  right.  And  it  appears  to  me  that  we 
here  meet  with  the  one  principle  which 
underlies  and  explains  all  the  decisions 
of  the  English  Courts,  and  accounts  for  their 
inconsistencies.  Indeed,  it  would  have  been 
reason  for  great  surprise  if  Lord  Chelmsford, 
the  spokesman  of  the  Privy  Council  on  this 
occasion,  had  been  found  giving  utterance  to 
doctrines  more  scientific  than  those  which 
commonly  prevail  in  Westminster  Hall.  I 
venture  to  think  that  iti  all  cases  the  Eng- 
lish Courts  have  held  that  the  cause  of  ac- 
tion is  only  complete  when  the  facts  out  of 
which  the  plaintiff's  right  immediately  arose 
are  comprehended  in  it,  as  well  as  the  facts 
which  constitute  its  infraction.  The  diversi- 
ties of  decision  are,  I  think,  all  referable  to 
the  practical  difficulty,  which  so  often  pre- 
sents itself,  of  determining  what  is  the 
immediate  proximate  cause  of  the  plaintiff's 
right  as  distinguished  from  that  which  is 
prior  and  more  remote.  And  it  should  be 
remembered  that  many  decisions,  such  as  the 
late  decision  in  the  case  of  Jackson  vs. 
Spittal,  L.  R.,  5  C.  P.  542,  although  they,  at 
first  sight,  seem  to  be  in  point,  yet,  in  reality, 
depend  upon  particular  considerations  of 
practice  and  enactment  which  have  no  bear- 
ing whatever  upon  the  general  question  be- 
fore us. 

To  return  to  the  present  case,  the  plaintiff's 
right,  of  the  infraction  of  which  he  com- 
plains, is  the  right  to  be  paid  money  in 
Calcutta,  and,  in  the  view  of  the  facts  which 
I  take,  that  right  arises  immediately  out  of 
the  promise  which  the  defendant  made  at 
Patna  when  he  wrote  the  hoondee,  and  there 
delivered  it  to  Syed  Ally's  gomashta.  It 
appears  to  me  that  the  plaintiff's  cause  of  ac- 
tion within  the  meaning  of  the  words  in 
Clause  12  of  the  Letters  Patent  is  not 
merely  the  right  of  the  plaintiff  and  the 
infraction  of  it  both  localized  at  Calcutta, 
buf  also   includes  the  factum  of  the  pro- 

*  Sec  Sutherland's  Privy  Council  Reports,  p.  435. 


mise  made  at  Patna.  Consequently,  in 
opinion,  it  did  not  wholly  arise  withm 
jurisdiction  of  this  Court.  • 

Assuming  that  the  plaintiff's  right  to 
in  this  Court  fails  so  far  as  it  depends 
the  locality  of  the  cause  of  action,  the 
vocate- General  yet  contends  that  it  can 
maintained  upon  the  ground  that  the  defi 
ant  carries  on  business  in  Calcutta. 

The  facts  relevant  to  this  point  are 
the  defendant  dwells  and  has  a  ctott 
Patna.  At  that  place,  as  his  head-quarti 
he  makes  purchases  of  country  produce,  fi 
time  to  time  he  sends  what  he  so  pun 
either  by  boat  or  rail  to  some  arhui 
Calcutta,  and  then  follows  them  himself. 
Calcutta  he  takes  lodging  at  the  arhui  vl 
his  goods  are,  and  himself  sells  them, 
never  employs  the  arhutdar  or  any 
agent  for  this  purpose.  As  soon  as  he 
sold  all  his  goods,  he  pays  for  his  accomi 
dation  at  the  arhui  a  percentage  on  theamoi 
they  have  so  realized,  and  then  returns  to 
home  at  Patna.  An  excursion  of  this  kii 
lasts  one  or  two  months  and  sometimes  nv 
and  the  interval  between  two  excursions 
of  about  the  same  length. 

It  is  not  clear  whether  or  not  the  den 
ant  was   in   Calcutta  when  the  plaint 
filed,  but  he  was  so  when  the  summons  wi 

served  on  him. 

• 

On  these  facts,  I  do  not  think  that 
defendant  was,  at  the  commencement  of 
.suit,  carrying  on  business  in  Calcutta  wil 
the   meaning  of  Clause   12  of  the  Lett' 
Patent.     It  appears  to  me  that  the  carryii 
on  business,  for  the  purpose  of  that  Clao^ 
must  involve  pretty  much  the  same  elem< 
of  permanency  as  is  necessary  to  convert 
mere  ••  staying  "  into  •'  dwelling."     Here  *** 
defendant  was  in   Calcutta  solely  for 
purpose  of  selling  his  goods ;  the  moment 
succeeded  in  getting  them  off  his  hands, 
immediately  returned  to  Patna.     The  tii 
consumed  in  this  process  might  be  a  to 
days  or  two  or  three  months.     I  think  tha 
Patna  was  his  permanent  place  of  bosines 
and  that  his  coming  to  Calcutta  was  only 
visit  made  in  the  course  and  for  the  pu« 
of  that  business. 

On  the  whole,  then,  I  am  of  opinion  t 
this  suit  has  been  wrongly  brought  in 
Court,  and  that  I  ought  not  to  entertain  ^ 
Accordingly  I  reject  the  plaint  with  cost*  00 
scale  No.  2,  and  I  abstain  from  all  discussion 
of  the  merits  of  the  case. 
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1  The    plaintiffs  appealed  from   the  above 
figment  on  the  following  grounds : — 
!  IVrj/. — That  on  the  evidence  the  defend- 
Bt  ought  to  have  been  held  to  be  subject 

fine  Ordinary  Original  Civil  Jurisdiction 
ihis  Court  by  reason  of  his  carrying  on 
tetness  in  the  town  of  Calcutta  at  the  lime 
jUhe  commencement  of  this  suit. 
j;  Second. — That  the  defendant  ought  to 
■ve  been  held  to  be  subject  to  the  said 
Brisdiction  by  reason  that  the  plaintiff's 
i|Ose  of  action  in  this  suit  arose  within  the 
beat  limits  of  the  said  jurisdiction. 
j  Third. — That  the  said  suit  ought  not-  to 
lave  been  dismissed  for  want  of  jurisdiction 
k  the  Court,  but  the  same  ought  to  have 
■en  decreed  in  favor  of  the  plaintiffs. 

Lowe    for    the  appellant   first  addressed 

Court    on  the  question  of  jurisdiction, 

contended  that,  taking  the  facts  as  found, 

defendant  was  subject  to  the  jurisdiction 

the  Court.  He  cited  Greesh  Chunder  Bon- 
ee  vs.  Collins,  2  Hyde  83 ;  Morris 
Bium^arten,  Coryton  152;  Umrit- 
tath  vs.  Kydd,  2  Hyde  117;   The  Queen 

:.  Tne  Judges  of  the  Small  Cause  Court, 

Tayler  and  Bell  7.  Chinnamal  vs.  Tulu- 
natammal,  3  Madras  High  Court  Re- 
s  146,  19  distinguishable. 

Marindin  for  the  respondent,  on  the  que3- 
of  jurisdiction,  cited  Gray  vs.  Cook,  8 
,  **  33<>;  Stephens  vs.  Deny,  16  East 
147;  Hoiden  vs.  Newman,  13  Exst  161; 
Shicls  vs.  The  Great  Eastern  and  Nor- 
thern Railway  Company,  30  L.  J.,  Q. 
B-  332. 

Lowe  was  then  called  on  to  address  the 
Coart  on  the  general  merits  of  the  case.  As 
to  the  time  allowed  to  Syed  Ally,  he  cited 
Femora  vs.  PocoA,  5  Taunton  192  ;  Jones 
to.  Jones,  6  M.  and  W.  84 ;  Byles  oa  Bills, 
last  edition,  245 ;  Ex-parte  Graham,  5 
iDeGex,  M.  and  G.  356. 

I  Marindin  contra  contended  that  Fentum  vs. 
;  Pocock  had  been  overruled,  and  was  contrary 
I  to  the  principles  of  equity  which  have  been 
pimce  applied.  He  cited  Oakeley  vs.  Pashel- 
fef,  4  CI.  and  Fin.  207;  Hollier  vs.  Eyre, 

\^\  ZT^  *?,!1,  45  '   Ex'Parle  Glendinning, 

C.   519;   Strong  vs.    Foster,    17 

Pooley  vs.  Harradine,  7  E.  and 

The    Mutual    Loan    Association 

28  L.  J.,  C.  P.,  10S;  Rayner  vs. 

tossey,  28  L.  J.,  Ex,  132;  Taylor  vs.  Bur- 

flj^i    29    L.    J ,    Ex.,   7 ;    Greenough    vs. 

MCleUand,  30  L.  J.,  Q.  B.,  15;  Laurence 

"•Walmsley,  31  L.  J.,  C.  P.,  143;  Bailey 

w- Edwards,  4  B.  and  S.  761. 


Bricks  B. 

C.  B.  20!  ; 

B-    43t; 
Company, 


Lowe  replied.  He  also  referred  to  1  Lind- 
ley  on  Partnership,  452;  Brown  vs.  Gor- 
don, 16  Beavan  302  ;  Price  vs.  Edmonds, 
10  B.  and  C.  578  ;  Manley  i*s.  Boycot,  22  L. 
J.,  Q.  B.,  265  ;  Chity  on  Bills  284,  to  show 
that  this  is  a  promissory  note,  and  not  a  bill. 

The  Judgments  of  the  Appellate  Bench 
were  delivered  as  follow  : — 

Norman,  J. — The  first  question  upon  this 
appeal  is  whether  the  High  Court  has  juris- 
diction to  entertain  the  suit.  The  ground 
on  which  the  jurisdiction  was  chiefly  rested 
when  the  case  was  before  Mr.  Justice  Phear 
was  that  the  cause  of  action  arose  in  Calcutta, 
and  this  is  the  point  dealt  with  at  length  in 
his  judgment,  which,  on  that  point,  has  not 
been  assailed  by  the  appellant. 

But  it  has  been  contended  before  us  that 
the  defendant,  at  the  time  of  the  commence- 
ment of  the  suit,  "  did  carry  on  business  or 
personally  work  for  gain"  within  the  local 
limits  of  the  ordinary  original  civil  jurisdic- 
tion of  the  High  Court,  and  therefore  that,  by 
Clause  12  of  the  Charter  of  1S65,  the  High 
Court  was  empowered  to  try  and  determine 
the  suit.     The  facts  on   this  point  are  as 
follow;   The  defendant,  B  hug  wan  Doss,  says 
he  resides  at  Allamgunge,  in  Patna,  and  has  a 
head  office,  cootyy  at  Marugunge,  which  is 
also  at  Patna.     For  many  years  past  he  has 
been  in  the  habit  of  sending  down  country  pro- 
duce to  Calcutta  5,000, 7,000,  or  1 0,000  rupees' 
worth  at  a  time.   The  defendant  used  formerly 
to  send  his  goods  to  the  arhut  of   Ishen- 
chunder  Sen  in  Pathooriaghatta ;  but  latterly 
to  that  of  Nursing  Chunder  Biswas.     The  de- 
fendant says  he  used  to  come  to  Calcutta 
sometimes  twice,  and  sometimes  three,  four,  or 
five  times  in  the  year.     He  says  he  used  to  put 
up,  that  is,  lodge  and  transact  his  business, 
at  the  golah  of  the  arhutdar.     He  used  to 
sell  the  goods,  receive  the  money,  and  make 
all  payments,  as  well  of  bills  drawn  against 
the  goods,  as  otherwise,  himself.     For  this 
purpose,  on  eath  visit,  he  would  remain  one, 
two,  three,  four,  or  five  months  at  a  time  as 
circumstances  might  require.    The  defendant 
paid  to  the  arhutdar s  a  commission  of  12 
annas  per  cent,  on  the  price  of  the  goods 
sold,  and  a  small  allowance  called  chootkee ; 
he  paid  no  rent.     The  summons  was  served 
on  the  defendant  in  Calcutta  three  days  after 
the  institution  of  the  suit.     The  gomashta  of 
Hurjeebun  Doss  proves  that,  five  days  before 
the  summons  was  served,  he  saw  the  defend- 
ant at  Nursing  Chunder  Biswas's  arhut  in 
Pathooriaghatta.  The  defendant  was  engaged 
talking  to  brokers,  and  negotiating  the  sale  of 
country  produce.     It  is  thus  proved  that  the 
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defendant  habitually  resorted  to  Calcutta  for 
the  purpose  of  carrying  on  trading  operations 
on  a  considerable  scale,  remaining  there  for 
the  purpose  of  such  business  for  months  at  a 
time,  and  that  it  was  during  one  of  his  visits 
to  Calcutta  for  such  purpose  that  the  suit 
was  instituted. 

Unless  some  artificial  construction  is  to  be 
put  on  the  expression  "  carry  on  business" 
in  the  Charter,  I  think  that  it  must  be  pro- 
nounced that  the  defendant,  at  the  time  of  the 
commencement  of  the  suit,  did  "  carry  on 
business"  or  "work  for  gain"  within  the 
local  jurisdiction  of  the  High  Court. 

Mr.  Marindin  for  the  respondent  cited, 
amongst  other  cases,  Shiels  vs.  The  Great 
Northern  Railway  Company  (30  L.  J., 
Q.  B.,  331).  For  the  decision  in  that  case, 
which  turns  on  the  construction  of  the  term 
*'  shall  dwell  or  carry  on  his  business"  in  the 
9  &  10  Vic,  c.  95,  s.  60,  it  is  enough  to 
say  that  the  Court  held  that  a  Railway  Com- 
pany cannot  be  said  to  carry  on  "  its  business" 
in  a  particular  district,  merely  because  it  has 
a  station  where  tickets  are  issued,  and  con- 
tracts in  relation  to  the  carriage  of  goods  are 
made.  The  issuing  of  such  tickets  and  the 
like  is  not  the  "  business"  of  a  Railway 
Company,  being  a  very  small  part  of,  or  one 
of,  the  transactions  connected  with  that  busi- 
ness. Mr.  Justice  Hill,  whose  judgment 
was  read  and  relied  on,  says  :  "  I  do  not  mean 
to  say  that  a#  private  trader  or  firm  may  not 
carry  on  business  within  the  meaning  of  the 
statute  in  more  than  one  place."  In 
Mitchell  vs.  Hender  (23  L.  J.,  Q.  B.,  273), 
the  defendant  was  a  surgeon,  residing 
within  the  jurisdiction  of  the  County  Court 
of  Liskeard.  The  cause  of  action  was  work 
done  by  the  plaintiff  for  the  defendant 
at  a  mine  within  the  jurisdiction  of  the  Laun- 
ceston  County  Court.  In  order  to  deprive 
the  plaintiff  of  his  costs,  and  to  show  that 
the  Superior  Courts  had  not  a  concurrent  juris- 
diction under  the  9  &  10  Vic,  c  95, 
8.  128,  the  defendant  showed  that  "he 
was  in  daily  attendance  upon  his  patients  as 
surgeon,  apothecary,  and  accoucheur  within 
the  Launceston  district."  Coleridge,  J  ,  held 
that  this  was  enough  to  show  that  he  carried 
on  his  business  there.  He  says  :  "  If  the 
defendant  was  moving  about  doing  the  work 
of  his  business  and  the  effecting  of  it  within 
the  Launceston  jurisdiction,  he  comes,  I  think, 
within  the  words  of  the  Act."  In  the  Keyn- 
sham  Blue  Lias  Lime  Company  vs.  Baker 
(2*H.  &  C.  729),  it  was  held  that  a  register- 
ed Joint  Stock  Company  for  the  manufacture 
and  sale  of  goods  carried  on  business  at  the 


place  of  manufacture  and  sale,  not  at  the  m» 
gistered  office  of  the  Company  where  th* 
directors  used  to  meet  and  transact  •their 
business.  These  cases  show  clearly,  first,  thai 
it  is  not  material  that  the  place  of  the  defend- 
ant's  permanent  residence  is  Patna;  and,' 
secondly,  that  a  party  may  carry  on  business 
or  work  for  gain,  within  the  meaning  of  soak 
a  clause  as  that  with  which  we  have  to  dedt 
in  more  places  than  one.  I  may  add  that,  for 
myself,  I  have  never  seen  reason  to  doubt  the, 
correctness  of  the  decision  in  Greesh  Chunder ' 
Bonnerjee  vs.  Collins  (2  Hyde  79),  wbid 
is  a  stronger  case  than  that  now  before  ns. 

We  have,  therefore,  to  consider  whether  the 
plaintiffs  are  entitled  to  a  decree  upon  tfaft 
merits.     The  facts  are  as  follow  : —  ,< 

The  firms  of  Sheikh  Syed  Ally  and  Bbuf- 
wan  Doss  had  had  for  a  long  time  dealing! I 
with  each  other.  Bhugwan  Doss  nsed  W 
draw  hoondees  at  Patna  on  his  fin* 
at  Calcutta,  and  sell  them  to  Sheikh  Srel 
Ally  at  Patna.  Sometimes  Sheikh  Sjti 
Ally  only  paid  a  portion  of  the  consideration1 
The  hoondee  in  suit  was  drawn  at  the  coetf 
of  Sheikh  Syed  Ally  in  Patna  by  Bhugwm 
Doss  on  his  own  firm  of  Bhugwan  Does  at 
Calcutta.  It  was  stipulated  that  the  value 
should  be  paid  by  the  firm  of  Sheikh  Syed 
Ally  within  three  days.  The  plaintiffs,  who 
carry  on  business  in  Calcutta,  were  in  the 
habit  of  purchasing  hoondees  from  the  Cal- 
cutta firm  of  Sheikh  Syed  Ally.  On  the  Jfld 
flay  of  the  dark  side  of  the  moon  in  Assin, 
Sumbut  1924,  or,  in  other  words,  the  15th  day 
of  September  1867,  Muckhunloll  Chowbay.a 
broker,  the  agent  of  Syed  Ally,  brought  the 
hoondee  now  in  suit  to  the  plaintiffs,  *to 
purchased  it,  paying  (deducting  the  discount) 
Rs.  2.468  or  thereabouts.  The  hoondee  pur- 
ports to  be  drawn  by  the  defendant's  firm, 
Bhugwan  Doss  of  Patnaf  on  Bhugwan  Doss  of 
Calcutta,  for  Rs.  2,500  deposited  by  Sheikh 
Syed  Ally,  on  the  1 5th  day  of  the  light  side 
of  the  moon  in  Bhadro  1924  (13th  September 
1 867)  payable  4 1  days  after  date.  The  hoon- 
dee purports  to  be  accepted  by  Bhugwan 
Doss  in  favor  of  Sheikh  Sved  Allv  Sahib. 

The  defendant  admits  that  the  bill  was 
drawn  by  himself,  but  denies  that  he  accept- 
ed it ;  and  though,  from  the  mode  in  which 
the  defendant  -has  put  forward  that  tlcniai, 
there  seems  good  reason  to  doubt  whether 
the  acceptance  is  not  really  his,  we  must 
treat  it  as  not  proved  that  the  acceptance  is 
in  the  handwriting  of  the  defendant  or  of 
his  gomashtas. 

The  plaintiffs  say  that,  at  the  time  tbef 
discounted  the  hoondee,  thev  did  not  know 
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{bat  Sheikh  Syed  Ally  had  not  paid  the  full    to  the  hoondee.     Peetam  Doss  went  up  to 
Isonsideration  for  it.     They  took   it  in  the    Patna,  before  the  bill  became  dua,  to  see  if  he 
taaal  course  of  business.     Sheikh  Syed  Ally    could   get   payment.     Gopeeloll  Dullal— in 
failed  to  pay  to  the  defendant  the  consider-    answer  to  a  question,  "Were  you  ever  ques- 
tion for  the  acceptance  as  stipulated  by  him    tioned    by  the  plaintiffs   or   any,  and  what, 
[tin  the  3rd  day  after  the  bill  had  been  drawn,    person  on  their  behalf  as  to  the  said  hoon- 
Gopeeloil  Dullal,  the  broker  who  had  been    dee?  If  yes,  who  were  present,    and    what 
imployed  both  by  Syed  Ally  and  Bhugwan    was  said?" — answered,  "  Yes,  I  was  question- 
Doss  in  the  negotiations  for  drawing  the  bill    ed  by  Peetam  Doss  on  behalf  of  the  plaint- 
m  behalf  of  Bhugwan  Doss,  pressed  Monohur    iffs  as  to  the  said  hoondee  in  Isree  Persaud's 
ilall,  the  gomashta  of  Sheikh  Syed  Ally  at    house  and  before  him.     Lekraj  Sahoo,  father 
l"atna,  for  payment  of  the  consideration,  and    of  Bhugwan,  was  also  present  there.     I  in- 
!  thereupon  Monohur  Lall  wrote  a  letter  to    formed  Peetam  Doss  of  all  the  circumstances 
Sheikh   Syed  Ally's  firm  in  Calcutta,   and    in  connection  with  the  hoondee  which  I  have 
!  handed  itto  Bhugwan  Doss.     The  letter  was    stated    in   full  in    my   answer  to   the   third 
1  as  follows  (reads  letter  of  3rd  day  of  the    question.     Isree  Persaud  said  that  he  would 
[dark   side   of   the    moon   in   Assin    1924).    send  for  Mohun  Loll,  an  1  settle  the  matter." 
■■  before   the   hoondee  fell  due,  Syed  Ally's    But  Gopeeloll  is  contradicted  both  by  Isree 
i  business  failed.  The  plaintiff,  Hurjeebun  Doss,    Persaud  and  Peetam  Doss,  and  I  cannot  accept 
went  to  the  defendant  in  Calcutta,  and  told    his  statement,  because  I  think  it  is  clear  that 
him  that  Syed  Ally  had  failed,  and  that  the    the  defendant,  at  the  time  of  this  interview,  was 
defendant  must  pay  the  bill.     The  plaintiff    endeavouring  to  escape  all  liability  on  the  bill 
says  the  defendant  took  the  hoondee  in  hand,    by  contending  that  he  had  not  accepted  it,  or 
and  said,  '■  I  have  not  accepted  it."     The    that  he  had  received  no  consideration.     If  the 
plaintiff  says,  "  1  gave  him  an  answer  to  that,    defendant  really  told  Hurjeebun  that  all  that 
and  asked  whose  handwriting  is  this  ?  (mean-    he  got  was   a   letter   \fritten   by   Syed  Ally 
ing  by  whom  was  it  drawn  ?).    He  said,  '  It  is  !  to   his   own   gomashta,   he  told    Hurjeebun 
drawn  by  me.'  I  said,*  The  hoondee  is  written    what  was  false;  he  suppressed  the  fact  that 
fia  your  own  hand,  and  is  signed  by  you:    he  got  Syed  Ally's  promise  to  pay  in  three  days, 
and  now  that  his  business  has  failed,  you    But  I  believe  that  he  made  no  statement  that 
siy    you    have    not    written    it.      It    wont    he  had  got  a  letter  written  by  Syed  Ally  to 
do.     He  said,  *I    have    not    accepted    it,    Hurjeebun  Doss.     To  have  done  so  would 
nor  will  I  pay  it.     Do  what  you  like.' "  The    have   been   to  have  told    Hurjeebun   Doss, 
defendant's  account  of  this  interview  is :  '• !    "You  will  have  no  difficulty  with  that  bill; 
came  to  Calcutta  twenty-five  days  after  I  drew    it  is  all  right ;  I  am  liable  just  as  any  other 
the  hoondee.    After  coming  to  Calcutta  I  saw    person  who  has  accepted  a  bill  for  the  accom- 
the  plaintiff  Hurjeebun  Doss.  *He  came  to    modation  of  the  payee  is  liable."     Unable  to 
me  first.  When  he  came,  he  said  tome,4  Is  this    get  payment  from  Syed  Ally,  Peetam  Doss, 
hoondee  accepted  by  you?'  I  said,  '  It  is  not,    by  the  assistance  of   his  friends   at   Patna, 
nor  have  I  received  the  money/     He  said,    eventually  arranged  to  take  from  Sheikh  Syed 
1  But  it  is  drawn  by  you.'  I  said, «  It  is  true  it  is    Ally  two  bills  of  Rs.  2,500  each,  which  the 
written  by  me,  but  1  received  no  consideration,    firm  of  Hurjeebun  Doss  held,  the  sum    of 
All  I  got  was  a  letter  written  by  Syed  Ally    2,200  rupees  down,  and  the  rest  by  certain 
to  his  own  gomashta.     I  got  no  money  for    instalments.  The  agreement  was  as  follows: — 
iL* "     The  bill  was  again  presented  to  the        "This  auspicious  letter  is  written  to  the 
defendant  when  it  became  due.    He  says  :    most  worshipful  Bhaee  Hurjeebun  Doss  and 


not  received  any  money  for  this,  nor  have  hoondees  for  Rs.  5,000,  which  hoondees,  on 

I  jriven  any  acceptance  to  it.     I  will  not  pay  Peetam  Doss  coming  to  Patna,  were  paid  off 

ths amount  of  this.     You  rcny  go  and  take  it  in    the    following    manner:  A   hoondee    for 

from  Syed  Ally.'  "     On  this'occasion  there  Rs.  2,500   drawn   by  Bhugwan    Doss  upon 

seems  to  have  been  no  reference  to  the  letter  Bhugwan  D  jss,  value  deposited  by  me  on  the 

written  by   Syed   Ally  to   his  own    firm   in  15th  day  of  the  light  side  of  the  moon  in 

Calcutta.     There  seems   to  be  no   reliable  Bhadro  (13th  September),  payable  41   days 

evidence  that  the  defendant,  or  any  one  on  afterdate  in  Company's  rupees,  and  a  hoorfllee 

his  behalf,  informed  the  plaintiffs  of  the  true  for  Rs.  2,500  drawn  by  Ram  Sahoy  Ram,  value 

SUte  of  the  defendant's  position  with  respect  deposited  by  me  on  the  14th  day  of  the  light 
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side  of  the  moon  in  Bhadro  (i  2th  September), 
payable  4 1  days  after  date  in  Company's  rupees. 
I  discounted  hoondees  of  this  description,  out 
of  which  I  paid  Rs.  2,200  in  cash  through 
Syed  Mahomed  Hossein  Khan  Sahib  ;  the 
balance,  Rs.  2,800,  is  due.  The  condition  for 
payment  of  which  is  this ;  the  particulars  there- 
of are  as  follows : —  x 

"  Rs.  300.  Date  the  5  th  day  of  the  light  side 
of  the  moon  in  Aghran  1924  (21st  Decem- 
ber 1867). 

"  Rs.  1000.  The  5th  day  of  the  light  side 
of  the  moon  in  Migh  1924  (29th  January 
1868). 

"  Rs.  750.  The  5th  day  of  the  light  side  of 
the  moon  in  Bysack   1925  (27  April  1864). 

"  Rs.  750.  The  5th  day  of  the  light  side  of 
the  moon  in  Sawan  1925  (24th  July 
1 868). 

"  I  made  an  agreement  of  this  sort,  and  I 
will  pay  the  whole  of  the  amount,  inclusive 
of  interest  at  8  annas,  and  will  take  the  two 
hoondees  from  Bhaee  Ramkissen  Futteh 
Chand  with  whom  they  are  kept.  Should  I 
not  pay  the  money  according  to  this  condition, 
then  you  have  the  authority,  and  I  will  pay  it 
with  protest  charges.  Further,  all  is  well. 
Date  Sunday,  the  7th  day  of  the  light  side  of 
the  moon  in  Kartick,  Sumbut  1924  (3rd  No- 
vember 1867).  Further,  I  paid  into  the  hands 
of  Peetam  Doss  Rs.  160  on  Monday,  the  2nd 
day  of  the  light  side  of  the  moon  in  Assar, 
Sumbut  1925  (22nd  June  1868)." 

The  point  which  has  been  argued  before  us 
with  great  ingenuity  by  Mr.  Marindin  and 
Mr.  Evans  for  the  defendant,  is  that  the  effect 
of  the  letter  written  by  Monohur  Loll,  the 
gomashta  of  Sheikh  Syed  Ally  of  Patna,  to 
Sheikh  Syed  Ally  of  Calcutta,  was  to  alter 
the  character  of  the  defendant's  obligation, 
and  to  make  him  liable  as  a  surety  only  for 
Sheikh  Syed  Ally  upon  the  bill  in  suit;  that 
the  plaintiffs,  at  the  lime  of  making  of  the 
agreement  of  the  7th  of  the  light  side  of 
the  moon  in  Kartick  (3rd  November),  had 
notice  that  the  defendant  was  merely  a  surety 
for  Sheikh  Syed  Ally;  that  the  agreement 
which  gave  time  to  Sheikh  Syed  Ally, 
the  principal,  operated  as  a  discharge  to  the 
defendant,  the  surety,  although  at  the  lime  of 
the  discount  of  the  hoondee  by  the  plaintiff 
that  relation  did  not  exist  between  Sheikh 
Syed  Ally  and  the  defendant. 

I  think,  however,  that  there  is  no  satisfactory 
or  reliable  evidence  that  at  the  time  when,  by 
entering  into  the  agreement  of  the  7th  day  of 
the^light  side  of  the  moon,  in  Kartick  (3rd 
November),  the  plaintiffs  gave  time  to  Sheikh 
Syed  Ally,  ihe  plaintiffs  knew  or  had  notice 


that  the  defendant  stood  in  the  position  of  a 
surety,  even  if  he  was  a  surety  only. 

I  desire  to  say  that  1  have  heard  nothing- 
in  the  course  of  the  argument  which  con* 
vinces  me  that,  if  an  obligation  is  entered 
into  by  two  persons  A  and  B  with  a  third 
C,  by  which  the  two  obligors  are  both  liable 
to  the  third  C  as  principals,  A  and  B  ca# 
by  any  subsequent  arrangements  among* 
themselves,  wiihout  the  privity  or  assent  of 
C,  relieve  themselves  or  either  of  themselves 
of  the  obligations  which  are  incident  to  the 
character  of  principle,  and  by  mere  notice  of 
such  arrangement  compel  C  to  forego  hi* 
right  to  treat  them  both  as  principals.     Lord 
Lyndhurst,  in  Oakeley  vs.  Pasheiler  (4  CL 
&   Fin.    207;   see   23a;    S.    C,    10    Bliga^ 
N.    S.,    548 ;  see   586),   asks  the   question, 
"  Can  you  cite  any  authority  to  the  effect  thai 
two  principal  debtors  could  by  arrangement 
between  themselves  convert  one  into  a  surety- 
only  for  the  other  principal  debtor  ?*'     Mr. 
Pemberton  and  Mr.  Leigh,  in  reply  to  that 
question   put   during  the   argument  in  the 
House  of  Lords,  do  not  attempt  to  say  that 
anything  of  the  sort  could  be  done.     Bat 
they    argue    that,    in    point    of    fact,    Sir 
Charles  Oakeley,  the  creditor,  by  adopting 
an  arrangement  by  which  the  new  debtor 
became  liable  to  him,  accepted  Reid  and 
Kynaston  as  the  principal  debtors,  leaving 
and    looking    to    Sherard's    executors    as 
sureties    for  the   new  obligation.     I   think 
if  clear  that  an  obligor  cannot,  without  the 
consent  of  the  obligee,   alter  the  position 
of  the  obligee^  or  take  away  his  rights  as  they 
existed  at  the  time  when  the  obligation  had 
its   inception.     In  the  case  of  Oakeley  rs. 
Pasheiler  (see  10  Bligh,  N.  S.,  578),  if  the 
judgment  of  Sir  John  Leech  be  examined 
carefully,    it   becomes   clear    that   he  also 
noticed  the  point  that  Sir  Charles  Oakeley. 
the  obligee,  had  adopted  the  new  firm  as 
principal  debtors,  and  thereby  consented  to 
accept  the  liability  of  Sherard's  executors  as 
that  of  sureties ;  and  I  may  add  that  this  is 
the  view  which  is  taken  of  the  case  in  Lindley 
on  Partnership,   Vol.    L,   p.   452.     In  ihe 
present  case,  Bhugwan  Doss  sold  his  bill  on 
credit,  as  drawer  and  acceptor,  or  drawee 
of  a  bill  on  his  own  firm  sold  for  value:  be 
was  liable  on  that  bill  as  principal.    On  the 
failure  of  the  vendee  of  the  bill.  Sved  Allr. 
to  pay  the  consideration,  he,  for  his  own  pur- 
poses, or  for  some  consideration  of  which  ve 
know  nothing,  chose  to  forego  his  right  to 
proceed  at  once  against  Sheikh  Syed  Ally. 
Instead  of  enforcing  the  remedy  then  imme- 
diately open  to  him,  he  chose  to  take  from 
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Sjred  Ally  an  engagement  to  provide  for  the 
ill  at  maturity.  He  did  this  without  com- 
unj eating  with  Hurjeebun  Doss,  who  in  the 
n  time  had  taken  the  bill  in  the  ordinary 
rse  of  business  for  value.  The  effect  of 
new  arrangement  was  to  alter  the  whole 
aracter  of  the  bill  and  of  the  liabilities 
the  parties  to  it.  1  think  that  this  could 
$0t  be  done  without  the  assent  of  Hurjeebun 
iPoss,  the  holder  of  the  bill.     I  think  that, 

St  between  himself  and   Hurjeebun  Doss, 
hugwan  Doss  was  the  principal  debtor  on 
£he  boondee  when  the  hoondee  was  discounted 
[•fey  the  plaintiff,  and  that,  as  between  the  defen- 
;dant  and  Hurjeebun  Doss  the  plaintiff,  the 
plaintiff  has  a  right  to  hold  him  to  his  origi- 
nal obligation  as  principal  debtor  to  this  hour. 
The  mere  fact  that  the  plaintiffs,  on  discoveri  ng 
(tat  there  was  something  wrong  about  the 
[  hill,  were  willing  to  proceed,  and  did  proceed, 
against  Syed  Ally  in  the  first  instance,  in  no 
jray  alters  his  position. 

But,  even  if  it  be  admitted  that  notice  can 
\  have  the  effect  of  creating  an  equitable 
duty  on  the  part  of  the  obligor  to  use  his 
rights  in  such  a  way  as  not  to  prejudice  the 
interests  of  a  surety,  I  think  that  it  must  be 
admitted  that  such  a  notice  of  the  existence 
of  rights  wholly  unknown  to  the  obligee  must 
be  an  honest,  fair,  and  full  disclosure  of  the 
relations  of  the  obligors  as  between  them- 
selves, so  as  to  enable  the  obligee  to  know 
and  effectually  exercise  his  own  rights.  The 
principle  on  which  insurers  are  bound  to  dis* 
close  not  only  all  the  facts  which  they  be- 
lieve to  be  of  importance,  but  all  the  facts 
that  might  influence  the  party  'about  to  in- 
sore,  seems  to  me  to  apply  to  cases  like  the 
present.  1  think  no  equitable  right  can  be 
based  00  a  notice  which  conceals  or  suppress- 
es facts  which  it  is  or  may  be  essential  to  the 
interest  of  the  obligor  that  he  should  know. 
Such,  it  is  clear,  would  be  the  effect  of  the 
notice  which  the  defendant  says  that  he 
gave.  Had  the  defendant  told  the  plaintiffs 
that  he  had  originally  sold  the  bill  on  credit, 
and  had,  on  failing  to  get  payment,  accepted 
the  letter  of  3rd  Assin  (16th  September), 
1  the  plaintiffs  would  probably  have  called  on 
the  defendant  for  immediate  payment  accord- 
ing to  his  contract  with  Syed  Ally  when 
they  drew  the  bill.  Of  the  cases  cited,  there 
is  not  one  which,  when  carefully  examined, 
will  be  found  to  govern  the  case  before  us. 

I  think  that  the  defence  wholly  fails,  and 
that  the  plaintiffs  are  entitled. to  a  decree  for 
the  amount  claimed. 

Ma<pherson%  J*— The  plaintiffs'  suit  was 
dismissed  on  the  ground  that  the  Court  had  no 


jurisdiction  to  entertain  it,  because  the  cause 
of  action  did  not  arise  in  Calcutta,  and  be- 
cause, the  defendant  did  not,  at  the  time  of 
the  commencement  of  the  suit,  u  carry  on 
business"  in  Calcutta,  within  the  meaning 
of  Section  12  of  the  Letters  Patent  of  1865. 
It  is  urged  in  appeal  that,  whether  the 
cause  of  action  did  or  did  not  arise  in  Cal- 
cutta, the  defendant  was  certainly  carrying 
on  business  there  when  the  suit  was  com- 
menced. I  am  of  opinion  that  the  appel- 
lants are  right  in  this  contention,  and  that 
therefore  the  Court  below  was  wrong  in 
holding  that  the  defendant  was  not  subject 
to  the  jurisdiction  in  this  suit.  Taking  the 
defendant's  own  statement,  his  place  of  per- 
manent residence  is  at  Allumgunge  in  Patna, 
and  he  has  a  coo/y,  or  place  of  business,  in 
Marugunge,  also  in  Patna.  His  principal 
business  consists  in  buying  country  produce 
at  Patna,  and  sending  it  down  to  Calcutta  for 
sale,  himself  following  every  consignment, 
himself  selling  it  in  Calcutta,  and  himself 
receiving  the  proceeds.  He  comes  to  Cal- 
cutta, he  says,  three,  four,  or  five  times, 
and  sometimes  only  twice  in  the  course  of  a 
year,  remaining  in  Calcutta  three,  four,  or  hvQ 
months  at  a  time.  He  puts  up  at  the  golah 
of  the  arhuldar  in  whose  godowns  his  goods 
are  stored,  and  in  whose  premises  he  lives; 
he  conducts  all  sales,  and  realizes  the  pro- 
ceeds himself,  employing  no  agent  in  the 
matter;  then  returns  with  the  proceeds  to 
Patna,  where  he  remains  for  a  month  or  two, 
preparing  and  despatching  fresh  consign- 
ments, and  starting  again  for  Calcutta,  so  as 
to  meet  them  on  arrival  there..  This  goes 
on  throughout  the  year,  and  has  been  going 
on  for  five  or  six  years.  He  has  been  in  the 
habit  of  drawing  bills  at  Patna,  on  himself 
at  Calcutta,  and  of  paying  them  there.  He 
has  kept  books  in  Calcutta  of  his  transac- 
tions there.  While  absent  from  Patna,  his 
father  looked  after  his  business  there,  the 
only  other  business  spoken  of  being  a  dealing 
in  hoondees  drawn  by  himself  at  Patna  on 
himself  at  Calcutta.  The  hoondees  have 
usually  been  paid  by  him  out  of  the  moneys 
realized  here  by  the  sale  of  his  goods.  It  ap- 
pears to  me  that  this  is  clearly  such  a  carry- 
ing on  of  business  in  Calcutta  as  makes  the 
defendant  subject  to  the  jurisdiction  in  this 
suit.  For  the  defendant  the  case  of  Shiels 
vs.  The  Great  Northern  Railway  Com- 
pany was  much  relied  on.  But  that  case  seems 
to  me  to  have  really  little  bearing  upon  the 
facts  with  which  we  have  to  deal  at  present. 
A  Railway  Company  which,  in  a  certain 
sense,  carries  on  business  at  every  station 

g 


26 


Appeals  from 


the  weekly  kEporter.  Original  Jurisdiction.  [Vol.  XV] 


in  Great  Britain,  where  it  makes  contracts 
for   the   conveyance   of,   and   receives   pas- 
sengers or  goods  to  be  conveyed,  is  in  a 
position    wholly    different    from    that    of    a 
trader  who  exercises  his  calling  partly  in  one 
and    partly    in    another    of    two    districts. 
There   no  doubt  would  be  manifest  incon- 
venience, and  some  injustice,  as  Mr.  Justice 
Hill    says   in   Shiels   vs.     The    Great    Nor- 
thern Railway  Company,  if  the  words  "  carry 
on  business  "  were  taken  in  their  most  extend- 
ed import,  "  for  then  a  Railway  Company 
against  whom  a  cause  of  action  within  the 
jurisdiction    of     the     County     Courts     Act 
arose,  might  be  sued  in  any  County  Court 
in  the  Kingdom  at  the  option  of  the  plaintiff, 
provided  the  Court  had  a  station  within  the 
district  of  such  County  Court,  without  any 
regard  to  the  place  where  the  cause  of  action 
arose,  or  to  the  fact  that  the  officers  or  ser- 
vants of  the  Court  at  such  last-mentioned 
station  knew  nothing  of  and  had  nothing  to 
say  to  the  affairs  or  business  of  the  Court,  other 
than  denying  the  instructions  of  the  direct- 
ors, and  acting  in  conformity  with  the  regu- 
lations of  the  Court  at  the  principal  station 
where  they  were  employed."     Not  one,  how- 
ever, of.  the  inconveniences  contemplated  in 
this  passage  of  Mr.  Justice  Hill's  judgment 
are  to  be  found  in  the  present  case,  if  it  be 
held  that  this  Court  had  jurisdiction.     For 
the  defendant  is  sued  on  a  hoondee  drawn 
by  himself  and  payable  in  Calcutta  by  him- 
self, he  having,  moreover,  been  in  Calcutta 
when  it  fell  due,  and  himself  knowing  every- 
thing  connected   with   the   transaction.     So 
far,  therefore,  as  the  argument  ab  inconve- 
nienti  may   have   anything  to  do  with   the 
conclusions  arrived  at  by  Mr.  Justice  Hill, 
that  argument  is  wholly  out  of  place  in  this 
case.     Mr.  Justice  Hill   continues :    "  Many 
illustrations  might  be  put  to  show  that  the 
words  'carry  on  his  business'  must  receive 
some  limitation,  even  in  the  case  of  private 
individuals.     A  builder,  whose  place  of  busi- 
ness is  in  one  County  Court  district,  takes 
a  contract  for  the  erection  of  extensive  build- 
ings in  another  district,  the  completion  of 
which  will  require  a  considerable  time,  and 
for  the  purpose  of  such  buildings  he  erects 
workshops  thereat.     In  one  sense,  the  builder 
carries  on  his  business  in  the  last- mentioned 
district,   but  he  does  not  do  so  within  the 
meaning  of  the  enactment,  see  Gorslett  vs. 
Harris  (29  L,  T.  75).     Then  he  gives  the 
case  of  "  a  dealer,  whose  place  of  business 
is*in  London,  and  who  sells  exclusively  there- 
in, but  employs  travellers  to  visit  different 
parts  of  the  country  "  making  contracts  for 
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him  ;  and  he  says  it  is  clear  that  London 
the  only  place  in  which  he  carries  on 
business.  He  adds,  however, "  I  do  not 
to  say  that  a  private  trader  or  firm  may 
carry  on  business  within  the  meaning  of 
Statute,  in  more  than  one  place.  The  ill 
trations  which  I  have  used  are  merely  for 
purpose  of  showing  that  the  words  *  cany 
his  business '  are  not  to  be  taken  in  this 
extended  sense."  Fully  adopting  this 
claration,  I  do  not  doubt  that  the  d 
in  Shiels  vs.  The  Great  Northern  Rail 
Company  is  perfectly  right.  Moreover,  I 
not  inclined  to  cavil  at  the  illustration  as  to 
London  dealer  who  has  travellers  acting 
him  in  the  country.  As  to  the  builder  v 
place  of  business  is  in  one  county  while 
erecting  buildings  in  another,  Mr.  J 
Hill's  illustration  will  be  perfectly  sound 
a  certain  state  of  facts,  but  not  so  in  a 
tain  other  state  of  facts.  If  the  buildrfj 
position  in  its  general  features  resembled 
of  the  Railway  Company  in  Shiels  vs. 
Great  Northern  Railway  Company,  it  wi> 
certainlv  be  correct.  But  in  this  case  of 
builder,  as  in  every  case  arising  on  the 
struction  of  these  words '  'carrying on  business.' 
all  depends  on  the  particular  facts  proved  sft 
each  particular  case.  No  fixed  or  certant 
rule  applicable  to  all  cases  can  be  laid  down. 
That  this  was  Mr.  Justice  Hill's  opinion  is 
apparent ;  and  he  expressly  says  that  a  pri- 
vate trader  may  "  carry  on  business  "  in  mot* 
than  one  place.  The  judgment  in  this  cat* 
of  Shiels  vs.  The  Great  Northern  Railway 
Company  was  approved  of  and  affirmed  by  the 
full  Court  of  Queen's  Bench  in  Brown  vt* 
London  and  North-Western  Railway  Company  , 
(32  L.  J.,  Q.  B.,  318).  But  in  this  Utter  ' 
case  also  it  was  evidently  the  opinion  of  the 
Court,  that  the  "  carrying  on  business"  need 
not  necessarily  be  confined  to  one  place. 
Crompton,  J.,  says  :  "1  agree  with  Hill,  J* 
that  business  must  mean  the  general  businest 
carried  on  at  the  principal  station.  1  aai 
inclined  to  think  that  there  may  be  cases  in 
which  the  business  of  a  Railway  Company 
may  be  held  to  be  carried  on  at  two  place*. 
For  instance,  suppose  a  terminus  at  two 
places,  like  Liverpool  and  Manchester,  and 
the  meetings  of  the  directors  held  as  mnca 
at  one  place  as  the  other,  I  do  not  see  why 
the  business  may  not  be  said  to  be  carried oa 
at  both."  Blackburn,  J.,  says:  "The  ques- 
tion turns  entirely  on  the  construction  of 
the  60th  Section,  9  &  10  Vict.,  c.  95* 
That  was  enacted  with  a  view  of  regutal- 
ing  where  defendants  in  general  should  be 
1  sued,  and  it  would  appear  that  the  Legisbv 
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tore  thought  that,  in  small  cases,  managed 
generally  by  the    parties    themselves,    the 
teosU  convenient  place  would  be  that  in 
bfeicb  the  defendant  either  dwelt  or  carried 
On  his  business;  contemplating  such  cases 
pi  a   man  having  a  place  of  business  in 
Westminster,  and  living  in  some  suburban 
a.     But  business  can  only  be  said  to  be 
ied  on  where  it  is  managed.     No  doubt, 
re  may  be  cases  where  a  man  carries  on 
pore  businesses  than  one,  and  in  different 
paces.     But  such  cases  are  quite  exceptional ; 
And  the  place  of  business  in  general  must  be 
the  place  where  the  general  superintendence 
ftnd  management  take  place."  In  the  Keyn- 
pbam  Blue  Lias  Lime  Co.  vs.  Baker  (2  H.  & 
jC.  729),  the  business  of  Railway  Companies 
m  treated  as  in  some  degree  sui  generis.     In 
Mkis  case  the  Company's  business  was  to 
manufacture  and  sell  their  goods.    The  di- 
rectors met  in  London,  but  the  sales  were 
made  at  the  place  where  they  got  the  material, 
tad  prepared  it  for  sale,  and  that  was  held  to 
tie  the  true  place  of  business.     In  Framjee 
Cowasjee  Marker  vs.  Hormusjee  Cowasjee 
"Marker  (1  Bom.  H.  C.  Rep.  220)  the  Court 
(Sausse,  C.J.,  and  Arnould,  J.)  say:  "To 
determine  whether  a  defendant  is  carrying 
on  business,  it  must  first  be  ascertained  what 
lis  particular  trade,  calling,  or  occupation  is, 
and  then  we  can  examine  whether  the  facts 
proved  amount  to  a  carrying  on  of  that  par- 
ticular trade,  calling,  or  occupation  within 
the  jurisdiction."  .  The  learned  Judges  then* 
went  into  the  facts,  and  found  that  the  de- 
fendant   was   a   retail-dealer   in    European 
goods,  having  shops,  and  carrying  on  the  busi- 
ness of  selling  those  goods  at  various  up- 
country  stations,  and  having  an  establish- 
ment in  Bombay,  where  goods  were  pur- 
chased or  received  from  Europe,  and  forward- 
ed to  the  various  shops  of  up-country.     No 
soles  were  ever  made  in  Bombay  by  the 
defendant  or  his  servants  there.    The  Court 
lays :  "  The  branch  or  agency  established 
within  the  jurisdiction  appears  to  have  been 
limited  to  purposes  other  than  those  of  sale  or 
profit.    Under  these  circumstances,  we  think 
that  the  defendant,  as  a  retail-dealer,  gaining 
his  livelihood  by  the  profit  upon  sales  of  his 
goods,  did  not  carry  on  business  in  Bombay 
•0  as  to  render  him  in  that  respect  liable  to 
the  jurisdiction.    In  the  present  case  '  sale ' 
ift  made  the  test  of  carrying  on  the  business 
tf  a  retail-dealer,  and  the  place  of  sale  is 
treated  as  the  place  of  carrying  on  that  biui- 
*eu."    If  we  apply  a  similar  text  to   the 
ewe  now  before  us,  can  it  be  doubted  that 
toe  defendant  was  earning  on  business  in 
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Calcutta  ?  He,  in  fact,  made  his  livelihood  by 
the  profits  upon  the  sales  of  his  merchandise 
in  Calcutta.  He  expressly  says  he  took  no 
goods  up-country  with  him  for  sale  there. 
The  only  other  means  of  livelihood  was  the 
dealing  in  hoondees  drawn  at  Patna  on 
himself  in  Calcutta;  and  this  was  also  in 
itself  a  species  of  carrying  on  business  in 
Calcutta,  inasmuch  as  the  hoondee  business 
was  intimately  connected  with,  and  in  truth  a 
part  of,  the  other  business  of  selling  his  mer- 
chandise in  Calcutta.  Unquestionably  the 
more  important  portion  of  the  defendant's 
business  was  transacted  in  Calcutta.  The 
defendant  says  his  "head  office"  was  in 
Patna.  But  what  sort  of  a  head  office  does 
he  really  show  to  have  existed  ?  He  proves 
merely  that,  when  absent  from  Patna,  his 
father  looked  after  his  business  for  him. 
There  is  no  evidence  that  the  father  ever 
transacted  any  business  for  him,  unless  it  may 
be  that  he  occasional  Iv  drew  hoondees  in  the 
defendant's  name  upon  the  defendant  at 
Calcutta,  to  be  taken  up  by  the  defendant 
there  with  the  money  realized  from  the  sale 
of  his  goods.  I  cannot  say  that  I  have  any 
doubt  whatever  that,  under  the  circumstances, 
the  defendant  was  carrying  on  business  in 
Calcutta,  and  is  therefore  subject  to  the 
jurisdiction.  Our  own  decision  in  the  case 
of  Greesh  C founder  Bonne rjee  vs.  Collins 
is  strongly  in  favor  of  this  view  of  the  ques- 
tion ;  and  there  is  nothing  whatever  against 
it  in  the  case  of  Chinnamal  vs.  Taluka- 
natanmal,  or  in  Subharya  Muddali  vs. 
Government  (1  Mad.  H.  C.  Rep.  286). 
Some  question  has  been  raised  as  to  whether 
it  is  proved  that  the  defendant  was  carrying 
on  his  business  in  Calcutta  at  the  time  the  suit 
was  commenced,  even  if  he  was  so  at  the 
time  the  summons  was  served  upon  him. 
On  the  evidence,  I  have  no  hesitation  in 
finding,  as  a  fact,  that  he  was  carrying  on  his 
business  in  Calcutta  at  the  time  of  the  com- 
mencement of  this  suit. 

Finding  that  the  Court  has  jurisdiction, 
I  proceed  to  consider  how  the  case  stands  on 
the  merits. 

The  plaintiffs  seek  to  recover  the  amount 
of  a  hoondee  for  Rs.  2,500,  dated  the  15th  of 
the  light  side  of  the  moon  in  Bhadro  1924 
(13th  September  1867),  drawn  by  the  defend- 
ant at  Patna  on  the  defendant  in  Calcutta, 
payable  forty-one  days  after  date  to  Syed  Ally 
or  order.  The  defence  is  that  the  hoondee  was 
an  accommodation-bill  given  by  the  defendant 
to  Syed  Ally  for  his  accommodation  and 
without  consideration,  and  that  the  plaintiffs, 
after  the  hoondee  had  become  due,  and  after 
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give  to  Monohur  Loll,  and  demand  money 
the  hoondee.    I  demanded  it  when  the 
within  which  Mohun  Loll  had  promised 
ment  had  expired ;  that  is  to  say,  three 
four  days  after  the  delivery  of  the  hoondee." 
In  its  inception,  therefore,  it  was  a 


the  plaintiff  had  notice  that  the  defendant 
was!  as  regards  this  hoondee,  only  surety  for 
Syed  Ally,   who  was  the  principal  debtor, 
gave  time  to  the  principal,  Syed  Ally,  in  such 
a  manner  as  released  the  defendant,  his  surety. 
It  is  quite  clear  that  this  hoondee  (which, 
being  drawn  by  the  defendant  upon  himself,  |  dee  given  by  the  defendant  to  Syed 
may  be  treated  as  a  promissory  note,  whether  j  for  valuable  consideration,  the  considei 
the  acceptance  appearing  upon  it  is  a  forgery  ,  being  the  promise  to  pay  the    defea 
or  not — a  question  as  to  which  I  do  not  I  at  Patna  within  three  or  four  days, 
stop  to  enquire)  was  not  an  accommodation-  I  plaintiffs  became  holders  of  the  hoondee 
bill  in  its  inception  at  the  time  it  was  taken  ,  value  on  the  night  of  the  day  after 
by  the  plaintiffs.     This  is,  in  fact,  admitted    on  which  it  bears  date — that  is  to  say,  b 
by  Mr.  Marindin ;  and,  whether  admitted  or  |  the  expiry  of  the  time  within  which  Si 
not,  it  appears  on  the  face  of  the  defendant's  I  Ally  had  promised  the  defendant  to  pay * 
written  statement,  in  which  he  says  (para.  4)  |  the  value, 
that  he  drew  the  hoondee  for   himself  at  • 

Calcutta  at  the  request  of  Syed  Ally,  who  !      _,  .        .        ,  .     ,     A    . 

had  promised  to  pay  him  the  consideration      uThecca^e  A(?r    th*    d^effn(!fnt.  !! 
in  a  day  or  two,  and  (para.  5)  that  Syed    w,he"  Sv*d  A1Iv  fade  default  at  the 
Ally,  having  failed  to  pay  the  amount,  in-    of  the  three  or  four  days,   the >  defen 
formed  the  defendant  that  the  amount  of  the  ,  Pressed  h,m!  a*d  thereupon  Syed  Ally 
hoondee  would  be  p*id  at  Calcutta  by  his  \  *,s  gomastah  Monohur  Loll)   gave  him 
gomastah,  and  gave  the  defendant  a  letter  to    ^  .t0  h's    (Sved  A,lv  s)  f*1™1*  fi" 
that  effect  to  his  (Syed  Ally's)  gomastah  in  |  directing  the  latter  to  pay  the  hoondee  * 

Calcutta.  In  his  deposition  the  defendant  due  date>  "  he  had  .no1  Pa»d  f5>r  J  *  ^ 
says  :  "I  received  nothing  whatever  from  Syed  !  °n  the  evidence,  it  is  doubtful  whether  th^ 
Allv.  I  had  had  dealings  with  him  of  this  '  le"eT  e*erAwas  Reived  by  the  Calcutta  fir* 
sort.  I  had  drawn  hoondees,  of  which  he  \  of  S>'ed  Alrlv.  *loAn1?hur  ^  lhe4  Pat2 
paid  me  down  a  portion.  On  this  occasion  gomastah  of  Syed  Ally,  says  he  wrote  sac* 
he  paid  no  portion.  I  had  no  goods  or  funds  |  aJetter  and  sent  it  by  post  to  Beharee  Loft 
of  his."  In  cross-examination* he  says  :  "I  *«  Calcutta  gomastah  of  Syed  Ally;  and 
draw  bills  on  myself  at  Calcutta,  and  pay  I  *at  he  &aXf  a  lc"e/.  t0. the  ,lk*  cff**  £ 
them.    I    had   many   bill-transactions  with  r£hugwan  Doss     This    is  corroborated  bf 

Syed  Ally,  very  many  ;  I  drew  the  bills  at    GoP«e  **}}  D*]™>  and  a,s0  b7  «*  d«C1^ 
Patna,  and  gave  him  bills  to  the  extent  of  I  ant h!mlself» *'ho [*T l^e  elt?I  ^^ IT 
59,000  or  60,000  rupees,  during  the  three  \  dated  *e  3*i  of  the  dark  side  of  the  mot*, 
years  his  transactions  went  on  with  me.    1  | l?  Assm    1924  (16th  September  1807* * ■ 
drew  bills  also  for  others.      *      *      *      *  : the  lelter  wh,ch  he  Personally  got  from  Mo- 


With  the  proceeds  of  my  goods  I  take  up  the 
hoondees.  I  do  not  bring  piece-goods  here.  1 


nohur  Loll.    But  Baharee  Loll,  the  Calcutta 
gomastah  of  Syed  Ally,  was  examined  as  a 


buy  nothing.  I  do  not  take  any  hoondees  ,  Wltness  for  the  defendant,  and  denies  e«r 
here.  I  meet  hoondees  if  they  come  from  '  h\vin?  received  any  such  letter  by  post  tf , 
there;  and  if  any  money  is  left  in  my  hands,  !  otherwise,  while  the  defendant  himself  doesojt 
I  take  it  with  me.  *  *  *  *  When  away  i  ^  that  ]»  ever  presented  his  letter  to  ihe 
at  Patna,  I  draw  bills  at  Patna  on  myself  in  j  Calcutta  firm  or  made  any  demand  whatever 
Calcutta.  If  I  am  not  here,  I  accept  them  when  a«a»nst  Syed  Ally  upon  it  at  any  time. 
I  come  down."     Gopee  Lall  Dullal,  a  witness 

examined  for  the  defence  (under  commission),  1  Soon  after  this  letter  was  given  by  Mono-' 
says  that  he  was  the  broker  employed  by  !  hur  Loll,  Syed  Ally,  being  in  difficulties, 
both  parties  at  the  time  the  hoondees  were  '  stopped  payment.  The  plaintiffs  evidenty 
drawn  by  the  defendant,  and  that  the  state- '  had  some  communication  with  the  defend*!* 
ment  made  by  the  defendant,  in  the  4th  about  that  time  as  to  whether  the  hooadce 
para,  of  his  written  statement,  is  true — 1  would  be  paid  when  due.  The  defendant  says 
namely,  that  the  defendant  gave  the  hoondee  that  on  this  occasion  he  said  he  would  not  paf 
to  Monohur  Loll,  the  gomastah  of  Syed  Ally,  [  it,  because  the  acceptance  on  it  was  not bis,aod 


upon  his  undertaking  to  pay  the  commis 
sion  thereof  in  three  or  four  days.     Then  he 
says  :  "  I  did,  on  behalf  of  the  defendant, 


because  he  had  received  no  consideration  for 
the  hoondee  from  Syed  Ally.  The  plaintiffs 
deny  that  anything  was  said  about  want  of 

b 


Appeals  from 


the  weekly  reporter.  Original  Jurisdiction*        z  9 


ideration.     However  that  may  be,  when 
hoondee  fell  due,  it  was  presented  for 
jment  to  the  defendant,  and  he  absolutely 
to  pay  it,  denying  that  he  had  accept- 
it;  whereupon  it  was  protested. 


Up  to  this  point  in  the  case,  there  is  no 
tot  as  to  the  defendant's  liability.  As  the 
wee  for  valuable  consideration  of  a  hoon- 
e  on  himself  (or,  as  it  may  be  put,  as  the 
er  of  a  promissory  note)  in  favor  of  Syed 
Ally,  for  which  the  plaintiffs  paid  full  value, 
»Jic  defendant  was  undoubtedly  liable  to  pay 
plaintiffs  the  amount  of  the  hoondee  when 
,  whatever  may  have  been  his  relations 
ith  Syed  Ally  at  the  time   the  hoondee 

bed  maturity. 

• 

But  it  is  contended  that,  owing  to  subse- 
quent events,  the  defendant  is  no  longer  liable. 

is  said  that,  by  reason  of  the  agreement  to 
in  Calcutta  entered  into  by  Monohur 
,  the  position  of  the^ties  was  changed, 
i»  that,  as  between  themselves,  Syed  Ally 
was  the  principal  debtor  on  this  hoondee,  an<^ 
the    defendant    merely    his    surety ;    that, 
before  the  hoondee  fell  due,  the  plaintiffs 
became  aware  that  the  defendant  was  only 
surety  for   Syed   Ally;   that,    after   it   was 
presented  for  payment  to  the  defendant,  and 
repudiated  and  dishonored  by  him,  the  plaint- 
Ife  entered  into  an  agreement  to  give  time  to 
Syed  Ally,  and  that  this  agreement  operated 
as  a  release  to  the  defendant.    I  do  not,  how- 
ever, think  that  the  letter  given  by  Monohur 
J-olJ,  or  the  agreement  which  led  to  that 
letter  being  written,  had  the  effect  of  altering 
(be  position  of  the  parties  so  as  to  make 
Syed  Ally  the  principal  in  this  matter,  and 
fte  defendant  his  surety  only.    The  defendant 
tod  Syed  Ally  were  both  of  them  traders, 
earning  on  business  at  Patna  and  Calcutta. 
The  defendant  had  considerable  transactions 
to  boondees  in  connection  with  his  trade  of 
selling  in  Calcutta  merchandise  brought  down 


by  him  from  Patna.    As  he  himself -says, 
the  practice  was  that  the  hoondees  should  be 
drawn   by  his  Patna  firm   (i.e.,  himself  at 
Patna)  upon  his  Calcutta  firm  (i.e.,  himself  at 
Calcutta),  and  that  the  hoondees  thus  drawn 
should  be  paid  by  him,  when  in  Calcutta,  out 
of  the  proceeds  of  the  goods  sold  by  him 
there.     Living  as  he  did  mainly  by  bringing 
down  country-produce  from  Patna  for  sale 
here,  it  was  manifestly  for  his  benefit  and 
convenience  to  draw  and  sell  his  hoondees  in 
Patna  so  as  to  be  placed  in  funds  there 
wherewith  to  pay  for  purchases  made.    This 
being  the  nature  of  his  business,  the  defend- 
ant, in  the  ordinary  course  of  it,  sold  this 
hoondee  to  Syed  Ally,  with  whom  he  had  had 
many  such  transactions,  and  who  prbmised 
to  pay  the  price  of  the  hoondee  in  two  or  three 
days,     lie  did  not  pay  as  he  promised ;  and 
being  pressed  for  the  money,  he  came  to  terms 
with  the  defendant,  and  agreed  that,  instead 
of  paying  them  at  Patna,  he  would  pay  on  a 
later  date  at  Calcutta.    Thereupon  the  letter 
now  produced,  and  relied  on  by  the  defendant, 
was  given  by  Syed  Ally.    I  cannot  see  that 
this  latter  agreement  alters  the  position  of 
the  parties,  except  that  the  payment  of  the 
price  of  the  hoondees  was  postponed,  and 
the  place  of  payment  changed  from  Patna  to 
Calcutta*    After  the  letter  was  given,  there 
was  just  as  much  as  ever  a  contract  binding 
Syed  Ally  to  pay  the  defendant  the  price  of 
the  hoondee ;  the  date  and  place  of  payment 
alone  were  altered.    This  is  no  case  of  prin- 
cipal and  surety  at  all,  though  it.  is  a  case  in 
which  the  defendant,  when  called  upon  to  pay 
the  amount  of  the  hoondee,  might  well  have 
the  feeling  that  practically  he  had  received 
no  consideration  for  it,  as  Syed  Ally  had 
failed  to  fulfil  his  promise.    But  every  credit- 
or, who  has  parted  with  his  goods  or  money, 
and  does  not  get  paid  for  them  by  his  debtor, 
ordinarily  has   a  precisely   similar  feeling. 
But,  even  if  the  relation  between  Syed  Ally 
and  the  defendant  was  converted  into  one 
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of  principal  and  surety,  the  defendant  is  not, 
in  my  opinion,  released,  even  if  the  plaintiffs 
did  give  time  to  Syed  Ally. 

Mr.  Marindin  argues  that,  if  the  relation 
of  principal  and  surety  exists,  time  given  to 
the  principal  will  exonerate  the  surety,  if  the 
creditor,  when  giving  time,  has  notice  that  the 
one  is  principal  and  the  other  is  surety  only, 
even  although  he  had  no  notice  of  the  fact 
when  the  original  contract  was  entered  into. 
And  he  argues  further  that  it  does  not  matter 
when  the  relation  of  principal  and  surety 
comes  into  existence,  provided  it  does  so  prior 
to  the  giving  of  time,  and  the  creditor,  when 
giving  time,  is  aware  that  it  exists.     How- 
ever startling  these  propositions  may  seem 
at    first    sight,    they    appear   to   be   borne 
out  by  the  decisions  and  the  dicta  of  the 
Judges  in  the  case  of   Pooley  vs.   Harra- 
dine,  Taylor   vs.   Burgees,   Greenough  vs. 
M'Cleland,  and  Bailey  vs.  Edwards.    But  the 
present  case,  taking  it  as  one  of  principal 
and   surety,   goes  in  its   facts  far  beyond 
any  of  these  cases.    In  every  one  of  them 
the  surety  had   been   surety  from   and  at 
the   time    of    the   original   contract.    Here 
the  alleged  surety  was  admittedly  a  principal 
when  the  bill  was  drawn  by  him,  and  when 
it  was  taken  for  value  by  the  plaintiffs.    It  is 
true    that,    in    Bailey    vs.    Edwards,    Mr. 
Justice  Blackburn  says  that  it  was  decided 
in   Oakeley   vs.    Pasheller   that   the   surety 
will  be  discharged  if  the  creditor,   having 
notice  that  he  is  surety,  gives  time  to  the  prin- 
cipal, even  although  the  relationship  of  prin- 
cipal and  surety  did  not  come  into  existence 
until  a  date  subsequent  to  that  of  the  original 
contract.    But  the  decision  of  Sir  J.  Leech, 
M.  R.,   in  Oakeley  vs.   Pasheller,   is  stated 
too    broadly  when    thus    expressed,  for    a 
careful    perusal  of  the   report  satisfies   me 
that  in  that  case  the  surety  was  held  dis- 
charged, because  the  creditor  had,  with  notice 
of  the  arrangement  come  to  by  the  parties 


between  themselves  after  they  had  become 
liable  to  the  creditor  as  judgment-debtors, 
by  his  conduct  recognized  and  assenfc&  to 
the  new  arrangement.  The  marginal  nolo 
given  to  this  case  is  not  limited  as  it 
be,  and  is  not  warranted  by  the  facts 
latest  case  I  have  found  bearing  on  the 
subject  is  Ewin  vs.  Lancaster  (6  B.  A  S. 
571).  There  also  the  surety  had  been  only 
a  surety  from  the  commencement  Bailey 
vs.  Edwards  is,  no  doubt,  mentioned  with 
approval ;  but  it  is  referred  to  by  Cock- 
burn,  C.  J.,  merely  as  a  case  in  which  it  va$ 
held  that  the  giving  time  to  a  prior  indorxr 
of  a  bill  of  exchange  discharged  an  accommo- 
dation-acceptor. There  is  no  decided  case  daft 
I  know  of  which  actually  governs  the  case 
now  before  us,  except  so  far  as  Oakekp 
vs.  Pasheller,  and  the  dictum  of  Blackburn  < 
J.,  founded  upon  that  case,  may  be  said  tt 
govern  it.  I  am  clear  that  Oakeley  rx„ 
Pasheller  does  not  go  so  far  as  it  is  said  to 
have  gone  ;  and,  that  being  so,  I  am  not  pre- 
pared to  act  uporfthe  rule  which  is  supposed 
to  be  deducible,  but  has  never  in  any  contested 
tase  been  decided  to  be  deducible,  from  it 
There  is  another  point  in  which  this  case 
differs  from'all  of  the  reported  cases.  It  ts| 
this,  that,  when  the  hoondee  fell  due,  and' 
when  the  defendant  was  undoubtediv  Bab 
upon  it  as  principal,  it  was  duly  present 
to  him  for  payment,  and  he  then  not 
did  not  pay  it,  but  wholly  repudiated 
liability  on  the  hoondee,  on  the  ground  th 
be  had  never  accepted  it.  It  is  possible 
this  refusal  to  pay  and  repudiation 
liability  might  have  an  important  bearing 
the  question  of  the  equities  which  the  defem 
ant  sets  up  as  against  the  plaintiffs.  On  tbi 
however,  it  i»  unnecessary  for  me  to  elite 
at  length,  or  express  any  opinion. 

Appeal  allowed. 


RULES  OF  THE  HIGH  COURT. 


3  and  15  of  Pleaders'  and  Mooktears' 
Rules  of  2nd  May  1866,  as  amended. 

Notification,  dated  7th  September  1871. 

(Civil  Side.) 

Present : 

be  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  the  Hon'ble  H.  V.  Bayiey, 
F.  B.  Kemp,  Louis  S.  Jackson,  J.  B. 
Phear,  A.  G.  Macpherson,  E.  Jackson, 
F.  A.  Golver,  D.  N.  Mitter,  W.  Ainslie, 
and  G.  C.  Paul,  Judges. 

The  Rules  of  the  2nd  May  1866,*  drawn 

up  by  the  High  Court, 


Originally    in  Calcutta 

famette  of  4th  July  1866. 

Republished  in  Calcutta 

taartte  of  10th  and  24th 

ovember  i860. 

And  apain  (with  modi- 

|ficafion)  in  Calcutta  Ga- 

%  1 5th,  32nd,  and  29th 

IDecember  1869. 


under  Section  4,  Act 
XX.  of  1865,  for  the 
qualification,  admis- 
sion,and  enrolment  of 
Pleaders  and  Mook- 


tears, and  published 
n  the  Calcutta  Gazette  of  the  jjtates  specified 
the  margin,  are  hereby  amended  to  the 
extent  indicated  below  : 

5  W.  R.  (Rules  of  Practice),  p.  9. 


Rules  3  and  15  of  the  Rules  are  hereby 
cancelled,  and  the  following  Rules  substi- 
tuted therefor  (to  be  read  and  regarded  as 
Rules  3  and  15) : 

3.  Those  of  the  lower  grade  shall  be 
competent  to  appear,  plead,  and  act  in  the 
Courts  of  Moonsiffs  and  in  Small  Cause 
Courts,  and  in  the  Courts  of  Officers  in  the 
District  of  Cachar  and  the  Divisions  of  Assam, 
Chota  Nagpore,  and  Cooch  Behar,  exercising 
the  powers  of  Moonsiffs  under  the  Bengal 
Civil  Courts  Act,  1871. 

15.  Any  person  who  shall  pass  the  ex- 
amination as  a  pleader  of  the  higher  grade, 
or  who  shall  have  obtained  the  degree  of 
Bachelor  in  L  aw  of  one  of  the  Universities  of 
Calcutta,  Madras,  or  Bombay,  or  of  Licentiate 
in  law  of  one  of  the  said  Universities,  and 
who  shall  desire  to  be  admitted,  shall  pay  into 
the  Government  Treasury  of  the  District  in 
which  he  shall  intend  to  practise  Rs.  20,  and 
shall,  on  presentation  of  the  certificate  of  the 
examiners,  or  of  his  diploma  and  the  Collec- 
tor's receipt  for  the  said  sum  of  Rs.  20,  be 
entitled  to  apply  to  the  High  Court  for  ad- 
mission and  enrolment. 
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RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  3rd  June  1871. 

Present; 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 
,  Judges, 

* 

Jwadictioa— Magistrate  of  District— Deputy 
Own miOTioner— Appeal— Sections  14  and  342, 
Code  of  Criminal  Procedure. 

'Reference  to  the  High  Court*  under  Section 
434  °f*he  Code  of  Criminal  Procedure,  by 
the  Deputy  Commissioner  of  Luckimpore,  in 
the  case  of  Boron  Dhoom. 

A  Deputy  Commissioner  in  a  Non-Regulation  Pro- 
vince comes,  under  Section  14  of  the  Code  of  Criminal 
Procedure,  under  the  designation  of  Magistrate  of  the 
District,  and  is  competent  to  decide  upon  an  appeal 
preferred  under  Section  412  from  an  order  of  a  Subor- 
dinate Magistrate  who  has  exercised  jurisdiction  in  a 
case  in  which  he  had  no  jurisdiction. 
I 

Reference. — One  Boron,  a  Dhoom,  charg- 
ed certain  persons  before  the  police  with 
having  stolen  his  fish  and  fishing-nets.  On 
enquiry  by  the  police  the  case  was  found 
false,  and  a  warrant  was  taken  out  against 
the  false  informant.  From  the  evidence  it 
appears  that  the  case  was  false.  The  com- 
plainant and  accused  having  had  some  alter- 
cation, the  complainant  was  assaulted,  but 
there  was  nothing  to  show  a  theft  had  been 
committed,  and  on  the  police  making  enqui- 
ry complainant's  fishing-nets  were  found  in 
his  house. 

The  Lower  Court,  having  powers  of  a 
Subordinate  Magistrate,  1st  class,  convicted 
the  accused  person  under  Section  182  of  the 
Indian  Penal  Code. 

The  offence  committed  has  been  ruled  to 
,  he  that  falling  under  Section  211,  and  not 
that  under  Section  182. 

The  evidence  shows  that  the  real  offence 
committed  is  beyond  the  jurisdiction  of  the 
Lower  Court.  • 

Judgment  of  the  High  Court. 

Ainslie,  J. — The  Deputy  Commissioner  is 
right  as  to  the  offence  being  one  which  should 
have  been  dealt  with  under  Section  211 
rather  than  under  Section  182  of  the  Penal 


Code,  and  also  as  to  the  Subordinate  Magis- 
trate not  having  jurisdiction  in  cases  under 
Section  2 1 1 ;  but  as  all  orders  of  the  Subor- 
dinate Magistrate  are  appealable  to  the 
Magistrate  of  the  District  under  Section  412 
of  the  Criminal  Procedure  Code,  and  as  the 
Deputy  Commissioner  under  Section  1 4  comes 
within  the  designation  of  Magistrate  of  the 
District,  he  was  competent  to  deal  with  the 
appeal  preferred  to  him,  and  to  dispose  of  all 
questions  of  law  and  fact  arising  on  it. 

The  case  with  the  papers  will  be  returned 
to  the  Deputy  Commissioner  to  be  dis- 
posed of. 


The  3rd  June  1871. 

Present  : 

The  Hon'ble  G.  Loch  and  Onookool  Chunder 
Mookerjee,  Judges. 

Warrant— License— Municipal,  Commissioner- 
Act  III.  of  1864,  B.  C— Chapter  XV.,  Code  of 
Criminal  Procedure. 

(Miscellaneous  Case.) 

Bissessur  Chatterjee,  Petitioner. 

Baboos  Debendro  Chunder  Ghose  and  Bung- 
shee  Dhur  Sein  for  the  Petitioner. 

A  Magistrate  or  Municipal  Commissioner  has  no 
power  under  Act  III.  of  1864,  Bengal  Council,  to  issue 
a  warrant  for  the  arrest  of  a  person  who  may  have 
failed  to  appear  on  a  summons  to  answer  a  charge  under 
Section  27  of  that  enactment  for  using  premises  as  a 
straw  or  wood-depot  without  a  license. 

Per  Loch>  J.— The  provisions  of  Chapter  XV.  of  the 
Code  of  Criminal  Procedure  are  not  applicable  to 
offences  under  Act  III.  of  1S64,  B.  C. 

Loch,  J. — On  the  29th  April  last  a  petition 
was  presented  on  the  part  of  Bissessur 
Chatterjee,  accompanied  by  an  affidavit  from 
Hurry  Mohun  Dey,  styling  himself  the  go- 
mashtah  and  agent  of  the  said  Bissessur 
Chatterjee,  to  the  effect  that  his  employer 
had  a  wood-dep6t  situated  at  No.  4-1,  Strand 
Road,  Bhowanipore;  that  on  the  21st  April 
a  summons  from  the  Municipal  Commission- 
ers of  the  Suburbs  of  Calcutta  had   been 
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serve^  on  him,  requiring  him  to  appear 
personally  or  by  agent,  on  22nd  April, 
before  the  sitting  Commissioner  at  Alipore, 
to  answer  to  a  charge  for  breach  of  Section 
Y1,  Act  III.,  1864,  B.  C,  by  having  used  the 
premises,  No.  4-1,  Strand  Road,  as  a  wood- 
depdt  without  license  from  the  Commission- 
ers ;  that,  in  obedience  to  the  said  summons, 
he,  Hurry  Mohun,  as  agent  for  Bissessur 
Chatterjee,  did  attend  before  Mr.  Sterndale, 
a  Magistrate  and  Commissioner  of  the  Sub- 
urbs of  Calcutta,  on  the  22nd  April,  and 
was  ordered  by  the  said  Magistrate  to  appear 
again  before  him  on  the  24th  idem;  that,  in 
accordance  with  the  said  order,  he,  Hurry 
Mohun  Dey,  did  again  appear  before  Mr. 
Sterndale  on  24th  April,  and  offered  to  answer 
to  the  charge  mentioned  in  the  summons,  and 
to  pay  any  fine  which  his  master  might  be 
liable  on  conviction;  that  the  Magistrate, 
without  disposing  of  the  case,  or  giving  heed 
to  his  prayer,  told  him  that  a  warrant  for 
the  arrest  of  his  master,  Bissessur  Chatterjee, 
would  be  issued,  and  directed  a  peon  to  de- 
tain him,  the  said  Hurry  Mohun,  in  the 
office ;  that  two  warrants  were  subsequently 
issued  by  the  said  Magistrate  for  the  arrest 
of  the  said  Bissessur  Chatterjee.  The  pray- 
er of  the  petitioner,  Bissessur  Chatterjee, 
was  that  the  High  Court  would  order  the 
withdrawal  of  the  warrant,  as  the  circum- 
stances did  not  justify  its  issue. 

The  proceedings  were  called  for,  and  the 
Magistrate  was  directed  to  submit  any  ex- 
planation he  had  to  offer. 

On  1  st  May  1871,  Mr.  Sterndale,  a  Ma- 
gistrate and  Commissioner  of  the  Municipal- 
ity of  the  Suburbs  of  Calcutta,  forwarded 
the  proceedings  to  the  High  Court,  and  stated 
that  he  was  unable  to  conjecture  what  ex- 
planation was  required  in  the  matter;  that 
the  case,  so  far  as  it  had  proceeded,  was 
perfectly  simple.  The  petitioner,  having 
been  summoned  to  appear  before  the  sitting 
Commissioner  at  Alipore  on  the  22nd  April, 
wilfully  neglected  to  appear,  and  a  warrant 
was  issued  to  compel  his  attendance  ;  that,  as 
the  petitioner  was  not  in  the  Suburbs,  a 
fresh  warrant  addressed  to  the  Deputy  Com- 
missioner of  Police,  Calcutta,  had  been  pre- 
pared, but  would  not  issue  till  the  result 
of  the  application  to  the  High  Court 
was  known.  In  a  subsequent  letter  of 
the  same  date,. the  Magistrate  and  Commis- 
sioner of  the  Municipal  Commissioners  gave 
an  explanation  of  the  circumstances  of  the 
case.  He  stated  that  Hurry  Mohun  did  not 
appear  in  the  Court  of  the  sitting  Magistrate 


on  the  22nd ;  nor,  consequently,  did  he 
ceive  any  order  from  the  sitting  Magistrate 
attend  on  the  24th ;  that  on  the  24th,  whea 
was  present  in  Court,  he  was  informed 
his  appearence  was  not  sufficient,  nor 
the  case  be  proceeded  with  against  his 
through  him,  as  he  was  not  a  duly  authorized 
agent,  and  produced  no  authority;  that 
order  for  his  detention  was  made,  and 
no  representation  was  made  on  either 
22nd  or  24th  that  Bissessur  Chatterjee  conlA 
not  attend  on  account  of  illness. 

The  explanation  of  the  Magistrate  is  1 
complete  answer  to  the  allegation*  made  in 
the  affidavit  put  in  by  Hurry  Mohan,  bar 
there  still  remains  the  question  whether  tbf 
Magistrate  was,  under  the  circumstance^ 
justified  in  issuing  a  warrant  for  the  arrest  of 
Bissessur  Chatterjee,  and  a  further  quest**; 
has  been  raised  whether  under  the  law  under 
which  he  professed  to  act  the  Magistrate  had; 
authority  to  issue  a  warrant. 

Act  III.  of  1864,  Bengal  Council,  novhef* 
lays  down  any  distinct  course  of  procednfei 
It  certainly  provides  for  notices  to  be  served  1 
in  particular  instances  before  the  Municipal' 
Commissioners  can  proceed  to  take  action,  In*  - 
it  does  not  provide  for  the  service  of  sum- 
mons ;  and,  were  it  not  for  the  incidental  men* 
tion  of  summons  with  notices  in  Section  81, 
it  might  be  questionable  whether  a  summons 
requiring  the  attendance  of  a  party  could  be 
iyued  under  the  Act. 

The  Act  (III.  of  1864,  Bengal  Council) no- 
where provides  for  the  issue  of  a  warrant, 
nor  does  it  make  any  of  the  provisions  of  the 
Criminal  Procedure  Code  applicable  to  the 
investigation  of  offences  under  the  Act ;  nor 
is  there  any  provision  in  it  that  it  is  to  be 
read  as  part  of  Act  XXL,  1857.  Bat  it  may 
be  said  that  the  Municipal  Commissioner  vas 
acting  in  his  capacity  of  a  Magistrate,  and  in 
that  capacity  he  had  authority  to  issue  a 
summons,  and,  on  the  party  failing  to  attend, 
to  issue  a  warrant  for  his  arrest.  JsTo  doubt* 
this  was  the  course  adopted  by  the  Magis- 
trate, who  appears  to  have  been  guided  by  the 
provision  of  Chapter  XV.  of  the  Criminal 
Procedure  Code — a  course  inapplicable  to  of- 
fences under  Act  III.,  1864,  Bengal  Council. 
The  Magistrate  appears  to  have  acted  under 
the  provisions  of  Section  257,  and  issued  a 
summons  for  the  attendance  of  the  petitioner, 
and,  on  the  petitioner  failing  to  attend,  # 
directed  a  warrant  to  be  issued  under  the 

firovision8  of    Section    260;    but,   as  Act 
II.    of   1864,   Bengal    Council,  does  act 
provide  for  the  punishment  of  any  offence 
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mitted  under  the  Act  by  imprisonment 
in  lieu  of  fine,  but  by  fine  only,  and 
fte  out  in  Section  80  how  such  fines  are  to 
realized,  viz.,  as  provided  in  Section  61 
the  Criminal  Procedure  Code  by  distress 
sale  of  moveable  property,  I  think  the 
r  course  to  have  been  taken  when  the 
y  charged  with  an  offence  under  the  Act 
tad  to  attend  upon  summons  was,  on  his 
alt,  to  proceed  against  him,  and  impose  a 
upon  him,  as  provided  by  the  law,  and 
lot  bv  the  issue  of  a  warrant  of  arrest. 

i  Under  this  view  of  the  case,  I  think  the 
Jflder  for  the  issue  of  the  warrant  must  be 
gaashed  as  illegal. 

f»  Alookerjee,  J. — I  am  also  of  opinion  that 
fee  order  passed  by  the  Magistrate  and  Com- 
missioner of  the  Municipality  of  the  Suburbs 
tit  Calcutta  for  the  issue  of  a  warrant  of 
■nest  against  Bissessur  Chatterjee  must  be 
ioashed.     Under  Act  III.  of  1864,  Bengal 
Council,  the   Magistrate   had   no  power  or 
jtothority  to  issue  a  warrant  for  the  arrest  of 
p  person  who  has  failed  to  appear  on  a  sum- 
[tooos  to  answer  a  charge  under  Section  77  of 
enactment  for  using  certain  premises  as  a 
w  or  wood  depot  without  a  license.    The 
tion  merely   enacts   that  "no    premises 
shall  be  newly  used  "  as  a  straw-depot  except 
voder  a  license  from  the  Municipal  Commis- 
sioners, and  that  whoever  uses  such  a  depot 
without  a  license  shall  be  liable  to  a  fine# 
Neither  this  Section,  nor  any  other  Section 
of  this  law,  gives  the  Magistrate  any  power 
lo  compel  the  attendance  of  the  party  charged 
with  having  used  premises  as  a  straw-dep6t 
without  a  license.    He  may  serve  the  person 
accused  with  a  notice  or  a  summons  to  answer 
the  charge,  and  show  cause  why  he  should 
not  be  fined ;  but  I  am  clearly  of  opinion  that 
he  cannot  be  arrested  under  a  warrant,  and 
i  his  body  produced  before  the  Magistrate,  as 
if  he  was  a  felon,  or  had  committed  some 
>  heinous  offence.    The  Legislature  did  not 
I  think  it  proper  to  arm  the  Commissioner  or 
[Magistrate  with    such  powers  in  the  cases 
1  specified  in  Section  77,  or  in  the  previous 
Sections  of  this  enactment,  where  penalties  are 
provided  for  not  keeping  drains  in  proper 
Mate,  keeping  sheep-pen  in  a  filthy  state,  &c. 
The  Legislature  has    provided    an    ample 
remedy  in  these  cases  by  empowering  the 
Magistrates  to  inflict  fines  on  proof  of  the 
charge  that  a  person  has  committed  a  breach 
of  any  of  the  duties  enjoined  by  this  law. 
I  agree  in  setting  aside  the  order  of  the 
Magistrate  as  unauthorized  and  unwarranted 
by  law. 
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The  7th  June  1871.        .    • 

Present: 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Autrefois  acquit— Criminal  force— Hurt— Sec- 
tion 353,  Penal  Code. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Officiating  Judicial  Commissioner  of 
Assam. 

Kaptan  versus  G.  M.  Smith. 

A  person  tried  and  acquitted  on  a  charge  of  using 
criminal  force  under  Section',  352  (which  includes  the 
offence  of  battery)  cannot  be  tried,  in  respect  of  the 
same  criminal  matter,  on  a  charge  of  hurt. 

Bayley,  7.— Mr.  Menziks  Smith,  having 
been  discharged  on  his  trial  for  the  offence 
of  assault  or  use  of  criminal  force  under 
Section  352,  which  includes  the  offence  of 
battery  (see  Morgan  and  Macpherson's  Penal 
Code,  page  308),  cannot  now  be  tried  for 
causing  "hurt."  The  criminal  matter  in 
respect  of  which  Mr.  Menzies  Smith  was 
tried  was  the  flogging  and  beating  of  a  coolie 
with  a  cane.  Of  this  he  was  acquitted.  It 
is  now  .intended  to  put  Mr.  Menzies  Smith  on 
his  trial  for  the  same  criminal  matter  upon 
a  charge  of  causing  "hurt"  It  is  quite 
clear,  under  whatever  denomination  the 
offence  is  classed,  it  is  the  one  offence  of  beat- 
ing and  flogging.  ■  A  second  trial  for  the  same 
offence  cannot  be  allowed  to  take  place,  re- 
gard being  had  to  the  provisions  of  Section  55 
of  the  Code  of  Criminal  Procedure. 

In  the  case  of  the  Queen  versus  Dwarka- 
Nath  Dutt,  7  Weekly  Reporter  15,  Criminal 
Rulings,  Sir  Barnes  Peacock  in  his  judgment 
discusses  fullv  the  plea  of  autrefois  acquit; 
and  in  page  19  His  Lordship  makes  the 
following  observation:  "When  it  is  said 
"that  the  offences  must  be  the  same,  it  is 
"  merely  meant  that  they  must  be,  in  reality, 
"  the  same."  It  appears  to  us  that  the 
actual  offence  of  which  Mr.  Smith  was 
acquitted  is  the  same  as  that  for  which  he 
has  been  again  indicted  under  the  term 
"hurt"  Under  these  circumstances,  tne 
plea  of  autrefois  acquit  stands  good,  and  the 
second  trial  should  not  take  place. 
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•  The  ioth  June  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

License — Slaughter-house — Offensive  trades — 
Section  1,  Act  VII.,  B.  C,  of  1865— Section 77> 
Act  III.  of  1864. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  2f~Pergunnahs. 

The  Municipal  Commissioners  for  the  Suburbs 
of  Calcutta,  Prosecutors, 

versus 

Zamir  Shaikh  and  others,  Opposite  Party. 

The  Advocate- General  (instructed by 
Mr.  Adkin)  for  the  Prosecutors. 

Baboos  Aushootosh  Dhur  and  Debender  Chun- 
der  Ghose  for  the  Opposite  Party. 

The  words  "uses  any  premises "  in  Section  77,  Act  III. 
of  1864,  mean  using-  and  employing-  the  premises  as  a 
place  for  the  carrying  on  of  the  offensive  trades  men- 
tioned in  that  Section. 

No  person  is  liable  to  any  penalty  under  Section  1, 
Act  VII.  of  1S65,  except  a  person  who,  without  a 
license,  uses  a  place  or  building-  as  a  s'aughtcr-house 
either  by  letting  it  out  for  such  purpose/or  by  em- 
ploying servants  and  others  for  the  purpose  of  killing 
cattle  therein ;  but  a  person  who  may  be  the  mere 
servant  of  a  butcher  killing  cattle  in  a  particular 
slaughter-house,  or  a  butcher  resorting  accidentally  or 
occasionally  to  a  slaughter-house  for  the  purpose  of 
killing,  and  killing  an  ox  or  sheep  there,  does  not  use 
the  place  as  a  slaughter-house  within  the  meaning  of 
Section  1,  Act  VII.  of  1865,  B.  C. 

Norman,  C.  J.— In  this  case  one  Zamir 
and  18  other  persons  have  been  convicted  by 
Moulvie  Abdool  Luteef,  Khan  Bahadoof, 
Municipal  Commissioner  and  Deputy  Magis- 
trate of  the  24-Pergunnahs,  of  having,  on°the 
2nd  of  May  1871,  used  a  place  at  Kurrya 
as  a  slaughter-house  without  a  license,  where- 
by they  committed  an  offence  under  Section 
1,  Act  VII.  of  1865,  B.  C. 

The  Court  directed  that  Zamir  and  the 
others  should  pay  a  fine  of  10  rupees  each. 

The  evidence  on  which  the  conviction  pro- 
ceeded was  that  these  prisoners  were  found 
on  the  day  in  question  engaged  in  skinning, 
cleaning,  and  dressing  the  carcasses  of  slaugh- 
tered sheep  and  goats. 

The  Deputy  Magistrate  says:  "I  am  per- 
"fectly  satisfied  that  the  accused  persons 
"  have  used  the  slaughter-house  in  question 
"within  the  meaning  of  the  Act  by  skinning 


"  and  dressing  the  carcasses  of  newly 
"  tered  sheep  at  that  slaughter-house,  and 
"  as  they  were  aware  that  no  license 
"  been  duly  taken  out  for  the  use  of 
"  slaughter-house,  they  have  commixed 
"  offence  under  that  Act." 

The  defence  set  up  by  eight  of  them 
that  they  had  been  in  the  habit  of  work 
in  that  slaughter-house  as  butchers ;  by  tr 
of  them,   that   thev  went  to  the  sla 
house  for  the  purpose  of  purchasing  the  he 
and  entrails  of  slaughtered  sheep  and  caidi 
and  by  two  of  them,  that  they  were  cool 
of  butchers  engaged  in  carrying  meat  1 
the  slaughter-house  to  the  market. 

The  pleader  for  the  defendants  conten 
that  the  persons  found  cleaning  and  skinoi 
the  carcasses  of  slaughtered  cattle  were 
shown  to  have  "used"'  the  slaughtcr-h 
wi'.hin  the  meaning  of  the  word  "used" 
iound  in  Section  1,  Act  VII.  of  1865,  B 
that  the  person  who  uses  a  building  or 
place  for  the  purposes  of  a  slaughter-h 
is  the  only  person  required  to  take  out 
license ;  and  the  accused,  who  may  have 
mere  labourers,  are  not  shown  to  have  coi 
mitted  any  offence. 

The  Magistrate  expressed  his  opinion  tbflt 
"it  is  not  necessary  for  every  butcher  or 
"  servant  of  a  butcher  to  take  out  a  separalcj 
"  license  for  using  a  slaughter-house  bjr 
u  working  in  it,  but  it  is  necessary  for  every 
#"  such  person  before  he  uses  it  to  make  him- 
"  self  sure  that  a  license  has  been  taken  oat 
"  from  the  proper  authorities  for  its  being  «aj 
"  used."      •  \ 

The  case  has  been  sent  up  to  this  Comt 
under  Section  434  by  the  Judge  of  the  t\+ 
Pergunnahs,  and  the  question  which  we  bat* 
to  consider  is  whether  the  conviction  wa» 
legal.  It  turns  upon  the  construction  of 
Section  1  of  Act  VII.  of  1865,  B.  Cf  whtch 
provides  that — "No  place  within  the  jun> 
tf  diction  of  the  Municipal  Commissioners  of 
"  the  Suburbs  of  the  Town  of  Calcutta       • 

*  *  *  shall  be  used 

"  as  a  slaughter-house  unless  a  license  in 
"  writing  for  the  use  thereof  as  a  slaughter-* 
"  house  has  been  obtained  from  the  Muni- 
"  cipal   Commissioners,   who  are  empower- 
"  ed  at  their  discretion,  from  time  to  time, 
"  to     grant    s«ch    license  ;     and    whoever, 
"  without  such  license,  uses  as  a  slaughter- 
"  house  any  pla*ce  within  the  limits  aforesaid, 
4*  shall  be  liable  to  a  penalty  not  exceeding 
"  two  hundred  rupees,  and  to  a  penalty  not 
"  exceeding  fifty  rupees  for  every  day  after 
"  the    conviction    for  such   offence  daring 
"  which  the  said  offence  is  continued. 
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m  We  are  of  opinion  that  a  person  who  may 
the  mere  servant  of  a  butcher,  killing 
le  in  a  particular  slaughter-house,  or  a 
coer  resorting  accidentally  or  occasionally 

jpn  a  slaughter-house  for  the  purpose  of 
ling»  and  killing  an  ox  or  sheep  there, 
nnot  be  said  to  "  use  the  place  as  a  slaughter- 
ise"'  within  the  meaning  of  Section  i. 
may  use  a  particular  part  of  the  place  for 
purpose  of  slaughtering  his  cattle  there, 
he  does  not  use  the  house  or  place  (that  is, 
entire  place)  as  a  slaughter-house. 

[■Now,  if  Section  77,  Act  III.  of  1864,  is 
feferred  to,  some  light  will  be  thrown  upon 
■be  sense  in  which  the  word  "  use  "  of  pre- 
mises is  employed  in  these  Acts.  That 
Section  enacts  that  "  no  premises  shall  be 
f  newly  used  except  under  license  from  the 
f  M unicipal  Commissioners,  for  any  of  the  fol- 
7  lowing  purposes ;  namely,  for  melting  tallow, 
for  boiling  offal  or  blood,  or  as  a  soap-house, 
oil-boiling  house,  dyeing-house,  tannery, 
f brick-pottery,  or  limekiln,  or  other  manu- 
factory or  place  of  business  from  which 
p  offensive  or  unwholesome  smells  arise,  or 
as  a  yard  or  depot  for  hay,  straw,  wood, 
6r  coal  ;  and  whoever,  without  a  license, 
uses  any-  such  premises  for  such  purpose, 
shall  be  liable  to  a  fine  not  exceeding  two 
hundred  rupees,  and  a  fine  not  exceeding 
fifty  rupees  for  every  day  after  the  con- 
viction for  such  offence  during  which 
*the  said  offence  is  continued.  " 

It  is  clear,  therefore,  that  in  Section  77,  Act 
HI.  of  1864,  the  words  •«  uses  any  premises'" 
mean  using  and  employing  the  premises  as 
a  place  for  the  carrying  on  the  offensive  trades 
mentioned  in  the  Section. 

The  person  using  the  premises  is  contem- 
plated as  a  single  individual— the  person  who 
tarries  on    the    business— and   the  offence 
#  using  the  premises  is  treatecf  as  an  offence 
jta  its  nature  continuous.     In  all  the  instances 
Mentioned,   the   master  and    owner   of   the 
business,  whether  tallow-melter,  soap-boiler, 
oyer,  tanner,  or  potter,  is  treated  as  the  person 
P*mg  the  premises.     I  think  no  one  would 
construe  Section  77  as  imposing  a  penalty 
«n  the  servants  of  such  persons  employed 
■J  any  operations  necessary  for  trie  purpose 
J  carrying  on  the  offensive  traces  mentioned 
herein. 

To  return  to  the  words  of  Section  1,  Act 
'it.  of  1865.  The  person  who  "uses"  as 
*  slaughterhouse  any  place  within  the  limits 
Mentioned  therein  is  liable  to  a  penaltv  not 
deeding  Rupees  200,  and  also  to  a  penalty 


not  exceeding  Rupees  50  for  every  day  after 
the  conviction  for  such  offence  during  which 
the  said  offence  is  continued. 

Now,  if  a  servant  kills  an  animal  in  a  par- 
ticular corner  of  a  building,    he  uses  that 
particular  spot  for  the  purpose  of  doing  what 
he  is  about,  but  he  does  not  use  the  building 
or  place  in  a  small  corner  of  which  he  is  at 
work.   His  act,  if  an  offence  at  all,  is  a  single 
isolated  offence  incapable  of  continuation. 
If  the  act  of  killing  be  repeated  in  the  case 
of  each  fresh  animal  killed,  it  is  a   fresh 
offence,  and  not  a  continuation  of  the  former 
offence.    Again,  the  person  who  "  uses  a  place  . 
as  a  slaughter-house  "  is  not  only  liable  to  a 
fine  of  Rupees  200  for  such  offence,  but  he  is 
also  liable  to  a  fine  of  Rupees  50  for  every  day 
during  which  the  offence  is  continued  after 
.conviction.     If  the  killing  of  an  ox  or  sheep 
by  a  servant  is  the  use  of  the  place  in  which 
the  killing  takes  place  as  a  slaughter-house 
within  the  meaning  of  Section  77,  as  con- 
stituting part  of  an  offence  which  is  continued  . 
if  the  Section  is  to  be  construed  literally,  it 
would  appear  that  the  servant  so  convicted 
would  be  liable  to  the  penalty  for  the  conti- 
nued use  of  the  premises,  although  that  use  is 
not  by  himself,  and  although  he  might  have 
no  means  of  preventing  such  continued  use. 
Again,  the  penalty  is  imposed  on  any  person 
who   uses   a   slaughter-house   without  a   li- 
cense, but  there  is  nothing  to  show  that  the 
knowledge  that  no  license  has  been  taken  out 
is  any  necessary  ingredient  of  the  offence. 
If   the    Legislature    had  intended   that  ser- 
vants or  butchers  resorting  to  such  places, 
unconnected    with    the    ownership    of    the 
place,  should  be  made  liable  to  a  penalty  for 
killing   cattle   in   an    unlicensed    slaughter* 
house,  we  should  have  found  words  to  the 
following  effect :  "  Whosoever,  knowing  that 
"  no  license  has  been  taken  out  for  the  use  of 
"  the  place  as  a  slaughter-house,  uses  it  for 
"  such  a  purpose,  shall  be  liable/'  &c. 

I  am,  therefore,  of  opinion  that  no  person  " 
is  liable  to  any  penalty  under  Section  1  ex- 
cept a  person  who  uses  a  place  or  building  as 
a  slaughter-house  either  by  letting  it  out  for 
such  purpose,  or  by  employing  servants  and 
others  for  the  purpose  of  killing  cattle  there- 
in. No  doubt,  if  a  number  of  butchers  were 
to  combine  together  and  hire  a  slaughter- 
house for  the  purpose  of  carrying  on  business 
and  slaughtering  cattle  there,  at  a  weekly, 
monthlv,  or  even  dailv  rent,  each  and  all  of 
them  might  be  punished.  4 

In  the  present  case,  the  only  fact  found 
against  the  defendants  is  that  they  used  the 
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slaughter-house  by  skinning  and  dressing 
carcasses  of  newly  slaughtered  cattle  at  that 
place.  Though  the  Deputy  Magistrate  finds 
that  they  were  aware  that  no  license  had 
been  duly  taken  out  for  the  use  of  the 
slaughter-house, 'that,  as  I  have  said,  con- 
stitutes no  part  of  the  offence  as  defined  by 
the  Legislature. 

I  am  of  opinion  that  such  a  finding  is  not 
sufficient  to  support  the  conviction,  which 
must  be  quashed,  and  the  fines,  if  levied, 
must  be  refunded. 

In  the  case  of  the  defendant  Ruheem- 
buksh;  however,  who  has  pleaded  guilty  to 
the  charge,  the  conviction  and  sentence  will 
stand. 

Loch,  J. — It  appears  to  me,  looking  at  the 
terms  of  Section  i,  Act  VII.  of  1865,  that 
the  person  required  by  the  law  to  take  out 
a  license  is  either  the  owner  or  occupant  of 
the  premises  used  as  a  slaughter-house,  not 
persons  who  go  there  to  kill  animals  or  to 
have  them  killed;  and  the  mere  fact  of  a 
person  going  there,  as  the  parties  before  us 
did,  either  as  servant  in  the  employment  of 
the  butcher  or  for  the  purpose  of  having  an 
animal  killed,  does  not  make  him  liable  to 
the  penalty  prescribed  by  the  law,  because 
the  owner  or  holder  of  such  premises  has  not 
taken  out  a  license.  The  Deputy  Magistrate 
holds  that,  though  every  individual  who  makes 
use  of  a  slaughter-house  for  killing  any  animal 
is  not  required  to  take  out  a  license,  yet  every 
such  person  is  bound  to  ascertain  whether 
the  slaughter-house  he  uses  has  been  licensed, 
and  if  he  kill  or  have  killed  any  animal  in  a 
slaughter-house  for  which  no  license  has  been 
taken  out,  he  is  liable  to  the  penalty  prescrib- 
ed by  Section  1  of  the  Act.  But  if  this  were 
intended,  the  wording  of  the  law  would 
surely  have  been  different.  The  law  says : 
"Whoever,  without  such  license,  uses  as  a 
slaughter-house  any  place  within  the  limits 
aforesaid  shall  be  liable,"  <&c.  If  the  construc- 
tion put  on  the  law  by  the  Deputy  Magistrate 
were  correct,  we  might  expect  to  find  words  to 
thiseffect: " Whoever  uses  as  a  slaughter-house 
any  place  for  which  no  license  has  been  taken 
out,  or  whoever,  knowing  that  a  license  has 
not  been  taken  out,  uses  as  a  slaughter-house," 
Ac.  The  interpretation  adopted  by  the  De- 
puty Magistrate  is  opposed  to  the  grammati- 
cal construction  of  the  sentence,  for  that 
declares  that  the  person  who,  without  having 
a  license,  uses  as  a  slaughter-house  any  place, 
Ac*  shall  be  liable.  The  words  "whoever 
without  such  license"  are  not  equivalent  to  j 
"whoever  knowing  that  a  license  has  not^ 


been  taken  out  for  the  slaughter-house."  If,* 
however,  the  Deputy  Magistrate  is  correct 
which,  I  think,  he  is,  in  saying  that  &nf 
person  who  makes  use  of  a  slaughter-house 
need  not  take  out  a  license,  then  the  word* 
as  used  in  the  Act,  can  apply  only  to  lb* 
owners  'or  occupants  of  the  premises  used  U 
such.  The  proper  construction  to  be  ptf 
upon  the  words  may  be  gathered  from  similar 
words  used  in  Section  77,  Act  III.,  1864,  B.G, 
and  there  they  evidently  apply  to  the  ovnef 
or  occupier  of  the  premises,  and  not  to  aty 
person  who  may  resort  to  them  for  the  par- 
poses  of  buying  or  selling,  or  doing  work  as  a 
servant. 

I  concur  in  the  order  passed  by  the  CMrf 
Justice.  , 


The  13th  June  1871. 

Present; 

The  Hon'blc  J.  P.  Norman,  Ofidataf 
Chief  Justice,  and  the  Hobble  G.  Loch,: 
Judge, 

Nuisance— Noxious  trade — Prescriptive  right 

Reference  to  the  High  Court,  under  Stciv* 
434  of  the  Code  of  Criminal  Procedure,  if 
the  Sessions  Judge  of  24-Pergunnaks. 


» 


The  Municipal  Commissioners  of  the  Suburbs 

of  Calcutta 

versus 

Mahomed  Ali  and  another. 

2 he  Advocate-General  for  the  Municipal 
Commissioners. 

Mr.  W.  A.  Montriou  and  Baboo  Ashootoik 
Dhur  for  Mahomed  Ali  and  another. 

A  previous  sanction  to  the  establishment  of  a  to* 
does  not  entitle  the  proprietors  to  continue  the  busness 
after  it  has  become  a  public  nuisance  to  the  neighbor- 
hood. 

No  one  has  a  right  to  corrupt  the  air  of  a  particular 
locality  by  thj^exercise  of  a  noxious  trade,  simply  be* 
cause,  at  the  commencement  of  the  nuisance,  no  person 
was  in  a  position  to  be  injured  by  it  ;  and  no  prescrip- 
tive right  can  be  Acquired  to  maintain,  and  no  JeMfta 
of  enjoyment  can  legalize,  a  public  nuisance  iflT0wn& 
actual  danger  to  the  health  of  the  community. 

Reference. — I  have  the  honor  to  submit  for 
the  orders  of  the  High  Court,  under  Sectioo 
434  of  the  Criminal  Procedure  Code,  the  re- 
cord of  a  case  in  which  the  Joint  Magistrate 
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fas  ordered  the  proprietors  to  close  a  slaughter- 
house at  Narkuldanga  in  the  Suburbs  of 
fhkyitta. 

It  appears  that  the  Magistrate  of  the  Dis- 
trict having  visited  the  slaughter-house  on 
&e  14th  May,  came  to  the  conclusion  that 
*the  occupation  of  slaughtering  cattle  and 
llheep  carried  on  in  the  slaughter-house  at 
fKarkuldanga  is  injurious  to  the  health  and 
[comfort    of    the    community,    and    that    it 
should  therefore  be  suppressed  ;"  and  he  pro- 
jteeded   under  Section  308  of  the  Criminal 
Procedure  Code.     The  depositions  recorded 
[by  Mr.  Barton,  the  Joint  Magistrate,  to  whom 
the  case  was  referred,  show  that  some  persons 
who  inspected  the  place  observed,  and  that 
Laome  persons  who  live  in  the  vicinity  have 
experienced,  those  evils  which  are  insepara- 
ble from  slaughter-houses.     They  show  also 
I  that   the   place   is   not   sufficiently   supplied 
I  with  fresh  water,  and  that  the  drainage  of 
\  the  locality  has  not  been  properly  provided 
for.     But  they  do  not  show  that  the  slaughter- 
house  in  question  is  in  a  worse  condition 
i  now  than  at  any  time  since  its  establishment  ; 
I  on  the  contrary,  it  seems  that  some  improve- 
ment has  been  effected  in  the  arrangements 
during  the  last  few  years. 

It  was  urged  before  the  Joint  Magistrate 
that  Section  308  is  not  applicable  to  the 
case,  because  the  slaughter-house  was  estab- 
lished in  1844  with  the  sanction  of  the 
Magistrate,  which  sanction  was  given  after 
fall  enquiry  and  careful  consideration  ;  aifd 
because  it  has  since  been  maintained  with 
the  express  sanction  of  the  law,  and  of  the 
Municipality  which  now  constitutes  itself 
the  complainant  in  the  matter.  But  Mr. 
Barton  did  not  understand  the  argument, 
and  rejected  it,  on  the  ground  that  the  past ! 
history  of  the  slaughter-house  did  not  exempt 
it  from  the  operation  of  the  law.  Mr.  Bar- 
ton did  not  distinguish  between  the  trade 
and  the  manner  in  which  it  is  conducted. 
It  cannot  properly,  I  think,  be  said  that  a 
trade  is  injurious  which  has  been  established 
and  maintained  by  authority,  and  is  express- 
ly sanctioned  by  law ;  and  it  is,  as  it 
seems  to  me,  especially  absurd  in  the  Muni- 
cipality to  set  up  such  an  allegation,  since 
Ihey  have  erected  a  slaughter-house,  and  are 
very  anxious  to  establish  the  business.  But 
one  slaughter-house  may  be*  well-conducted, 
and  another  ill-conducted ;  and  it  may  be  a 
^try  proper  subject  for  magisterial  enquiry 
and  interference  if  a  slaughter-house  is  used 
withoat  due  care  for  cleanliness.  Now,  there 
are  special  laws  which  empower  the  Munici- 
pality to  enforce  cleanliness;  but  instead  of 


putting  into  effect  these  provisions,  which 
invest  them  with  ample  power  fof  the 
purpose  of  avoiding  what  is  injurious  to  the 
health  and  comfort  of  the  community,  they 
have  adopted  the  expedient  of  treating  the 
business  as  a  public  nuisance  ;  and  in  this  re- 
spect I  think  that  the  action  of  the  Magistrate 
was  illegal,  and  that  the  proceedings  ought  to 
be  quashed. 

From  a  copy  of  an  order  passed  by  me  in 
a  similar  case  in  January  1870,  I  find  that  I 
expressed  a  similar  opinion,  and  upheld  the 
order  of  the  Deputy  Magistrate  refusing  to 
treat  this  slaughter-house  as  a  nuisance. 

There  seems  to  be  an  undefined  idea  that 
an  unlicensed  slaughter-house  may  be  a  nui- 
sance, although  one  carried  on  under  a  license 
cannot  be  so  treated.  But  the  license  does 
not  alter  the  trade.  And  a  general  law  can- 
not be  applied  to  a  case  for  which  special  laws 
provide.  The  Magistrate  treats  the  slaughter- 
house as  a  nuisance,  because  he  has  failed  to 
enforce  the  Slaughter-house  Act  of  1865.  It 
has  been  pointed  out  to  me  that  in  the  case  of 
Klliottson  versus  Feelham,  to  which  the  Joint 
Magistrate  refers,  and  other  cases,  it  is  laid 
down  that  a  person  coming  to  reside  in  the 
vicinity  of  an  offensive  trade,  cannot  set  up 
his  own  right  to  untainted  air,  if  the  owner 
of  the  trade  has  acquired  a  prescriptive  right 
to  carry  it  on  ;  see  Gale  on  Easements,  page 
291. 

It  appears  to  me  that  a  considerable  animus 
has  been  shown  by  the  witnesses.  The  Health 
Officer  refers  tome  slaughter  of  diseased  cat- 
tle as  if  it  afforded  a  reason  for  suppressing 
the  slaughter-house  ;  and  those  witnesses  who 
confessedly  live  among  gas-works,  piggeries, 
and  public  latrines,  do  not  hesitate  to  ascribe 
every  noxious  odour  to  the  slaughter-house. 
This  animus  is  referrible  to  the  controversy 
which  has  been  carried  on  for  a  considerable 
period,  and  to  the  popular  feeling  which  has 
been  excited  by  paragraphs  in  newspapers 
and  otherwise ;  and  in  submitting  this  case 
and  others  to  the  High  Court,  I  think  that  it 
will  not  be  irrelevant  if  I  mention  shortly  the 
facts  which  have  come  under  my  cognizance 
in  various  cases  officially  brought  before  me. 

In  1865  the  subject  of  the  slaughter- 
houses attracted  attention,  and  the  Bengal 
Council  passed  Act  VII.  of  that  year  "  for  the 
better  regulation  and  supervision  "  of  them. 
It  was  proposed  that  a  large  and  expensive 
slaughter-house  should  be  built  by  the  Cal- 
cutta Municipality  for  the  use  of  the  Jown 
and  suburbs ;  and  a  private  arrangement  was 
made  between  the  two  Municipalities  that  the 
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one  in  Calcutta  should  build  the  house,  and 
that  the  one  in  the  suburbs  should  suppress 
all  other  slaughter-houses.  The  building 
was  accordingly  erected,  and  it  is  said  to  be 
very  well  adapted  to  the  intended  purpose. 
The  Suiburban  Municipality,  therefore,  desire 
to  fulfil  their  promise,  but  they  have  met  Nyith 
some  resistance  from  those  who  have  an  im- 
portant pecuniary  interest  in  the  old  slaugh- 
ter-houses;; and  the  Calcutta  Municipality,  be- 
ing annoyed  at  the  partial  failure  of  the  plan, 
pecuniarily  and  otherwise,  have  complained 
of  breach  of  contract, and  have  urged  the  Com- 
missioners in  the  Surburbs  to  more  strenuous 

efforts. 

The  object  which  these  Commissioners  have 
in  view  is  doubtless  good.  There  cannot  be 
a  slaughter-house  without  offal,  blood,  &c, 
and  a  very  fetid  effluvium ;  but  there  is  no- 
thing really  noxious  in  all  this,  if  the  place 
is  properly  cleansed  after  the  slaughtering ; 
and  a  masonry-building  with  masonry-drains, 
kept  under  proper  supervision,  affords  the 
best  means  of  securing  this  object.  But  the 
goodness  of  the  object  does  not  justify  a  man 
in  adopting  unjust  means  for  its  attainment. 
The  Legislature,  it  may  be  assumed,  never 
intended  that  the  Municipal  Commissioners 
should  avail  themselves  of  the  legal  power 
entrusted  to  them  to  injure  individuals  for 
the  sake  of  the  public.  It  was  not  intended 
that  they  should  arbitrarily  suppress  all 
slaughter-houses  in  order  to  force  the  public 
to  resort  to  the  Municipal  slaughter-house ; 
and  thev  are  not  justified  in  refusing  licenses 
to  established  slaughter-houSes  if  they  are 
properly  conducted.  But  this  is  what  they 
have  endeavoured  to  do.  As  soon  as  the  Act 
was  passed,  the  owners  of  slaughter-houses 
were  required  to  go  to  a  considerable  expense 
in  paving  and  draining  them,  and  immediate- 
ly afterwards  they  were  told  that  their  licenses 
would  not  be  renewed.  The  slaughter-houses 
are  very  valuable  property  ;  and  to  refuse  the 
owners  a  license  is  to  destroy  the  property. 
It  is  no  cause  for  wonder  that  the  owners 
have  sought  to  evade  the  law  when  they 
found  that  the  Municipal  Commissioners 
would  not  listen  to  reason  or  justice ;  and  it 
is  not  surprising  that  they  do  not  improve  the 
slaughter-houses  during  the  continuance  of 
the  contest  in  which  they  arc  endeavouring 
to  obtain  a  license  or  compensation  for  the 
loss  of  the  profits  which  the  Municipality 
desires  to  appropriate.  The  owners  are  will- 
ing to  give  up  their  slaughter-houses  for  a 
fair  compensation,  but  their  proposals  have 
been  entirely  rejected ;  and  the  Commissioners 
and  Magistrates  have  sought  to  enforce  com- 
pliance by  criminal  prosecutions  which  have 


hitherto  failed.  And  now  the  Magistrate 
suddenly  discovers  that  the  slaughtering  cat- 
tie  is  a  public  nuisance  injurious  to  the  health 
of  the  community,  and  desires  the  total  sup- 
pression of  it  in  four  days.  I  am  also  inform* 
ed  that  this  measure  has  been  adopted  .while 
a  Committee  appointed  by  Government  is  in- 
vestigating the  whole  subject.  9 

I  think  that  the  proceedings  now  before  me 
are  illegal  and  unjust ;  but  I  have  no  power 
to  interfere,  and  I  submit  the  record  to  the 
High  Court  with  the  recommendation  tail 
the  order  of  the  Joint  Magistrate,  dated  the 
23rd  ultimo,  directing  that  the  slaughter-house 
be  closed  in  four  days,  should  be  quashed. 

Judgment  of  the  High  Com  t. 

Norman,  C.  J. — On  the  15  th  of  May,  Mr. 
Graham,  the  Magistrate  of  the  24-Pergunnalfe. 
visited  a  slaughter-house  in  the  possession  of 
Mahomed  Ali  and  Moonshee  Abbas  Ali  at  Xar- 
kuldangah.  He  records  that  he  found  the 
place  in  a  most  filthy  condition ;  that  no  ar- 
rangements appeared  to  exist  for  the  removal 
of  the  offal  and  blood ;  that  the  stench  was 
abominable,  and  the  ground  saturated  whh 
blood  and  filth ;  that  he  was  of  opinion  that 
the  occupation  of  slaughtering  cattle  and 
sheep  carried  on  in  the  slaughter-house  at 
Narkuldangah  was  injurious  to  the  health  and 
comfort  of  the  community,  and  that  it  should 
therefore  be  suppressed.  He  therefore  ordered 
Mahomed  Ali  and  Moonshee  Abbas  Ali  within 
7  aays  from  the  receipt  of  his  order  to  suppre& 
the  occupation,  or  within  that  time  to  show 
cause  why  the*  said  order  should  not  be  en- 
forced. 

On  the  23rd  of  May,  the  defendants  having 
been  duly  summoned,  Shaikh  Ibrahim  and 
Moonshee  Abbas  Ali  by  their  pleaders  appear- 
ed to  show  cause  why  the  slaughter-house 
should  not  be  suppressed. 

Dr.  Tonnerre,  being  examined  as  a  witness, 
deposed  that,  on  entering  the  premises,  he 
found  a  place  about  20  feet  square,  made  of 
masonry,  with  a  hole  in  the  middle,  in  which 
a  gumla  was  sunk.  On  the  masonry  and  in- 
side the  gumla  was  a  large  quantity  of  coagu- 
lated blood  and  dung  mixed  together.  Several 
sheep  and  goats  were  lying  on  the  ground 
with  their  throats  cut.  Near  these  were 
butchers  skinningother  sheep  and  goats.  Going 
a  little  eastwards,  he  came  to  a  shed,  the 
road  to  which  he  describes  as  a  mere  compost 
of  mud,  offal,  blood,  and  cowdung.  He  en- 
tered the  shed,  and  found  it  full  of  freshly 
slaughtered  cattle.  The  floor  of  the  shed 
was  of  broken  concrete  full  of  holes    On 
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both  sides  of  the  concrete  was  mud.  Two- 
thirds  of  the  breadth  of  the  shed  was  concrete, 
anil  the  remaining  one-third  mud,  consisting 
of  offal  and  blood.  Down  the  middle  of  the 
shcd^was  a  drain.  In  the  drain  was  a  quan- 
tity of  stagnant  blood.  Parallel  to  the  shed 
wasacutcha  drain  which  received  the  sewage 
of  the  village  south  of  the  shambles,  and  the 
blood  and  offal  out  of  the  gumla  above-men- 
tioned. The  drain  was  exceedingly  filthy,  and 
there  were  large  quantities  of  night-soil  in  it. 
In  the  shed  twenty-eight  carcasses  of  cows 
were  suspended.  The  greater  part  of  these 
cows  were  thoroughly  diseased. 

North  of  the  first  shed  was  another  shed 
about  the  same  size.  In  it  about  thirty-six 
carcasses  of  cattle  were  suspended,  more  or 
less  diseased.  The  floor  was  tiled,  but  in 
bad  repair.  On  the  margin  of  the  shed,  on 
each  side  and  under,  was  a  mass  of  mud, 
offal,  and  blood.  The  sewage  drain  above- 
mentioned  runs  parallel  to  this  shed. 


Dr.  Tonnerre  says  the  smell  arising  from 
the  whole  premises,  the  sheds,  and  the  drain, 
was  the  most  offensive  and  sickening  smell  he 
ever  experienced.  Between  the  canal  and 
the  sheds  there  is  a  large  pond  about  four 
vards  from  the  sheds.  The  drainage  of  the 
>  premises  falls  into  this  pond.  The  water  of 
the  pond  was  simply  filthy  sewage,  emitting 
a  most  sickening  and  offensive  smell.  On 
the  north-west  of  the  pond  is  a  place  whore 
blood,  offal,  and  cowd-ung,  are  thrown. 

The  slaughter-house  is  surrounded  on  all 
sides  by  human  habitations.    * 

Dr.  Tonnerre  savs  I  consider  the  slaughter- 
house  a  most  dangerous  nuisance  to  the 
neighbourhood  and  liable  to  spread  disease. 

I  consider  the  slaughter-house  to  have  a 
tendency  to  spread  small-pox  and  cholera 
among  people  who  live  in  its  vicinity. 

Dr.  Tonnerre,  on  cross-examination,  said 
he  had  known  the  slaughter-house  for  up- 
wards of  ten  years;  he  visited  it  ten  years 
\   ago.    It   was  in  a  worse    state    then    than 
it  is  now. 

Mr.  Hal  Ian,  a  Veterinary  Surgeon,  the 
President  of  the  Cattle  Plague  Commis- 
sion, described  the  state  ©f  the  slaughter- 
house and  the*  accumulation  of  filth  and 
offal.  He  speaks  of  the  sickening  stench, 
and  says  it  is  likely  to  affect  human  life  and 
health.  He  saw  the  livers  and  lungs  of 
diseased  animals  which  had  been  slaughtered, 
and  says  that  the  consumption  of  the  meat 
of  these   animals   would   be   dangerous  to 


human  life  ;  that  the  place  could  not  be  used 
as  a  slaughter-house  without  being  injurious  to 
the  health  of  the  neighbourhood,  as  there  were 
no  means  to  keep  the  premises  in  a  clean  state. 
There  was  no  supply  of  clean  water  on  the 
premises,  and  np  attempt  at  proper  drain- 


age. 


Mr.  James  Blackburn,  the  Engineer  of  the 
Gas  Company,  said  that  he  and  others  were 
frequently  annoyed  by  most  disgusting  smells 
from  the  slaughter-house  ;  that  he  had  suffer- 
ed in  hcakh,  but  could  not  swear  that  the 
smells  from  the  slaughter-house  were  the 
cause  of  it.  The  effect  produced  by  the  smell 
is  a  sickening  sensation,  which  is  worst  in 
passing  the  place ;  but  he  had  frequently  felt 
it  in  his  own  house  which  is  400  yards  to  the 
south  of  the  slaughter-house. 

Jonathan  RUt,  an  Engine-driver,  who  lives 
about  500  yards  from  the  slaughter-house, 
speaks  of  the  sickening  smell  which  had  com- 
pelled him  to  leave  his  food.  He  speaks  of 
having  often  felt  the  sickening  smell  in  the 
train  when  coming  home. 

Shaik  Hadoo,  a  sirdar  of  coolies,  who  lives 
close  to  the  slaughter-house,  says  that  his 
children  and  wife  are  often  made  ill  by  the 
stink  which  comes  from  the  slaughter-house. 
He  himself  is  sometimes  made  ill.  His  son 
and  brother  died  of  cholera.  Many  of  his 
neighbour's  are  made  ill.  They  cannot  eat. 
They  vomit. 

On  cross-examination  he  said  that  he  was 
one  of  500  or  600  persons  who  lived  near, 
who  complained  of  the  nuisance  about  a  year 
ago ;  but  the  Deputy  Magistrate  of  Sealdah, 
Kumar  Ilarendra  Krishna,  dismissed  the 
case. 

KedarNath  Ghose,  a  contractor,  lives  about 
300  yards  from  the  shambles.  He  says  an 
awful  stink  comes  from  the  slaughter-house 
after  4  o'clock.  "  Sometimes  myself  and 
"  family  are  sick  from  it.  We  get  vomiting 
"sickness,  headaches,  and  fever.  There  is  a 
"  great  deal  of  sickness  among  the  people  who 
'live  near  it.  Many  are  leaving  the  place 
'•'  altogether/'  On  cross-examination  he  said 
he  also  complained  of  the  nuisance  last  year 
with  all  the  inhabitants,  Hindoo  and  Maho- 
medan,  of  the  place. 

Meerun  Khan,  a  khansamah,  gave  similar 
evidence. 

The  Joint  Magistrate,  Mr.  Barton,  §ays: 
"  The  evidence  of  Drs.  Tonnerre  and  Hallan,  of 
"  Mr.  Blackburn  and  the  others  who  speak  of 
"  the  present  state  of  the  slaughter-house,  is 
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"clear  and  decisive.  It  shows  beyond  a 
"doubt  that  the  nuisance  is  a  public  one, 
"  and  of  a  most  dangerous  character,  highly 
"  injurious  to  the  health  and  comfort  of  the 
"community/'  He  adds:  "I  visited  the 
"  place  last  Saturday,  and  the  abominations 
"  of  it  exceeded  every  thing  1  had  seen  in  all 
"  my  life." 


The  Joint  Magistrate  found  the  slaughter- 
house at  Narkuldangah  to  be  injurious  to 
the  health  and  comfort  of  the  community. 

The  defendants  declined  to  apply  for  an 
order  that  a  Jury  should  be  appointed  to  try 
whether  the  order  was  reasonable  and  proper. 

The  Joint  Magistrate  then  ordered  that  the 
slaughter-house  should  be  closed  on  or  before 
the  27th  of  May. 

The  Judge  of  the  24-Pergunnahs,  being  of 
opinion  that  the  Magistrate's  order  was  con- 
trary to  law,  has  referred  the  proceedings 
to  this  Court  under  the  provisions  of  Section 
434  of  the  Code  of  Criminal  Procedure. 

Mr.  Montriou  and  Baboo  Ashootosh  Dhur 
contended  that  the  order  was  illegal,  and 
should  be  quashed. 

They  contended  that  this  slaughter-house 
had  been  established  in  1844  with  the  sanc- 
tion of  Mr.  Mytton,  the  Magistrate  of  the  24- 
Pergunnahs.  It  seems  that  this  ^ order  was 
passed  after  a  careful  enquiry  whether  the 
business  of  a  slaughter-house  could  be  carried 
on  at  the  place  in  question  without  inconve- 
nience to  any  one,  and  that  the  Magistrate, 
after  personal  inspection,  was  satisfied  with 
the  arrangements  then  made. 

They  referred  to  Act  XXI.  of  185  7,  and  con- 
tended that  Section  45,  which  provided  that 
no  place  which  was  not  used  as  a  slaughter- 
house at  the  time  of  the  passing  of  that  Act 
should  be  so  used  without  a  license  from  the 
Magistrate,  must  be  treated  as  having  impli- 
edly sanctioned  the  continued  use  of  the  then 
existing  slaughter-houses.  They  contended 
that  a  slaughter-house  is  not  in  itself  a*public 
nuisance,  and  they  contended  that  the  Munici- 
pal Commissioners,  under  Section  3  of  Act 
VII.  of  1865  of  the  Bengal  Council,  ought  to 
have  compelled  the  defendants  to  remedy  the 
defects  in  the  slaughter-house  by  paving  it, 
draining  it,  and  causing  a  proper  supply  of 
water  to  be  provided  ;  that  the  Commissioners 
ought  to  have  proceeded  under  that  Act,  and 
they  could  not  treat  the  trade  itself  as  a 
nuiftance  merely  because  it-had  been  carried 
on  without  due  precautions  to  avoid  creating 
annoyance ;  that  the  carrying  on  of  a  trade 


which  had  been  legalized  and  sanctioned  br  j 
public  authority,  and  carried  on  in  the  same  : 
place  for  so  many  years,  could  not  be  treated 
as  a   nuisance  in   a   neighbourhood  where ' 
other  offensive  matters,  such  as  public  tauies, 
pig-sties,  and  bone-heaps,  which  the  eviSence  < 
shows  to  have  existed  in  the  neighbourhood^, 
of  the  slaughter-house  in  question,  had  long 
been  borne  with  ;  and  on  this  point  ther 
referred  to  Russell  on  Crimes,  Volume  I.tpage 
319,  3rd  Edition. 

The  Advocate-General  appeared  in  support 
of  the  order  of  the  Magistrate. 

On  reading  through  the  evidence,  we  think 
that  there  can  be  no  question  that  the  Joint 
Magistrate  was  abundantly  justified  in  finding 
that  the  trade,  as  carried  on  in  the  slaughter-* 
house  in  question,  was  most  injurious  to  the 
health  and  comfort  of  the  community.  It 
was  no  answer  whatever  to  say  that  the  busi- 
ness was  one  which,  if  proper  precautions  had 
been  taken  by  the  defendants,  might  hare 
bee.i  carried  on  without  danger  to  the  public 
health. 

The  permission  by  Mr.  Mytton  shows  m 
more  than  that  with  reference  to  the  state  of 
the  locality  at  the  time  when  such  license 
was  granted  and  the  arrangements  then  made, 
the  business  could  then  have  been  carried  on 
without  causing  any  nuisance  to  the  persons 
residing  in  the  vicinity. 

As  observed  bv  Lord  Tenterden  in  a  case 
sftmewhat  similar  to  the  present,  Rex  term 
Cross,  2  C.  and  P.  484,  the  license  would  not 
entitle  the  defendant  to  continue  the  business 
one  hour  afteP  it  became  a  public  nuisance  to 
the  neighbourhood.  Although  the  Commis- 
sioners had  taken  no  steps  under  Act  VlL  of 
1865  against  the  defendants,  the  defendant* 
had  ample  warning  to  set  their  house  in  or- 
der by  the  prosecution  instituted  against 
them  by  many  hundreds  of  their  neighbours 
in  the  course  of  last  year. 

We  now  come  to  the  point  adverted  to  by 
the  Judge  in  sending  up  the  case,  viz>,  that 
the  evidence  did  not  show  that  the  slaughier- 
house  is  now  in  a  worse  condition  that  at  any 
time  since  its  establishment;  but,  on  the  con- 
trary, that  some  improvement  has  been  effect- 
I  ed  during  the  last  few  years,  and  that  a  per- 
son coming  to  reside  in  the  vicinity  o(  M 
offensive  trade  cannot  set  up  his  own  ngnt 
to  untainted  air  if  the  owner  of  the  trade  has 
acquired  a  prescriptive  right  to  carry  it  on. 

The  notion  of  the  existence  of  a  species  of 
right  to  corrupt  the  air  of  a  particular  locali- 
ty by  the  exercise  of  a  noxious  trade,  provid- 
ed that  at  the  commencement  of  the  nuisance 


i87r.] 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings. 


II. 


no  person  was  in  a  position  to  be  injured  by 
it,  has  been  exploded.  It  seems  convenient 
that* we  should  refer  to  two  recent  decisions 
on  the  subject  of  trades  carriedon  so  as  to 
create  serious  nuisances. 

In  the  St.  Helens  Smelting  Company  versus 
j  Tipping,  in  the  House  of  Lords,  35   Law 
■journal,    Queen's  Bench,    p.  67,    extensive 
operations  for  the  smelting  of  copper  were 
carried  on  in  the  neighbourhood  of  the  plaint- 
iffs property.     The  vapours  exhaling  from 
the   works   did    great    injury    to    the    trees 
and  shrubs  on  the  plaintiff's  estate.     It  was 
\  shown  that  the  whole  neighbourhood,  where 
\  the  copper-smelting  works  were  carriedon,  was 
:  more  or  less  devoted  to  manufacturing  pur- 
:  ptoses,  and  it  was  argued  that,  inasmuch  as  the 
i  copper-smelting  was  carried  on  in  a  fit  place,  it 
might  be   carried  on  with   impunity.     The 
I  Judge  at  Nisi  Prius  had  told  the  Jury  that,  if 
[  a  man  by  the  erection  of  a  limekiln  or  copper, 
[  works,  or  any  works  of  that  description,  sends 
;  over   his    neighbour's    land   that    which    is 
noxious  and  hurtful  to  an  extent  which  sensibly 
j  diminishes  the  value  of  the  property  or  the 
comfort  of  existence  on  the  property,  it  is  an 
actionable  injury. 

The  House  of  Lords  considered  this  direc- 
tion substantially  right. 

The  Lord  Chancellor  pointed  out  the  dis- 
tinction between  cases  where  the  thing  alleged 
to  be  a  nuisance  is  productive  of  mere  person- 
al discomfort,  and  those  where  the  nuisance 
produces  material  injury  to  property.  He 
pointed  out  that  in  the  latter  gase  the  sub- 
mission required  from  persons  living  in  society 
to  that  amount  of  personal  discomfort  which 
may  be  necessary  for  the  legitimate  and  free 
exercise  of  the  trade  of  their  neighbours  would 
not  apply  to  circumstances  the  immediate  re- 
sult of  which  is  a  sensible  injury  to  the  value 
of  property. 

It  was  argued  that  sensible  discomfort  for 
carrying  on  a  necessary'  trade  in  a  suitable 
locality  is  not  an  actionable  injury.  Lord 
Westbury  pointed  out  that  the  law  as  laid 
*  down  on  that  subject  unquestionably  does  not 
carry  with  it  the  consequence  that  a  trade 
might  be  carried  on  so  as  to  cause  injury  and 
destruction  to  neighbouring  property.  The 
case  is  stronger  where  the  nuisance  is  one  not 
merely  injurious* to  property,  but  dangerous 
10  health. 

In  the  Stockport  Waterworks  Company 
versus  Potter,  which  is  reported  in  7  Hurlstone 
and  Norman,  p.  160,  the  nuisance  consisted 
io  the  discharge  into  a  brook  of  dye-stuff 

Vol.  XVI.  . 


containing  arsenic,  the  effect  of  which  was 
that  in  the  reservoir  of  the  Stockport  Water- 
works eleven  miles  below  the  defendant's 
works  arsenic  was  found  in  the  proportion  of 
nearly  5  grains  to  one  pound  weight  of  mud. 
It  was  contended  that  the  defendant's  trade 
was  carried  on  in  a  proper  place  and  in  a 
proper  manner. 

The  Chief  Baron,  in  the  course  of  the  ar- 
gument, observed  that  his  impression  was  that, 
if  a  person  carries  on,  a  noxious  trade  in  a 
particular  place  to  which  the  exigencies  of 
society  cause  a  town  to  extend,  the  assent  of 
the  growing  population  to  the  nuisance  must 
not  be  presumed.  Baron  Martin,  in  giving 
judgment,  observed:  "The  defendants 
"carried  on  the  trade  for  their  own  pro- 
"  fit,  and  the  public  are  benefited  by  the 
"  carrying  on  of  all  trades,  but  what  answer 
"  is  that  to  persons  whose  water  for  drinking 
"  is  affected  by  arsenic  poured  into  it  by  per- 
11  sons  carrying  on  such  a  trade  ?" 

As  to  the  claim  of  a  prescriptive  right 
alluded  to  by  the  learned  Judge,  we  may  ob- 
serve that  no  prescriptive  right  to  maintain 
the  slaughter-house  in  its  present  condition 
was  set  up  before  the  Joint  Magistrate,  nor 
could  any  such  right  have  been  effectually 
asserted — 

first. — Because  it  appears  on  the  evidence 
that  the  slaughter-house  has  existed  in  its 
present  .position  only  for  about  six,  or  at  most 
ten,  years; 

Secondly- — There  is  no  evidence  that,  even 
during  the  whole  of  that  time,  the  place  was 
used  in  the  same  manner,  and  the  stenches 
emitted  to  the  same  extent  as  at  present  ; 

Thirdly. — In  our  opinion,  it  is  clear  that  no 

length    of  enjoyment 

(a)  See  Rex  versus  Horn-     can   legalize   a   public 
DVi7  hast  109;  Hex  versus  .  /  \  •     *  1   •    _ 

Cross,  3  Campbell  227.       nuisance  (a)  involving 

actual  danger  to  the 
health  of  the  community. 

The  Judge  is  wrong  in  supposing  that  it 
was  incumbent  on  the  prosecution  to  show 
that  the  slaughter-house  was  in  a  worse  con- 
dition than  formerly.  The  prosecution  prov- 
ed that  the  slaughter-house  was  in  such  a 
condition  as  to  make  it  a  nuisance  dangerous 
to  health ;  and  if  there  was  or  could  be  any 
justification  for  its  maintenance  in  such  a 
jondiiion,  it  was  for  the  defendants  to  show 
that  by  way  of  answer. 

We  are  of  opinion  that  the  order  of*the 
Joint   Magistrate   was  a    legal   and    prope 
order. 
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The  1 6th  Jane  1871 


Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Procedure— Sentence — Repealed  Law— Act  III. 
of  1857— Act  I.  of  1871. 

Reference  to  the  High  Court,  under  Sec  tun 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Officiating  Magistrate  of  Burdwan. 

Mohesh  Nath  versus  Hurro  Mohun  Ghosal, 

Where  a  prisoner  was  properly  convicted  on  the  evi- 
dence of  illegally  seizing  cattle,  but  was  sentenced  under 
the  old  law  (Act  III.  of  1S57)  when  that  Act  had  been 
repeald  by  Act  1.  of  1S71,  the  High  Court  declined  to 
interfere  with  the  sentence,  as  the  latter  Act  was  in 
force  at  the  time  of  the  conviction  and  sentence,  and 
no  injustice  had  been  done. 

Reference. — On  the  18th  February  the  Joint 
Magistrate  of  Culna  convicted  the  accused 
Hurro  Mohun  Ghosal  of  illegally  seizing 
certain  cattle,  and  sentenced  him  under  Section 
14,  Act  III.  of  1857,  to  pay  a  fine  of  40  rupees, 
and  in  default  one  week's  imprisonment. 
The  fine  was  paid.  As  the  illegal  seizure 
took  place  on  the  6th  February  187 1,  and 
Act  III.  of  1857  ceased  to  be  in  force  on 
the  13th  January  1871  in  consequence  of 
the  passing  on  that  date  of  Act  I.  of  1871, 
the  above  order  appears  to  me  to  have  been 
contrary  to  law.  Section  24  of  Act  I.  of  1871 
re-enacts  the  provisions  of  Section  14  of  Act 
III.  of  1857,  and  the  accused  should  have 
been  punished  under  that  Section. 

Judgment  of  the  High  Court. 

Glover,  J. — We  do  not  think  it  necessary 
to  interfere  in  this  matter.  No  doubt,  the 
Magistrate  is  right  in  his  finding  that  the 
offence  was  punished  under  the  wrong  Act: 
but  as,  at  the  time  the  offence  was  committed^ 
Act  I.  of  1 87 1,  which  re-enacted  the  old  law, 
was  in  force,  there  has  been  no  injustice 
pone,  it  not  having  been  asserted  that  the 
conviction  was  not  justified  by  the  evidence 


The  15th  June  1871. 


Present : 


The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

fudges. 


Exposure  of  children— Section  317,  Penal 

Code, 


Revision  of  proceedings  in  the  case  of 
Felani  Hariani,  Prisoner. 


Section  317  of  the  Penal  Code  was  intended  to  pr* 
vent  the  abandonment  or  desertion  by  a  parent  of  fc« 
or  her  children  of  tender  years,  in  such  a  manner  tkat 
the  children,  not  being  able  to  take  care  of  themselvrs 
may  run  the  risk  of  dying  or  being  injured. 


Paul,  7.— In  this  case  the  offence  described 
in  Section  317  of  the  Penal  Code  does  not 
appear  to  us  to  have  been  committed  by  the 
prisoner.  It  is  evident  that  the  prisoner  did 
not  expose  or  leave  her  children  in  any  pka 
with  the  intention  of  wholly  abandoning 
them.  It  is  recorded  by  the  Sessions  Jod*c 
tfcat  "  there  is  a  decided  presumption  that 
"  the  prisoner's  husband  did  not  treat  ber 
"  very  well ;"  and  it  would  appear  that,  in 
consequence #of  ill-treatment  the  prisoner 
ran  away  from  her  home,  leaving  behind  ber 
her  two  children,  and  her  husband  and 
mother  to  take  care  of  them.  Prisoners 
conduct,  viewed  in  this  light,  does  not  come 
within  the  operation  of  the  crime  defined  in 
Section  317. 

The  real  object  of  Section  317k  toep1* 
vention  of  abandoment  or  desertion  by  a 
parent  of  his  or  her  children  of  tender  yean 
in  such  a  manner  that  children,  not  beinf 
able  to  take  care  of  themselves,  may  run  (be 
risk  of  dying  or  being  injured.  The  Section 
implies  that  children  left  without  any  pro- 
tection are  the  objects  of  its  provision.  » 
the  present  case,  the  children  were  not  owr 
not  left  without  protection,  but  left  un- 
der the  care  and  protection  of  their  grand- 
mother and  father.  Under  these  circum- 
stances, it  appears  to  us  that  the  prison" 
has  been  wrongly  convicted,  and  that  sw 
should  be  released .  We  order  her  release  ac- 
cordingly. 
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The  17th  June  1871. 
Present : 


The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul,  j 

Judges.  I 

SbBreach   of  the  Peace— Local  enquiry— State- 
[     meats  not  on  oath— Section  318,   Code  of 
Criminal  Procedure.    * 

Reference  to  the  High  Court,  under  Section 
434  0/ the  Code  of  Criminal  Procedure, 
by  ihe  Officiating  Magistrate  of  Rung  pore. 

The  Government 

versus 

:  Kali  Chundro  Shah,  1st  Parly,  and  Mohima 
Runjun  Roy  Chowdhry,  2nd  Party. 

Baboo  Kashee  Kauth  Sein  for  the  1st  Party. 

Baboo  Krishna  Dyal  Roy  for  the  2nd  Party. 

A  mere  local  enquiry  and  statements  of  parties  not 
en  oath  are  not  sufficient  data  on  which  a  Magistrate 
can  decide,  under  Section  31S  of  the  Code  of  Criminal 
Procedure,  what  party  is  in  possession  of  land  with 
regard  to  which  a  breach  of  the  peace  is  apprehended. 

Paul,  f.—ls  this  reference  two  questions 
have  been  submitted  for  our  consideration  : 
1st,  before  a  case  can  be  brought  under 
Section  3 18,  is  it  necessary  to  adjudicate  upon 
legal  evidence ;  and,  2nd,  having  been  so- 
brought,  are  the  statements  of  the  parties  and 
mere  local  enquiry,  not  on  oath,  sufficient 
data  on  which  to  decide  who  is  in  possession 
of  the  disputed  lands  ? 

With  reference  to  the  first  question,  the 
Officiating  Magistrate,  Mr.  Millett,  has  con- 
sidered the  decisions  unjler  Section  318  of 
the  Criminal  Procedure  Code  to  be  ap- 
parently conflicting.  We  think  the  circum- 
stances of  this  case  do  not  admit  of  any 
reference  to  those  decisions  which  are  said  to 
be  conflicting,  because  we  find  that  in  this 
case  a  petition  was  presented  by  Sheikh 
Burra  Mahomed  on  the  10th  January  1870  ; 
that  his  evidence  was  then  and  there  taken 
on  solemn  affirmation,  and  he  substantiated 
the  principal  matters  contained  in  his  state- 
ment. This  evidence  plainly  shows  that  a 
dispute  existed  concerning  lands,  &c,  which 
was  likely  to  create  a  breach  of  the  peace ; 


and  the  order  that  was  made  on  that  occasion 
was  to  the  effect  that,  in  order  to  prevent  the 
breach  of  the  peace,  two  Inspectors  should 
be  deputed  to  the  spot  to  keep  the  peace. 
All  the  subsequent  proceedings  are  based 
upon  this  preliminary  proceeding.  The  sub- 
sequent proceedings  consist  of  petitions  and 
other  matters  put  in  by  the  disputing  parties, 
and  they  clearly  confirm  the  view  originally 
taken  by  the  Magistrate  upon  the  evidence 
of  Sheikh  Burra  Mahomed  as  to  the  exist- 
ence of  a  dispute  concerning  lands,  &c,  which 
was  likely  to  create  a  breach  of  the  peace. 
Under  these  circumstances,  it  appears  that 
the  Magistrate  was  reasonably  and  rightly 
satisfied,  and  that  he  acted  fully  within  the 
provisions  of  Section  xi8.  In  this  view  of 
the  case,  a  consideration  of  what  is  said  to  be 
a  conflict  between  the  various  decisions  is  not, 
I  think,  called  for;  and  1  would  suggest  that, 
in  making  references  to  this  Court,  the  Magis- 
trates should  be  careful  to  glean  the  facts  first, 
and  see  if  any  of  the  admitted  facts,  on  being 
carefully  weighed  and  considered,  give  rise  to 
any  questions  which  are  mooted  in  the  deci- 
sions said  to  be  conflicting.  In  this  case,  we 
consider  that,  if  the  Magistrate  had  applied 
his  mind  to  the  particular  facts  of  the  case, 
he  would  have  had  no  difficulty  whatever  in 
putting  the  correct  interpretation  upon  Sec- 
tion 318.  It  often  happens  that  a  confusion 
arises  in  the  mind  upon  reading  a  number  of 
decisions  without,  at  the  same  time,  assidu- 
ously considering  the  particular  facts  upon 
which  those  decisions  are  come  to. 

With  reference  to  the  second  question,  it  is 
quite  clear  that  mere  local  enquiry  and  state- 
ments of  parties  not  on  oath  are  not  sufficient 
data  on  which  to  decide  what  party  is  in 
possession  of  land.  We  do  not  find  on  the 
records  of  this  case  any  evidence  of  witnesses 
examined  on  oath  by  the  Magistrate,  and  we 
consider  that  any  statements  that  they  may 
have  made  not  upon  oath  cannot  be  regarded 
as  evidence,  and  ought  not  to  be  relied  upon 
as  such.  It  is  admitted  on  both  sides  that 
there  is  no  evidence  of  parties  on  the  record 
that  the  statements  were  not  taken  on  oath, 
and  that  the  local  enquiry  was  not  conducted 
on  oath.  Under  such  circumstances,  the  ques- 
tion involved  in  this  reference  is  too  element- 
ary to  require  discussion,  and  it  has  taken  me 
by  surprise  that  an  enquiry  made  on  the  spot, 
either  in  the  presence  or  absence  of  the 
parties  and  some  statements  elicited  from 
persons  not  under  the  sanction  of  an  oath, 
should  be  considered  as  any  legal  evidence 
on  which  to  direct  a  party  to  be  kept  in  pos- 
session to  the  exclusion  of  another.  \\  hen 
we  consider  that  an  award  under  Section  3 1 8 
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gives  a  man  a  strong  hold  upon  land  from  ! 
which*  he  cannot  be  dispossessed  until  the  I 
opposite  party  can  prove  a  superior  title,  it  ( 
cannot  but  be  maintained  that  the  proper  ; 
proceeding  must  be  that  the  local  enquiry  or 
investigation,  of  whatever  nature  it  may  con- 
sist, should  be  upon  evidence  in  the  legal 
sense  of  the  word.  I  do  not  myself  much 
approve  of  the  term  legal  evidence;  for  all 
that  Courts  of  justice  are  concerned  with  is 
evidence  in  the  legal  sense  of  the  term ;  that 
is,  that  which  is  taken  on  oath.  Oral  evi- 
dence is  the-  statement  of  a  witness  on  oath, 
and,  unless  it  be  upon  oath,  it  cannot  be  any 
evidence  at  all.  Therefore  the  word  "  legal " 
evidence  seems  to  create  some  confusion,  in 
that  it  supposes  that  there  may  be  evidence 
which  is  not  legal.  The  adjudication  in  any 
case  must  be  upon  evidence  properly  so  called. 
The  adjudication  by  the  Magistrate  on  the 
second  question  having  been  made  upon  mat- 
ter which  was  not  properly  in  evidence  is 
manifestly  wrong,  and  his  proceedings  must, 
therefore,  be  quashed. 

Bay  ley  y  J. — On  the  first  of  the  two  ques- 
tions referred  by  the  Magistrate,  I  think 
there  is  no  doubt  that  Sheikh  Burra  Maho- 
med's statement  on  solemn  affirmation,  record- 
ed by  the  Joint  Magistrate,  after  the  pre- 
sentation of  his  petition,  on  its  back,  and  fol- 
lowed by  an  order  endorsed  under  the  affirma- 
tion upon  the  police  to  act,  and  for  two  con- 
stables to  keep  the  peace,  fully  satisfied  xthe 
Joint  Magistrate  as  to  the  likelihood  of  a 
breach  of  the  peace,  and  this  in  such  a  man- 
ner as  to  make  his  proceedings  in  accordance 
with  the  provisions  of  Section  318.  It  fol- 
lows, therefore,  that  a  discussion  of  the  seve- 
ral decisions  referred  to  by  the  Magistrate  is 
now  unnecessary  in  this  case  and  under  the 
above  circumstances. 

As  to  the  second  question,  the  pleader  is 
unable  to  show  us  any  statement  on  oath  or 
solemn  affirmation  of  any  witness  whatever. 
In  fact,  it  seems  clear  that  the  Joint  Magis- 
trate went  to  the  village  in  company  wiih 
his  mohurrir,  and  asked  the  inhabitants  their 
views  of  the  rights  and  interests  of  the  con- 
tending parties,  but  did  not  put  their  state- 
ments under  the  sanction  of  an  oath  or 
solemn  affinnation.  So  these  statements 
under  the  law  are  no  evidence  at  all.  The 
Joint  Magistrate,  no  doubt,  makes  some  refer- 
ence as  to  "oral"  evidence  in  his  judgment, 
but,  as  stated  above,  there  is  no  such  evidence 
in  a  legal  sense  on  the  record.  I  concur, 
thesefore,  in  the  order  that  the  Joint  Magis- 
trate's proceedings  should  be  quashed  as 
illegal  on  the  second  point  referred. 


The  17th  June  1871 


Present : 


The  Honble  E.  Jackson  and  Onookool  Chi 
der  Mookerjee,  Judges. 


Procedure— Witnessed -Sections  227  and  2*, 
Code  of  Criminal  Procedure. 


Commit  led  by  the  Magistrate,  and  tried  by  tht< 

Sessions  Judge  of  Tipper  ah,  on  a  charge  of  \ 

forgery. 

The  Queen  versus  Rajcoomar  Mookerjee,  Ap>  ' 

pellanl. 

Bab 00s  Romesh  Chunder  Milter  and  Doorga 
Mohun  Doss  for  Appellant. 


Where  a  prisoner,  under  Section  227,  Code  of  Crimi- 
nal Procedure,  gives  in  a  list  of  the  witnesses  he 
wishes  to  summon,  after  his  case  has  been  committed* 
the  Magistrate  is  bound  to  exercise  his  discretion  upon 
the  point,  and  to  state  whether  he  will  summon  the 
witnesses  or  not,  and  he  ought  to  state  his  reasons  for 
not  doin£  so.  If  he  thinks  the  witnesses  were  induA-d 
in  the  list  for  the  purpose  of  delay,  he  should  proceed 
under  Section  228  of  the  Code. 


•Jackson,  J. — The  point  which  has  been 
taken  before  us  on  appeal  in  this  case  is  that  , 
the  prisoner's  witnesses,  whom  he  cited  on  the 
10th  April,  rftve  never  been  sent  for  or  ex- 
amined.  The  Judge  states  that,  as  the}*  were 
called  only  to  prove  enmity,  he  did  not  think 
it  necessary  to  send  for  them,  inasmuch  as 
there  was  evidence  of  that  enmity  already. 
It  is  insisted  before  us  that  the  defendant  is 
entitled  to  have  these  witnesses  examined; 
that  there  is  nothing  upon  the  record  hereto 
show  that  these  witnesses  were  cited  solely  10 
prove  enmity.  It  is  possible  that  they  mat 
also  prove  other  facts  in  favor  of  the  prisoner. 
We  think  it  is  most  unsatisfactory  that  the 
prisoner  should  be  convicted  and  sentenced 
without  having  the  opportunity  of  examining 
the  witnesses  whom  he  cited  for  his  defence. 
Under  Section  227  of  the  Criminal  Procedure 
Code,  the  prisoner  is  required  at  once  upon 
the  commitment  to  give  in  brally  or  in  «Tit- 
ing  a  list  of  witnesses  whom  he  may  wi$B 
to  be  summoned  to  give  evidence  on  his 
trial  before  the  Court  of  Session.  At  that 
time  the  vakeels  for  the  prisoner  stated  that 
they  were  not  in  a  position  to  give  in  the   1 
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of  their  witnesses,  and  asked  for  time  to 

so.     On  the  29th  March  two  days'  time 

rre^  allowed.     On  the  10th  April  the  pri- 

icr's  vakeels  put  in  their  list  of  witnesses 

fore  the  Sessions  Judge.     They  stated  to 

Sessions  Jtfige  that  they  had  already  put 
this  list  of  witnesses  before  the  Magistrate, 
id  the  Magistrate  had  returned  the  petition. 
ley  stated  that,  as  the  2nd  May  was  fixed 
|r  the  trial,  there  was  ample  time  for  sum- 
ming these  witnesses ;  therefore  they  asked 
it  they  might  be  summoned.  The  Sessions 
idge  passed  no  order  upon  the  subject,  but 
tted  that  at  the  trial  necessarv  orders  will 

passed.  His  proper  order  on  the  petition 
to  require  the  Magistrate  to  have  passed 
[ders  upon  it.  The  law  says  that  "  it  shall 
>e  in  the  discretion  of  the  Magistrate  to 
[allow  the  accused  person  to  give  in  any 
[further  list  of  witnesses  at  a  subsequent 
jtime.  The  Magistrate  shall  receive  the  list, 
land  summon  the  witnesses  to  appear  before 
Ithe  Court  before  which  the  accused  person 
lis  to  be  tried." 

It  was  incumbent  upon  the  Magistrate  to 
cercise  his  discretion  upon  the  point.  By 
burning  the  list,  and  passing  no  order  upon 

he  acted  illegally.     He  was  bound  distinct- 

to  state  whether  he  would  summon  the 
|itnesses  or  not,  and  he  ought  to  state  his 

[sons  for  not  doing  so.  He  should  consider 
le  reasons  given  by  the  accused  for  the  delay 

giving  the  list,  and  whether  they  were 
ifficient  or  not.  One  reason  in  this  case  aft- 
rars  to  be  connected  wiih  the  receipts,  copies 

which  he  had  applied  for,  which  were  in 
le  charge  against  him,  and  copies  of  which 
[ere  not  furnished  to  him  until  the  6th  April. 
Ie  put  in  his  list  of  witnesses  at  some  time 
:tween  the  6th  April  and  10th  April.  It 
Jems  to  us  that,  if  this  is  the  case,  there  was 

very  great  delay  on  his  part.     But,  under 

iy  circumstances,  it  is  always  most  unsatis- 

|ictory  that  a  person  who  is  charged  with 

iv  criminal  offence  should  be  convicted  and 

m 

mtenccd  without  hearing  the  evidence  which 
wishes  to  adduce  in  his  own  behalf.     If 

ie  Mag'strate  was  of  opinion  that  the  wit- 
lesses  were  included  in  the  list  for  the  pur- 
pose of  vexation  or  delay,  or  of  defeating  the 
ends  of  justice,  the  Magistrate  ought  to  have 
proceeded  under  Section  228. 

We  remand  this  case  for  the  present  to  the 
Sessions  Judge  with  directions  that  he  would 
direct  the  Magistrate  to  send  for  the  defend- 
ant's witnesses,  and  that  he  will  examine 
them,  and  return  the  record  to  this  Court 
with  his  opinion  as  to  the  effect  of  their  evi- 
dence. 


The  19th  June  187 1. 

Present  : 

The  Hon'blc  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Mooktear— Suspension  or  dismissal— Proce- 
dure—Charge—Sections  15  and  16,  Act  XX. 
of  1865. 

Golab  Khan,  Mooktear,  Petitioner. 

Mr.  S.  Vertannes  for  the  Petitioner. 

The  procedure  under  Section  16  of  the  Pleaders  and 
Mooktears  Act,  1S65,  refers  only  to  cases  of  professional 
misconduct,  the  words  "any  such  misconduct  as  afore- 
said "  being  c  mnecti  dw"th  the  words  "grossly  improper 
conduct  in  the  discharge  of  his  professional  duty." 

A  mooktear  may  be  susoended  or  dismissed  for  any 
reasonable  cause,  the  words  "  for  any  other  reasonable 
cause'*  in  Section  15  referring  to  cases  of  other  than  pro- 
fessional misconduct. 

When  a  mooktear  is  alleged  to  have  committed 
some  impropriety  for  which  he  could  not  be  criminally 
prosecuted,  and  which  does  not  come  under  the  denomi- 
nation of  professional  misconduct,  the  High  Court  may 
institute  enquiries  suo  tnoiu,  and,  if  it  thinks  that  any 
reasonable  cause  other  than  professional  has  been  estab- 
lished, may  suspend  or  dismiss  the  mooktear  without 
the  necessity  of  either  written  charge  or  notice,  so  long 
as  the  mooktear  had  every  facility  for  knowing  what  he 
was  charged  with  and  for  making  his  answer. 

Glover,  J . — Golab  Khan  was  tried  at  the 
Midnapore  Sessions  on  a  charge  of  instiga- 
ting a  very  serious  dacoity.  He  was  ac- 
quitted (the  Judge  differing  from  the  assess- 
ors, who  thought  the  accused  guilty)  on 
account  of  an  insufficiency  of  evidence,  which 
induced  the  Judge  to  give  him  the  benefit  of 
a  doubt. 

The  Magistrate  considered  that,  although 
acquitted  at  the  Sessions,  Golab  Khan  was, 
under  the  circumstances,  unfit  to  hold  the  posi- 
tion of  mooktear,  and  applied  to  the  Judge, 
under  Section  16  of  Act  XX.  of  1865,  to 
report  the  matter  to  the  High  Court.  The 
Judge,  Mr.  Bainbridge  (the  same  officer  who 
held  the  Sessions  trial),  sent  up  the  Magis- 
trate's letter  with  an  endorsement  to  the 
effect  that  the  mooktear  deserved  to  lose  his 
sunnud. 

This  Court,  after  reading  the  proceedings, 
pointed  out  to  the  Judge  that  the  require- 
ments of  the  law  had  not  been  complied  with  ;* 
and  the  papers  were  returned  with  directions 
that  a  charge  should  be  properly  drawn  up, 
and  a  copy  of  the  same,  with  notice  of  the 
day  fixed  for  considering  it,  should  be  seijt  to 


*  15  W.  R.,  Civil  Rulings,  p.  171. 
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Golab  Khan.  These  directions  have  been  car- 
ried out,  and  the  Magistrate  again  recommends 
that  Golab  Khan  be  dismissed  from  his  office 
of  mooktear.  The  Officiating  Judge,  Mr. 
Cornell,  has,  however,  declined  to  support  the 
Magistrate's  proposition,  holding  that  the 
mooktear  has  been  sentenced  to  dismissal  on 
account  of  an  offence  of  which  he  has  already 
been  acquitted  by  a  competent  Court,  and 
that,  in  any  case,  the  misconduct  contempla- 
ted in  Section  16  of  the  Pleaders  Act  is  pro- 
fessional misconduct,  of  which  Golab  Khan  is 
not  even  alleged  to  have  been  guilty. 

After  hearing  counsel  for  the  petitioner,  1 
am  disposed  to  think  that  the  procedure  un- 
der Section  16  of  the  Act  does  refer  only  to 
cases  of  professional  misconduct;  the  words 
used,  "  any  such  misconduct  as  aforesaid/'  be- 
ing connected  with  the  words  "  grossly  im- 
proper conduct  in  the  discharge  of  his  pro- 
fessional duty"  used  in  Section  15;  and,  as 
the  misconduct  which  the  Magistrate  considers 
proved  against  Golab  Khan  is  not  alleged  to 
be  "  professional "  misconduct,  I  think  that,  so 
far,  the  Officiating  Sessions  Judge  was  right. 

But  I  do  not  concur  in  the  other  part  of 
his  opinion.  It  seems  to  me  that  the  words 
"  for  any  other  reasonable  cause,"  used  in  the 
last  Clause  of  Section  15,  refer  to  cases  of 
other  than  professional  misconduct,  and  that, 
if  such  reasonable  cause  is  shown,  a  mooktear 
may  be  suspended  or  dismissed,  notwithstand- 
ing that  he  have  committed  no  act  of  pro- 
fessional misconduct.  If  it  were  not  so,  it  is 
difficult  to  see  with  what  intention  the  Legis- 
lature added  the  words  above  quoted  to  the 
Section. 

Now,  in  the  dacoity  case,  Golab  Khan  was 
acquitted  against  the  opinions  of  the  assessors. 
The  Judge  himself  did  not  seem  to  have  any 
moral  doubt  of  his  guilt ;  for,  after  detailing 
the  reasons  which  induced  him  to  think  the 
evidence  insufficient,  he  says :  "  At  the  same 
time,  I  think  the  strongest  suspicion  attaches 
to  him,  and  possibly  simply,  as  a  matter  of 
justice,  the  assessors  may  be  right. " 

I  was  one  of  the  Judges  who  heard  the 
dacoity-case  in  appeal  to  the  High  Court,  and 
1  thought  at  the  time  that  the  assessors  were 
right,  and  that  there  was  sufficient  evidence 
to  convict  Golab  Khan.  No  doubt,  he  was 
acquitted,  and  cannot  be  harassed  again  on  the 
same  charge ;  but,  when  the  law  says  that  a 
mooktear  may  be  dismissed  by  the  High 
Court  for  any  "  reasonable  cause,"  we  may,  I 
thinjc,  look,  if  necessary,  behind  a  verdict  of 
acquittal,  and  see  if  the  circumstances  under 
which  that  acquittal  was  come  to  do  not,  ex- 


cept as  regards  a  fresh  trial,  practically  a 
mil  any  such  declaration  of  Golab  Khan* 
innocence  as  a  verdict  of  not  guilty  roigt 
ordinarily  be  supposed  to  give.  We  ouifhtfc 
treat  his  case,  I  think,  as  a  mailer  of  equfoj 
and  good  conscience,  and  QUght  not  to  b 
bound  to  consider  him  a  blameless  masque* 
Section  15,  Act  XX.  of  1865,  merely  becaui 
he  has  been  released  under  very  peculiar  cifl 
cumstances  from  a  criminal  charge.  \ 

After  carefully  considering  the  evident) 
brought  against  Golab  Khan  in  the  dacort* 
case,  I  cannot  agree  in  the  propriety  of  lh< 
verdict  of  acquittal.  I  think  it  proved  tU 
he  did  instigate  the  attack  on  the  Rance^ 
premises,  and  that  is,  I  consider,  a  very  suft 
cient  and  reasonable  cause  for  his  dismisd 
from  the  office  of  Mooktear.  * 

I  say  the  evidence  "  in  the  dacoity-case,* 
because,  as  I  have  before  stated,  I  do  Ml 
think  that  the  question  now  raised  comes  m* 
der  Section  16  of  the  Act  at  all,  and  dtf 
charge  and  notice  appear  to  me  to  have  beei 
unnecessary.  When  I  joined  in  the  order  di- 
recting the  Magistrate  to  proceed  under  Sec! 
tion  1 6,  I  was  under  the  impression  that  thai 
Section  governed  the  matter.  Further  con- 
sideration has  made  me  think  differentlr. 

It  seems  to  me  that,  when  a  mooktear  is  at* 
leged  to  have  committed  some  impropriety 
(short  of  an  offence  for  which  he  could  be 
prosecuted  criminally,  and,  if  convicted,  di*$ 
missed  from  office  under  Section  14  of  the 
Act),  which  does  not  come  under  the  denomi- 
nation of  professional  misconduct,  the  High 
Court  may  institute  enquiries  sua  moiu,  aod, 
if    it  thinks  that    "  any   reasonable  came" 
other  than  professional  has  been  established* 
may  suspend  or  dismiss  the  mooktear  withont 
the  necessity  of  either  written  charge  or  no* 
tice.     Of  course,  it  would  take  care  that  the 
mooktear   had    every  facility    for  knovring 
what  he  was  charged  with,  and  for  making  hi 
answer,  but  no  formal  charge,  as  under  Sec- 
tion 16,  would  appear  to  me  to  be  necessary. 

In  this  case  Golab  Khan  has  had  every  op- 
portunity. 

Kemp,  J. — I  have  again  read  the  evidence ' 
in  the  dacoity-case  against  Golab  Khan.  I 
concur  with  the  assessors,  and  think  that  there 
is  evidence  which  clearly  established  that 
Golab  Khan  took  an  active  part  in  instiga- 
ting the  dacoity  on  the  Runee's  culcherrr. 
I  am  of  opinion  that  Golab  Khan  is  not  a 
proper  person  to  practise  as  a  mooktear,  and 
I  concur  with  Mr.  Justice  Glover  indirect 
that  the  name  of  Golab  Khan  be  struck  off 
the  roll  of  mooktears. 
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The  23rd  June  1871. 


Present : 


The  Hon'ble  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges. 


Police  report — Evidence— Breach  of  the  peace— 
L  Section  318,  Code  of.Criminal  Procedure. 

h  (Criminal  Motion.) 

L    Bbudressory  Chowdh ranee,  Petitioner, 


1 


versus 


Coburdhun  Majhee  on  behalf  of  Roy  Pertab 
Chunder  Burrooah,  Opposite  Party. 

Baboo  Mohinee  Mohun  Roy  for  the  Peti- 
tioner. 

\lir.  R.   T.  Allan  and  Baboo  Tarinee  Kant 
Bhuttacharjee  for  the  Opposite  Party. 

The  report  of  the  police  is  not  evidence,  and  ought  not 
lo  be  accepted  as  sufficient  to  institute  proceedings  un- 
Ser  Section  31S  of  the  Code  of  Criminal  Procedure. 

1  ■ 

*  Bayley,  /.—We  think  this  rule  should  be 
taade  absolute,  and  the  order  of  the  Extra 
Assistant  Commissioner  set  aside.  • 

The  contention  between  the  parties  was 
kas  to  the  right  of  fishery,  and  the,  legal  ques- 
tion raised  before  us  in  this  reference  is 
whether  the  Extra  Assistant  Commissioner 
had  legal  evidence  to  proceed  upon  under 
Section  318. 

It  is  admitted  that  no  depositions  on  oath 
.were  taken,  and  it  is  not  alleged  that  the 
Magistrate  personally,  and  with  his  own  eyes, 
saw  any  probability  of  a  breach  of  the  peace. 
All  that  was  acted  upon  was  the  report  of 
the  police. 

r  In  a  recent  case,  decided  by  Mr.  Justice 
Paul  and  myself  on  the  17th  of  this  month,* 
«rc  stated  on  a  similar  question  that  "  mere 
"  local  enquiry  and  statements  of  parties  not 
*•  on  oath  are  not  sufficient  data  on  which  to 
*•  decide  what  patty  is  in  possession  of  land,'' 
and,  further  on,  that  "  any  statements  made 
41  not  on  oath  cannot  be  regarded  as  evidence, 
*•  and  ought  not  to  be  relied  upon  as  such." 


The  only  exception  to  this  rule,  if  exception 
it  can  properly  be  called,  is  when  a  Magis- 
trate on  the  spot,  and  with  his  own  eyes,  see 
parties  armed  for  a  conflict  or  otherwise  in 
such  a  position  as  would  create  a  breach  of 
the  peace. 

A  decision  of  Mr.  Justice  L.  S.  Jack- 
son and  Mr.  justice  Markby,  dated  the  6th 
April  1869,*  has  been  quoted  to  us  as  hold- 
ing that  in  some  cases  the  mere  information 
of  the  police  may  be  accepted.  There  might 
have  been  peculiar  facts  in  that  case  which 
are  not  in  this.  The  majority  of  decisions 
are  the  other  way.  So  we  follow  them,  and 
the  ordinary  rule  of  law,  viz.,  that  statements 
not  upon  oath  are  not  ordinarily  legal  evi- 
dence. 

It  has,  however,  been  pressed  on  us  that 
the  complainant  himself,  Neel  Chand  Majhee, 
had  requested,  by  a  petition,  that  the  Magis- 
trate should  proceed  under  Section  318;  but, 
on  referring  to  the  petition  and  the  endorse- 
ment upon  it,  it  is  quite  clear  that  all  that 
the  complainant  had  requested  was  with  a 
view  to  the  satisfaction  of  his  own  particular 
claim,  and  did  not  specifically  ask  for  an  en- 
quiry and  trial  under  Section  318. 

In  this  view,  we  think  that  the  orders  of 
the  Assistant  Extra  Commissioner,  dated  the 
26th  May  1870  and  24th  November  1870, 
must  be  set  aside,  and  this  rule  made  ab- 
solute. 

Mitter,  J.— I  am  of  the  same  opinion. 
The  report  of  the  police  is  no  evidence  what- 
ever, and  the  Extra  Assistant  Commissioner 
ought  not,  therefore,  to  have  accepted  that 
report  as  sufficient  to  institute  proceedings 
under  Section  318. 


The  1st  July  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Theft— Fine— -Punishment— Section  380, 

Penal  Code. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  fudge  of  Cut  tack. 

Sheikh  Dulloo 
versus 
Zainah  Bebee  and  others.  * 


1  — 


Ante,  p.  13. 


*llW.R,  Crim.,  p.  36. 
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On  a  conviction  for  theft  in  a  dwelling  under  Section 
3Soof\he  Penal  Code,  fine  cannot  be  substituted  in 
lieu  of  imprisonment,  thou .jh  it  may  be  added  to  im- 
prisonment. 

Reference. — A  charge  of  theft  in  a  dwelling- 
house  having  been  brought  against  certain 
women,  residentsof  Cashmir,  they  were  tried  by 
the  Magistrate  under  Section  380  of  the  Penal  1 
Code.  On  the  evidence  the  Magistrate  found 
them  guilty  under  the  above  Section,  and 
sentenced  them  to  pay  a  fine  of  Rupees  500,  or 
in  default  to  suffer  6  months/  rigorous  im- 
prisonment. 

On  conviction  under  Section  380,  the  pun- 
ishment must  be  imprisonment  of  either 
description,  and  fine  may  be  added ;  But  no 
option  is  given  of  substituting  fine  in  lieu  of 
imprisonment,  and  the  sentence,  therefore, 
appears  to  me  to  be  an  illegal  one,  which 
should  be  quashed. 

I  find  mvself  unable  to  deal  with  the  case, 
although  it  has  come  before  me  in  appeal,  for 
the  defendants  have  paid  the  fine,  and  have 
gone  out  of  the  jurisdiction  of  this  Court. 
There  is  evidence  to  show  that  they  did 
commit  the  theft,  and  I  cannot,  therefore,  say 
that  the  finding  was  a  wrong  one ;  but,  the 
sentence  being  illegal,  I  am  equally  unable  to 
confirm  it. 

As  the  male  relatives  of  the  appellants 
are  waiting  here  for  the  disposal  of  the  case, 
I  have  at  once  referred  the  matter  for  the 
order  of  the  High  Court  without  calling  for 
any  explanation  from  the  Magistrate. 

Judgment  of  the  High  Court. 

Kemp,  J . — Under  the  circumstances  stated 
by  the  Sessions  Judge,  the  order  of  the  Ma- 
gistrate must  be  set  aside  as  illegal.  The 
fines  must  be  returned  to  the  parties  or  their 
representatives.  The  Magistrate  must  take 
such  steps  as  he  may  deem  proper  for  the 
re- arrest  of  the  accused,  and  for  passing  a 
legal  sentence  under  Section  380  of  the 
Penal  Code. 


crops 


The  nth  July  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  G,  Pai 

Judges. 

Procedure— Complaint— Theft. 

Reference  to  the  High  Court,  under  Settu 
434  of  the  Code  of  Criminal  Procedure.  * 
the  Sessions  Judge  of  Bhaugulpore 


Runnoo  Singh  versus  Kali  Churn  Misser 

others. 


Evidence  in  support  of  a  complaint  must  be  t»l 
and  considered  before  a  Magistrate  can  dismi  ss  the 
plaint.      A  mere  plea  by  an  accused  that  the  pi 
of  the  theft  of  which  he  is  charged  is  his  own  pre 
unsupported  by  proof,  or  by  some  circumstances  vA 
tend  to  indicate  that  there  is  some  truth  in  the 
ment«  is  not  sufficient  to  entitle  him  to  be  sutnraai 
discharged. 


Reference. — In  this  case   Runnoo  Si 
complainant,  complained  against  Kali  Chuntl 
Misser  and  others  of  plundering  the 
said  to  have  been  gathered  in  his  field  by  t! 
complainant  who  loaded  them  on  carts, 
complainant  said  that  he  was  a  tenant  of 
Khosalee  Ram,  the  landlord ;  that  he 
grown  the  crops  on  obtaining  a  settlement! 
from  the  zemindar's  tehsildar ;  and  that  thft 
land  was  previously  held  by  Sham  Lil.  who 
had  relinquished  it. 

The  principal  defendant,  on  being  examined* 
said  that  the  land  of  which  the  crops  are  said 
to  have  been  carried  away  was  the  jageer  of 
Sham  Dass  Gosain,  who  had  leased  it  to  him* 
and  that  he  had  cultivated  the  crops.  After 
recording  the  statement,  the  Joint  Magistrate 
ordered  an  enquiry  by  the  police  on  the  41k 
May  1871.  \ 

The  police  submitted  their  report  to  the  ] 
effect  that  the  crops  belonged  to  complainant  J 
and  that  they  had  not  been  cultivated  by  ihe^ 
principal  accused  party  Kali  Chum.  The  . 
Joint  Magistrate  on  the  10th,  without  hear-  i 
ing  any  evidence  in  support  of  ihe  complaia*  : 
ant,  struck  it  off  with  reference  to  the  ruling 
of  the  High  Court  in  the  cas^  of  Queen  verm  2 
Ram  Churn  Singh,  dated  15th  April  1867. 

It  appears  to  me  that  the  order  of  the 
Joint  Magistrate,  passed  after  recording  A* 
statement  of  the  complainant  only,  is  clearlr 
erroneous. 
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The  defendant,  by  the  said  complainants 
account,  alleges  a  right  to  the  crops  taken  by 
him,  and  the  Joint  Magistrate,  on  the  strength 
of  the  precedent  quoted  by  him,  refuses  to 
inquire  further  into  the  case.  There  can  be 
'Ho  doubt  that  the  meaning  of  the  said  pre- 
cedent has  been  misunderstood  by  him,  as 
^clearly  appears  from  the  case  of  Nundoo 
Chowdhry,  decided  on  the  25th  March  1871. 

Judgment  of  the  High  Court. 

Pauh  J. — Read  the  letter  of  the  Sessions 
Judge  of  Bhaugulpore,  No.  102 S.,  dated  the 
30th  June  last. 

The  High  Court  observe  that  the  view  taken 
by  the  Judge  is  clearly  right,  and  the  dismis- 
sal of  the  complaint  on  the  grounds  stated  by 
the  Joint  Magistrate  must  be  set  aside.     The 
1  Joint  Magistrate  must  try  the  case  according 
to  the  allegations  of  the  parties,  and  form  his 
■•OTn  opinion  on  the  case,  unaided  by  any  such 
local  enquiry  by  a  police-officer  as  he  in  one 
stage  of  the  case  directed.     The  police  may 
;  make  a  map  of  th?  locality  if  that  should  be 
deemed  necessary.    If  the  Magistrate  finds,  on 
duly  taking  and  considering  the  evidence  to 
1  be  adduced  by  the  complainant,  that  he  has 
made  out  his  statements  which  go  to  show 
that  the  accused  has   committed   theft,   he 
should  call  upon  the  accused  for  his  defence. 
I  If  the  accused  should  prove  that  the  allega- 
'  tions  of  the  complainant  are  not  to  be  relied 
on,  and  that  the  crop  was  his,  of  course  he  wjll 
be  entitled  to  an  acquittal.    If  the  accused 
should  fail  in  doing  so,  but  should  show  that 
the  ownership  of  the  crops  is  a  matter  of  bond- 
fide  depute  between  himself  and   the  com- 
plainant, he  will  be  entitled  to  be  released. 
The  parlies  will  then  be  left  to  settle  their 
disputes  in  a  civil  suit,  as  the  nature  of  the 
case  will  be  altered  from  a  criminal  charge  to 
an  action  for  damages.     A  mere  plea  by  the 
accused,  that  the  property  of  the  theft  of  which 
he  is  charged  is  his  own  property,  unsupport- 
ed by  proof  or  by  some  circumstances  which 
tend  to  indicate  that  there  is  some  truth  in 
the  statement,  is  not  sufficient  to  entitle  him 
to  be  summarily  discharged.     If  the  accused 
fails  to  show  that  the  alleged  stolen  property 
is  his,  but  proves  that  he  in  good  faith,  believ- 
ing the  property  belonging  to  the  complainant 
to  be  his,  took  that  property,  out  of  the  com- 
plainant's possession,  then  in  such  a  case,  the 
dishonest  intention  being  absent,  the  person 
accused  will  not  be  guilty  of  theft  (  see  illus- 
tration p  in  Section  378  of  the  Penal  Code, 
and  also  Morgan  and  Macpherson's  work, 
page  339). 

VoL  XVI. 


The  nth  July  1871. 

Present : 

The  Hon'ble  Dwarkanath  Mitterand  W. 
Ainslie,  Judges. 

Procedure— Jury— High  Court. 

The  Queen  versus  Rutton  Dass  a.id  Doorga 

Dass,  Appellants, 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Moorshtdabad,  on 
a  charge  of  dishonestly  receiving  stolen 
property  ivith  guilty  knowledge. 

A  Jury  may  be  satisfied  with  a  minimum  of  proof, 
and  it  is  beyond  the  power  of  the  High  Court  in  such 
cases  to  interfere  with  its  verdict;  but  when  there  is 
nothing-  which  can,  if  believed,  amount  to  proof,  the 
case  Should  not  be  put  to  the  Jury  at  all,  as  a  verdict  of 
guilty  cannot,  under  such  circumstances,  be  sustained. 

Ainslie,  J. — Thk  prisoners,  Doorga  Dass 
and  Rutton  Das*7  who  have  appealed  to  this 
Court,  were  convicted  by  a  Jury  under  Sec- 
tion 411  of  the  Indian  Penal  Code.  The 
former  made  certain  statements  before  the 
Magistrate  which  were  read  as  evidence  for 
the  prosecution.  The  Jury  seem  to  have  placed 
full  reliance  on  these  statements,  notwith- 
standing the  remarks  of  the  Sessions  Judge 
suggesting  doubts  in  respect  of  them.  The 
examination  before  the  Magistrate  was  evi- 
dence which  could  legally  be  used  in  support 
of  the  other  evidence  in  the  case,  and  it  is 
impossible  to  say  that  there  were  no  legal 
grounds  for  the  conviction  of  this  prisoner. 
The  appeal  of  Doorga  Dass  must  be  dismissed. 

As  to  the  second  prisoner,  the  case  is  other- 
wise. There  was  no  evidence  before  the 
Jury  on  whrch  they  could  legally  convict 
this  man.  The  Judge  would  have  done  well 
to  discharge  him  under  Section  372  of  the 
Criminal  Procedure  Code.  The  fact  that  a 
portion  of  the  stolen  property  was  found 
buried  in  land  belonging  to  the  prisoner,  and 
adjoining  his  house,  eight  days  after  the  theft, 
when  it  is  admitted  that  that  land  was  en- 
tirely unenclosed,  and  accessible  to  any  one 
who  might  choose  to  resort  to  it  for  conceal- 
ing the  stolen  property,  is  not  evidence  that 
the  prisoner  buried  it,  or  knew  of  its  being 
buried.  The  only  other  evidence  is,  that  on 
the  day  after  Kedarnath  Mahta's  house  was 
robbed,  the  prisoner  went  in  a  boat  from 
Saidabad  ghaut,  at  sunrise,  to  Baluchur  with  a 
man  who  had  a  bag  in  his  hand.  TheselFacts 
may  properly  have  led  to  the  prisoner  being 
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suspected,  but  neither  the  one  or  the  other, 
nor  the  two  together,  can  amount  to  legal 
proof.  A. Jury  may  be  satisfied  with  a  mini- 
mum of  proof,  and  it  is  beyond  the  power  of 
this  Court  in  such  cases  to  interfere  with  its 
verdict;  but  when  there  is  nothing  which  can, 
if  believed,  amount  to  proof,  the  case  should 
not  be  put  to  the  jury  at  all,  as  a  verdict  of 
guilty  cannot,  under  such  circumstances,  be 
sustained. 

The  conviction  of  Rutton  Dass  must  be 
set  aside: 


The  20th  July  1871. 

Present  : 

The  Hon'ble  W.  Ainslic  and  G,  C.  Paul, 

Judges. 

Procedure— Jury— Evidence. 

Revision  of  proceedings  in  the  case  of  Huroo 

Shaha,  Accused. 

In  a  case  in  which  the  prisoner  was  charged  with 
murder,  and  he  made  a  confession  that  he  did  strike  the 
deceased  with  a  stick,  the  Sessions  Judge,  after  consi- 
dering the  evidence,  discredited  the  confession  and  all  the 
evidence  except  that  of  the  Medical  Officer,  and  dis- 
charged the  prisoner,  not  considering  it  necessary  that 
the  case  should  go  before  a  Jury. 

Held  that  the  Sessions  Judge  had  no  right  to  pro- 
nounce his  own  judgment  on  the  credibility  of  the 
evidence,  and  to  withdraw  the  consideration  of  the  due 
weight  to  be  given  to  the  evidence  from  the  Jury. 

Ainslie,  J. — This  case  was  called  up  for 
revision  by  order  of  Mr.  Justice  Loch  on  a  re- 
view of  the  Sessions  Statements  of  Moorshe- 
dabad  for  May  1871. 

Huroo  Shaha  was  committed  to  take  his 
trial  on  three  charges  :  is/,  murder  of  Mussa- 
mut  Komul;  2nd,  culpable  homicide  by  caus- 
ing the  death  of  the  said  woman ;  jrd,  that 
he  voluntarily  and  without  grave  and  sudden 
provocation  caused  grievous  hurt  to  Mussa- 
mut  Komul. 

The  accused,  on  being  brought  before  the 
Magistrate,  made  the  following  statement : — 

"  Last  Saturday,  at  2  p.m.,  my  wife  let  a 
goat  loose,  which  got  into  a  neighbour's  mul- 
berry-field, and  damaged  it ;  he  complained, 
and  I  forbade  her  to  do  so.  She  paid  no  atten- 
tion^ to  me.  I  said,  '  Why  do  you  not  attend  ?' 
and  went  to  strike  her  with  a  bamboo.     The 


bamboo  descended  on  her  head,  and  caused  a  < 
wound,  and  she  died  early  on  the  following 
morning.  This  stick  in  Court  is  the  one  I 
used.  It  is  now  broken,  but  at  the  time  I 
struck  her  with  it,  it  was  not  broken.  Thk' 
statement  I  have  made  of  my  own  free  will* 

The  witness  Gudi,  sister  of  deceased,  de- 
posed that  she  saw  Huroo  strike  deceased  oact 
on  the  left  shoulder  with  a  stick  like  the  out 
produced  in  Court,  and  afterwards  heard  tbe 
sound  of  two  other  blows,  but  did  not  set 
them  inflicted.  After  the  beating,  her  star 
came  and  sat  in  the  verandah  and  complained' 
but  did  not  show  any  marks,  and,  as  her  heal 
.was  covered,  witness  saw  no  blood.  In  tbftj 
evening  her  teeth  began  to  clench,  and  she  nV 
maineel  in  the  same  state  all  nigh£  and  die! 
at  sunrise. 

Chinibas,  son  of  deceased,  also  stated  that 
his  mother  did  not  die  till  morning;  he  did 
not  see  any  assault,  nor  anv  marks  of  blows  at ; 
her  person ;  he  deposed  that,  about  mid- 
night, his  mother  went  out  of  the  house*  aan 
returned  unassisted.        • 

Wazeer  Shaha,  connected  by  marriage  wftk 
the  accused,  deposed  that  there  was  a  quarrel 
between  Huroo  and  Komul  about  the  goats  J; 
the  former  had  the  stick  produced  in  Court  hi ! 
his  hand,  and  was  running  after  somebody  or 
something,  witness  did  not  know  what ;  he  did 
not  see  Huroo  strike  his  wife,  but  she  died 
at  sunrise  the  following  day.  . 

•  Dr.  White,  the  late  Civil  Surgeon  of  Moor- 1 
shedabad,  deposed  that  the  deceased  woman 
had  a  bruised  wound  on  the  top  of  the  skull, 
which  was  fractured  10  the  extent  of  5  inches, 
with  great  effusion  of  blood  within  ii.    Four  j 
ribs  on  each  side  were  also  found  broken:  the  j 
bodv  was  otherwise  health  v. 

Dr.  White  stated  that  death  must  have  fol- 
lowed instantaneously  after  the  blow  on  toe 
head ;  that  it  was  quite  impossible  that  sbe 
could  have  survived  from  noon  of  one  da}  to 
6  a.m.  of  the  next.  And  he  further  gave  ft 
as  his  opinion  that  the  injuries  to  the  rite 
must  have  preceded  that  to  the  skull,  and  tbai 
both  were  inflicted  during  life.  « 

The  Sessions  Judge  has  acquitted  the  ac- 
cused under  Section  372  of  the  Procedure 
Code  without  putting  him  on  his  defence,  on 
the  ground  that»the  medical  evidence  sho*s 
that  the  evidence  of  the  witnesses  as  well  as 
the  admission  of  the  prisoner  are  entitled  w 
no  credit.  It  is,  no  doubt,  true  that  thesttrfp 
as  told  by  the  witnesses  is  palpably  false  ml 
!  many  particulars ;  and  when  the  relationship! 
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Of  the  parties  is  taken  into  account,  it  is  easy 
to  see  that  the  accused  and  the  witnesses 
agraed  upon  such  an  account  of  the  death  of 
Idussamut  Komul  as  seemed  to  them  best  cal- 
culated to  reduce  the  offence  committed  by 
Irim  to  one  falling  far  short  of  wilful  murder. 

j  But,  though  the  tale  told  by  the  witnesses 
may  not  be  credible,  and  though  it  is  evident 
that  the  statement  of  the  accused  was  not  a 
Complete  and  true  account  of  the  manner  in 
vhich  Komul  came  by  her  death,  we  think 
the  Judge  had  no  warrant  for  the  course  hes 
adopted. 

There  is  the  fact  that  Komul  died  a  violent 
death,  and  there  is  no  possible  room  to  doubt 
that  she  received  the  injuries  which  caused 
ner  death  in  her  own  house.  Huroo  admits 
that  he  struck  her  over  the  head  with  the 
;  stick  produced  in  Court,  which  we  find  the 
Judge  in  one  place  describes  by  the  term 
:'*clnb."  The  medical  testimony  shows  that 
the  injury  to  the  skull  might  have  been  so 
j  inflicted,  and  that  there  had  been  but  one 
blow  on  the  head,  and  that  one  a  fatal  one. 
Because  the  prisoner  suppressed  all  mention 
of  the  maltreatment  which  caused  the  injuries 
to  the  ribs,  and  because  he  must  have  mis- 
described  what  followed  after  the  blow  on  the 
bead,  it  by  no  means  follows  that  the  state- 
ment that  he  did  strike  his  wife  on  the  head 
with  a  club,  and  thereby  caused  a  wound,  was 
false.  On  the  contrary,  the  Civil  Surgeon's 
testimony  tended  to  prove  that  this  much,  %t 
least,  of  his  storv  was  true. 

The  fact  of  death  having  been  caused  by 
that  wound  was  sufficiently  established  by 
the  medical  evidence,  and  the  Judge  should 
have  left  the  Jury  to  dispose  of  the  case. 

The  case  was  withdrawn  from  the  Jury,  not 
on  the  ground  that  there  was  no  evidence  in 
support  of  the  charge,  but  because  the  Judge 
discredited  the  confession  and  all  the  evidence 
except  Dr.  White's.  The  words  of  the  Judge 
are  as  follow  : — 

11 1  therefore  discredit  the  confession  and 
'*  all  the  evidence,  except  the  medical,  and 
"  direct  the  prisoner's  discharge,  not  consi- 
M  dering  it  necessary  that  the  case  should  go 
"before  a  Jury.  " 

Considering  that  the  trial  was  one  by  a 
Jury,  we  hold  tfiat  the  Judge  had  no  right 
whatever  to  deal  with  the  case  in  the  way  he 
has  done  ;  namely,  to  pronounce  his  own 
judgment  on  the  credibility  of  the  evidence, 
and  to  withdraw  the  consideration  of  the  due 
weight  to  be  given  to  the  evidence  from* 


the  Jury,  whose  peculiar  province  it  was  to 
come  to  a  finding  on  the  'evidence  after 
they  had  been  duly  assisted  by  the  summing 
up  of  the  Judge.  It  was  not  a  case  in  which 
there  was  no  evidence,  and  therefore  no. 
ground  for  proceeding  with  the  trial.  A 
grave  error  has  been  committed  by  the  Judge 
in  substituting  his  own  conviction  upon  the 
evidence  for  that  of  the  Jury.  In  fact,  a  sub- 
stantial case,  which  appears  to  us  to  be  conclu- 
sive of  the  prisoner's  guilt,  has  been  impro- 
perly dealt  with.  We  have  sufficiently  adverted 
to  the  strong  points  on  behalf  of  the  prosecu- 
tion, and  to  the  misconception  of  the  proba- 
tive force  of  the  evidence  by  the  Judge  in 
the  reasoning  he  has  advanced  in  support  of 
the  discharge  of  the  prisoner.  In  conclusion, 
we  regret  to  have  to  add  that  there  has  been 
a  complete  failure  of  justice  in  this  case. 


The  2 1  st  July  1871. 

Present  : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 

Judges. 

Procedure — Accused  —  Examination — Evidence 
—Adjournment— Witnesses— Section  202  and 
Chapter  XV.,  Code  of  Criminal  Procedure. 

Revision  of  proceedings  in  the  case  of  Dinoo 

Roy  and  others. 

The  discretion  of  a  Magistrate  under  Section  202,  Code 
of  Criminal  Procedure,  to  ask  questions  of  an  accused  is 
entirely  unfettered,  though  an  examination  under  that 
Section  should  not  be  of  an  inquisitorial  nature,  and  a  Ma- 
gistrate should  inform  the  accused  that  he  is  not  bound 
to  answer.  Answers  to  questions  under  that  Section  are 
admissible  evidence,  even  if  the  Magistrate  has  omit- 
ted to  warn  the  accused  that  he  need  not  answer. 

In  a  trial  held  under  Chapter  XV.  of  the  Criminal 
Procedure  Code,  it  is  not  an  irregularity  to  adjourn  the 
trial  under  Section  269  for  the  purpose  of  allowing  the 
accused  to  secure  the  attendance  of  nis  witnesses.  As  a 
general  rule,  a  prisoner  should  have  his  witnesses  present 
on  the  day  of  trial. 

Ainslie,  J.— The  Joint  Magistrate  of 
Nnddea,  having  convicted  certain  persons  of 
being  members  of  an  unlawful  assembly,  sen- 
tenced them  under  Section  143  of  the  Indian 
Penal  Code. 

On  appeal  to  the  Court  of  Session,  the 
conviction  and  sentence  were  set  aside  for 
reasons  assigned  in  the  Judge's  decision. 

The  Magistrate  of  the  District  thereupon 
submitted  to  the  Judge  certain  comments  on 
his  decision  with  a  request  that  he  woulcU for- 
ward them  to  this  Court  for  the  purpose  of 
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proceedings  determined.  The  Judge  has 
accordingly  forwarded  the  Magistrate's  com- 
ments with  some  further  remarks  by  himself. 


having  certain  questions  arising  out  of  the    exercise  his  discretion  wisely,  still  this  cannot 


be  said  to  be  an  irregularity  in  his  proceed-  ; 
ings.  • 

_,  ...      ,.„  .  ^:„:«„        0n  lhe  tnird  Point>  we  think  the  Magistrate  j 

The  points  on  which  a  difference  of  opinion    .    .  .      r       '  "»  j 

between  the  Magistrate  and  Judge  exists  are  |  ,s  justified  in  'contending  that,  in  a  trial  held 

thus  stated  in  para.   3  of  the  Magistrate's  1  under  Chapter  XV.  of  the  Criminal  Procedure , 

remarks  :  ,  Code,  it  is  not  an  irregularity  to  adjourn  thr 

The  four  principal  faults  found  with  the  j  trial  under  Section  269  for  the  purpose  d 
procedure  are  the  following  :—  allowing  the  accused  to  secure  the  attendance 

is/.— That  at  an  early  stage  of  the  trial    of  his  witnesses.  The  Judge  is  doubtless  rigtt 
the  Joint  Magistrate  took  the  accused^  j>tate-    in  observing  that  the  law  intends  that,  is  1 


ments,  and  thereby  ascertained  their  defence, 

2nd. — That,  inquestioning  the  accused,  the 
Joint  Magistrate  did  not  confine  himself  to 
special  questions  limited  to  special  portions  of 
the  evidence  which  might  have  a  tendency  to 
convict. 

3rd. — That,  after  the  prosecution  was  con- 
cluded, the  Joint  Magistrate  postponed  the 
case,  and  summoned  the  witnesses  for  the 
defence. 

4th. — That  the  accused  had  no  fair  oppor- 
tunity of  making  a  defence. 

With  reference  to  the  first  two  points,  the 
Magistrate  relies  on  Section  202  of  the  Crimi- 
nal Procedure  Code,  which  has  been  made 
applicable  to  trials  under  Chapter  XV.  by  Sec- 
tion 262A  (this  trial  was  under  Chapter  XV.). 

The  words  of  that  Section  are  :  "It  shall  be 
"  in  the  discretion  of  the  Magistrate  from 
"  time  to  time,  at  any  stage  of  the  enquiry, 
"  to  exan.ine  the  accused  person,  and  to  put 
"such  questions  to  him  as  he  may  consider 
"  necessary.  It  shall  be  in  the  option  of  the 
"  accused  person  to  answer  such  questions/' 

The  terms  of  the  law  admit  of  no  doubt — 
the  discretion  of  the  Magistrate  is  unfettered. 
It  was  pointed  out  in  Circular  Order  No.  13 
of  28th  July  1864  that  the  examination  held 
under  this  Section  ought  not  to  be  of  an  inqui- 
sitorial nature,  and  that  it  should  be  clearly 
explained  to  the  accused  that  it  is  at  his  option 
to  answer  questions  put  to  him  or  not ;  but  it 
was  ruled  in  the  case  of  the  Queen  versus  No- 
bodeep  Chunder  Gossamee*  that  the  answers 
given  by  a  prisoner  to  questions  put  under  Sec- 
tion 202  by  a  Magistrate  are  admissible  in  evi- 
dence, although  the  Magistrate  may  omit  to 
inform  the  prisoner  what  the  law  is,  and  that 
he  is  not  bound  to  answer  the  questions.  It 
is  clear  that,  even  if  a  Magistrate  do  not 


♦  15  W.  R.,  Criminal  Rulings,  p.  71,  foot-note. 


general  rule,  the  prisoner  should  have  his  wit- 
nesses  present  on  the  day  of  trial,  and  in  ihe- 
case  of  Bhekha  Roy  versus  Dhotun  Roy,  10 
Weekly  Reporter,  Criminal  Rulings,  page  36,* 
this  Court  held  that  there  were  no  ground! 
for  interference  where  an  adjournment  for  the 
purpose  of  summoning  witnesses  for  the- 
defence  was  refused  in  a  trial  held  under 
Chapter  XV.;  but  we  cannot  say  of  an  ad- 
journment in  any  one'particular  case  that  it  if 
wrong  in  law. 

The  Judge's  remarks  are  extended  to  triab 
under  Chapter  XIV.  Looking  to  the  terms  of 
Section  253  and  the  manner  in  which  an 
accused  person  is  ordinarily  brought  before  i 
the    Courts    in    trials   under  that   Chapter, 
?mme/yt  by  warrant,  and  not  by  summons,  we  . 
do  not  jhink   they  properly  apply  to  such  i 
trials.  •  ] 

The  fourth  point  as  stated  raises  a  question  j 
of  fact  in  the  particular  case.     This  reference  \ 
is  not  admissible  as  an  appeal  from  the  judg-  • 
ment  of  the  Sessions  Judge,  but  only  lo  deter-  ; 
mine  for  future  guidance  doubtful  points  of  law. 
In  the  statement  of  the  first  three  heads  of 
the  reference  the  points  of  law  on  which  the 
Magistrate  desires  our  opinion  appear  suffi- 
ciently  clear,  and    we  are  able  to  ansver  * 
them  as  abstract  questions  of  law,  without 
going  into  the  merits  of  the  particular  case, 
although  they  are  submitted  in  the  form  of 
grounds  of  appeal    in  the" case;  but  it  is 
otherwise  with  this  last  head,  and  we  arc 
unable *to  give  answers  when  no  specific  ques- 
tions are  submitted. 
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The  21st  July  1871. 


Present : 


*rhe  Hon'ble  E.  Jackson  and  Onookool  Chun- 
(■  der  Mookerjee,  Judges. 

Procedure— -Obstruction— Jury— Section  310, 
Code  of  Criminal  Procedure. 

[Reference  to  the  High  Court,  under  Section  434 
of  the  Code  of  Criminal  Procedure,  by  the 
Sessions  Judge  of  Sylhet. 

Dino  Nath  Chuckerbutty  on  behalf  of  Hur 

;  Soonduree  Chowdhranee 

1 

versus 


Hur  Gobind  Pal. 

1 

i 

1  .  ... 

A  Jury  appointed  under  Section  310,  Code  of  Crimi- 
■al  Procedure,  is  not  legally  constituted  when  the  Ma- 
gistrate appoints  only  the  foreman  of  the  Jury. 

The  award  of  a  Jury  under  that  Section  long  after  the 
expiry  of  the  time  fixed  for  giving  ar^award  is  illegal, 
and  cannot  be  upeld  by  a  Magistrate,  who  should,  in 
such  a  case,  take  up  the  case  himself  and  decide  it. 

Reference— Ox  the  27th  of  February  last 

Dino  Nath  Chuckerbutty  represented  to  the 

Magistrate  that  Hur  Gobind  Pal  had  dug  a 

tank,  and  heaped  up  some  earth,  whereby  two 

roads  were  obstructed.     The  application  is  by 

.  no  means  very  intelligible,  but  this  is  all  1 

can  make  out  of  it,  and  the  Magistrate  was 

requested  to  cause  the  road  (apparently  only 

one)  to  be  opened.     On  tfce  same  day  the 

Magistrate  ordered  Hur  Gobind  to  open  the 

road,  or  show  cause.     Hur  Gobind  appeared 

and  asked  for  a  Jury  under  Section  3  id,  Code 

of  Criminal  Procedure. 


On  the  22nd  March  the  Magistrate  ap- 
pointed a  Jury  in  this  way — each  ^)arty 
nominated  two  persons,  and  the  Magistrate 
nominated  the  foreman,  and  time  was  given 
for  submission  of  their  report  tip  to  April,  the 
7th,  and  the  time  was  afterwards,  i.  e.,  on  the 
6th,  extended  to  April  24th. 

On  April  26th,  Hur  Gobind  intimated  that 
two  of  the  Jury  were  not  working,  and  express- 
ed his  dissatisfaction,  on  which  a  kyfeut  was 
called  for  from  the  Jury. 

On  May,  the  5th,  a  report,  signed  by  the 
foreman  and  the  two  persons  nominated  by 
petitioner,  was  filed,  the  date  thereof  being 
Aprif  23rd.  On  May  19th,  the  Magistrate,  in 
rather  a  curiously- worded  proceeding,  ordered 
the  award  of  the  Jury  to  be  carried  out. 

On  the  1 9th  June  Hur  Gobind  applied  to  me 
by  pleader  under  Section  434,  pointing  out — 

1  st.— That  two  of  the  Jury  not  having  acted, 
there  was  no  Jury. 

2«</.— That  the  Magistrate,  instead  of  nomi- 
nating the  foreman  and  two  of  the  Jury,  had 
only  nominated  a  foreman. 

3rd— That  the  complainant  has  not  made 
out  his  case. 

This   was   forwarded   to   the    Magistrate, 
whose  explanation  is  herewith  submitted. 

It  appears  to  me  that  the  Magistrate's  pro- 
cedure has  not  been  according  to  law. 
Although  the  report  is  dated  April  23rd, 
it  was  not  filed  till  5th  of  May,  and  the 
functions  of  the  Jury  ceased  from  the  24th  of 
April,  the  date  fixed  for  the  submission  of  the 
report.  On  23rd  April  Hur  Gobind  inti- 
mated to  the  five  Jurors  that  he  had  no 
confidence  in  them,  and  wished  them  to  cease, 
and  return  the  papers.  On  the  back  of  this 
there  is  a  note  which  appears  to  have  1>een 
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signed  by  all  five  to  the  effect  that  they 
ceased  to  act  as  Jurors.  Two  of  these  names 
appear  to  have  been  scratched  out,  so  that  on 
the  23rd  three  ceased  to  act.  Then  there  is  a 
paper  bearing  the  s%me  date  (23rd  April) 
signed  by  two  of  the  Jurors,  by  which  the 
Magistrate  is  informed  that  they  had  ceased 
to  act.  I  may  observe  that  one  Brojo  Nath 
appears  to  have  signed  both  the  papers, 
and  subsequently  scratched  his  name  out. 
Dino  Nath  in  his  original  petition  gives 
neither  length  nor  width  of  the  road.  The 
three  Jurors  who  signed  the  report  say  the 
width  is  not  exactly  ascertainable,  buUfrom 
what  the  witnesses  say,  and  the  appearance  of 
the  locality,  they  think  a  road  10  or  12  hdts 
wide  as  before  should  be  opened. 

Taking  Dino  Nath's  application  and  the 
map  signed  by  three  of  the  Jurors,  it  is  ap- 
parent, 1  st,  that  there  is  no  knowing  what 
Dino  Nath  wanted ;  or,  2nd,  what  the  three 
Jurors  have  recommended,  as  what  he  desired. 
In  fact,  the  whole  business  appears  to  rrie  to 
be  illegal,  irregular,  and  unintelligible  from 
beginning  to  end,  and  I  think  the  Magistrate's 
order  under  Section  310  should  be  set  aside. 

The  whole  of  the  papers  of  the  case  are 

herewith  forwarded. 

Judgment  of  the  High  Court. 

Jackson,  J. — We  think  that  the  Jury  was 
not  legally  constituted,  as  the  Judge  has 
pointed  out,  and  that  its  award,  long  after  ex- 
piry of  the  time  fixed  for  giving  an  award, 
was  invalid;  and  that  it  was  subsequently 
the  duty  of  the  Magistrate  to  take  up  the  case 
himself,  enquire  into  it,  and  decide  it.  We 
set  aside  his  orders  upholding  the  award  of 
the  7ury« 


The  21st  July  1871. 

Present : 

The  Hon'We  E.  Jackson  and  Onookool  Chi 
der  Mookerjee,  Judges. 

Jurisdiction—Civil  Court  decree— Breach  of  1 
Peace— Section  318,  Code  of  Criminal 

dure. 

(Miscellaneous  Case.) 

Rai  Mohun  Roy  and  others,  Pctitioneru 

versus 

Mr.  J.  P.  Wise,  Opposite  Party. 

Messrs.  W.  A.  Montr iou  and  J.  «S.  Rock/on 
Baboos  Hem  Chunder  Bantrjee,  Chm 
Madhub   Ghose,  Sreenath    Banerjet, 
Gobind  Chunder  Bass  for  the  Petitioners.! 

The  Advocate-General   (Graham),   Mr. 
Gregory,  and  Baboos  Kalee  Mohun 
and  Kashee  Kanlh  Sein  for  the  Opposil 
Party. 

A  Magistrate  is  not  competent  to  interfere  under ; 
tion  318  of  the  Code  of  Criminal  Procedure  with  t! 
execution  of  a  decree  of  the  Civil  Court.    When  a  Gi 
Court  decree  haabeen  passed  regarding  the  irholeoraa| 
portion  of  disputed  land,  it  is  the  Magistrate's  duty 
maintain  that  decree,  and  he  cannot   agaio  w 
Section  31S  proceedings    regarding  the  land 
by  it. 

Mookerjee,  J. — I  am  wholly  unable  tomato 
out  why  there  should  be  so  much  difficult 
in  determining  the  western  boundary  of 
lands  decreed  to  the  Roys  by  the  High  C< 
in  1865.  It  appears  that  there  was  an  Act  * 
IV.  proceeding  regarding  this  land  in  1848, 
which  was  decided  in  favor  of  the  predecessors 
of  Mr.  Wise.  The  first  party  brought  a  civil 
suit  to  set  aside  the  possessory  order  passed 
by  the  criminal  authorities,  and  obtained  a 
decree  from  the  High  Court,  giving  them 
possession  of  lands  as  per  boundaries  given 

f 


I71.]  Criminal  thk  weekly  reporter.  Rulings.         •       25 


the  plaint,  which  appear  from  the  plaint  1  but    took    steps    to    prevent    disturbances. 
be  the  land  for  which  the  Act  IV.  proceed- '  The    1st    party,  after  an   unsuccessful   ap- 

{•were  instituted.  In  execution  of  the  plication  to  this  Court,  again  moved  the 
rree  thus  obtained,  the  plaintiffs,  the  Roys,  Magistrate  to  determine  the  fact  of  pos- 
rtained  possession  through  the  Nazir  of  the  session  in  their  favor.  Thereupon  the  Ma- 
ibordinate  Judge  of  Tipperah,  when  the  gistrate  again  repaired  to  the  locale,  and, 
izir  went  to  the  spot  in  1867  to  give  the  after  some  inquiry,  decided  that  the  Roys 
>vs  possession  of  the  land  decreed  to  them,  i  should  be  maintained  in  possession  of  the 
le  other  party,  namely,  Mr.  Wise,  though  land  on  the  east  of  a  line  drawn  by  him 
ly  summoned,  did  not  appear  before  that ;  running  north  to  south,  while  Mr.  Wise  is  to 
icer.     The  Nazir,  therefore/gave  possession    remain  in  possession  of  the  lands  to  the  west* 

trding  to  the  boundaries  mentioned  in  the   of  that  line. 

:ree,  and  filed  a  receipt  given  by  the  Roys. ;      It  does  not  appear  upon  what  evidence  this 
le  judgment-debtor,  Wise,  objected  to  the    line  was  found  t0  be  the  dividing  line  be_ 

sedings  of  the  Nazir,  and  alleged,  among  tween  lhe  pr0periies  of  the  two  contending 

ler  things,  that  the  Nazir  gave  possession  parti$Sg     lt  does  not  also  appear  that  any 

the  Rops  of  more  lands  than  what  they  of  lhe  parties  pojnted  out  this  Hne  ^  ^e 

|eie  entitled  to  cfttain  in  execution  of  the  limit  of  their  possession.     It  must,  therefore, 

ree  of  the  High  Couft.     They  contended  be  held  that  k  wa8  arbitrarily  drawn  in  order 

t,  whereas  the  Roys  were  entitled  to  2,092  l0  prevent  breaches  of  the  peace  likely  to  be 

;ahs  of  land,  the  Nazir  had  given  them  committed. 

>ssession  of  an  area  of  2,589  beegahs.  ,      T    ..  .  .  ., 

,„ „    ,         '  ,  ,  I  think  that  in  this  case  the  Magistrate 

The  Subordinate] udge  of  I  ipperah,however, ,        » .  *    ^  .     *  .      ,     .    ?     ,. 

,  .      .  ,|    M  ,  ought  first  to  have  ascertained  whether  this 

mowed  this  objection,  and  held  that,  as  pos-     ,.  .  .      .  _  . 

.    .     ,     ,.  .  ,.         .         ,    .      ,  disputed  land  was  or  was  not  covered  by  the 

ssion  had  been  given  according  to  boundaries,     ,  r   ,     „.  ..  „  ,     .     _ 

I  °  decree  of  the  Civil  Court,  and  whether  pos- 

does  not  matter  whether  the  area  is  more  -  .A  ,     ,  ,  A     . 

^      session  of  it  had  been  given  to  the  1st  party 

less.     There  was  an  appeal  to  the  High    .     .,      VT    .    .  .  -  .    t 

rr  °      by  the  Nazir  in  execution.     It  appears  that 

>urt,  but  the  High  Court  upheld  the  order  of    ..        ~  .  .      .     „ 

'  01.  the  officer  who  gave  possession  to  the  Roys 

Subordinate  Judge.     In  the  present  case,    „,_    .  .,       ^  .     ,         .   .    ,       .  .     ..     ., 

J     °  r  was  at  the  spot ;  he  pointed  out  to  the  Ma- 

Roys  contended  that  Mr.  Wise  is  attempt-       •  *    *    4I      I      J     f     .-  1. 

3  r      gistrate  the  land  of  which  he  gave  possession 

ing  to  take  possession  of  a  portion  of  the  land  ,  lQ  ^  decree.holders.    The  Magislrate)  how. 

decreed   to  them  by  the  Civil   Court,  and  ,  ever>  does  ^  dear,v  ^  ^^  ^  ^^ 

prayed  that  the  Magistrate  would  be  pleased  ( the  evidence  of  this  ^  Qr  nQt     He  ^ 

to  maintain  them  in  the  possession  given  to  '  „„„„  #.    .       „  ^    .  .        .     ..     j> 

Y  e  says  that  possession  was  given  to  the  Roys 

them  by  the  officer  of  the  Court  in  execution  .,         ,  ,    4.      t        ..  \ 

3  •    in    the   rainy    season,    and    therefore    it   is 

Mr.  Wise,  on  the  other  hand,  urges  that  the  ,  M  dear  how  far  ^  bhee,(  whjch  WM  ^ 
lands  in  dispute  are  outside  of  the  decree,  and    western  ^^  of  ^  ,ands  decreedj  then 
belongs  to  his  estate,   and  that  he  has  all  r  e  t  nd  d 
along  been  and  is  still  in  possession  of  them-  ' 

It  appears  that  the  Magistrate  originally  !      [The  judgment  then  proceeded  to  show  how 
instituted  proceedings  under  Section  318  of ' lhe  Ma«istrate  could  have  ascertained  the 
the  Criminal  Procedure  Act,  but,  being  unable    Position  of  the  lands  in  this  case]       • 
to  determine  which  party  is  in  actual  pos-        The  Magistrate  is  not  competent  to  inter- 
session,  passed  no  order  as  to  possession,    fere  under  Section  318  with  the  execution  of 
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a  decree  of  the  Civil  Court.  He  is  bound  to 
maintain  the  party  in  possession  who  has 
obtained  a  decree  from  the  highest  Court 
of  the  country,  and  recovered  possession  in 
execution  of  that  decree.  The  point,  there- 
fore, for  his  decision  was,  in  the  first  instance, 
whether  the  decree  covers  the  land  which  is 
the  subject  of  dispute  in  the  present  case. 
If  he  finds  that  point  in  favor  of  the  Roys, 

he  should,  under  Section  319,  maintain  them 
in  possession ;  but,  if  he  finds  that  the  lands 
are  not  the  lands  decreed  in  1865,  he  should 
try  to  find  out  who  is  in  de-facto  possession 
of  them.  If  the  fact  of  possession  is  not 
clear,  but  extremely  doubtful,  the  course  in- 
dicated by  the  law  may  be  followed,  namely, 
the  subject  of  the  dispute  may  be  attached 
until   a  competent   Civil    Court  shall   have 

determined  who  ought  to  be  in  possession. 

*  ******* 

*'******  * 

Jackson,  J. — The  Magistrate's  order  for  pos- 
session, in  this  case,  seems  to  me  to  be  drawn 
up  in  such  terms  as  almost  to  leave  the  actual 
possession  undetermined.  Though  a  line  has 
subsequently  been  drawn  demarcating  the 
western  boundary  of  the  estate  of  the  Roys, 
still  under  the  order  distinct  possession  of  all 
the  lands  east  of  that  boundary  is  not  given 
to  the  Roys.  The  line  has  been  prepared, 
not  with  any  attempt  to  maintain  in  force  the 
decree  of  the  Civil  Court,  but  simply  on  the 
statements  of  the  ryots  as  to  the  party  to 
which  they  are  paying  rents. 

I  think  that  it  is  the  duty  of  the  Magis- 
trate, in  proceedings  taken  under  Section  318, 
when  it  appears  that  a  Civil  Court  decree  has 
been  passed  regarding  the  whole  or  any  por- 
tion  of  the  disputed  land,  to  maintain  that 
decree.  The  Magistrate's  powers  under  Sec- 
tion 318  relate  to  land  regarding  which  there 
is  a  dispute  which  has  not  been  decided  by  a 
Civil  Court,  and  his  order  for  possession  re- 
mains  in  force  only  until  some  such  decree  is 
passed.    When  such  decree  has  been  given, 


the  Magistrate  has  no  power  again  to  in 
tute  Section  318  proceedings  regarding 
land  covered  by  it.     The  dispute  regafdi 
that  land  has  been  finally  determined,  and 
is  then  the  Magistrate's  duty   to  treat 
decree-holder  in  the  Civil  Court  as  the  ow 
of  that  land,  and  give  him  every  protection 
the  use  and  enjoyment  of  it.    There  seems 
have  been  evidence  before  the  Magistrate 
this  case  upon  which  he  could  have 
mined  whether  any  and  what  portion  of 
disputed  land  was  covered  by  the  decree, 
by  the  execution-proceedings  subsequent 
the  decree,  which  must  be  treated  as  in  f 
carrying  out  that  decree.  * 

My  learned  colleague  has  pointed  out 
the  Magistrate  can  ascertain  what  lands 
covered  by  the  decree.    The  Magistrate 
not  allude  to  the  evidence  regarding  1 
boundary  stated  in  the  decree.     He  seems 
distrust  the  evidence  of  the  Nazir  who 
sonally  executed  the  decree,  but  he  states 
reason  for  distrusting' it;  and  manifestly 
Nazir  must  be  the  best  witness  as  10  wh 
the  line  between  the  two  estates  was  laid  d 
by  the  Civil  Court.     If,  after  making  eve 
enquiry,    the    Magistrate    canno:    ascerta 
where  that  boundary-line  is,  he  must  act  und 
Section  3 1 9.     But  ft  does  not  appear  that  an 
real  attempt  has  been  made  to  ascertain  it 
There  would  never  be  an  end  to  litigatio 
if  the  Magistrate  will  not  keep  in  force 
decision  of  a  Civil  Court  regarding  lands.    It 
has  been  said  before  us  that  the  boundan-line 

• 

which  has  been  drawn  in  fact  correspond*] 
with  the  boundary-line  of  the  Civil  Court  oW 
cree.  Whether  this  is  so  or  not,  we  cannot 
tell.  That  line  has  not  been  drawn  as  beingj 
the  boundary  in  the  Civil  Court  decree  and; 
execution-proceedings,  but  merely  on  the! 
statements  of  the  ryots.        % 

The  orders  passed  by  the  Magistrate  must 
be  set  aside,  and  he  must  re-determine  thii- 
case  after  giving  the  parties  opportunity  to 
adduce  any  further  evidence  they  may  wish. 
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The  24th  July  1871. 
•  Present  : 

Th<»  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 

Judges. 

>lic  servant — Supernumerary  peon— Illegal 
gratification  —  Sections  21  and  16 t,  Penal 
Code. 

.Reference  to  the  High  Coust,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Officiating  Magistrate  of  Backer  gunge. 

The  Queen  versus  Ramkisto  Doss  and  another. 

An  occasional  or  supernumerary  peon  appointed  under 
'the  orders  of  the  Board  of  Revenue  in  accordance  with 
'Section  6,  Act  V.  of  1S63,  B.  C,  and  paid  under  that 
Section  by  fees  whenever  employed,  is  a  public  servant 
"tinder  Clause  9,  Section  21  of  the  Penal  Code,  and,  as 
Sttch,  may  be  tried  of  receiving  an  illegal  gratification 
voder  Section  if>i  of  that  Code. 

Reference. — Ram  Cn  a  ran  Si  n<;h  is  a  Col  lee - 
(orate  peadah,  and  he  was  deputed  to  keep 
order  in  the  Special  Sub  Registrar's  ollice,  and 
to  pay  in  money  to  the  treasury,  &c. 

On  the  2 1  st  ultimo,  Mr.  J.  B.  Pratt,  the 
Special  Sub- Registrar,  siw  him  receive  some- 
thing from  one  Ramkisto  Doss,  and,  getting 
up  immediately,  he  caught  hold  of  Ram  Charan, 
and  found  that  what  he  had  just  received 
was  an  eight-anna  piece.  Mr.  Pratt  thereon 
bad  the  man  prosecuted  for  j*ecciving  an 
illegal  gratification,  and  the  case  was  made 
over  for  trial  to  Mr.  Hand* 

That  officer,  however,  without  going  fully 
into  the  case,  dismissed  it,  and  discharged  the 
prisoner,  on  the  ground  that  he  was  not  at 
the  time  a  public  servant. 

!  It  appears  to  me  that  this  view  is  altoge- 
ther erroneous.  The  Deputy  Magistrate's 
argument  is  that  Ram  Charan  was  not  a  pub- 
lic servant  on  the  21st  June,  because  he  was 
^not  there  in  the  receipt  of  pay.  He  remarks 
!  that  he  only  gets  pay  when  he  has  processes 
to  serve,  and  that,  therefore,  "  he  will  be  a 
public  servant  only  for  so  long  as  he  may  be 
engaged  in  the  particular  service  to  which  he 
may  be  deputed."  But  I  submit  that  Ram 
Charan  is  remunerated  by  fees  for  the  per- 
formance of  his  duties,  and  that  he,  therefore, 
is  a  public  servant  of  the  ninth  description 
mentioned  in  Section  21  of  the  Indian  Penal 
Code.  Ram  Charan's  real  position  is  as  fol- 
lows ;     He  is  what  is  called  an  occasional  or 

Vol,  XVI.  , 


supernumerary  peon,  and  is  appointed  under 
the  orders  of  the  Board  of  Revenue  and  in 
accordance  with  Section  6  of  Act  V.  of  1863. 
B.  C.  That  Section  makes  provision  for  two 
classes  of  peons,  one  to  receive  fixed  salaries, 
and  the  other  to  be  remunerated  by  fees ;  and 
Ram  Charan  belongs  to  the  latter  class.  He 
is  registered  in  the  book  provided  for  the 
purpose  (Register  M),  and  he  holds  a  chaprass 
or  badge. 

It  therefore  seems  to  mc  to  be  an  untenable 
quibble  to  say  that  he  was  not  a  public  servant 
on  the  2 1st  June  because  he  was  not  drawing 
pay  on  that  day. 

The  receipt  of  pay  is  not  the  test  by  which 
to  know  a  public  servant,  and  it  would,  I  think, 
be  most  dangerous  to  allow  a  person  in  the 
position  of  Ram  Charan  to  escape  from  any 
punishment  he  may  have  deserved  by  the 
plea  that  he  was  not  drawing  a  salary  at  the 
time. 

Even  if  it  were  granted  for  a  moment  that 
he  was  not  a  public  servant,  he  was  certainly 
expecting  to  be  one,  for  the  ranks  of  the 
salaried  peons  are  filled  up  from  the  super- 
numeraries, and  Section  161  is  therefore  wide 
enough  to  include  his  case. 

It  seems  unnecessary  to  call  for  the  expla- 
nation of  the  lower  Court,  as  Mr.  Hand  has 
already  given  the  grounds  of  his  view  of  the 
case  at  full  length. 

I  may  add  that  1  have  referred  the  matter 
because  an  important  precedent  would  be 
established  if  no  notice  were  taken  of  it,  and 
because  I  have  failed  to  convince  the  Deputy 
Magistrate  that  he  is  in  error. 

Judgment  of  the  High  Court. 

Ainslie.  J. — We  are  of  opinion  that  the 
view  taken  by  the  Magistrate  is  coirect.  Sec- 
tion 21,  Clause  9,  includes,  among  public  ser- 
vants, "  every  officer  in  the  service  or  pay 
"  of  Government,  or  remunerated  bv  fees  or 
"  commission  for  the  performance  of  anv 
"  public  duty.'*  Mr.  Hand  reads  this  as  if 
the  word  "  and "  were  substituted  for  the 
first  "or,"  that  is,  as  if  the  Clause  stood: 
"every  officer  in  the  service  of  Government 
paid  by  the  Government,  or  remunerated  by 
fees  or  commission,"  but  the  words  of  the  law 
are  more  extensive.  Explanation  2  appended 
to  the  said  Section  disposes  of  the  objection 
that  the  employment  of  the  accused  wa£  in 
contravention  of  a  rule  of  the  Board  of  Reve- 
nue.    As   said  in  the  Commentary  on  the 
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Pena^Code  by  Messrs.  Morgan  and  Macpher- 
son,  4*  according  to  the  second  explanation, 
41  a  person  who  in  fact  discharges  the  duties  of  j 
4i  the  office  which  bring  him  under  some  one 
44 of  the  descriptions  of  'public  servant'  is, 
"for  all  the  purposes  of  the  Penal  Code, 
"  rightfully  a  public  servant,  whatever  legal 
44  defect  there  may  be  in  his  right  to  hold  the 
44  office."  The  accused  person  was,  wrongly 
perhaps,  appointed  to  discharge  the  duties 
which  should  have  been  entrusted  to  a  paid 
servant  of  the  Government,  but  if  he  (to  use 
the  words  of  the  Commentary  above  quoted), 
44  being  to  all  appearance  a  public  servant " 
(which  unquestionably  he  was),  44  accepted  a 
44  bribe,  or  was  obstructed  in  the  execution  of 
44  his  duty,  the  penal  provisions  of  the  Code 
44  are  applicable,  and  he  will  be  punished 
44  in  the  one  case,  and  protected  in  the  other, 
44  notwithstanding  that  there  may  be*legal 
44  defects  in  his  right  to  the  office/'  The 
order  for  the  discharge  of  Ram  Charan  Singh 
and  Ramkisto  Doss  must  therefore  be  set 
aside,  and  the  trial  of  the  charges  against 
them  must  be  proceeded  with. 


The  24th  July  1871. 
Present : 

The   Hon'ble  W.  Ainslie  and   G.  C.  Paul, 

Judges. 

Procedure  —  Accused—  Subpoenas—  Witnesses 
for  defence—  Adjournment —  Chapters  XII., 
XIV.,  XV.,  Code  of  Criminal  Procedure. 

(Miscellaneous  Case ) 

Bholanath  Mookerjee  and  others,  Petitioners. 

Mr.  H.  Coivell  and  Baboo  Debender  Chunder 
Ghose  for  the  Petitioners. 

Held  by  Ainslie,  y.,  that  in  cases  falling  undcrChap- 
tcr  XV.  of  the  Code  of  Criminal  Procedure  the  accused 
person  has  no  right  to  a  summons  to  a  witness  after 
the  Magistrate  has  proceeded  under  Section  266  of  the 
Code  to  hear  him  and  such  witnesses  as  he  shall  then 
produce  in  his  defence;  that  in  cases  falling  under 
Chapter  XII.,  the  accused  has  no  right  to  a  summons 
except  in  respect  of  persons  named  by  him  in  a  list  to 
he  given  at  once  on  hearing  the  charge,  or  on  hearing 
and  being  furnished  with  a  copy  or  translation  of  the 
charge;  and  that,  in  cases  under  Chapter  XIV.,  the 
Magistrate  is  bound  to  summon  only  witnesses  men- 
tioned at  the  time  when  the  accused  is  put  on  his  defence 
under  Section  252  or  at  some  time  previous  to  this,  and 
thatit  is  discretionary  with  the  Magistrate  to  summon 
other  witnesses,  the  words  "at  his  discretion  "  in  Sec- 
tion 25.;  being  read  with  Section  2=54,  and  so  with  Sec- 
tions 1S9  and  191. 


1 
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Per  Paul,  %,  Contra  .—When  a  prisoner  is  put  u| 
his  trial,  and  applies  to  have  any  witnesses  subpoena 
the  Magistrate  is,  according  to  the  true  construction 
of  Section  253,  bound  to  summon  those  witnesses  tfcsgtu 
he  is  not  obliged  to  adjourn  the  trial,  an  appikat' 
for  subpoenas  upon  witnesses  being  quite  a  difff" 
thing  from  an  application  for  an  adjournment. 

Ainslie,  J. — This  is  an  application  under] 
Section  404  of  the  Code  of  Criminal  Pn 
dure  on  the  part  of  Bholanath  Mookerjee  ai 
others  who  were  convicted  and  sentenced  * 
the  Assistant  Magistrate  of  Jessore  on 
20th  January  under  Section  150  of  the  F< 
Code.     The  conviction  and   sentence 
affirmed  by  the  Sessions  Judge. 

The  ground  of  the  application  is,  that 
Magistrate  refused  to  summon  certain 
nesses  for  the  defence  named  by  the  petition^! 
ers  in  a  petition  dated  29th  Pous,  correspond^ 
ing  to  the  10th  January  1871.     On  referrii 
to  this  petition  it  appears  that  it  was  presei 
ed  on  the  12th  January  1871. 

Witnesses  for  the  prosecution  were  fii 
examined  on  the  21st  December,  and  furtherl 
evidence  was  taken  on  the  28th  and  .29th  idem. 
On  the  3 1  st,  charges  against  the  accused  were 
drawn  out,  as  required  by  Section  250  of  the. 
Criminal  Procedure  Code. 

On  that  same  day  the  answer  of  each  of 
the  accused  was  taken  down  in  writing,  and 
in  their  respective  answers  they  named  wit- 
nesses for  their  defence.  These  witnesses 
v^re  summoned  to  appear  on  the  12th  Janu- 
ary, and  on  that  day  22  were  examined.  At 
the  close  of  their  examination  the  following 
order  was  mfde : — 

"  Adjourned  till  to-morrow  to  enable  remain*  , 
ing  witnesses  or  returns  to  come  in.    Accus- 
ed in  statu  quo.   Heard  witnesses  discharged." 

At  some  time  in  the  course  of  this  day  the 
petition  above  alluded  to  was  put  in,  as  ap- 
pears from  the  order  endorsed  :  "  File  with 
nuthee.— 1 2-1-7 1." 

The  body  of  the  petition  is  an  answer  in 
writing  to  the  charges  preferred.  It  concludes 
with  a  prayer  to  the  Magistrate  to  holJ  an 
enquiry  in  person  on  the  spot  where  the  dis- 
turbance occurred,  or  to  send  for  certain  per- 
sons  named  at  foot,  and  described  as  persons 
of  respectable  character. 

The  question  is  whether  the  Magistrate  was 
bound  by  the  law  to  issue  summonses  to  these 
persons.  I  am  of  opinion  that  he  was  not 
bound  to  do  so. 

There  are  three  Chapters  of  the  Criminal 
Procedure  Code  which  contain  the  rules  for 
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investigation  by  Magistrates  of  charges  of 
riminal  offences. 

Offences   are  divided   into  three    classes 
rording  to  their  gravity,  and  a  particular 
Chapter  is  devoted  to  each. 

Chapter  XV.  treats  of  cases  triable  by  a 
[agistrate  in  which  a  summons  on  complaint 

ill  ordinarily  issue,  and  by  Sectioa  257 
se  are  defined  as  trials  of  offences  punish- 

le  with  fine  only,  or  with  imprisonment  for 
period  not  exceeding  6  months. 

Chapter  XIV.  treats  of  cases  triable  by  a  , 
Magistrate  in  which  a  warrant  on  complaint  • 
issue,  and  Section  248  describes  these  as  • 
Is  of  offences  triable  by  the  Magistrate  and 
ishable  with  imprisonment  for  a  period  ex- 
ding  six  months  ;  and  Chapter  XII.  treats 
Of  preliminary  enquiry  by  the  Magistrate  in 
triable  by  the  Court  of  Session. 


In  the  first  class  of  cases,  those  of  the 
feast  gravity,  the  ordinary  proceeding  is  to 
Issue  a  summons  to  the  accused  person  to 
attend  at  a  certain  time  and  place  to  answer 
the  charge  made  against  him  (Section  257). 
Section  260  provides  for  compelling  the  ac- 
cused to  come  in  if  he  fails  to  attend  on  the 
I  summons. 

Then  by  Section  265  it  is  provided  that,  on 
the  day  fixed  for  the  trial,  on  the  appearance 
of  both  parties,  the  substance  of  the  cor%- 
plaint  shall  be  stated  to  the  accused  person, 
and  he  shall  be  asked  if  he  has  any  cause  to 
show  why  he  should  not  be  canvicted.  If 
the  accused  person  do  not  admit  the  truth  of 
the  complaint,  the  Magistrate,  under  Section 
266,  shall  proceed  to  hear  the  complainant 
and  such  witnesses  as  he  may  produce  in  sup- 
port of  his  complaint,  and  also  to  hear  the 
accused  person  and  such  witnesses  as  he  shall 
produce  in  his  defence.  By  a  later  Seciion 
(269)  it  is  lawful  for  the  Magistrate,  before 
or  during  the  hearing  of  the  complaint,  to 
order  an  adjournment. 

,  The  only  provision  in  this  Chapter  for  sum- 
moning a  witness  at  the  request  of  the  par- 
ties is  that  contained  in  Section  26?,  by  which 
a  Magistrate  is  bound  to  issue  a  summons  to 
any  person  to  appear  and# testify  what  he 
knows  concerning  the  matter  of  the  complaint, 
if  it  appears  to  the  Magistrate  that  such 
person  is  likely  to  give  material  evidence  on 
behalf  of  the  complainant  or  of  the  accused 
person,  and  that  such  person  will  not  volun- 
tarily attend  at  the  time  and  place  appointed 
for  the  hearing  of  the  complaint. 


These  words,  "  at  the  time  appointed  for 
the  hearing  of  the  complaint,"  show  distinct!)' 
that  the  law  does  not  contemplate  the  issue 
of  a  summons  to  a  witness  at  the  request  of 
the  parties  as  a  matter  of  right,  except  when 
the  application  is  made  at  a  time  preceding 
that  at  which,  under  Section  265  and  266,  the 
trial  is  ordinarily  commenced  and  completed, 
and  that  even  this  right  is  not  absolute, 
but  is  to  some  extent  limited  by  the  opening 
words  of  Section  262,  words  of  which  no 
equivalent  is  to  be  found  in  Chapters  XIV. 
and  XII.  No  doubt,  a  Magistrate  may,  un- 
der Sections  269  and  263,  adjourn  the  hearing, 
and  may  summon  any  witness  whose  evidence 
he  may  consider  essential  to  the  just  decision 
of  the  case,  but  this  is  a  discretionary  pro- 
ceeding, which  he  may  adopt  for  his  own  sa- 
tisfaction, and  not  one  which  the  law  compels 
him  to  follow  on  the  application  of  either 
party.  The  case  of  Bhikha  Roy,  10  Weekly 
Reporter,  Criminal  Rulings,  page  36,  is  in 
accordance  with  this  construction.  It  is 
there  said  that  Section  252  does  not  ap- 
ply to  proceedings  under  Chapter  XV., 
but  Section  2%  does  so;  and  that  "the 
"  terms  of  Section  266,  read  with  Section 
"262,  apparently  suppose  that  the  defendant's 
"witnesses  attend  voluntarily,  and  accom- 
"  pany  the  accused.'' 

These  words  by  themselves  are  not  quite 
clear,  as  they  do  not  specifically  mention 
witnesses  summoned  to  appear,  but  their 
intention  is  evident  when  the  case  is  looked 
into.  The  question  was  whether  a  Magis- 
trate ought  not  to  have  called  upon  the 
accused  to  produce  witnesses  in  support  of 
his  defence,  and  the  officer  who  made  the 
reference  relied  upon  Section  252.  The 
answer  was  that  under  Chapter  XV.  a  Magis- 
trate does  not  call  upon  an  accused  person 
to  prOvluce  his  witnesses,  but  hears  them  if 
they  are  in  attendance  and  are  produced. 

In  respect  of  the  last  class  of  cases,  those 
of  the  greatest  gravity  investigated  under 
Chapter  XII.,  there  is  a  very  distinct  provi- 
sion contained  in  Section  227.  As  soon  as 
the  charge  on  which  the  accused  person  is 
to  be  tried  has  been  prepared,  it  is  to  be  read 
to  him,  and  a  copy  or  translation,  if  required, 
is  to  be  furnished  to  him.  "The  accused 
"  person  shall  be  required  at  once  to  give  in, 
"orally  or  in  writing,  a  list  of  witnesses 
"  whom  he  may  wish  to  be  summoned  to 
"  give  evidence  on  his  trial  before  the  Court 
"  of  Session  or  Supreme  Court.  //  shall  be 
11  in  the  discretion  0/  the  Magistrate  to  a  flow 
"  the  accused  person  to  give  in  any  further 
"  list  of  witnesses  at  a  subsequent  lime*1    The 
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prisoner  can  demand  a  summons,  as  of  right, 
in  respect  of  any  witness  named  in  his  first 
list  (subject  to  payment  of  expenses  in 
certain  cases  provided  for  in  Section  228), 
but  he  cannot  do  so  in  respect  of  any  witness 
in  any  subsequent  list.  This  is  expressly  stated 
in  Section  375  in  the  following  terms :  The 
accused  person  shall  be  allowed  to  examine 
any  witness  not  previously  named  by  him, 
if  such  witness  be  in  attendance ;  but  he 
shall  not  be  entitled  of  right  to  have  any 
other  witness  summoned  than  the  witnesses 
named  in  the  list  delivered  to  the  Magistrate 
by  whom  he  was  committed  or  held  to  bail 
for  trial,  except  as  provided  in  Section  246 
of  this  Act,  /.  e.y  when  a  charge  has  been 
amended  or  altered,  and  proceeding  immedi- 
ately is  like  to  prejudice  the  accused. 

Thus,  it  appears  that  in  the  lowest#class 
of  cases  an  accused  person  has  no  right  to 
a  summons  at  all  after  the  Magistrate  has 
proceeded  under  Section  266  to  hear  him,  and 
such  witnesses  as  he  shall  then  produce  in 
his  defence,  and  that  in  the  highest  class  of 
cases  those  that  are  beyond  the  jurisdiction 
of  the  Magistrate,  and  in  which  the  form  of 
proceeding  by  commitment  to  another  Court 
of  necessity  entails  an  adjournment,  the 
accused  has  no  right  to  a  summons,  except  in 
respect  of  persons  named  by  him  in  a  list  to 
be  given  at  once  on  hearing  the  charge,  or 
on  hearing  and  being  furnished  with  a  copy 
or  translation  of  the  charge,  as  the  case  may 
be. 

But  it  is  contended  that,  in  the  intermediate 
class  of  cases  triable  by  a  Magistrate  under 
Chapter  XIV.,  the  accused  is  entitled  to  sum- 
mons to  a  witness  as  of  right,  whenever  and 
as  often  as  he  demands  jt,  up  to  the  moment 
when  the  trial  closes  by  judgment  and  sen- 
tence. 

I  find  this  Chapter  standing  between  the 
other  two  above  referred  to,  and  the  provi- 
sions for  the  investigation  of  offences  classified 
according  to  their  heinousness,  following  each 
other  in  regular  series  from  those  which  ap- 
ply to  the  gravest  offence,  such  as  murder 
punishable  with  death,  down  to  those  which 
apply  to  the  most  trifling  misdemeanour,  such 
as  misconduct  in  public  by  a  drunken  person, 
punishable  under  Section  510  of  the  Penal 
Code  with  simple  imprisonment  for  a  term 
not  exceeding  24  hours,  or  with  fine  not  ex- 
ceeding Rupees  10,  or  with  both  ;  and  I  think 
1  am  entitled,  or  I  would  rather  say  bound, 
to  took  to  the  form  of  the  entire  Code,  and 
in  any  case  of  doubt  to  interpret  one  part  by 
(he  others,  so  as  to  apply  a  construction  of  the 


doubtful  point  not  inconsistent  with  the  ex- 
press provisions  on  similar  points  contained 
in  other  portions  of  the  Code.  And  if  t  do 
so,  I  cannot  but  say  that  it  is  inconsistent 
that  a  man  tried  by  a  Magistrate  for  theft 
under  Section  379  of  the  Indian  Penal  Tlode, 
and  liable  to  be  sentenced  by  such  Magistrate 
to  a  term  of  imprisonment  not  exceeding 
2  years,  should  have  greater  privileges,  in 
respect  of  his  defence,  than  a  man  sent  to 
be  tried  by  the  Court  of  Session  on  a  charge 
of  murder,  and  liable  to  capital  punishment. 
I  see  that  a  man  charged  with  theft  under 
Section  379  may  be  punished  by  a  Magistrate 
with  a  term  of  imprisonment  extending  from 
1  day  to  2  years,  or  that  he  may  be  committed 
to  the  Sessions,  and  sentenced  by  the  Sessiont 
Judge  to  a  term  of  3  years'  imprisonment.  If 
the  Magistrate  thinks  that  a  person  accused 
of  theft  ought  to  receive  greater  punishment 
than  he  is'  competent  to  inflict,  and  sends 
him  to  the  Sessions  Court,  he  will  be  de- 
prived of  a  right  which  he  would  have  in  a 
trial  by  the  Magistrate  for  an  offence  of 
precisely  the  same  character,  only  differing 
in  degree,  for  which  the  Magistrate  considers 
a  sentence  of  6  weeks'  imprisonment  ample, 
if  the  rule  contended  for  is  adopted. 

To  my  mind,  it  is  simply  impossible  that 
this  can  have  been  the  intention  of  the 
Legislature,  and  therefore,  unless  I  find  that 
I  am  strictly  tied  down  by  the  words  of  the 
law  to  the  construction  contended  for.  I 
must  hold  it  to  be  an  unsound  construction. 

Now,  it  appears  to  me  that  there  is  nothing 
in  the  law  \y^iich  compels  me  to  adopt  this 
construction.  The  provisions  of  Chapter 
XIV.  are  as  follow :  By  Section  250  it  is 
provided  that,  when  the  evidence  of  the 
complainant  and  of  the  witnesses  for  the 
prosecution,  and  such  examination  of  the 
accused  person  as  the  Magistrate  shall  con- 
sider necessary,  have  been  taken,  the  Magis- 
trate, if  he  find  that  no  offence  has  been 
proved  against  the  accused  person,  shall 
discharge  him.  If  the  Magistrate  find  that 
an  offence  is  apparently  proved  against  ihe 
accused  person,  *  *  he  shall  prepare* 
in  writing  a  charge.  By  Section  251  it  is 
enacted  that  the  charge  shall  be  then  read  to 
the  accused  person,  and  he  shall  be  asked 
whether  he  is  guilty,  or  has  any  defence  to 
make.     Section  252  runs  as*follows:— 

"  If  the  accused  person  have  any  defence  to 
make  to  the  charge,  he  shall  be  called  npon 
to  enter  upon  the  same,  and  to  produce  his  wit- 
nesses if  in  attendance,  and  shall  be  allowed 
to  recall  and  cross-examine  the  witnesses  for 
the  prosecution," 
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Then  comes  Section  253  as  follows : — 

I  *•  The  Magistrate  shall  summon  any  witness 
knd  examine  any  evidence  that  may  be  offered 
In  behalf  of  the  accused  person  to  answer  or 
iisprQve  the  evidence  against  him,  and  may, 
pt  his  discretion,  adjourn  the  trial  from  time 
fc>  time,  ^s  may  be  necessary/' 

I  As  I  'read  these  provisions,  they  prescribe 
that,  as  soon  as  the  charge  is  prepared,  the 
accused  shall  be  called  upon  to  plead  to  it. 
Jf  he  plead  not  guilty,  he  shall  be  called  upon 
to  slate  anything  that  he  may  have  to  say  in 
answer  to  the  charge,  and,  if  his  witnesses  are 
|n  attendance,  to  bring  them  at  once  before  the 
ICourt. 

^    If  he  shall  have  any  witnesses  to  call  who 
do  not  attend  voluntarily,  he  shall  be  entitled 
\  to  a  summons,  whether  he  apply  for  such 
summons  at  the  time  he  is  called  on  to  make 
i  his  defence  or  previously;  and  the  Magistrate 
I  may,  if  necessary,  adjourn  the  case  for  the 
I  production  of  the  accused  person's  witnesses  ; 
!  and  if  the  witnesses  are  then  named  for  the 
.  first  time,  the  adjournment  under  the  first  part 
Of  the   253rd   Section  becomes  imperative. 
The  use  of  the  words  "shall"  and  "may" 
in  Section  253  appears  to  me  susceptible  of  a 
dear  explanation.     On  looking  to  Section  252, 
h  will  be  seen  that  it  is  assumed  that  the 
accused  may  possibly  have  his  witnesses  ready 
'  at  the  time  he  is  called  on  to  enter  on  his 
defence.     They  may  either  have  come  volun- 
tarily, or  thev  mav  have  been  brought  in  Bv 
summons;  but  it  may  be  that  summonses  to 
the  witnesses  have  been  dulv  issued,  and  that 
they  have  failed  to  attend,  and  nave  possibly 
become  liable  to  be  brought  in  under  warrant 
under  Section  191,  or  to  be  otherwise  pro- 
ceeded against  under  Section  189;  but  the 
proceedings  under  these  Sections  are  not  mat- 
ters of  course,  but  dependent  on  the  discretion 
of  the  Magistrate,  to  be  exercised  under  the 
circumstances  specified  in  those  Sections — see 
case  "of  Abdoor  Ruhman,  7  W.  R.,  Criminal, 
p.   37  (misprinted   55);  and  therefore   it  is 
not  said  that  the  Magistrate  shall,  but  that  he 
,  may\  adjourn  the  trial  for  the  attendance  of 
the  witnesses ;  because  in  this  case  he  will, 
at  an  earlier  stage,  have  done  what  was  ob- 
ligatory, and  will,  at  the  time  of  taking  the 
defence,  have  discretion  as  #to  taking  further 
steps.     1  read  t|je  words  "  at  his  discretion" 
in  Section  253  with  the  following  Section, 
Section  254,  and  so  with  Sections   189  and 
191. 

I  bold  that  the  words,  "shall  summon  any 
witnesses  that  may  be  offered,"  are  to  be  taken 
as  used  in  reference  to  the  time  when  the  ac- 


cused is  put  on  his  defence  under  Section  252, 
or  to  some  time  previous  to  this.  It  appears 
to  me  that  the  course  of  procedure  laid  down 
above  is  strictly  in  accordance  with  the  words 
of  the  law,  and  is  the  only  reasonable  con- 
struction they  admit  of.  If  it  is  said  that  the 
words  "  shall  summon  "  in  Section  253  have 
no  reference  to  that  particular  time,  but  apply 
equally  to  witnesses  offered  at  any  subsequent 
time,  I  cannot  reconcile  them  with  the  words 
"  may  at  his  discretion  adjourn. "  I  cannot 
"conceive  that  the  Legislature  intended  that  a 
Magistrate  should  be  bound  to  issue  a  sum- 
mons, but  that  he  should  not  be  bound  to  give 
it  a  chance  of  being  operative  ;  that  while  his 
clerk  was  drawing  up  the  summons,  he,  re- 
fusing an  adjournment,  might  be  passing  sen- 
tence on  the  accused.  But  if  it  is  said  that  I 
myself  hold  that  the  word  "  may"  is  to  be 
taker?  under  certain  circumstances  as  if  it  were 
"  shall,"  and  that  my  argument  is  therefore 
inconsistent,  my  answer  is  that  this  253rd 
Section  is  to  be  read  with  the  preceding  and 
following  Sections,  and  is  not  to  be  detached 
from  the  context.;  and  that,  if  we  so  read  it, 
there  is  no  doubt  or  ambiguity,  but  that  it  is 
quite  clear  when  the  obligation  ends,  and 
when  the  discretion  begins.  The  issue  of 
summons  in  the  first  instance,  if  applied  for, 
is  obligatory,  and  therefore  the  discretionary 
power  of  adjourning  or  refusing  adjournment 
does  not  come  into  play.  Any  adjournment 
beyond  the  day  fixed  by  the  summons  issued 
on  the  taking  of  the  defence  under  Section 
252  is  discretionary,  and  therefore  the  issue  of 
any  further  summons  to  witnesses  not  named 
at  the  time  the  defence  is  entered  on  is  not 
obligatory. 

In  the  course  of  argument  another  ground 
has  been  put  forward  which  is  not  taken  in 
the  petition  on  which  this  case  was  called  up 
for  revision.  I  do  not  consider  myself  in  any 
way  bound  to  admit  this  in  the  special  case, 
but  I  proceed  to  notice  it  rather  that  it  may 
not  be  supposed  that  I  dissent  from  the  argu- 
ment than  because  it  is  material  in  this  case. 
It  has  been  said  that,  even  if  a  Magistrate  be 
not  strictly  bound  by  the  law  to  issue  sum- 
mons after  summons  to  every  fresh  batch  of 
witnesses  named  by  an  accused  person  at  any 
time  up  to  final  judgment  and  sentence,  yet 
he  would  not  be  exercising  a  sound  discretion 
in  refusing  to  do  so  ;  that  the  discretion  al- 
lowed to  him  by  law  is  to  be  exercised  rea- 
sonably and  not  capriciously  ;  and  that,  such 
a  refusal  being  unreasonable,  we  should  be 
justified  in  interfering. 

I  understand  that  it  was  distinctly 'admitted 
that  such  fresh  summons  must  be  returnable 
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tvio  da\  it»  v\liich  the  trial  may,  at  the  date  wrong  in  refusing  to  exercise  his  discretion  by 
\'\  :,s *!>m:c.  >taiui  adjourned,  and  that  it  was  summoning  the  witnesses  on  ihc  chance  of 
'V  pretended  that  the  Court  would  be  in  any    their  being  able  to  come  in  without  an«id- 


wa\ 


bound  to  defer  the  conclusion  of  the 
ir'ii  in  consequent  of  its  issue.  The  prac- 
tve  of  the  Civil  Courts  was  referred  to. 
There  is  a  distinction  between  the  mode  of 
issuing  processes  in  the  Civil  and  Criminal 
Courts.  The  former  are  issued  at  the  expense 
of  the  parties :  the  latter,  except  in  the  case 
noted  in  Section  228  of  the  Criminal  Proce- 
dure Code,  are  not  at  their  expense.     1  do  not 


journment,  when  neither  he  nor  the  petitioners 
believed  that  he  was  asked  to  exercise  such 
discretion.  Looking  to  the  terras  of  the* peti- 
tion and  the  state  of  the  proceedings  when  it 
was  presented,  I  have  no  doubt  that  wba:  was* 
asked  for  was  a  re-opening  of  the  whole  case. 
and  that  onlv.  Therefore  I  think  the  ground 
now  taken  is  not  admissible,  and  that  there 
was  no  error  in  law  warranting  our  interfer- 


refcr  to  this  as  being  of  any  great  importance,    ence.     I  therefore  dismiss  this  application. 
slill  I  think  that  under  certain  circumstances        PauJ  j  _]n  ^  case  Mf  Cq^u  Qn  ^ 

analogous  to  those  stated  in  Sect.on  228  it    half  of  the  prisoners  who  have  been  convicted. 
might  be  an  element  in  a  question  whether  a  )ied  ^  lh    imerference  of  this  Cour{  ia 

Migrate  had  properly  exercised  h,s  discre-  I  tl']eFmaUer  of  their  conviction(  on  thc  ground. 
lion.    As  a  general  rule    I  quite  concur  in  .  that  cer(ain  witnesscs  whom  these     ^^ 

„w  Ms  been  said,  namely,  that  an  accused     ■     •     .   , n         ,  c     .,    .  '  A 

^nat  r.Aiutu  ,  >,  ,  deslre(j  to  call,  and  for  that  purpose  praved 

person  should  not  be  refused  a  subsequent ,  (hat  sub pcenasshouldbcissue5 ,  ^re  not  siib- 
fummons  »  a  witness  to  appear  on  the  day  to  |  d  ^     h    Magistrate  who  tricd  the  case. 

vh'.ch  He  trial  may  stand  adjourned   applied  |  ^    M     :  °f  f      d  ^ 

„>:  on  the  chance  of  his  beinB  able  to  derive  ,  °  aintaining  lhat  the  prisoners  coulJ 

r,rtv;.  from  it,  he  thereby  acquiring  no  right  ,       ,.    i  .     .         i,  4l°  .       v 

.•<.u..*  *ru111    •  J       l        &  °      !  not  claim  to  call  those  witnesses  as  a  matter 

;o  *n  adjournment.  (  of  rjght     The  Magistrate  considered  that,  at 

r*;-.t  in  the  present  instance  the  petitioners  j  the  stage  of  the  case  at  which  the  application 
can  derive  no  advantage  from  this  rule,  j  was  made,  it  was  purely  a  matter  of  discre- 
livir  defence  was  taken  on  the  31st  De-  |  ti0n  with  him  to  issue  subpoenas,  and.  for  rea- 
vYwber.  and  they  then  gave  in  lists  of  their  J  SOns  recorded  in  his  judgment,  he  declined  to 
«:;nesses.  These  witnesses  were  summoned  exercise  his  discretion. 
™  the   1 2th   January,  and  on  that  dav  the        T,      ,     .  £  .  .    .  ,  . 

V^rate    proceeded    to    hear    those  'who  '      The    actf:  so  far  "^  are  mate»al  t0 
^attended,  22  in  number.     He  then  ad-    th,s  aPPllca^n,  are  as  follow:- 
turned  the  case  to  the  next  day  to   give1     %I'he  case  of  the  prosecution  was  closed  on 
Vae    to    other    witnesses    to    appear,    and  |  the  28th  December  last,  after  having  been  ad- 
•  s  the   receipt  of  returns   to  some  of  the  |  journed  once^at  least  for  the  examination  of 
-Vlvcsses  which  had  not  on  the  12th  come  to  1  witnesses  other  than  those  originally  named 
'*u\d.    As  a  matter  of  fact,  the  other  witnesses    by  the  prosecution,     On  the  31st  of  Decern- 
ed not  appear  till  the   iSth,  and  were  then    ber,    the    Magistrate  determined   to  try  the 
ovimined,  and  judgment  was  delivered  on  the    prisoners  summarily,  and  accordingly  on  that 
1  o;h :  but  at  the  time  when  the  petition  of  29th    day  put  th?m  on  their  defence.     Oa  the  same 
■Vus  was  put  before  the  Magistrate,  namely,  ;  day,  that  is,  on  the  31st  December,  the  scve- 
v'vm  the  12th,  the  case  stood  adjourned  only  till    ral  prisoners  stated  generally  the  nature  of 
\0  following  day,  if  indeed  the  petition  was  '  their  defence,  and  named  certain  witnesses  for 
!.^t   put    in   before   the  adjournment.     The  !  whose  attendance  they  demanded  subpeenas. 
.iuvor  of  that  petition  was  not  merely  to  get  I  The  subpoenas  were  duly  granted,  and  the 
,*  Mimmons  on  the  chance  of  being  able  to    case  seems  to  have  been  adjourned  to  the  Uth 
vmg  the  witnesses  named  into  Court  before    of  January.     On  the    12th   January,  certain  , 
;  to  case  closed.     The  object  was  clearly  to  ,  witnesses  were  examined,  and  in  consequence 
^01  an  adjournment,  and  io  have  a  fresh  en-  ,  of  the  absence  of  some  witnesses  who  had  been 
N»uiry  started,  either  by  the  Magistrate  pro-  ,  subpoenaed  the  case  was  adjourned  till  the  fol- 
filing  to  the  scene  ot  thc  offence,  or  by  his  ;  lowing  day.     On„the  same  day  the  prisoners 
culling  for  and  examining  a  number  of  per-    put  in  an  application  praying^  amongst  other 
w»ns  described  as  respectable  and  independent !  things,  to  have  some  other  witnesses  called 
jvisons.     That  it  was  so  understood  by  the  !  and  examined,  and  in  substance  demanded 
Parties  themselves,  is  quite  clear  from  their  ,  that  subpoenas  should  be  issued  in  respect  of 


not  taking  the  point  now  raised  in  their  ap- 
peal to  the  Judge  or  in  their  petition  to  this 


v\*uit.    1  cannot  say  lhat  the  Magistrate  was    adjournment  or  after  it.    In  the  absence  ot 


those  witnesses.     It  does  not  exactly  appear 
whether  this  application  was  made  before  the 
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Anything  to  show  that  the  application  was 
Bade  after  the  order  for  adjournment,  I  must 
assume  that  the  application  was  made  while 
[ihe  case  was  judicially  before  the  Magistrate 
|tod  before  the  adjournment  was  announced. 

I     For  some  reason  which  does  not  appear 
on  the  record,  the  case  was  not  taken  up  on 
Ithe  13th,  but  on  ihe  18th  of  January.     Wit- 
nesses were  examined  on  the  18th  and  19th, 
|*nd  judgment  was  given  on  the  20th  January, 
convictingthe  prisoners,  the  present  applicants. 
I  should  also  remark  that  it  is  slated  in  the 
affidavit  which  has  been  put  in  on  behalf  of 
the  prisoners — and  I  see  no  reason  to  doubt 
Ihe  statement —that  the  witnesses  whose  ex- 
amination the  prisoners  demanded  on  the  1 2th 
lof  January  might  have  been  served  with  sub- 
poenas in  a  few  hours,  namely,  six  hours.     I 
conclude  from  this  statement  that,  had  ihe 
:  subpoenas  been  granted  and  served,  the  wit- 
i  nesses  so  summoned  to  attend  might  fairly 
!  have  been  expected  to  be  present  either  on 
!  the  13th  of  January  or  the  following  day. 

The  prisoners  urge  before  us  that,  under  the 
;  circumstances  which  have  transpired,  they  were 
I  absolutely  entitled  to  subpoenas  for  the  wit- 
I  nesses  named  in  the  application  of  the  12th 
i  of  January  ;  and  1  think  it  is  clear  that  they 
I  had  a  right  to  have  those  witnesses  summoned 
to  attend,  the  prisoners  running  the  risk  of 
those  witnesses  arriving  before  the  trial  was 
concluded.     I  think  the  prisoners  were  en- 
titled to  have  this  clear  right  enforced,  unless 
there  is  something  in  the  Criminal  Procedure 
Code  to  show  that  such  a  right  is  absolutely 
taken  away  by  express  enactment.     Before  I 
proceed  to  examine  the  provisions  of  the  Co  Je 
of  Criminal  Procedure  applicable  to  this  case, 
I  would  observe  that  an  application  for  sub- 
poenas upon  witnesses  is  quite  a   different 
th'.ng  from  an  application  for  an  adjournment. 
The  former  may  be  granted  without  the  Utter 
being  either  applied  for  or  granted.     One  may 
exist-without  the  other,  and  it  is  by  no  means 
necessary  that  both  should  co-exist.     I  make 
these  remarks  because  the  whole  argument 
which  tends  to  show  that  the  prisoners  had 
*  no  right  to  have  the  witnesses  named  on  the 
1 2th  January  subpoenaed  proceeds  on  thj  basis 
that  the  issue  of  fresh  subpoenas  involved  the 
adjournment  of  the  trial. 

Now,  turning^  to  Sections  251,  252,  and 
253,  I  observe  that  Section  251  runs  as 
follows  : — 

"  The  charge  shall  be  read  to  the  accused 
"person,  and  he  shall  be  asked  whether  he 
"is  guilty,  or  has  any  defence  to  make." 
Section  252  directs  that— "If  the  accubed 


"  person  have  any  defence  to  make  to  the 
"  charge,  he  shall  be  called  upon  to  enter  on 
"  the  same,  and  produce  his  witnesses,  if  in 
"  attendance,  and  shall  be  allowed  to  re- 
"  call  and  cross-examine  the  witnesses  for 
"  the  prosecution." 

"  This  Section  certainly  assumes  that,  when 
a  prisoner  is  put  upon  his  trial,  he  must  go 
on  with  his  defence  then  and  there. 

Section  253  enacts  as  follows:  "The 
"  Magistrate  ihall  summon  any  witnesses,  and 
u  examine  any  evidence  that  may  be  offered 
"  in  behalf  of  the  accused  person  to  answer 
"  or  disprove  the  evidence  against  him,  and 
41  maj', for this  purpose,  at  his  discretion^  adjourn 
"  the   trial  from    time    to   time   as   may   be 


"  necessary." 


The  language  of  this  Section — The  Ma- 
gistrate shall  summon  witnesses,  and  may,  at 
his  discretion,  adjourn  the  trial — must  be 
clearly  kept  in  view  in  dealing  with  the 
present  case. 

Nov.-,  I  take  it  that  the  prisoner,  in  making 
his  defence  at  an  adjourned  hearing,  is  entitled 
to  the  privileges  to  which  he  would  have 
been  clearlv  entitled  if  the  trial  had  taken 
place  as  contemplated  by  Section  252  at  the 
time  of  the  prisoners  being  put  on  their 
defence,  subject  to  this  reservation  that  the 
accused  persons  could  not  claim,  as  a 
matter  of  right,  a  further  adjournment.  It 
is  obvious  that,  when  a  prisoner  is  put 
upon  his  trial,  and  applies  to  have  any 
witnesses  subpoenaed,  the  Magistrate  is, 
under  Section  253,  bound  to  summon  those 
witnesses,  though  he  is  not  obliged  to  adjourn 
the  trial. 

It  may  well  happen  in  a  particular  case 
where  the  trial  is  a  protracted  one  that  the 
witnesses  may  arrive  before  the  trial  is  con- 
cluded. As  the  accused  person  is  entitled  to 
have  his  witnesses  summoned  on  the  dav  of 
the  trial,  I  see  no  objection  to  his  being  en- 
titled to  have  the  same  right  enforced  on  the 
2nd  or  any  other  day  of  his  trial,  provided  he 
merely  applies  for  subpoenas,  and  docs  not  ask 
for  an  adjournment  to  enable  his  witnesses  to 
arrive  and  be  present  in  Court.  I  find  no 
limitation  in  point  of  time  stated  in  Section 
253,  nor  do  the  words  of  that  Section  give 
rise  to  a  clear  or  necessary  implication  to  that 
effect.  On  the  contrary,  the  language  of 
that  Section,  by  drawing  a  distinction  between 
the  -Magistrate's  duty  in  summoning  witness- 
es, which  is  declared  to  be  imperative,  an<J  the 
power  to  grant  an  adjournment,  which  is  left 
discretionary,  clearly  indicates  that  the  accus* 
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ed  person  is  entitled  as  of  right  to  have  his 
witnesses  subpoenaed.  Discretion  in  such  a 
matter  must  necessarily  be  out  of  place,  for  the 
MagistratQoannot  be  supposed  to  know  before- 
hand the  value  or  importance  of  the  evidence  to 
be  given  by  a  particular  person.  Now,  in  the 
present  case,  long  before  the  trial  was  con- 
cluded, the  Magistrate  was  of  opinion  that  the 
discretion  which  was  (as  he  thought)  vested 
in  him  should  not  be  exercised  on  the 
general  principle  that  trials  may  be  protract- 
ed to  any  length  if  such  an  application 
as  the  prisoners  made  were  entertained.  I 
fail  to  see  how  the  exercise  of  discretion 
(assuming  the  matter  was  discretionary)  in 
a  particular  case  can  be  regulated  by  such 
general  reasoning.  If  any  general  principle 
is  to  be  involved  in  determining  or  defining 
discretion,  I  apprehend  the  Legislature  would 
have  acted  on  such  general  principle,  afiUmed 
it  by  a  positive  enactment,  and  declared  it  to 
be  a  positive  law,  and  thus  displaced  discre- 
tion in  the  sense  in  which  the  word  is 
understood  from  its  provisions.  Discretion 
must  in  all  cases  be  exercised  with  reference 
to  the  particular  facts  of  a  given  case :  the 
exercise  of  discretion  must  not  be  capricious, 
as  it  appears  to  me  to  have  been  in  this 
case.  The  right  of  a  prisoner  to  have  wit- 
nesses subpoenaed  during  the  pendency  of  a 
trial,  which  I  may  designate  an  ordinary  and 
natural  right,  is  not  only  not  taken  away  by 
the  terms  of  Section  253,  but  affirmed,  for 
the  Section  declares  that  the  Magistrate 
shall  summon  witnesses  upon  the  application 
of  the  prisoner,  and  he  may  adjourn  the 
trial. 

The  language  used  in  the  Section  shows 
distinctly  that  the  grant  of  subpoenas  need 
not  be  accompanied  by  an  adjournment. 
Were  it  otherwise,  the  Magistrate's  discre- 
tionary power  to  adjourn  the  trial  would 
render  his  imperative  duty  created  by  the 
Section  also  discretionary,  and,  in  cases  in 
which  caprice  is  substituted  for  discretion, 
altogether  nugatory. 

By  Sections  227  and  375,  which  relate  to 
prisoners  put  upon  their  trial  before  the 
Sessions  Court,  the  prisoner  is  bound  by  the 
list  of  witnesses  which  he  puts  in  at  first, 
and  he  cannot  call,  as  a  matter  of  right,  any 
witnesses  other  than  those  he  has  named  in 
that  list.  That  being  the  state  of  the  law 
in  a  trial  of  greater  gravity  and  importance, 
it  is  argued  that  we  should  assume  that  the 
spirit  of  the  law  of  procedure  is  against 
allowing  prisoners,  in  summary  trials,  being 
trials  of  less  importance,  to  have  witnesses 
failed  who  were  not  originally  named. 


I  do  not  wish  to  enter  into  any  lengthy 
discussion  of  this  matter  here,  because  it  ift 
obvious  that  all  argument  drawn  from  ana-] 
logy  assumes  the  existence  of  the  same 
similar  circumstances  ;  and,  further,  whe 
any  positive  law  exists  which  applies 
one  class  of  cases,  and  does  not  by  its  tcnad 
embrace  another  and  distinct  class  of  cases* 
the  only  argument  to  be  drawn  is  that  ihq 
particular  positive  law  was  not  intended  to> 
apply  to  the  cases  which  are  left  out  of  a 
operation.  If  I  were  asked  to  assign  a  rea- 
son for  the  difference,  I  should  say  th; 
abundant  reasons  exist,  and  account  for  ibd 
difference  in  the  law  in  the  two  classes  ofl 
cases.  ! 

It  must  be  conceded  that  the  interval  o^j 
time  which  elapses  between  a  commitment 
by  a  Magistrate  and  a  trial  before  the  Se*». 
sions  Judge  furnishes  unscrupulous  perx>os 
with  the  opportunity  of  concocting  a  fre>h 
defence  to  be   supported  by  false  evidence 
through  the  medium  of  witnesses   not  pie*-j 
viously  named,  and  thus  enables  such  per-! 
sons,  unless  otherwise  restrained,  to  take  the 
prosecution  by  surprise.     In  Courts  in  which 
the   power  of   cross-examination   is  rightly 
and  ably  exercised  by  a  bar  of  trained  and 
accomplished  advocates,  falsehood  is  readily 
exposed,  and  an  invented  tale  is  almost  cer- 
tain of  detection  ;  so   that  surprises  rarely 
succeed,  and  truth  generally  triumphs  over 
falsehood. 

•It  is,  however,  a  matter  of  notoriety  that 
the  power  of  cross-examination  is  but  feebly 
exerted  in  Mofussil  Courts,  and  the  art  of 
eliciting  the  truth  by  searching  and  relevant 
questions  is  but  imperfectly  understood. 
The  sifting  of  evidence  is  consequently  tax 
from  exhaustive,  and  in  fact  oral  evidence  is 
tested  and  dealt  with  in  a  manner  different 
to  the  treatment  it  receives  in  other  Courts 
of  original  jurisdiction  at  the  hands  of  ad- 
vocates  of  higher  legal  attainments.  These 
considerations  may  reasonably  have  induced 
the  necessity  of  introducing  into  the  mofoskil. 
in  trials  held  by  a  Court  of  Session,  a  law 
of  procedure  which  either  prevents  or  re-  t 
duces  the  chance  of  surprise  on  the  prosecu- 
tion, and  which  averts  the  possibility  of  a 
defence  previously  wholly  unknown  to  the 
prosecution  beinj  stated,  and  of  evidence  of 
witnesses  not  previously  named,  subject 
to  a  special  restriction,  Being  adduced. 
Owing  to  the  undoubted  and  radical  de- 
fects existing  in  the  ordinary  mofussil 
practice,  precautionary  measures  recommend 
themselves  to  the  Legislature  on  the  ground 
of  expediency,  and  I  accordingly  perceive 
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pofficient  reason  for  the  introduction  of  a 
procedure  in  trials  before  a  Sessions  Judge, 
frbioh  contains  provisions  for  the  statement 
P  the  defence  before  trial,  and  requires  the 
primes ses  to  be  named  to  the  committing 
Officer?  The  dangers  to  be  averted,  on  which 
\  have  dwelt,  can  scarcely  attend  a  summary 
jtial,  which,  according  to  Section  252,  should 
proceed  *  without  delay,  and  de  die  in  diem, 
antil  its  termination.  Further  I  consider 
feat  we  should  put  a  liberal  construction 
apon  the  law  of  procedure  in  favor  of  an 
fcccused  person,  whose  mouth  is  closed,  and 
vhose  liberty  may,,  in  any  given  case,  be 
sworn  away  by  an  unscrupulous  and  remorse- 
less enemy;  and  that  the  cause  of  justice 
Remands,  unless  otherwise  clearly  restricted 
in  Us  requirements,  that  the  fullest  oppor- 
tunity be  given  to  a  criminal  to  lay  his 
whole  case  before  a  Court  which  tries  him. 

To  assign  to  Section  2  53  the  meaning  which 
tbe  Magistrate  attaches  to  it  is  to  proclaim,  not 
ft  liberal,  but  (as  it  appears  to  me)  a  harsh 
and  unreasonable  construction  ;  and  to  allow 
a  Magistrate  to  deal  according  to  his  indivi- 
dual discretion  with  applications  on  behalf  of 
prisoners  to  have  witnesses  summoned  with- 
out asking  for  more  during  the  pendency  of  a 
summary  trial  proceeding  de  die  in  diem,  seems 
to  me  to  be  fraught  with  danger  to  the  liberty 
of  the  accused,  and  to  be  altogether  inexpe- 
dient. Kven  when  a  case  is  closed,  and  a 
Magistrate  is  about  to  deliver  his  judgment, 
should  a  witness  for  the  defence  whose  attend- 
ance has  been  anxiously  expected  arrive,  and 
such  witness  be  tendered  for  examination,  I 
should  consider  it  incumbent  on  that  judicial 
officer  to  take  his  evidence ;  and  I  am  unwill- 
ing to  believe  in  the  possibility  of  such  evi- 
dence being  rejected  on  the  ground  of  discre- 
tion. In  every  case  the  object  should  be  to 
arrive  at  the  truth,  to  enquire  fully  for  that 
purpose,' and  then  to  deal  out  justice  between 
the  parties. 

Off  the  whole,  then,  1  am  of  opinion  that 

Mr.  Cowell's  contention  is  well  founded  ;  that 

the  prisoners  were  entitled  to  have  subpoenas 

,  issued  upon  the  witnesses  named  on  the  1 2th 

January. 

I  hold  that,  according  to  the  true  construc- 
tion of  Section  253,  the  Magistrate  has  erred 
in  refusing  to  summon  the  -witnesses  named 
on  the  1 2th  January,  and  that  the  Magistrate, 
assuming  he  had  the  discretion  he  believes 
he  had,  has  exercised  that  discretion  unwisely 
and  to  the  prejudice  of  the  prisoners.  I 
would  therefore  re-open  the  case,  and  order 
the  Magistrate  to  allow  the  prisoners  to  com- 
plete their  unfinished  defence. 
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There  is  a  special  feature  in  the  present 
case  which  I  have  not  prominently  noticed. 
It  is  this — the  case  for  the  prosecution  as  ori- 
ginally made  was  not  complete,  and  had  to  be 
supplemented  by  fresh  evidence,  which  was 
adduced  at  an  adjourned  hearing  held  at  or 
about  the  28th  December.  It  is  not  likely 
that  the  prisoners,  when  called  upon  to  state 
their  defence  on  the  31st  December,  should 
have  been  able  to  give  the  names  of  all  per- 
sons whom  they  might  be  able  to  call  to  rebut 
the  further  case  made  by  the  prosecution,  and 
it  is  highly  probable  that  subsequent  enquiry 
brought  to  light  the  names  of  the  other  wit- 
nesses mentioned  on  the  12th  January  as  per- 
sons who  were  able  on  their  oath  to  answer 
the  supplemental  case  put  forward  by  the 
prosecutor. 

If  the  matter  complained  of  lay  in  the 
discretion  of  the  Magistrate,  I  can  hardly 
conceive  a  more  incorrect  and  mistaken  exer- 
cise of  such  discretion  as  is  evidenced  by  his 
refusal  to  comply,  under  the  circumstances 
of  this  case,  with  the  demand  of  the  prisoners, 
which  forms  the  subject  of. this  applica- 
tion. 

I  regret  much  that  I  differ  from  my  learn- 
ed colleague,  whose  experience  of  the  working 
of  the  Criminal  Procedure  Code  is  so  much 
greater  than  my  own.  Constituted  as  the 
High  Court  is,  my  views  in  criminal  cases 
must  absolutely  give  way  to  the  opinion  of  the 
Senior  Jud<;e,  and  the  result  is  that  the  judg- 
ment of  my  colleague  will  prevail,  and  be  the 
judgment  of  the  Court.  1  have  consequently 
the  satisfaction  of  knowing  that,  if  my  judg- 
ment is  erroneous,  it  will,  by  reason  of  its 
being  inoperative,  be  wholly  innocuous. 


The  29th  July  1871. 

Present  : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Public  servant— Omission  £0  give  information 
—Section  176,  Penal  Code. 

(Miscellaneous  Case.) 

Phool  Chand  Brojobassee,  Petitioner, 

Baboo  Mohinee  Mohun  Roy  for  the  Petitioner. 

Section  176  of  the  Penal  Code  applies  to  persons  upon 
whom  an  obligation  is  imposed  by  law  to  furnish  certain 
information  to  public  servants,  and  the  penalty  which 
the  law  provides  is  intended  to  apply  to  parties  who 
commit  an  intentional  breach  of  such  obligation.  • 

Kemp,  J. — We  think   the   petitioner  has 
been  illegally  convicted   in    this*  case.     It 
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appeal's  that  the  Sub-Registrar,  in  looking 
over  his  registry,  had  cause  to  suspect  an  old 
document,  dated  the  9th  Magh  1262.  Upon 
this,  without  any  documents  being  before  him 
for  registration,  and,  as  admitted  by  the  Magis- 
trate, contrary  to  the  provisions  of  the  Regis- 
tration Act,  the  Sub-Registrar  called  upon 
the  petitioner  before  us  to  appear  before  him 
on  a  certain  date  with  the  aforesaid  kobalah 
to  give  his  izahar.  It  appears  that  the  peti- 
tioner did  not  appear.  Steps  were  then  taken 
to  prosecute  him  before  the  Magistrate,  and 
the  Magistrate  has  eventually  convicted  him 
under  Section  176,  and  sentenced  him  to  one 
month's  simple  imprisonment.  We  think 
that  this  conviction  is  illegal,  and  that  the 
sentence  must  be  quashed.  It  is  clear  that 
the  petitioner  was  not  legally  bound  to  give 
anv  notice  or  to  furnish  anv  information  on 
any  subject  to  the  Sub- Registrar,  ancfr  it  is 
for  omissions  to  give  notice  or  information  to 
public  servants  by  persons  bound  to  give  such 
notice  and  furnish  such  information  that  the 
Section  applies.  It  applies  to  persons  upon 
whom  an  obligation  ;s  imposed  by  the  law  to 
furnish  certain  information  to  public  servants, 
and  the  penalty  which  the  law  provides  is 
Intended  to  apply  to  parties  who  commit  an 
intentional  breach  of  such  obligation.  -  Xow, 
there  was  no  obligation  whatever  on  the  peti- 
tioner to  furnish  anv  information  in  the  matter 
of  this  kobalah  to  the  Sub-Registrar.  The 
Sub-Registrar  appears  to  have  had  his  curiosity 
excited  by  some  suspicious  entries  in  his 
Registry-books,  but  the  steps  which  he  took 
appear  to  be  altogether  illegal. 

The  conviction  and  sentence  must  be  quash- 
ed, and  the  prisoner  discharged. 


The  31st  July  1871. 
Present : 

Thellon'ble  A.  G.  Macpherson  and  \Y. 
Ainslie,  Judges. 

Procedure — Evidence — Recording  of  depositions 

— Drunkenness. 

.  Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Patna  ,  on  a  charge  of 
grierous  hurl  and  abetment  of  the  same. 

The  Queen  versus  Zoolfkar  Khan  and  others, 

Appellants. 

It  is  the  duty  of  a Judge  to  take  care  that  the  evidence 
in  each  case  is  complete  in  itself ;  and  no  Judjje  has  any 
right  whatever  to  plarc  before  the  jury  "any  evidence', 
save  that  which  has  been  legally  put  in,  in  the  particu- 
lar case  which  is  under  trial. 


Kvidence  which  has  been  put  before  the  Magistrate 

if  used  at  the  Sessions  in  two  separate  trials,  shuuld " 
noted  by  the  Judge  as  having  been  put  in,  and  the 
position  ought  to  be  taken  from  among  the  proceetli*-, 
before  the  Magistrate,  and  placed  with  the  record,  fii 
of  the  one  case,  and  then  of  the  other  of  the  cases  ia 
Sessions  Court,  a  memorandum  of  its  removal  froir 
record  being  made.  * 

The  depositions  of  witnesses  should  be  recorded  :ni 
first,  and  not  in  the  third,  person.  , 

Drunkenness  does  not,  in  the  eye  of  the  law*,  make 
offence  the  more  heinous,  though  it  is  no  etcu>e: 
an  act  which,  if  committed  by  a  sober  man.  is  an  i-fft 
is  equally  an  offence,  if  committed  by  one  when 
if  the  intoxication  was  voluntarily  caused. 


Macpherson ,  J. — The  case  against  Zoolflnfj 
Khan  has  been  so  carelesslv  and  badl?  irii 
that  the  conviction  and  sentence  must  be 
aside,  and  a  new  trial  had. 

It  appears  that  Kumroo  Khan,  Guldai 
Khan,  Dyanath,  and  others  on  the  one  si 
had  a  regular  fight  with  Zoolfkar  Khan 
others  on  the  other  side,  both  parties  nsnrf 
swords  and  tatties  f  reelv.  1) vanath  received  1 
sword-wound,  of  which  he  subsequently  died; 
and  Zoolfkar  Khan  also  received  very  ^eriooi 
injuries. 

The  matter  having  been  taken  up  by  the 
Magistrate,  Kumroo  and  Guldadh  were  com- 
mitted for  trial  in  respect  of  the  injuries  done 
to  Zoolfkar,  while  Zoolfkar  was  committed  fof  1 
trial  charged  with  causing  the  death  of  Dya-i 
nath.     Their   separate   commitment  in  this  i 
manner    was   quite   regular   and   in  proper 
fflrm. 

The  Sessions  Judge  first  tried  Kumroo  and 
Guldadh;  and,  the  whole  matter  having  be 
fully  gone  mto,  the  Jury  found  them  guilt 
(under  Sections  326  and   ichj  of  the  Pen 
Code)  of  abetting  the  causing  of  grievo 
hurt  to  Zoolfkar,  being  armed  with  weapons 01 
offence,  &.Q. 

As  soon  as  their  trial  was  over,  Zoolfta 
was  put  on  his  trial  charged  with  causing  tl 
death  of  Dyanath,  causing  grievous  hurt  l 
him.   Sec.     The  Jury  was  composed  of  th; 
same  persons  who  had  just  tried  the  ca>2 
Kumroo  and  Guldadh;  and  the  Judge  set- 
to  have  considered  that  all  the  evidence  take 
in  the  first  trial  was  to  be  deemed  as  importe 
bodily  into  the  second,  and  might  be  iv:[ 
used  as  evidence  against  Zoolfkar.     The  re 
suit  is  that  the*  record  of  the  case  ajraln^l 
Zoolfkar.  taken  by  itself,  contains  absolutely 
no  evidence  of  the  death  of  Dyanath  or  of 
grievous  hurt  to  Dyanath  caused  or  abetted 
by  the  prisoner.     The  Judge,  in  his  sumin  iuf 
up  to  the  Jury,  treated  the  evidence  which  hi* 
been   taken    in    the   first   case   a§  evident 
against  Zoolfkar ;  and  the  Jury,  also  treatin 
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%  a*  such,  found  him  guilty  of  abetting  the 
busing  of  grievous  hurt,  &c,  to  Dyanath. 

!  KHmroo  and  Guldadh  and  Zoolfkar  were 
(hereupon,  on  their  several  convictions,  sen- 
fenced  to  rigorous  imprisonment  for  live  years 
fach.  •  And  now  they  have  filed  a  joint  ap- 
peal to  this  Court. 

L  It  is  impossible  to  say  that  the  trial  of  Zoolf- 
kar has  been  properly  conducted,  or  that 
there  was  any  evidence  whatever  before  the 
Jury  of  the  offence  of  which  he  has  been 
convicted. 

It  may  be  that,  if  the  evidence  which  had 
\aht  been  taken  in  the  first  case  had  been 
repeated  in  the  second,  there  would  have 
Been  ample  evidence  to  support  a  conviction. 
But  the  knowledge  that  this  may  be  so  is  not 
fenousrh.  There  is  no  evidence  at  all  on  the 
record  as  it  stands;  and,  if  the  evidence 
accessary  to  support  the  conviction  of  Zoolf- 
kar is  imported  from  the  record  of  the  case 
against  Kumroo  and  Guldadh,  it  is  evidence 
given  behind  the  back  of  Zoolfkar — evidence 
riven  by  witnesses  in  his  absence,  whom  he 
las  had  no  opportunity  of  cross-examining. 
'The  irregularities  which  have  been  committed 
iare  most  serious  arid  patent. 

It  is  the  duty  of  a  Judge  to  take  care  that 
the  evidence  in  each  case  incomplete  in  itself; 
tnd  no  Judge  has  any  right  whatever  to 
place  before  the  Jury  any,  evidence  save  thjt 
«hkh  has  been  legally  put  in  in  the  particu- 
lar case  which  is  under  trial. 

The  Jud^e,  in  the  case  acamst  Kumroo 
and  (juldadh,  alludes  to  the  evidence  of  Dr. 
Jackson,  but  there  is  nothing  10  show  that 
that  evidence  was  formally  put  in  in  either 
of  the  trials  in  the  Sessions  Court.  It  ought 
to  have  been  expressly  noted  by  the  Judge 
that  it  was  put  in;  and  the  deposition  ought 
to  have  been  taken  from  among  the  proceed- 
ings Before  the  Magistrate,  and  placed  with 
the  record,  first  of  the  one,  and  then  of  the 
Other,  of  the  cases  in  the  Sessions  Court, 
*a  memorandum  of  its  removal  from  each  re- 
cord beins:  made. 


The  Judge  has  taken  down  the  evidence  of 
the  witnesses,  for  the  most  part,  in  the'third 
person.  This  causes  much  awkwardness  and 
confusion,  and  must  waste  a  good  deal  of  the 
time  of  the  Judge  himself.  The  ordinary 
and  proper  and  convenient  way  of  recording 
evidence  is  to  take  it  down  in  the  first  per- 
son, exactly  as  spoken  by  the  witness. 

As  regards  Kumroo  and  Guldadh,  the  con- 
viction and  sentence  will  stand,  and  their  ap- 
peal is  dismissed. 

The  conviction  of  Zoolfkar  and  the  sentence 
passed  on  him  are  set  aside,  and  a  new  trial  is 
ordered. 


The  4th  August  1871. 

Present  : 

Th«  Ilon'ble  A.  G.  Macpherson  and  W. 
Ainslie,  Judges. 

False  evidence — Sanction  to  prosecution — Sec- 
tion 191,  Penal  Code— Section  169,  Code  of 
Criminal  Procedure. 

Committed  by  the  J\i  agist  rate,  and  tried  by  the 
Sessions  Judge  of  Sarun,  on  a  charge  of 
giving  false  evidence.  . 

The  Queen  versus  Mahomed  Ilossain, 

Appellant, 

Messrs.  G.  Gregory  and  R.  T,  Allan  and 
Moonshee  Ala  homed  Fusuffiox  the  Appellant. 

The  words  of  Section  191  of  the  Penal  Code  are 
very  general,  and  do  not  contain  any  limitation  that  the 
false  statement  made  shall  have  any  bearing  upon  the 
matter  in  issue.  It  is  sufficient  to  bring  a  case  within 
that  Section  if  the  false  evidence  is  intentionally  given, 
that  is  to  say,  if  the  person  making  the  statement 
makes  it  advisedly,  knowing  it  to  be  false,  and  with  the 
intention  cf  deceiving  the  Court,  and  of  leading  it  to  be 
supposed  that  that  which  he  states  is  true. 

The  object  of  the  sanction  required  by  Section  169, 
Code  of  Criminal  Procedure,  is  to  ensure  that  the 
prosecution  should  be  instituted  after  due  consideration 
un  the  part  of  the  Court  before  whom  the  false  evidence 
was  given,  or  on  the  part  of  a  Court  to  which  such 
Court  is  subordinate. 

Where  a  Magistrate  perused  the  paper  of  a  case  which 
had  been  forwarded  to  him  by  a  Subordinate  Magistrate 
for  consideration,  and  thtn  sent  on  the  papers  to  the 

1'he  fudge  in  his  Summing  lip  told  the  Jury  I  District  Superintendent  of ;  Police with  an ,  opinion  adverse 
.         1    J    1  •       1  r    1      1  1    "      to  the  prisoner,  and  the  Distnct  Superintendent  of  Police 

that  drunkenness  in  the  eye  Of  the  law  makes  ,  requested  the  Magistrate  to  issue  a  warrant  against  the 

an  offence  the  more  heinoifs.  There  is  no 
authority  for  su£h  proposition,,  and  all  that 
the  Judge  should  have  said  was  that  drunken- 
ness is  no  excuse,  and  that  an  act  which,  if 
committed  by  a  sober  man,  is  an  offence,  is 
equally  an  offence  if  committed  by  one  when 
drunk,  if  the  intoxication  was  voluntarily 
caused. 


prisoner  charging  him  with  giving  false  evidence,  it  was 
held  that  the  issue  of  the  warrant  was  a  sufficient  sanc- 
tion under  Sectio'n  1G9  on  the  part  of  the  Magistrate. 

Macpherson,  J, — It  appears  to  us  that  the 
conviction  in  this  case  must  stand.  • 

The  prisoner  has  rjcen  convictecj  of  giving 
:  false  evidence  in  a  judicial  proceeding  under 


■m 

I 


38 


Criminal 


THE  WEEKLY   REPORTER. 


Rulings. 


[Vol.  XVI 


Section  191,  and  has  been  sentenced  under  the 
fust  Clause  of  Section  193  of  the  Indian 
Penal  Code.  The  false  evidence  which  he  is 
said  to  have  given  is  substantially  this — that, 
in  the  course  of  a  certain  trial  which  was 
going  on  before  the  Deputy  Magistrate,  the 
prisoner,  who  is  a  head-constable  of  police, 
deposed  that  he  arrived  at  noon  at  Bausdeelah 
Chuck,  and  that  he  sent  Suroop  and  Piroo  to 
arrest  certain  persons,  who  were  brought  in 
two  or  three  hours  afterwards.  It  is  al- 
leged for  the  prosecution  that  ihe  statement 
so  made  by  the  prisoner  was  wilfully  false ; 
that  he,  in  fact,  did  not  arrive  at  Bausdeelah 
Chuck  until  long  after  noon  ;  and  that  he  did 
not  send  out  Suroop  or  Piroo  to  make  the 
arrest  in  question,  and  that  he  was  not  present 
when  the  persons  arrested  were  first  brought 
in.  The  case  for  the  prosecution  is  that  Piroo 
went  out  by  himself  from  the  Sudder  Station, 
and  arrived  at  Bausdeelah  Chuck  at  about 
noon,  and  made  the  arrests  spoken  of  by  the 
prisoner,  and  that  it  was  not  until  some  hours 
afterwards  that  the  prisoner  (the  present 
appellant)  appeared  at  Bausdeelah. 

The  Lower  Court  has  found  that  the  ap- 
pellant did  make  the  statements  charged,  and 
that,  in  making  them,  he  intentionally  gave 
false  evidence. 

In  appeal  it  is  contended,  in  the  first  place, 
that  it  is  not  proved  on  the  evidence  that  the 
statement  made  by  the  appellant  was  false  in 
fact.  As  to  this,  we  see  no  reason  to  differ 
from  the  Judge  in  the  conclusion  at  which  he 
has  arrived.  There  is,  no  doubt,  considerable 
conflict  in  certain  parts  of  the  evidence  ;  but 
we  are  not  prepared  to  say  that  we  have  any 
substantial  doubt  that  the  conclusion  which 
the  Lower  Court  has  arrived  at  is  right. 

Then  it  is  said  that  the  making  the  false 
statement  does  not  constitute  an  offence  under 
Section  191,  because  the  matter  was  absolute- 
ly immaterial  to  the  question  which  was  at 
issue  in  the  suit  in  which  it  was  given,  and 
because  it  did  not  appear  that  the  prisoner 
had  anything  to  gain  by  making  this  false 
statement.  But  there  is  a  very  apparent 
reason  why  the  prisoner  should  have  made 
that  statement  knowing  it  to  be  false,  even 
although  it  did  not  affect  the  merits  of  the 
case  which  was  under  trial  at  the  time  he 
made  it.  The  reason  is  this,  that  he  wished 
to  shield  himself  from  the  charge  of  neglect 
of  duty,  by  making  it  appear  that  he  had 
proceeded  early  in  the  "day  to  Bausdeelah 
Chuck,  and  had  himself  superintended  and 
taken  part  in  the  proceedings  which  occurred 
there  in  the  early  part  of  that  day.  There 
was  a  very  distinct  reason  why  the  prisoner 
should  consider  that  it  was  for  his  interest  to 


make  it  appear  that  he  was  there  at  noon 
He  wished  to  make  it  appear  to  his  [superio 
officers  that  he  had  done  his  duty  well.   # 

The  words  of  Section  1 9 1  are  very  genera) 
and  do  not  contain  any  limitation  that  the  state 
ment  made  shall  have  any  bearing  upon  tin 
matter  in  issue.  It  is  sufficient  to  bring  1 
case  within  that  Section  if  the  false  evidence 
is  intentionally  given,  that  is  to  say*,  if  dk 
person  making  the  statement  makes'  it  ad* 
viscdly,  knowing  it  to  be  false,  and  with  ifct 
intention  of  deceiving  the  Court,  and  of  leading 
it  to  be  supposed  that  that  which  he  states  h 
true.  No  doubt,  there  must  be  a  corrupt 
intention  at  the  time  the  false  statement  m 
made,  but  here  I  think  it  clear  that  there  wtt 
a  corrupt  intention  on  the  part  of  the  prisoner. 
although  the  intention  was  not  corrupt  </*esd 
any  matter  in  issue  in  the  particular  suit  in 
which  he  was  being  examined  as  a  witness. 

If  I  had  anv  doubt  as  to  the  intention  d 
the  prisoner  to  make  this  false  statement— 
that  is  to  say.  if  I  thought  it  was  possible  U 
explain  away  what  occurred  on  any  theory  d 
his  having  spoken  carelessly  and  without  any 
intention  of  leading  the  Court  to  believe  that 

,ie  was  there  at  the  time  mentioned — then  I 
should  say  that  the  offence  was  not  committed  J 
Unless  there  was  the  distinct  intention  thai 
the  false  statement  should  be  believed  and 
should  deceive,  it  does  not  appear  to  me  that 
the   offence    would    have    been    committed. 

Uhere  is  a  great  difference  between  a  state- 
ment which  is  immaterial  to  the  matter  in 
issue  and  is  made  inaccurately,  and  even  per- 
haps falsely,  «vithout  any  special  intention  of 
deceiving,  and  a  statement  which  is  immateri- 
al, but  which,  being  false,  is  made  with  the  \ 
direct  and  express  intention  of  deceiving.        ' 

It  is  objected  that  no  sufficient  sanction  *t$  \ 
given  to  the  prosecution  in  this  case.    Tbe^  j 
sanction  which  has  been  given  appears  to  me  ; 
to  be  suflicient,  though  possibly  not  formal 
The  Deputy  Magistrate,  being  much  di^aib- 
lied  with  the  manner  in  which  the  pri>on«f 
and  other  constables  appeared  to  have  coo- 
ducted  themselves,  sent  the  record  of  the  m 
case  (in  the  course  of  which  the  prisoner 
gave  the  false   evidence   out  of  which  this 
appeal  arises)  to  the  Magistrate,  calling  ha 
attention  to  their  conduct,  and  requesting  the 
Magistrate,  if  he  also  condemned  the  conduc: 
of  the  prisoner,  to  request  the  District  Super- 
intendent of  Police  to  punish  him.    The  Ma- 
gistrate sent  on  the  proceedings  to  the  Dis- 
trict Superintendent  of   Police  after  having 
perused  them,  and  at  the  same  time  expressed 
a  strong  opinion  that  the  conduct  of  the  pri- 
soner was  extremely  discreditable,  adding 
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•*  I  hope  you  will  pass  suitable  orders  on  it. 
MI  think,  for  many  reasons,  it  would  be  ad- 
M  vTsablc  to  move  this  man  to  some  distant 
u  out- post."      The    District    Superintendent 
j*rf  Pdlice  thereupon  instituted  enquiries,  and 
^subsequently  wrote  to  the  Magistrate,  saying 
jthat,   having  enquired    into   the   matter,   he 
'thought   that  there  was  sufficient  ground  to 
[Institute  a  proceeding  against  the  prisoner  for 
►giving  false  evidence  ;  and  the  District  Su- 
!;pertntendent  of  Police  in  that  letter  requested 
!  the  Magistrate  to  issue  a  warrant  against  him. 
The    Magistrate    thereupon    did   issue   the 
'warrant,  which  is  the  foundation  of  the  pre- 
sent proceedings. 

It  appears  to  me  that,  under  the  circum- 
stances, the  prosecution  was  sufficiently  sanc- 
lioned  within  the  meaning  of  Section   169 
of  the  Code  of  Criminal  Procedure.     The 
Magistrate  had  himself  considered  the  pro- 
j  ceedings,  and  the  Magistrate's  Court  is  the 
■Court   to  which    the  Court   of    the   Deputy 
Magistrate  is  subordinate.     Looking  at  the 
j  circumstances  under  which  the  case  had  been 
f  brought  to  the  notice  of  the  Magistrate,  and 
bearing  in  mind  that  the  Magistrate  had  him- 
;  self  considered  it  before  he  passed  it  on  to  the 
'  District  Superintendent,  and  that  the  District 
j  Superintendent  of  Police  had  requested  the 
Magistrate  to  issue  a  warrant,  it  appears  to 
j  us  that  the  issuing  of  the  warrant  must  be 
I  taken  to  have  been  accompanied  with  a  suffi- 
i  cient  sanction  on  the  part  of  the  Magistrate. 
The  object  of  the  sanction  required  by  Section 
169  is  to  ensure  that  the  prosecution  shall  be 
i   instituted  after  due  consideration  on  the  part 
]   of  the  Court  before  whom  the  false  evidence 
has  been  given,  or  on  the  part  of  a  Court  to 
which  such  Court  is  subordinate.     1  think 
that  in  the  present  case  this  object  was  fully 
attained  ;  and  therefore  that  this  ground  of 
!    appeal  also  fails.     The  conviction  and  sen- 
!    lence  must  be  affirmed,  and  the  appeal  is 
dismissed. 
Ainslie,  J.— I  concur. 


The  5th  August  1871. 


Present  : 


i  The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
1  Judges. 


Criminal  breach  of  trust— Procedure— Dismissal 
of  charge— Section  67,  Code  of  Criminal  Pro- 
cedure. 


Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  fudge  of  Hooghly. 

Isser  Chunder  Ghose 
versus 

Peari  Mohun  Palit. 


Baboo  Opender  Chunder  Bose  for  Peari  .Mohun 

Palit. 


To  constitute  the  offence  'of  criminal  breach  of  trust, 
there  must  be  dishonest  misappropriation  by  a  person 
in  whom  confidence  is  placed  as  to  the  custody  or 
management  of  the  property  in  respect  of  which  the 
breach  of  trust  is  charged. 

Per  Clover,  J.— Where  the  Criminal  Procedure  Code 
makes  it  necessary  for  a  Magistrate  before  dismissing  a 
charge  to  examine  both  the  complainant  and  his  wit- 
nesses, it  supposes  that  there.has  been  already  a  brimd- 
facie  case  made  out ;  and  where  the  complainant 
makes  out  such  a  primd-facie  case,  the  Magistrate 
is  bound  first  to  examine  all  the  complainant's  wit- 
nesses before  dismissing  the  charge ;  but  in  a  case 
where  there  is  clearly  no  primd-facie  case  established, 
the  Magistrate  is  justified  in  acting  under  Section-  67 
of  the  Code  of  Criminal  Procedure,  and  in  dismissing 
the  case  at  once. 

Kemp,  J. — Wk  think  that  the  order  of  the 
Deputy  Magistrate  in  this  case  is  legal  and 
proper.  The  opposite  party,  Isser  Chunder 
Ghose,  charged  Peari  Mohun  Palit  with 
criminal  breach  of  trust  under  the  provisions 
of  Section  409  of  the  Penal  Code.  From 
the  statement  it  appears  that  Peari  Mohun 
Palit  is  the  general  mooktear  as  well  as  the 
manager  of  the  estate  of  Isser  Chunder 
Ghose.  Isser  Chunder  Ghose  states  that  a 
sum  of  28  rupees  4  annas  had  been  deposited 
bv  the  ryots  of  the  estate  under  Act  VI.  of 
1862,  Bengal  Council ;  and,  further,  that  there 
was  a  sum  of  1,1 27  rupees  deposited  to  his  cre- 
dit in  the  Collectprate  on  account  of  execution 
of  decrees  ;  that  this  sum  had  been  received 
bv  Peari  Mohun  Pattt,  but  that  out  of  it  he  had 
only  paid  to  Isser  Chunder  Ghose  700  rupees ; 
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that  no  charge  of  criminal  breach  of  trust 
could  be  maintained  ;  and,  under  these  cir- 
cumstances, the  Magistrate  was  justified  in 
actingunde^Section67oftheCodeof  Criminal 

Procedure,  and    in  dismissing  the  case  at 

once. 


and  therefore  a  charge  is  made  against  Peari  The  7th  August  1871. 

Mohun  Palit  that  he  has  committed  criminal 

breach  of  trust  with  reference  to  the  balance,  Present  ■  ' 

namely,  455  rupees  4  annas.     Isser  Chunder 
Ghose  was  examined  by  the  Deputy  Magis- 
trate, and  a  challan  was  produced  by  him.  The    The  Hon'blc  F.  B.  Kemp  and  F.  A.  (Jhncr, 
Deputy  Magistrate  then  dismissed  the  case  on  :  Judges. 

the  ground  that  he  did  not  think  the  matter  ' 

cognizable  bv  him,  and  observing  that  from  .  0        .         _        _         _  /*/•-* 

eug .  ,.  -     ^f  \he>    ruaii-n    ;?   onneared  '  Procedure— Transfer    of    case— Complainant's 

an   inspection   of   the    challan   it    appearea        rideac*-S^<m*Bad3»,CoteQtCn+ 
that  the  word   *ZW  which  means     out  of,         nal  Proccdure, 
was  used,  and  that  from  that  fact  it  was  clear 
that  Peari  Mohun  Palit  had  remitted  on  ac-  , 

count  a  certain  sum  of  money,  detaining  the  (Criminal  Motion.) 

rest,  hot  dishonestly,  but  as  manager  and  gen- 
eral attorney  of  complainant.  Now,  to  consti-  ;  Qrish  Chunder  Ghose  and  others,  Petitioners. 
tute  the  offence  of  criminal  breach  of  trust,  # 

there  must  be  dishonest  misappropriation  by  . 

a  oerson  in  whom  confidence  is  placed  as  to  Mr.  M.  L.  SandeUiA  Baboo  Umlica  Churn 
the  custody  or  management  of  the  property  .    Sou  for  the  Petitioners, 

in  respect  of  which  the   breach  of  trust  is 

rharcred  We  think  that  there  has  been  110  '  A  Magistrate  cannot  refer  a  case  to  a  Deputy  Alar* 
uiar0cu  ftr        ...    n  .      thk         p       it     trate  unless  he  has,  under  Section  66  of  the  Code  rf 

such  dishonest  appropriation  in  this  case,     it    Criminal  Procedure,  reduced  the  examination  of  the 

is  clear  that  Peari  Mohun  Palit,  in  Virtue  Ot  complainant  into  writing;  nor  can  he  himself  try  a  case 
lnic  ntTirp  as  manager  and  general  mooktear  Of  once  transferred  to  a  Deputy  Magistrate  without  tor- 
tus Otlice  as  mail?ocl  *        o  _„ta:n  -llfTiq     mally  recalling  the  case  under  Section  30. 

Isser  Chunder  Ghose,  drew  out  certain  sums  ■*  » 

from  the  Collectorate,  from  which  he  remitted 

the  sum  of  7CO  rupees  odd  to  his  employer.        Glover,  /.-We  are  very  unwilling  to  m- 

From  the  terms  of  the  challan  it  is  clear  that  t  terfere  with  the  orders  passed  in  the  Courts 

he  remitted  this  money  on  account;  and  if  there  I  below,    because    the    investigation    appew 

is %Tmonev  still  in  his  hands,  he  will  have  !  to  have  been  very  carefully  and  thoroughly 

o  account  for  that  to  the  plaintiff  in  the  usual    made,  and  the  evidence  is  full  and  satis  acton. 

runner Sihc  course  of  business.     We  think    There  can    however,  be  no  doubt  that  the 

Z     h is  was  a  case  in  which,  with  the  chal-  =  Magistrate  has    in  more  than  one  particular 

an  before  him,  the  Deputv  Magistrate  was  ,  contravened  the  provisions  of  the   Code  ot 

ustifie d  in  not  sending  for'  further  evidence,    Criminal  Procedure,  and  we  have  no  choice 

and  in  disposing  of  the  case  as  he  has  done.  .  but  to  quash  his  proceedings  as  illegal. 

We  see  no  reason  whatever  to  interfere,  and  \      in  the  first  place,  he  did  not  record  the 

order  that  the  papers  be  returned.  |  complainant's  statement  before  referring  the 

Glover    7—1  wish  to  add  a  few  words  to  j  case  to  the  Deputy  Magistrate,  as  he  was 

the  effecuhat,  where  the  Act  makes  it  neces-    bound  to  do  under  Section  66  of  the  Code. 

£nffi  , There  is  an  or;lcr  on  *e back  ot  tb-e  OT 

to  examine  both  the  complainant  and  his  wit-  making  over  the  case  but  no  examination  <tf 
nesses  it  supposes  that  there  has  been  alrea-  .  the  complainant  «  reduced  into  wnung  and 

dv^P//^  by  the  coml,lamant  and  lhc  mfP" 

complainant  makes'.oiit  such  a  prima- facie  case,    trate." 

no  doubt  the  Magistrate  would  be  bound  first        In.the  cases  of  Dulali  Bewah  wjiwBhooban 

to  examine  all  his  (the  complainant's)  witnesses    Shaha,    and    of  the  Queen  versus  Mohinu 

before   dismissing   the   charge  ;  but   in   this    chunder  Chuckerbutty,*  it  has  been  decided 

case  there  was  clearly  no  pritmU/acie  case    lnat   5^    a   departure    from    the    rules  of 

established  against  Peari  Mohun  Palit.     On  j  pr0cedure  makes  the   acts  of  a  Magistrate 

the  contrary,  as  Mr.  Justice  Kemp  has  shown,  j  illegah 

it  is  quite  clear,  from  the  very  paper  itself  on  .      The  Hant  fuithcr  cotllends  dial  the 

which    the   complainant    bases    his   charge,  %  M     -  t    f    having  once  made  o*er  the  case 

*■%     .    _i «f    orimir»ol    hrparh    f>i    trust  °,       •        '  °       ,  ,  ^     ,  •.      t  ♦ ,c-l» 

to  the  Deputy,  could  not  try  it  nirasen 
without  foi  mally  recalling  the  case  from  the 
Lower  Court  under  Section  30. 


15  W.  R.,  Criminal,  p.  45. 
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The  point  has  been  ruled  in  Shanto  Tearnee 
versus  Sirs,  Belilias  and  others,*  and  should,  I 
thfrik,  be  given  in  favor  of  the  appellant  in 
this  case.    '  • 

There  are  other  questions  of  law  raised : 
one  that,  as  regards  Rowshun  Ali,  part  at 
.least  of  the  evidence  against  him  was  not 
recorded  in  his  presence;  another,  that  several 
witnesses  whom  the  accused  wished  to  call 
were  not  summoned. 

We  do  not  see  anything  on  the  record  that 
would  substantiate  the  last  objection  ;  and,  had 
It  been  a  true  one,  it  would  have  been  made, 
we  should  suppose,  to  the  Judge  when  the 
appeal  was  before  him. 

>     The  first  is,  however,  at  least  partly  correct, 
as  the  record  itself  shows. 

As,  however,  it  appears  that  the  conviction 
must  be  quashed  on  the  two  first  objections 
taken,  it  will  be  unnecessary  to  direct  further 
enquiry  as  to  the  second. 

The  appellants  must  be  discharged. 


The  26th  August  1S71. 
Present : 

The  Hon'ble  \V.  Ainslie  and  G.  C.  Paul, 

Judges.  # 

Mookhtear — Moral  turpitude— Act  XX.  of  1865. 

In  the  Matter  of  Kovlash  Nath  Chowdhrv, 

Mookhtear. 

Case  of  a  mookhtear  who  was  reinstated  by  the  Hijjh 
Court  to  his  practice  after  suspension  by  reason  of  his 
having  been  convicted  in  two  cases,  the  circumstances  of 
the^cascs  not  showing  that  the  mookhtear  was  guilty 
of  any  moral  turpitude,  or  that  he  was  unfit  to  art  in  the 
Criminal  Courts  as  a  mookhtear. 

Ainslie,  J. — Ox  the  21st  of  November 
1873,  Kovlash  Xath  Chowdhry  applied  to 
*  the  Deputy  Magistrate  and  Deputy  Collec- 
tor of  Diamond  Harbour  for  permission  to 
praciise  as  a  mookhtear  and  revenue-agent 
in  his  Court.  The  Deputy  Magistrate, 
finding  that  the  applicant  "had  been  convict- 
ed in  two  several  cases  (in  one  case  of 
wrongful  confinement  tf  a  ryot,  and  in  the 
other  case  of  abetting  the  illicit  manufacture 
of  salt),  reported  the  mitter  on  the  2f>th  of 
November  to  the  -Magistrate  and  Collector, 


*  12  W.R.,  Criminal,  p.  53. 
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and  a  report  having  been  made  by  tbe  Col- 
lector to  the  Commissioner  and  the  Board 
of  Revenue,  an  order  was  made  removing 
the  petitioner's  name  from  the  rolls  of 
revenue-agents,  but  the  Board  of  Revenue 
did  not  proceed  under  Section  31,  Act  XX. 
of  1865,  to  make  any  report  to  this  Court 
with  the  view  of  having  the  petitioner 
removed  from  the  rolls  of  mookhtears.  Sub- 
sequently, the  matter  having  been  brought 
to  the  notice  of  the  District  Judge,  that 
Officer,  on  the  22nd  of  May  1871,  reported 
the  mailer  to  this  Court  for  orders,  forward- 
ing copies  of  the  judgment  in  the  two 
cases  in  which  the  petitioner  was  convicted, 
and  stating  that,  in  his  opinion,  neither  of 
these  cases  fell  within  the  words  of  Section 
15  of  Act  XX.  of  1865,  namely,  4t  fraudulent 
or  grossly  improper  conduct  in  the  discharge 
of  his  duties,  or  other  reasonable  cause.*' 
The  Judge  then  proceeds  to  say  that  the 
Board  may  have  proceeded  under  the  pro- 
visions of  Section  26,  which  refers  to  any 
criminal  offence,  but  that  the  nature  of  the 
charges  of  which  he  has  been  convicte'd 
would  not  justify  him  in  saying  that  he  is 
not  fit  to  be  a  mookhtear,  whether  he  con- 
sidered the  words  of  the  law  above  quoted 
or  the  absence  of  anything  in  these  cases 
tending  to  show  that  he  is  not  fit  to  be 
employed  as  a  fiduciary  agent. 

We  have  gone  through  the  judgments  in 
the  two  cases  in  which  the  petitioner  was 
convicted,  and  we  find,  in  the  case  of  wrong- 
ful confinement,  that  the  Deputy  Magistrate 
sentenced  the  petitioner  to  a  certain  term  of 
imprisonment,  with  a  fine  *of  25  rupees  in 
addition.  The  Judge,  however,  on  appeal, 
was  of  opinion  that  the  offence  was  one  of 
such  a  character  as  not  to  call  for  punish- 
ment by  imprisonment  at  all.  He  accord- 
ingly modified  the  sentence,  and  substituted 
a  fine.  It  appears  to  us  that  this  was  a 
case  without  circumstances  of  aggravation  ; 
that  there  was  no  moral  turpitude  to  be 
imputed  to  the  petitioner  in  respect  of  the 
act  for  which  he  was  punished  ;  and  that  the 
Judge  is  right  in  saying  that  it  does  not 
show  that  the  petitioner  is  unfit  to  be  em- 
ployed as  a  mookhtear. 

The  other  conviction  was  for  an  offence 
against  the  revenue- laws.  It  may  be  doubt- 
ed whether  this  was  an  offence  which  comes 
widiin  the  definition  of  the  words  "criminal 
offence"  as  used  in  Section  14  ;  but  whe- 
ther that  is  so  or  not,  we  think,  from  the 
circumstances  as  disclosed  in  the  judgments, 
that  there  can  be  very  little  doubt  that  the 
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manufacture  of  salt  had  been  habitually 
carried  on,  and  that  it  was  not  started  by 
this  petitioner,  who,  for  a  short  time,  was 
acting  as  the  naib  of  the  zemindar.  It 
appears  to  us  that  the  petitioner  was  care- 
less in  allowing  the  continuance  of  a  breach 
of  the  revenue-laws,  but  that  there  is 
nothing  in  the  act  which  implies  such  de- 
pravity that  we  can  say  that  he  is  a  person 
who  ought  not  to  be  trusted  to  represent 
another  in  the  Criminal  Courts  as  a  mookh- 
tear,  especially  when  we  find  that  for  18 
years  this  man  has  been  acting  as  a  mookh- 
tear,  and  that  no  charge  of  dishonesty  or 
misconduct  in  respect  of  his  professional 
duties  has  been  brought  against  him.  The 
suspension  has  already  continued  for  nine 
months,  and  we  think  that  the  petitioner 
ought  now  to  be  allowed  to  resume  his 
practice.  # 


The  2nd  September  18-71. 

Present  : 

The  Honble  V.  B.  Kemp  and  \V.  Ainslie, 

Judges. 

Assault — Punishment — Fine — Imprisonment — 
Sections  65  and  352,  Penal  Code. 

(Miscellaneous  Case.) 

Jehan  Buksh  and  another,  Petitioners. 
Baboo  Ashooiosh  Dhur  for  the  Petitioners. 

In  a  case  of  assault,  a  sentence  inflicting-  a  fine  of  50 
rupees,  and  awarding  imprisonment  for  one  month  in 
default  of  payment  of  the  fine,  is  illeg-al,  with  reference 
to  Sections  05  and  .yS-  of  the  Penal  Code. 

Ainslie,  J. — In  this  case  Jehan  Buksh  and 
Kader  Buksh  have  petitioned  the  Court  un- 
der Section  404  of  the  Code  of  Criminal  Pro- 
cedure to  revise  the  orders  of  the  Joint  Ma- 
gistrate of  Dacca  passed  on  the  15th  of  Au- 
gust 1871.  The  case  of  Jehan  Buksh  was 
before  this  Court  in  May  last.  It  appeared  | 
that  he,  having  been  previously  bound  down 
to  keep  the  peace  in  recognizances  to  the  ex- 
tent of  500  rupees,  was  convicted  by  ihe 
then  Joint  Magistrate  of  Dacca,  and  fined  10 
rupees  for  an  assault,  and  that  at  the  same 
time  his  recognizance  was  forfeited.  The 
Court  was  then  of  opinion  that  Jehan  Buksh 
ougljt  to  have  had  an  opportunity  of  examin- 
ing witnesses  in  support  of  the  cause  shown 
against  the, forfeiture  of  ttie  recognizances,  and 
that,    the    original    trial    having    been   very 


imperfect,  the  best  course  would  be  to  set  aside 
the  conviction,  and  direct  the  Magistrate  10 
hear  the  case  de  novo,  taking  all  the  evidetce 
tendered  by  the  petitioner.     The .  Magistrate 
has  now  convicted  Jehan  Buksh  again,  and  : 
fined  him  50  rupees,  which  has  been  paid.  A 
question  has  been  raised  whether  that  convic- 
tion and  sentence  is  legal  and  proper.    With* 
reference  to  the  case  of  this  petitioribr,  the  ! 
papers  will  be  called  for.  '         ' 

The  other  petitioner,  who  was  also  sen- 
tenced to  a  fine  of  50  rupees,  and  to  im- 
prisonment  for    one    month    in    default  of ' 
payment,  seems  to   have  been  put  on  his 
trial   since  the  case   went   back   from  ih»  > 
Court.     With  reference  to  him.  it  is  contended  i 
that,  as  Section  352  of  the  Penal  Code  limits" 
the  imprisonment  that  can  be  awarded  to  t 
term  of  three  months,  and  as  by  Section  65  of 
the  Code  imprisonment  in  default  of  payment  1 
of  a  fine  cannot  exceed  one-fourth  of  the  term 
of  imprisonment,  which  is  the  maximum  tens  i 
of  imprisonment  fixed  for  the  offence,  if  the  ! 
offence  is  punishable  by  imprisonment  as  well 
as  by  fine,  therefore  this  order  is  illegal.  The 
prisoner  has  already,  it  would  appear,  been 
17  days  in  jail,  and  as  the  sentence  ii>  mani- 
festly contrary  to  the  provisions  of  the  law, 
we  think  it  proper  at  once  to  amend  it,  and  di- 
rect that  the  imprisonment  shall  be  reduced 
to  2 1  days.     We  also  direct  that  the  proceed- 
ings which  are  said  to  be  pending  for  the  for- 
feiture of  the  recognizances  entered  into  1)} 
Jehan  Buksh  be  staved  until  further  order?. 


The  2nd  September  1871. 

Present : 

The  Honble  F.  B.  Kemp  and  W.  AinSlie. 

Judges. 

Kidnapping— Cheating  by  false  persouatiaft- 
Sections  366  and  416,  Penal  Code.         , 

The  Queen  versus  Mohim  Ch  under  Si  I,    j 

Appellant. 

Committed  by  the  Magistrate*  and  tried  h  the 
Sessions  Judge  of  Dacca,  on  a  chargt  y 
kidnapping,  &Y. 

Pa  boos  Doorga  Mohun  Doss,  Isshur  Chundtr 
Doss,  and  Preonath  Banerjee  for  the  Appel- 
lant. 
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I  There  can  be  no  conviction  of  the  offence  of  kidnap- 

I* 

pg  under  Section  3G6  of  the  Penal  Code,  unless  it  is 
HQveJ  that  the  accused  has  taken  the  girl  out  of  the 
beping  or  custo4y  of  her  lawful  guardian  without  her 
fcwent. 

'  Where  the  accused  represented  to  the  prosecutor  that 
iga\  was  a  Brahmin,  and  thereby  induced  him  to  part 
H&  his  money  on  consideration  of  the  marriage  of  the 
jttlto  h'i9»brother,  when  the  girl  really  was  of  the  Sudra 
arte,  it  was  held  that  he  was  guilty  of  cheating  by  false 
personation  under  Section  416  of  the  Penal  Code. 

I  Kemp,  J. —  The  prisoner  in  this  case  has 
|»cn convicted  under  Section  366  and  Section 
po  of  toe  Indian  Penal  Code.     We  think 
that  the  conviction  on  the  first  Section  cannot 
ftand.     Kidnapping  is  defined  in'Section  361 
*s  follows :    "  Whoever  takes  or  entices  any 
"minor  under  fourteen  years  of  age  if  a  male, 
*or  under  sixteen  years  of  age  if  a  female,  or 
j*  any  person  of  unsound  mind,  out  of  the  keep- 
ing of  the  lawful  guardian  of  such  minor  or 
"person  of  unsound  mind,  without  the  con- 
"sentof  such  guardian,  is  said  to  kidnap  such 
"minor  or  person  from  lawful  guardianship." 
^Therefore  the   offence  consists   in  taking  a 
[minor  out  of  the  keeping  of  his  lawful  guar- 
dian without  the  consent  of  such  guardian,  and 
jin  this  case  there  is  no  evidence  whatever  that 
I  the  prisoner  did  take  the  girl  out  of  the  keep- 
!  ing  or  custody  of  her  lawful  guardian  without 
her  consent. 

On  the  second  charge  we  think  that  the 
contention  of  the  pleader  is  without  any 
force  whatever.  Under  Section.  416,  cheat- 
ing by  personation  is  defined  as  follows : 
*•  A  person  is  said  to  cheat  by  personation  if  he 
u  cheats  by  pretending  to  be  some  other  per- 
**  son,  or  by  knowingly  substituting  one  per- 
"  son  for  another,  or  representing  that  he  or 
"any  other  person  is  a  person  other  than  he 
"or  such  person  really  is."  Now,  here  there 
is  no^loubt  that  the  prisoner  did  represent  to 
the  prosecutor  that  the  girl  was  a  Brahmin 
girl,  and  thereby  induced  him  to  part  with  his 
money  on  consideration  of  the  marriage  of  the 
*  girl  to  his  brother,  when  the  girl  really  was  of 
the  Sudra  caste,  and  we  think  that  the  of- 
fence under  this  Section  is  made  out. 


We  quash  the  conviction,  under  the  first- 
named  Section,  yamely,  Section  366  ;  but  the 
conviction  under  Section  420  and  the  sentence 
of  five  years'  rigorous  imprisonment  passed 
under  that  Section  will  stand.  The  further 
sentence  of  five  years'  rigorous  imprisonment 
under  Section  366  13  annulled. 

Vol.  XVI. 


The  nth  September  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges. 

Charge— Witness— Fine— Section    283,    Penal 

Code. 

Reference  to  the  High  Court,  under  Section 
434  of  the   Code  of  Criminal  Procedure, 
by     the     Officiating    Sessions    Judge    of 
Gya. 

The  Queen  versus  Jehangeer  Buksh  Khan  and 

others. 

A  .Magistrate  should  himself  state  distinctly  what 
chari^an  accused  person  has  to  meet,  and  ought  not 
to  leave  that  to  his  anilah. 

A  person  who  is  called  as  a  witness  by  the  Court 
cannot  be  convicted  and  fined  under  Section  283  of 
the  Penal  Code. 

Macpherson,  J.— The  conviction  of  the 
three  petitioners  and  the  sentences  passed  upon 
them  are  set  aside;  and  the  fines,  if  they 
have  been  paid,  must  be  at  once  refunded  to 
them. 

The  proceedings  before  the  Assistant  Ma- 
gistrate were  most  loosely  and  irregularly 
conducted,  and  clearly  must  be  quashed.  It 
was  the  business  of  the  Assistant  Magistrate 
himself  to  state  distinctly  what  the  charge 
was  which  the  accused  had  to  meet,  and  he 
had  no  right  whatever  to  leave  it  to  any  of 
his  amlah  to  say  under  what  Section  the  ac- 
cused were  being  proceeded  against. 

It  would  appear  from  the  record  that  two 
of  the  petitioners,  Doorga  Singh  and  Mode 
SinMi  were  actually  first  examined  as  wit- 
nesses and  then  convicted  and  fined  under 
Section  283  of  the  Penal  Code.     The  Assist- 


DV  me  va»uii,    «"■—  ••-  -•- - 

as  "  second  witness  for  Court. 

How,  after  being  called  by  the  Court  as 
witnesses,  they  came  to  be  convicted,  or  how, 
if  thev  were  on  their  trial,  the  Assistant  Ma- 
gistrate came  to  call  them  as  witnesses,  is 
quite  inexplicable. 

We  may  add  that  a  person  does  not  become 
a  witness  for  the  Court  merely  because  the 
Court  and  not  the  parties  call  him  to  give 
evidence ;  and  that  the  expression  "wRness 
for  Court"  is  alikeincorrect  and  improper. 
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The  9th  September  1871 


Present : 


The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 


Procedure— False  charge— Sections  180  and 
240,  and  (Chapter  XIV.,  Code  of  Criminal 
Procedure— Section  211,  Penal  Code. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Hooghly. 

m 

The  Queen  versus  Gour  Mohun  Singh. 

UndeV  Section  249,  Act  VIII.  of  1869,  which  extends 
the  provisions  of  Section  180  to  trials  of  offences  under 
Chapter  XIV.,  a  Deputy  Magistrate  may  dismiss  a  com- 
plaint under  that  Chapter  without  calling  evidence,  if  in 
his  judgment  there  is  no  sufficient  ground  for  proceed- 
ing under  it. 

Under  the  circumstances  of  this  case,  however,  the 
High  Court  considered  that  the  Deputy  Magistrate 
should  have  made  enquiries  before  charging  the  com- 
plainant with  making  a  false  charge  under  Section  211, 
Penal  Code. 


Reference.— Thz  petitioner  first  applied  to 
the  police,  accusing  certain  persons  of  having 
committed  theft.  The  police  enquired  into  the 
case,  and  reported  that  the  case  was  a  false 
one.  Petitioner,  pending  the  enquiry,  applied 
to  the  Deputy  Magistrate,  calling  the  acts  of 
the  police  in  question,  and  asking  for  the 
Deputy  Magistrate's  personal  investigation 
into  his  complaint.  The  Deputy  Magistrate 
took  up  the  petition  with  the  police-report, 
and  summoned  petitioner  on  afalse  complaint 
under  Section  211,  without  taking  anv 
evidence  on  petitioner's  behalf. 

It  seems  to  me  that  this  proceeding  was 
illegal.     Under  the  High  Court  rulings  quot- 

*  7  W.  R.,  P.  47.     ed  in  the  margin,*  the  De- 

2  W.  R.[  pi  47.     Puty  Magistrate  was  bound 

e  to  take  the  evidence  of  the 

witnesses  of  the  complainant  respecting  the 


matter  which  he  charged  against  the  accused 
inasmuch  as  it  was  a  charge  cognizable  under! 
Chapter  XIV.  of  the  Code  of  Criminal  Pwctw 
dure ;  and  until  he  had  done  so«nd  found  the; 
charge  to  be  un sustained,  he  was  not  justified 
in  dismissing  petitioner's  case,  and  instituting 
proceedings  against  him  under  Section  211, 
merely  upon  the  police-report.  It  is  obsera* 
ble  that  the  petitioner  imputed  mala  fida  virif 
respect  to  the  police-proceedings,  and  therefore 
it  was  the  more  necessary  for  the  Deputy  M* 
gistrate  to  allow  petitioner  an  opportunity  of 
establishing  his  charge  against  the  person 
accused  before  he  summarily  entertained  the 
police-account  of  the  matter  that  it  was  t 
false  charge.  The  order  of  the  Deputy  Ma- 
gistrate appears  to  be  illegal,  and  there-, 
fore  I  think  it  ought  to  be  set  aside. 

The  case  does  not  require  any  explanation 
from  the  Deputy  Magistrate. 

Judgment  of  the  High  Court. 

Kemp,  J. — The  rulings  quoted  by  the 
Judge  were  passed  before  Act  VIII.  of  1869 
came  into  operation.  Under  Section  249  at 
Act  VIII.  the  provisions  of  Section  180  hate 
been  made  applicable  to  trials  of  offences 
under  Chapter  XIV. 

In  this  case  the  petitioner  charged  a  num- 
ber of  people  with  dacoity.  During  the 
police-enquiry  the  petitioner  became  dissatis- 
fied with  the  proceedings  of  the  police,  charg- 
ing them  with  partiality.  He  applied  to  the 
Deputy  Magistrate  to  proceed  to  the  spot  in 
person,  and  to  examine  the  witnesses  adduced 
by  the  prosecutor.  The  Deputy  Magistrate 
took  no  action  in  the  matter,  but  waited  the 
report  of  the  police.  The  police  reported  ! 
the  charge  as  false,  and  the  Deputy  Magis- 
trate, without  taking  any  evidence,  or  making 
any  further  enquiry,  has  directed  the  peti- 
tioner to  be  tried  for  an  offence  undele- 
tion 211. 

We  think  that,  although  under  Section  180 
the  Deputy  Magistrate  was  competent  to  dis-  * 
miss  the  complaint  if  in  his  judgment  there 
was  no  sufficient  ground  for  proceeding  in  it. 
that  this  was  a  case  in  which  the  Deputy 
Magistrate  ought»to  have  made  some  enquiry 
to  satisfy  himself  that  the  •proceedings  of 
the  police  were  not,  as  stated  by  the  peti- 
tioner, partial  and  improper,  before  charging 
the  petitioner  under  Section  211.  ^e 
direct  the  Deputy  Magistrate  to  proceed  with 
reference  to  the  above  remarks. 
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The  9th  September  1871. 

Present  : 

^e  Ilon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges, 

it— Rioting— Criminal  force  to  public 
it— Sections  147  and  353,  Penal  Code. 

(Miscellaneous  Case.) 

* 

Nilruttun  Sein  and  others,  Petitioners. 

taboo  Mohinee  Mokun  Roy  for  the  Peti- 
tioners. 


Where  the  accused  were  convicted  under  Section  147 
tf  the  Penal  Code  of  rioting-,  and  also  under  Section  353 
nf  using  criminal  force  to  a  constable  who  went  to 
ttrtst  them,  the  High  Court  set  aside  the  conviction 
infer  the  former  Section. 

Ainslie,  J. — In  this  case  certain  parties, 
the  applicants  before  us,  were  convicted  by 
die  Assistant  Magistrate  of  Goalundo,  and 
sentenced  under  Sections  147  and  353  to  three 
months'  imprisonment  under  each  Section. 
The  facts  of  the  case  appear  to  be  that  there 
was  a  dispute  between  certain  zemindars, 
Owners  of  two  hauts  ;  that  one  party  had  ap- 
plied to  the  police  for  assistance,  and  a  cpa- 
stable  was  deputed  to  prevent  a  breach  of  the 
peace.  This  constable  sent  over  a  chowkee- 
dar  to  ascertain  what  was  being* done  in  the 
rival  village,  and  received  information  that 
men  were  assembled  there.  Thereupon  he 
proceeded  to  that  village,  and  says  that  he 
found  a  number  of  people  assembled  and 
armed  with  sticks  in  a  certain  house,  and  that, 
when  he  was  about  to  arrest  them,  they  resist- 
ed him  by  force,  and  beat  him.  The  evidence 
basbaen  believed  by  the  Assistant  Magistrate, 
and  also  by  the  Judge  to  whom  an  appeal  was 
preferred.  The  case  comes  before  us  under 
Section  404  of  the  Criminal  Procedure  Code, 
*nd  the  first  point  of  law  which  is  taken  is 
that  the  two  offences  constitute  substantially 
P*rts  of  one  and  the  same  offence,  and  a  varie- 
ty of  cases  have  been  cited  in  support  of  this 
view.  Among  these  the  ca%es  in  Vol.  VII., 
Weekly  Reporter^  page  13,  and  Vol.  X.,  Weekly 
Reporter,  page  63,  Criminal  Rulings,  may  be 
elected  as  the  most  prominent.  It  was  also 
iKged  by  the  learned  Counsel  for  the  peti- 
tioners that  the  Assistant  Magistrate  had  con- 
victed the  prisoners  of  being  members  of  an 
unlawful  assembly  in  having  come  together 


with  arms  with  the  common  object  of  making 
a  violent  attack  upon  the  rival  village*,  and 
that  the  conviction  on  the  second  count  must 
stand  or  fall  with  that  on  the"  first  count ;  but 
as  it  appears  that  the  conviction  is  of  rioting, 
that  is,  of  some  overt  act  over  and  above  the 
mere  unlawful  assembly,  it  is  clear  that  the 
Magistrate  was  dealing  with  an  offence  which 
arises  out  of  no  other  act  except  than  that  for 
which  a  separate  punishment  has  been  award- 
ed under  Section  353  ;  but,  even  if  it  were 
otherwise,  we  think  that  the  two  offences  do 
not  necessarily  stand  or  fall  together  ;  for  by 
Clause  1,  Section  99  of  the  Penal  Code,  the 
attack  on  the  constable  would  not  be  justified 
by  any  mistake  made  by  him  in  his  duty.  On 
the  authority  of  the  cases  cited,  we  think  that 
the  first  punishment  must  certainly  be  set 
aside.  We  think  that  there  are  no  grounds 
for  interfering  with  the  sentence  under  Sec- 
tion 353.  The  orders  of  the  Assistant  Magis- 
trate are  modified  accordingly.^ 


The  1 6th  September  18  71. 
Present : 

The  Ilon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Procedure  —  Breach  of  the  peace  — Agent  — 
Section  318,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section  434 
of  the  Code  of  Criminal  Procedure,  by  the 
Officiating  Sessions  Judge  of  Rajshahye. 

Coomar  Poresh  Narain  Roy,  Petitioner. 

Baboo  Mohinee  Mohun  Roy  for  the  Petitioner. 

Before  proceeding  to  bind  parties  to  keep  the  peace, 
summonses  should  be  duly  issued  to  the  witnesses,  who 
should  be  examined  in  the  presence  of  the  parties.  The 
accidental  presence  of  any  agent  is  not,  legally  speaking-, 
such  presence  before  which  an  examination  is  legally 
sufficient. 

Reference. — From  the  record  of  this  case  it 
appears  that,  on  the  6th  May  1871,  the  Offi- 
ciating Joint  Magistrate  recorded  the  evidence 
of  Jogonath  Tewarie,  Sub-Inspector  of  Police 
at  Bilmaria,  whd  stated  that  there  was  a  dis- 
pute between  the  zemindar  Poresh  Narain 
Roy  and  the  manager  of  Rajapore  Factor}*, 
and  asked  that  proceedings  might  be  taken 
under  Section  318  of  the  Criminal  Procedure, 
and  meanwhile  a  heavy  bond  might  be  t^cen 
from  both  parties  to  prevent  a  breach  of  the 
peace.  The  Joint  Magistrate  on.  the  same 
day  under  the  provisions  of  Section  2  8a,  Cri- 
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minal  Procedure,  ordered  summons  to  issue  |  ruling  dated  13th  September  1869.*  In  that 
against  both  parties  to  give  security-bonds  |  ruling,  four  Judges  have  decided  that  "a 
for  Rupees  5,oooeach,  or  to  show  cause.  On  |  Magistrate  can  only  be  satisfied  that  theje  is 
the  22nd  May  the  same  Sub-Inspector  depos-  |  occasion  to  bind  a  person  to  kgep  the  peaces 
ed  again  before  the  Joint  Magistrate  that  he  after  he  has  recorded  evidence  taken  judicially 
had  been  directed  to  make  fresh  enquiry  into  I  before  him  in  the  presence  of  the  nersoa' 
the  matter,  and  found  that  Messrs.  Watson  j  summoned,  and  who  must  have  an  opportunity 
and  Co.  are  actually  in  possession  of  the  land,  1  given  him  of  cross-examining  the  witnessed 
having  no  special  force  of  armed  men,  and  (  adduced  by  those  on  whose  complaint  th* 
they  collected  the  rents  ;  and  that  Poresh  charge  against  him  is  brought  forward." 
Narain  Roy  has  set  up  a  new  cutcherry,  and  ,      ,     ,.  ,.        r   ,     1  .    «  .      .      1 

has  8  armed  men  there,  and  also  a  armed  men    J  ln  thls  case  nothing  of  the  kind  has  bat 
at  another  place  to  assist  in  collecting  rents  !  done-     As  far  as  I  can  perceive  from  the  record. ; 
on  the  land  where  Messrs.  Watson  and  Co.  .  lhe  Sub-Inspector  acted  and  made  enquiry® 
are  in  possession.     He  considered  that,  if    complaint  of  others,  and  the  Magistrate  trying 
Poresh  Narain  Roy's  people  attempted  to    the  case  was  bound  to  call  on  those  persons  :a 
collect     rent,      Messrs.     Watson's     people  ]  appear  and  depose  in  the  presence  of  tfc 
would  oppose  them.     He  added  that  the  Dis-    accused  or  his  agent  to  the  facts  alleged  br 
trict  Superintendent  had  ordered  him  to  re-  1  thfem-     l  am  compelled  to  forward  the  records 
quest  that  the  summons  against  the  manager    of  ^  case  under  the  provisions  of  Section  43*, 
on  the  part  of  Messrs.  Watson's  might  be*  dis-  '  Criminal  Procedure  Code,  totne  High  Court,  m 
charged,  and  a  heavy  bond  to  keep  the  peace  i  order  that  the  proceedings  of  the  Joint  Mag*- 
might  be  required  from  Poresh  Narain  Roy.  ,  ^atre  ma/  be  se*  as,de» *nd  the  order  qu»«»J. 
On  this  the  Joint  Magistrate  on  the  same  day  ,  Bejore  despatching  the  papers,  a  copy  of  tha, 
cancelled  the  summons  against  the  manager  ;  °rder  °.f  reference  will  be  forwarded  10  the 
of  Rajapore factory.     He  set  aside  his  former    Officiating  Magistrate  in  order  that  he  may; 
summons  on  Poresh  Narain  Roy,  and  ordered  |  turnish  an  explanation  of  the  defect  m  his, 
a  fresh  summons  calling  for  a  bond  for  Rupees    proceedings. 

20,000  to  issue  upon  him.  There  is  nothing  Having  received  the  explanation  of  the 
to  show  in  his  evidence  from  what  source  the  j  Joint  Magistrate,  dated  the  i8ih  August, 
Sub-Inspector  obtained  his  information,  /'.  *.,  ,  I  am  still  of  opinion  that  the  record  must  be 
whether  it  was  told  him  by  others,  or  whether  |  submitted  to  the  High  Court  for  the  reasons 
he  had  seen  every  thing  with  his  own  eyes,  1  already  recorded  by  me.  In  order  to  explain 
or  whether  both  had  become  mingled  toge-  my  reasons,  I  take  the  explanation  famished 
ther,  and  hence  his  opinions  had  beenformed.    in  detail. 

It  does  not  appear  that  Poresh  Narain's  re-  J  rst  _T  do  not  consider  that  there  was  anr 
presentative  was  in  the  Court  on  the  22nd  |  neCessitv  to  recall  the  Inspector  a  third  time, 
May,orwasallowedtocross-examinctheSub-  bllt  it  ,'as  neCessary  that  the  persons  from 
Inspector  ;  and  yet,  on  that  statement  alone,  .  whom  hc  obtaincd  his  information  should  be 
the  Joint  Magistrate  proceeded  to  take  the  produced  in  Court,  and  examined  in  the  pre- 
evidence  of  the  witnesses  on  the  part  of  j  senceof  the  partv  called  on  to  furnish  securiti. 
Poresh  Narain  Roy,  and  decided  that  a  bond  I  T  can  in  no  way  look  upon  the  evidence  of 
for  Rupees  20,000  must  be  taken.  The  deci-  ,  the  inspector  as  establishing  the  necessity  for 
sion  of  the  Joint  Magistrate  rests  mainly  on  1  calling  for  lhe  rec0gnizance. 
the  evidence  of  the  Sub-Inspector.     The  cvi-  \      ,TM         ..  .   ,     T  .j»    , 

dence  of  Poresh  Narain's  witnesses  shows  that    x    \  hc  cv>dence  of  the  Inspector  coulfonly 
Messrs.  Watsons  formerly  held  the  land  in  I  be  ounded  on  what  he  had  heard  from  others 
farm,  and  that  they  (the  witnesses)  now  pay  rent 
to  Poresh  Narain  :  but  1  do  not  see  from  their 
evidence   that   they   say   anything    about  a 


cutcherry  having  been  recently  set  up  by 
Poresh  Narain.  However,  be  that  as  it  may, 
it  is  evident  that  the  case  for  the  prosecution 
was  comprised  solely  of  the  information  of  a 
Sub-Inspector,  which  can  only  be  considered 
as  the  credible  information  necessary  under 
Section  282  to  enable  a  Court  to  issue  a  sum- 
mons ;  and  the  Joint  Magistrate  failed  to  follow 

the  course  prescribed  infection  287,  which  , 

has  been  fully  detailed  in  the  Full  Bench     """         #  Ia  w.  R.,  Criminal, P.  60. 


and  he  was  not  the  proper  person  to  decide 
what  portions  of  what  he  heard  was  credible  < 
and  should  be  stated  to  the  Court.  The 
Joint  Magistrate  was  bound  to  examine  those 
persons  himself,  and  to  decide  on  their  evi- 
dence according  to  his  own  judgment. 


2nd, — Whether  breaches  eff  the  peace  hav« 
subsequently  taken  place  or  not  does  not  affect 
the  legality  of  the  proceedings  of  the  Joint 
Magistrate,  and  I  am  still  of  opinion  that  his 
proceedings  in  the  case  should  be  quashed. 
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yudgment  of  the  High  Court,  \ 

# ay  ley,  J. — The  view  taken  by  the  Judge  is  ' 
perfectly  corject.  It  is  necessary  that  sum-  I 
VHmses  should  duly  issue  to  the  witnesses,  and  , 

y  should  be  examined  /*  the  presence  of  the 

rties.    The  accidental  presence  of  any  agent  ; 

not,  legally  speaking,  such  presence  before  ' 
hich  an  examination  is  legally  sufficient.  | 
The  Jeint  Magistrate's  proceedings  are  quash-  , 
ed,  as  recommended  by  the  Officiating  Judge. 


The  1 8th  September  1871. 

Present : 

The  Honble  A.  G.  Macpherson  and  Y.  A. 

Glover,  Judges. 

False  evidence— Charge— Section  193,  Penal 

Code. 

The  Queen  versus  Moharaj  Misser  and  others, 

Appellants. 

Committed  by  the  Assistant  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Tirhoot,  on  a 
charge  of  giving  false  evidence. 

Mr.  R.  E.  Twidale  and  Baboo  Ch under  Ma- 
dhub  Ghose  for  Appellants. 

• 

It  is  wholly  incorrect  to  charge  a  number  of  persons 
jointly    with   intentionally   giving    false   evidence    un-  ' 
o'er  Section  193,  Penal  Code. 

A  charge  under  that  Section  should  show  what  the 
statement  is  which  the  accused  persons  or  any  of  them 
are  alleged  to  have  made,  and  it  should  disclose  the  exact  j 
date  on  which  the  offence  charged  was  committed,  and  , 
the  Court  or  officer  before  whom  the  false  evidence  was 
given. 

Macpherson,  J. — It  is  impossible  that  any 
of  thpte  convictions  should  be  upheld. 

The  ten  appellants  were  all  tried  together, 
charged  with  giving  false  evidence  under  Sec- 
tion 193  of  the  Penal  Code. 

Six  of  them,  viz.,  Baijnath  Misser,  Imruth 
Misser,  Kari  Misser,  Sarban  Chowdhry,  ljrij 
Behari,  and  Loollah  Dhanook,  were  included 
in  one  charge :  the  remaining  four  were  the 
subjects  of  the  other. 

The  charge  against  the  six  is,  "  That  you,  on 


"or   about  the day  of   June ,  at 

"Tajpore,  committed  the  offence  of  voluntari- 
"  ly  giving  false  evidence  in  a  stage  of  a  judi- 
cial proceeding,  and  that  you  have  thereby 


"committed  an  offence  under  Section  193  of 
"  the  Penal  Code,"  &c. 

Now,  this  charge  is  bad  and  defective  in  a 
variety  of  most  substantial  respects. 

Firstly. — It  is  wholly  incorrect  to  charge  a 
number  of  persons  jointly  with  giving  false 
evidence.  It  may  be  that  the  statements  which 
are  said  to  be  false  were  all  made  in  the 
course  of  one  particular  trial,  and  that  they 
were  all  made  in  order  to  attain  one  particu- 
lar end.  Still  each  statement  is  made  by  one 
man  only.  However  many  statements  to  the 
like  effect  may  be  made  by  others,  every 
man's  statement  is  his  own,  and  upon  it,  and 
upon  it  alone,  must  any  charge  against  him 
stand  or  fall.  The  lie  (if  it  be  a  lie)  told  by 
a  witness  is  none  the  less  his  own  particular 
lie,  because  other  witnesses  have  about  the 
same  time  told  similar  lies;  and  it  is  each 
marPs  own  lie,  and  not  his  neighbour's,  that 
can  alone  be  used  against  him,  or  be  the  sub- 
ject of  a  prosecution  under  Section  193.  I  do 
not  mean  to  say  that,  if  the  accused  persons 
were  properly  charged,  each  in  respect  of  his 
own  particular  false  statement,  the  Sessions 
Court  might  not  be  justified  in  putting  them 
up  and  trying  them  together.  It  may  occa- 
sionally be  convenient  and  proper  that  they 
should  be  £0  tried ;  but  then  the  Court  re- 
quires to  be  most  careful  in  keeping  the  case 
of  each  prisoner  distinct  from  that  of  the 
others,  and  in  seeing  that  the  case  against  each 
is  complete  in  itself  in  all  its  details. 

Secondly. — The  charge  does  not  show  what 
the  statement  is  which  the  accused  persons  or 
any  of  them  are  alleged  to  have  made,  and 
which  is  relied  on  as  being  false  ;  it  does  not 
set  out  distinctly  the  particular  statement  on 
which  the  prosecution  is  based.  It  has  been 
decided  over  and  over  again  by  this  Court 
that  the  charge  under  Section  193  must  show 
on  the  face  of  it  the  statement  which  is  alleged 
to  be  false ;  and  it  is  manifestly  unfair  to  the 
accused  when  this  rule  is  not  attended  to. 

Thirdly. — The  charge  does  not  disclose 
either  the  day  of  the  month  or  the  year 
on  or  in  which  the  offence  charged  was  com- 
mitted. It  was  "on  or  about"  some  day  in 
some  month  of  June,  but  there  is  nothing  to 
indicate  what  June,  nor  what  day  in  what 
June. 

Fourthly. — The  charge  does  not  indicate 
the  Court  or  the  officer  before  whom  the  false 
evidence  was  given.  The  only  information 
given  is  contained  in  the  words  "  in  ajstage 
of  a  judicial  proceeding  "  and  "at  Tajpore," 
but  what  stage  of  Vhat  judicial  ^proceeding 
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does  not  appear.  In  the  case  of  Futtee  AH 
Biswds,  10  W.  R.  37,  where  the  charge  was 
far  fuller  and  better  than  in  the  present 
instance,  the  Court  said  :  "  We  think  it  right 
"to  remark  here  that,  in  our  opinion,  both 
"  the  charges  made  against  the  prisoner  are 
"seriously  defective  in  not  specifying  the 
"judicial  proceeding  in  a  stage  of  which  the 
"prisoner  is  accused  of  having  made  the 
"false  statement.  We  even  think  that  the 
"  particular  stage  of  the  proceeding  ought  to 
"have  been  mentioned.  It  is  only  fair  to 
"the  prisoner  that  the  charge  which  is  to 
"  stand  for  ever  against  him  should  be  made 
"  as  definite  and  specific  as  it  reasonably  can 
"be." 

The  six  prisoners,  being  arraigned  upon 
this  remarkably  loose  and  general  charge, 
pleaded  not  guilty.  At  the  trial,  their  deposi- 
tions taken  by  Mr.  Forbes,  the  Assistant 
Magistrate  of  Tajpore,  on  the  17th  of  June 
1 87 1,  in  a  stage  of  a  criminal  case  which  he 
was  trying,  were  put  in  and  proved.  Evi- 
dence was  given  for  the  prosecution  that  the 
statements  made  by  the  prisoners  were  false, 
and  that  the  case  which  they  attempted  to 
support  was  false.  But  the  whole  evidence 
is  of  a  general  nature;  and  it  was,  in  fact, 
deemed  enough  to  prove  that  the  case  tried 
by  the  Assistant  Magistrate  was  wholly  false, 
without  entering  into  details  as  to  the  state- 
ments made  by  the  present  appellants  re- 
spectively. 

The  commission  of  the  offence  of  giving 
false  evidence  under  Section  193  is  not 
proved  unless  it  is  proved  that  the  accused 
has  intentionally  made  a  particular  statement 
which  is  shown  to  have  been  false  to  his 
knowledge.  In  the  six  depositions  which 
have  been  put  in,  and  which  were  treated  as 
showing  the  false  evidence  with  the  giving 
of  which  the  prisoners  are  charged,  there  are 
many  statements  which  are  probably  true 
enough,  and  as  to  which  there  is  certainly  no 
evidence  that  they  are  false.  The  specific 
portions  of  these  depositions  which  were 
relied  on  by  the  prosecution  ought  to  have 
been  picked  out  and  proved  expressly  in 
detail  to  have  been  false,  and  the  general 
evidence  which  has  been  given  is  insufficient. 

On  the  whole,  it  appears  to  me  that  there 
are  errors  and  defects  both  in  the  charge  and 
in  the  proceedings  on  the  trial  which  have 
prejudiced  the  prisoners,  and  I  think  that  the 
convictions  and  the  sentences  passed  on  them 
should  be  set  aside,  and  ^hat  they  should  be 
discharged- 


The  deposition  of  the  other  four  appel*  j 
lants,  Moharaj,  Kali,  Dariaow,  and  Umab 
Misser,  is  similar  in  all  respects,  except  $at  \ 
the  Assistant  Magistrate  has  nqf  attached  to  , 
their   depositions   the   memo,    required   by 
Section  199  of  the  Criminal  Procedure  Code, 
and  there  is  nothing  to  show  that  they  ever 
acknowledged  their  evidence  to  have  been* 
correctly  taken  down,  except  also  that  the 
charge  against  them  states  the  day  ©f  the 
month   (but  not    the   year),    and    corrector 
speaks  of  the  offence  as  being  that  of  "  inten- 
tionally" giving  false  evidence,  instead  of 
using   the   word    "  voluntarily "   as    in   the 
other  charge.     The  remarks  I  have  made,  at 
regards  the  six  prisoners,  apply  almost  equally 
to  the  other  four:  and  I  think  that  as  to 
these  latter  also  the  convictions  and  sentences  ' 
should  be  set  aside,  and  that  they  should  be 
discharged. 

Glover,  J. — I  quite  concur. 


The  18th  September  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 
Glover,  Judges. 

Procedure— Witnesses  for  prosecution— Sectiod 
193  and  Chapter  XV.,  Code  of  Criminal  Pro- 
cedure. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Magi>tmte  of  Monghyr. 

Kishore  Sahai  versus  Mungeri  Sahai. 

Section  193  of  the  Code  of  Criminal  Procedure 
applies  also  to  cases  under  Chapter  XV.  of  that  Code, 
and  a  Magistrate  cannot  dispose  of  a  case  under  that 
Chapter  without  examining  the  witnesses  called  for  the 
prosecution. 

Reference. — One  Kishore  complained  against 
Mungeri  Sahai  for  criminal  trespass  under 
Section  447,  Indian  Penal  Code.  The  Deputy 
Magistrate,  Moulvie  Abdul  Goffoor,  issued  his 
summons  for  the  attendance  of  the  witnesses 
for  the  prosecution  as  well  as  the  defendant 
in  the  case. 

They  entered  their  appearance  on  the  date 
fixed  for  the  trral  of  the  case,  but  the 
Deputy  Magistrate  dismissed^the  case  with- 
out hearing  the  evidence  of  the  witnesaes 
named  by  plaintiff.  He  only  heard  the 
plaintiff  and  two  other  witnesses  summoneJ 
by  the  Court,  as  also  th^  defence  of  the  ac- 
I  cused. 
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The  order  of  the  Lower  Court  was  that  the 
case  be  dismissed,  and  the  defendant  dis- 
charged (rehae).    *- 

The  whole^>f  the  above  order  I  consider  to 
be  opposed  to  Section  193,  Criminal  Proce- 
dure XJode. 

^  This  case  being  under  Section  447,  Indian 
Tenal  f  ode,  its  trial  comes  under  Chapter 
XV.  qf  the  Code  of  Criminal  Procedure.  On 
the  day  fixed  for  the  hearing  of  the  case,  the 
witnesses  for  the  prosecution  who  were  sum- 
moned were  present.  The  Deputy  Magis- 
trate did  not  hear  them,  but  examined  two 
Other  witnesses  to  remove  any  doubt  which 
he  may  have  in  the  matter,  and  dismissed  the 
case. 

Section  193, Criminal  Procedure  Code,  which 
is  applicable  to  cases  triable  under  Chapter 
XII.,  has  also  been  made  applicable  to  trials  of 
cases  under  Chapter  XIV.  (vide  Section  249, 
Code  of  Criminal  Procedure);  and  the  dis- 
missal of  a  case  triable  under  these  Chapters 
without  hearing  the  evidence  is  illegal. 

Now,  although  the  law  is  silent  with  regard 
to  the  application  of  Section  193  to  cases 
under  Chapter  XV.,  Criminal  Procedure  Code, 
it  must  be  considered,  in  taking  a  general 
view,  of  the  matter,  that  its  provisions  do  ap- 
ply to  such  cases,  and  therefore  the  Deputy 
Magistrate  should  have  examined  the  wit- 
nesses named  by  plaintiff  before  passing  a 
disposal- order  upon  the  case. 

Judgment  of  the  High  Court. 

Macpherson,  J. — It  appears  to  us  that  the 
view  taken  by  the  Magistrate  is  correct. 
The  order  of  the  Deputy  Magistrate  is  set 
aside;  and  the  Deputy  Magistrate  will  re- 
store the  case  to  his  file,  and  examine  the 
plaintiff's  witnesses,  and  pass  such  further 
order  in  the  case  as  may  be  proper. 


The  23rd  September  1871. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 


The  Legal  Remembrancer  for  the  Prosepution. 
Baboo  Ashootosh  Dhur  for  the  Petitioner. 

Ex-parte  statements  made  in  the  High  Court  by 
parties  who  invoke  the  aid  of  the  Court  to  transfer  a 
case  from  one  authority  to  another  ought  to  be  based 
upon  truth. 

Case  in  which  the  High  Court  permitted  a  Deputy 
Magistrate  to  be  examined  on  behalf  of  a  petitioner 
whose  case  was  investigated  by  the  Deputy  Magis- 
trate. 

Kemp>  J. — This  is  an  application  by 
Mudhoo  Soodun  Roy,  moving  this  Court  to 
transfer  the  record  of  a  case  pending  in 
the  Court  of  the  Deputy  Magistrate  of  Cyn- 
thea,  in  which  the  said  Mudhoo  Soodun  Roy  is 
the  accused  party,  to  the  Court  of  the  Magis- 
trate of  the  24-Pergunnahs,  or  to  such  other 
Judicial  Officer  as  this  Court  may  think  pro- 
per. •  On  the  9th  of  September  this  Court 
directed  the  Magistrate  of  Beerbhoom  to  take 
this  case  up  himself,  and  to  try  it.  Subse- 
quently, on  the  1 6th  of  September,  the  Legal 
Remembrancer  appeared  and  moved  the  Court 
to  stay  its  order.  The  Legal  Remembrancer 
undertook  on  that  occasion  to  show  this  Court 
that  the  petitioner  was  concerned  in  the  ab- 
straction of  the  record  of  the  case.  The 
Court  upon  this  postponed  the  case  to 
enable  the  Legal  Remembrancer  to  substanti- 
ate his  averment,  and  the  opposite  side  who 
is  represented  by  Baboo  Ashootosh  Dhur  was 
called  upon  to  appear,  when  the  case  again 
came  on  before  the  Court.  The  Legal  Remem- 
brancer has  appeared  to-day,  and  has  intimated 
to  the  Court  that  there  is  nothing  in  the  pro- 
ceedings of  the  local  authorities  in  the  matter 
of  the  theft  of  the  nuthee  to  implicate  the 
petitioner ;  that  the  party  who  has  been  con- 
victed of  the  abstraction  or  theft  of  the  re- 
cord wasone  Pulluk  Singh,  who  is  a  co-defend- 
ant of  Mudhoo  Soodun  Roy  in  the  original 
case,  but  there  is  nothing  on  the  record  to 
connect  Pulluk  Singh  and  the  petitioner  in 
the  matter  of  the  theft  of  the  nuthee.  There- 
fore the  Legal  Remembrancer  has  not  been 
able  to  show  to  the  Court  that  the  petitioner 
was  in  any  way  concerned  in  the  abstraction 
of  the  record. 

We  fully  concur  in  the  arguments  of  the 
Legal  Remembrancer  that,  as  a  general  rule, 


c       -l   ,ei  l        l     -1-       r     ~t  f  j-     ex-p*rte  statements  made  in  this  Court  bv 
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(Criminal  Motion.) 

The  Queen  versus  Mudhoo  Soodun  Roy, 

Petitioner. 


transfer  a  case  from  one  authority  to  another 
ought  to  be  based  upon  truth,  and  that,  when 
any  indulgence  is  asked  for  from  the  Court  on 
an  ex-parte  statement,  the  party  making  that 
application  should,  to  use  the  words  of  their 
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Lordships  of  the  Privy  Council  in  the  case 
quoted  by  the  Legal  Remembrancer,  "  speak 
the  truth."  The  Legal  Remembrancer  has 
called  the  attention  of  the  Court  to  certain 
passages  in  the  petition  of  the  applicant, 
which,  he  says,  are  not  founded  on  truth.  The 
first  passage  referred  to  by  him  was  that  con- 
tained in  the  second  paragraph  of  the  petition, 
which  says  "that  the  record. is  missing." 
The  Legal  Remembrancer  says  that  this  is 
not  a  true  statement,  inasmuch  as  the  peti- 
tioner must  have  known  at  the  time  he  made 
that  statement  that  the  record  had  been  stolen. 
The  next  statement  which  was  referred  to  by 
the  Legal  Remembrancer  as  not  true  is  to  be 
found  in  the  third  paragraph  of  the  petition,  in 
which  the  petitioner-says  that,  "  although  the 
offence  was  bailable,  the  Deputy  Magistrate 
did  not  fill  up  the  amount  of  bail  in  the  war- 
rant, and  accordingly  the  petitioner  could  not 
offer  any  bail  at  the  time  of  arrest,  but  was 
carried  to  Cynthea  on  the  31st  Shrabun,  and 
since  then,  owing  to  the  petitioner  being  a 
stranger  at  Cynthea,  he  could  not  procure  bail 
there,  and  is  kept  in  hajut."  Then  the  Legal 
Remembrancer  objected  that  this  was  not  a 
case  in  which  the  Deputy  Magistrate  ought 
to  be  called  upon  to  give  his  evidence,  and  he 
referred  to  a  case  in  England,  and  also  to  Sec- 
tion 108  of  the  new  Indian  Evidence  Bill, 
which  has  not  yet  come  into  operation. 

We  think  that,  with  reference  to  the  first 
question,  namely,  the  statement  contained  in  the 
2nd  paragraph  of  the  petition,  there  hasbeen  no 
wilful  suppression  of  the  truth.  The  petitioner 
says  that  the  record  is  missing.  There  is  no- 
thing to  implicate  him  in  the  theft  of  that 
record,  and  it  is  admitted  by  the  Legal  Re- 
membrancer that  he  cannot  show  anything 
on  the  proceedings  of  the  Court  which  con- 
nects the  petitioner  with  the  theft  of  the  re- 
cord. We  therefore  think  that  the  petitioner, 
in  using  the  word  "  missing,"  acted  prudently, 
and  that  he  cannot  be  charged  with  suppress- 
ing the  truth.  With  reference  to  the  state- 
ments made  in  the  third  paragraph,  there  is  no 
doubt  that  some  of  them  are  not  strictly  true ; 
but  we  do  not  think  that  they  are  of  that  im- 
portance to  deprive  the  prisoner  of  what  we 
consider,  under  the  peculiar  circumstan- 
ces of  this  case,  he  is  entitled  to,  namely,  to 
have  his  case  transferred  from  the  Court  of 
the  Deputy  Magistrate  to  that  of  another 
authority.  With  reference  to  the  last  objec- 
tion, namely,  that  the  Deputy  Magistrate  ought 
not  to  be  examined  in  this  case,  Section  108 
of  tfie  Indian  Evidence  Bill,  which,  as  already 
observed,  has  not  yet  dome  into  operation, 
says  that  *'  no  Judge  or  Magistrate  shall  be 


"  required  without  his  own  consent  to  give 
u  evidenceasto  what  occurred  in  any  proceed*! 
"  ing  before  him  in  Court.'1*   In  this  case  i*is 
said  on  behalf  of  the  petitions,  and  that 
statement  is  supported  by  an  affidavit,  that: 
there  was  on  the  record  of  the  case  which  i 
has  been  stolen  a  letter  written  by  the  am-i 
mooktear  of  the  Nawab  Nazim  of  Bengal  toj 
Gunga  Narain,  one  of  the  defendants  im-j 
plicated  in  the  case.     That  letter  refers  focer-»i 
tain  contributions  for  certain  sums  which,  1, 
is  alleged,  were  paid  to  the  police.    It  is  witli, 
reference  to  this  letter,  which  the  petitioner, 
says  was  on  the  record  which  has  been  stolen^ j 
and  which  must  have  come  under  the  cognM 
zance  of  the  Deputy  Magistrate,  that  he  wish- 
es to  examine  the  Deputy  Magistrate;  aniL 
therefore,  although  we  fully  admit  that,  to  2 1 
general  rule,  it  would  not  be  right  or  politic j 
to  require  Judges  or  Magistrates  to  give  en*  ■ 
dence  except  under  very  peculiar  circumsUfl- , 
ces,  we  think  that  this  is  a  case  in  which,  look* . 
ing  to  the  circumstances  of  the  case,  the  p«i*  j 
tioner  is  entitled  to  have  the  Deputy  Magi*  1 
trate  examined  with  reference  to  that  letter, , 
and  to  any  other  points  which  he  wishes  to 
examine  him  upon  with  reference  to  the  pro- 
ceedings and  evidence  on  that  record. 

We  therefore  think  that  our  former  order 
directing  the  Magistrate  to  take  this  case 
up  and  try  it  himself  ought  to  stand. 


The  23rd  September  1871. 

*       Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarka- 

nath  Mitter,  Judges.  , 

Warrant— Section  63,  Code  of  Criminal  Proce* 

dure. 

(Criminal  Motion.) 

Sideshury  Chovvdhrain  and  others, 
Petitioners. 

Mr.  Mun  Mohun  Ghose  and  Baboo  Doorp  • 
Mohun  Dass  for  the  Petitioners. 

Section  68  of  the  Code  of  Criminal  Procedure  £»«  » 
Magistrate  jurisdiction  on  proper  evidence  to  «s« 
warrant  for  the  arrest  of  persons  in  a  pending  case. 

Barley,  J.— In  this  case  of  forgery-Q"6*1 
versus  Ramkissore  Sen  and  others— the  appli- 
cation made  to  us  is  to  the  effect  that  certain 
warrants  issued  in  a  pending  case  un<JcrlT 
charge  should  be  set  aside,  and  that  iw 
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fecords  of  the  case  should  be  sent  for  trial  to 
Inother  district. 

I  IP  is  true  that,  in  cases  where  nothing  but 
H  police- report  has  to  be  acted  upon,  that  is 
|k>  legal  evidence  on  which  a  Magistrate 
Id  act ;  but  in  this  case  there  is  the  clear- 
evidence  of  a  Court  Inspector  who  was 
utec^  to  make  the  enquiry  as  to  whether 
I  certayi  will  alleged  to  have  been  made  by 
Rajah  Issur  Chunder  Roy  was  a  genuine  or 
jfr  forged  document  He  deposes  that  there 
Ins  no  real  will  made  by  the  Rajah,  and  that 
&at  which  was  set  up  was  a  forged  document. 
Be  also  says  that  the  parties  charged  with, 
md  suspected  of.  the  offence  have  absconded. 

I  am  of  opinion  that  Section  68  of  the 
Criminal  Procedure  Code  does  give  the  Magis- 
trate jurisdiction  to  issue  such  warrants. 
|The  words  of  that  Section  are  :  "  Except  as  is 
"otherwise  provided  in  Chapter  XI.  of  this 
"Act,  the  Magistrate  of  the  District,  or  a 

*  Magistrate  in  charge  of  a  division  of  a  dis- 
•*  trie*,  may,  without  any  complaint,  take  cog- 
" niiance  of  any  offence  which  may  come  to 
I4'  bis  knowledge,  and  may  issue  a  summons,  or, 
*in  cases  where  a  warrant  may  issue,  a 
*'  warrant  of  arrest  against  the  person  known 
I*1  or  suspected  to  have  committed  such  offence, 

•  in  the  same  manner  as  if  a  complaint  has 
M  been  made  against  such  person."  Irrespec- 
tive of  this,  it  has  to  be  observed  that  the  case 
lis  only  a  pending  case ;  and  we  should  not, 
!  therefore,  ordinarily  exercise  our  extraordinary 
powers  to  prevent  the  case  from  proceeding 
to  a  trial.  It  is  then  said  that  the  parties 
are  now  ready  to  submit  to  the*  jurisdiction 
of  the  Magistrate,  and  that  the  warrants 
should  be  stopped,  but  the  rule  of  law  is  that 
parties  who  seek  the  protection  of  the  law 
must  obey  the  process  of  the  law,  and  we 
think  we  should  pass  no  order  on  that 
matter. 

With  regard  to  the  second  point,  it  is  to  be 
observed  that  this  is  one  of  those  peculiar 
cases  where  the  same  officer  is  both  the 
Collector  and  the  Magistrate.  As  a  Collector, 
jt  is  his  bounden  duty  to  give  the  result  of 
his  enquiries  in  a  case  affecting  the  right  of 
inheritance  of  a  party  under,  or  likely  to  be 
under,  the  Court  of  Wards  to  his  superior 
authorities,  as  also  to  state  jris  own  opinion 
on  the  subject  By  his  opinion  as  a  Collector 
he  is  in  no  way  Sound  as  a  Magistrate.  As 
a  Collector,  he  may  take  cognizance  of  facts 
within  his  personal  knowledge :  as  a  Magis- 
trate, he  is  bound  to  act  upon  facts  which 
only  come  to  his  knowledge  judicially  on 
evidence. 

VoL  XVI,  - 


Irrespective  of  all  this,  it  has  to  be  observ- 
ed that  the  case  is  pending  before  the 
Magistrate,  and  the  utmost  that  he  can  do  is 
to  commit  the  parties  to  the  Sessions. 

After  hearing  Mr.  Ghose  at  some  length, 
I  see  no  such  prejudice  exhibited  in  this  case 
as  would  render  it  expedient  for  this  Court  to 
interfere  and  transfer  the  case  to  another 
Court. 

This  disposes  of  the  forgery-case. 

» 

As  to  the  dacoity-case-^Queen  versus  Ram 
Proshad  Chuckerbutty — the  plea  taken  is  that 
the  warrants  should  be  set  aside.  But  the 
Magistrate  says  that  he  never  did,  nor  will, 
issue  any  ivarrant.  Mr.  Ghose,  however,  refers 
to  a  paper  on  the  record,  stating  that  there 
was  a  warrant  issued,  authorizing  the  police 
to  arrest  certain  parties.  It  appears,  how- 
ever,'that  all  that  the  Magistrate  had  to  do 
with  that  paper  was  to  sanction  the  offer  of 
a  reward  of  Rupees  2,000  for  the  arrest  of  the  . 
parties  on  the  application  of  the  police. 
Upon  this  the  police  took  measures  to  arrest 
the  parties,  and  it  is  argued  that,  the  reward 
having  been  offered  by  the  Magistrate,  and 
the  arrest  following  the  reward,  the  latter 
must  be  taken  to  be  the  arrest  of  the  Magis- 
trate himself.  This,  however,  is  not  so. 
The  Magistrate  is  the  chief  executive  officer 
of  the  district  in  his  department,  and,  as  such, 
competent  to  make  all  executive  arrange- 
ments as  he  thinks  proper. 

We  are  then  pressed  wiih  the  plea  that  we 
ought  to  take  cognizance  of  the  conduct  of 
the  police  in  issuing  the  warrants  illegally. 
The  conduct,  however,  of  the  police  is  a 
matter  which  ought  to  be  brought  to  the 
notice  of  the  superior  officials  in  that  depart- 
ment. They  act  only  ministerially,  not 
judicially.  The  primary  responsibility  of 
their  acts  rests  with  them,  not  with  this  Court. 
Under  all  these  circumstances,  we  see  no 
ground  to  interfere  in  this  case. 

On  the  third  case,  viz.,  the  application  of 
Bishen  Singh,  the  complaint  is  that,  after  the 
order  of  the  High  Court  suspending  the  issue 
of  all  warrants,  he  was  illegally  taken  before 
the  Deputy  Magistrate,  and  the  order  passed 
was  that  he  be  sent  to  the  jail  without  any 
evidence  whatever  being  recorded  against  him. 
Now,  sending  to  the  jail  may  mean  that,  where 
the  offence  is  not  bailable,  the  prisoner  may 
be  kept  in  custody  pending  the  trial ;  but, 
under  the  circumstances,  we  think  it  proper 
to  ask  the  Deputy  Magistrate  for  any  ex- 
planation that  he  may  give  as  to  why  the 
prisoner  was  so  dealt  with,  and  whit  warrant 
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The  25  th  September  1871. 

Present : 

The  Hobble  F.  13.  Kemp,  Officiating  Ch 
Justice,  and  the  Hon'ble  \V.  Ainslie,  Jud^ 

Sub- Inspector  of   Police— Criminal   breach 
trust— Sections  169  and  406,   Penal*  r 
Section  19,  Act  I.  of  1871.  • 

(Miscellaneous  Case.) 

Rajkristo  Biswas,  Petitioner. 

Messrs.  J.  S.  Rochforl  and  31.  /.  Sumfri 

the  Petitioner. 

!      Where  a  Sub-Inspector  of  Police  was  charged 
i  having  purchased  a  pony  which  had  been  irnponi  " 
was   held  that  the  Magistrate  should  have  pro 
moval  Of  the  case  from  the  Magistrate's  file,     under  Section  19,  Act  I.  of  1871,  taken  with  Section 
t       •  1    «.~    ~u  .1    s.  *u  *•••  1  I  of  the  Penal  Code,  and  that  the  accused  ca«M  not 

I  wish  to  observe  that  the  petitioners  have  '  .._.-. 


and  what  evidence  there  was  authorizing  the 
police  to  arrest  the  petitioner,  and  the  Magis- 
trate to  transmit  him  to  the  hajut. 
3Iilter,   J. — I  am  of  the  same  opinion. 

Whether  the  Magistrate  has'  exercised  a 
sound  discretion  in  this  case  or  not  is  a  ques- 
tion on  which  I  do  not  wish  to  express  any 
opinion.  The  petitioners  have  failed  to  make 
out  that  the  Magistrate  had  no  jurisdiction  to 
issue*  the  warrants  which  they  ask  us  to  set 
aside.  The  evidence  of  the  Police  Inspector 
was  sufficient  to  give  the  Magistrate  jurisdic- 
tion to  issue  those  \varrants ;  and,  as  the  case 
is  still  pending  in  the  Court  below,  I  do  not 
think  the  petitioners  are  entitled  to  have  any 
order  from  us  for  setting  them  aside. 

With  reference  to  the  prayer  for  the  re- 


not  been  able  to  make  out  a  sufficient  case. 

Whether    the    Magistrate    will,    under    the 

circumstances  which  have  transpired,  like  to 

keep  the  case  on  his  own  file  or  not,  is  a 

matter  entirely  in  his  own  discretion ;  but,  so 

far  as  the  facts  have  been  brought  to  our 

notice,  we  do  not  think  that  a  sufficient  case 

has  been   made  out  by   the  petitioners   to 

justify  our  interference.     The  Magistrate  is 

not  the  officer  who  is  to  pass  the  final  order 

in  the  case,  and  all  that  he  can  do  against  the  '  that  station.,  and  after  certain  prefimin 

prisoners  is  to  commit  them  to  take  their  trial  -  were  observed  to  bring  about  the  sale  of 


convicted  under  Section   406  of  the    Penal  Code 
criminal  breach  of  trust. 

Kemps  C.  J.—  The  petitioner,  RajkristoBJ 
was,  has  been  convicted,  by  the  Officiating  MJ 
gistrate  of  Howrah,  of  the  offence  of  crimii 
breach  of  trust,  and  has  been  sentenced,  un 
Section  406  of  the  Indian  Penal  Code,  to 
a  fine  of  25  rupees,  or  to  suffer  rigorous 
prisonment  for  a  period  of  1  o  days.     It  apj 
that  the   petitioner  was  a  Sub-Inspector 
Police  stationed  at  the  Thannahof  Doomjura! 
A*$ony-mare  was  brought  to  ihe  pound 


before  a  higher  tribunal. 


pony  which  Had  been  kept  for  some  time 


In  the   dacoitv-casc  it  aDDears  from  the    the  pound,  the  petitioner  purchased  Uiepoi 
in  tne   oacoity-casc  11  appears  irom  tne   for  R     ^  6    Umler  Section  ,9of  Acti. 


Magistrate's  statements  that  no  warrants  have 


1871,  no  officer  of  police  shall,  directly  or 


been  issued  against  the  petitioners,  and  the  [  directly,  purchase  any  cattle  for  sale  urnl 

this  Act.     The  petitioner  before  the  Magi 
trate  alleged  that  there  had  been  a  sale  uwi 
the  Act,  and  that  one  Gopeenath  Sardar  1 
purchased  the  pony  for  4  rupees,  and  tBat 
entry  had  been  made  in  the  diary  to  t! 
effect ;  subsequently  the  petitioner  jmrchi 
the  pony  after  it  had  passed  from  Gopee 
to  another  party,  who  again  sold  it  to  the  So! 
Inspector. 

The  Magistrate,  however,  has  found  on 
evidence  that  no*sale  took  place,  and,  as 
have  already  observed,  has  convicted  the  | 
litioner  under  Section  406.     Now,  to  consul 
tute  the  offence  of  criminal  breach  of  t 
it   must  be  shown  that  the  petitioner 
entrusted  with   this  property,  that  is,  *i' 
this  pony,  or  had  dominion  over  this  \M 
and  that  he  dishonestly  misappropriated  ot 

b 


Magistrate  expressly  says  that  he  does  not 
intend  to  issue  any  warrants  against  them. 
If  the  police  have  attempted,  or  are  attempt- 
ing, in  contravention  of  the  law,  to  arrest  the 
petitioners,  as  alleged  by  them  in  their  petition, 
all  that  I  can  say  is  that  they  (the  petitioners) 
should  seek  for  relief  elsewhere  and  in  a 
different  mode.  No  arrests  have  yet  been 
made,  and  any  interference  on  our  part  would 
be,  therefore,  premature. 

In  the  last  case  I  am  of  opinion  that 
the  Deputy  Magistrate  ought  to  be  called 
upon  to  explain  upon  what  evidence,  in  what 
case,  and  under  what  authority,  he  had  acted 
in  keeping  the  petitioner  Bishen  Singh  in 
bajut  for  f6  days. 


i 


1 
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converted  to  his  own  use  that  pony.  There 
post  be  an  intention  proved  on  the  part  of 
lhe#  petitioner  UJ+  cause  wrongful  gain  or 
wrongful    los^    to  constitute  the  offence  of 


him  from  making  away  with  the  property, 
~  ~..  the  subject  of  the'suit.* 

*  1  his  was  an  mjunc-      -n         .  /  r    4«. 

tion  under  Section  92,      ty*    Virtue    of    this     m- 

Act  VIII.  of  1859,  not    junction  the  Civil  Court 


criminal  breach  of  trust.     The  Magistrate  in  1  "dera^lSe8ntMMlder     peon  seized  the  cattle, 
ps  finding  and  sentence  clearly  states  that '  un  er     c  ,on  3*  which  he  had  no  autho- 

tte  petitioner  paid  almost  the  approximate    rity  to  do,  nor  could  he  in  any  way  have  sup- 

Blue  of  the  animal.  It  is  to  be  regretted  in  posed  himself  to  have  authority.  We  must 
is  cav  that  the  Magistrate  did  not  proceed  assume  that  he  knew  this.  A  plea  of  good 
Qoder  •Section  19  of  Act  I.  of  1871,  taken  '  faith  founded  on  crassa  ignorant ia  is  inadmis- 
with  Section  169  of  the  Penal  Code;  but. as  sible.  Thus,  whether  the  cattle  were  still  in 
the  Magistrate  has  found  on  the  evidence  ihe  possession  of  Ful  Mohmud  or  not,  here 
that  no  sale  took  place,  and  has  convicted  the  was  a  deliberate  wrong  under  color  of  legal 
petitioner  under  Section  406,  we  must  hold,  process,  aggravated,  not  justified,  by  the  form 
as  a  point  of  law,  that  the  petitioner  has  not  of  pioceedings.  In  so  seizing  the  cattle,  he 
commuted  any  such  offence  as  to  bring  him  and  those  who  aided  him,  and  who  cannot,  un* 
under  the  provisions  of  Section  405,  namely,  der  the  circumstances  of  the  case,  be  supposed 
that  be  has  not  dishonestly  misappropriated  to  be  ignorant  that  they  were  acting  illegally, 
or converted  this-pony  to  his  use.  We  there-  clearly  laid  themselves  open  to  prosecution, 
'fore  think  that  the  conviction  must  be  set  The# pretence  that  the  keepers  of  the  cattle 
'aside,  and  the  fine  refunded.  fled  and  abandoned  them  is  flimsy  in  the 

.  T  extreme.     The  Deputy  Magistrate  is  doubt- 

Auislte,  J.—l  concur.  |ess  right  in   treatjng  tms  as  n0  voluntary 

abandonment,  and  it  gave  no  right  to  the 

peon,  or  to  those  with  whom  he  was  acting, 

to  seize  them. 
The  4th  October  1871.  As  to  the  procedure  of  the  Deputy  Magis- 

trate, we  think  that,  when  a  written  defence 
Present:  is  tendered  in  a  case  tried  under  Chapter 

XV.  of  the  Criminal  Procedure  Code,  it  is 
The  Hon'ble  F.  B.  Kemp,  Officiating  Chief  not  incumbent  on  the  Magistrate  to  take  down 
Justice,  and  the  Hon'ble  W.  Ainslie,'  Judge,    the  defence  of  the  accused   by   personally 

examining  them. 
Procedure— Written   defence  —  Chapter  XJJ.,        The  Court  declines  to  interfere  with  the 
Code  of  Criminal  Procedure— Examination  of   conviction   and  sentences   recorded   by   the 
acciised«  Deputy   Magistrate.     The   records   are   re- 

Reference  to  the  High  Court,  under  Section 
434  °f  lh*  Code  of  Criminal  Procedure -,  by  \ 
the  Officiating  Magistrate  of  Bogra.  \  The  6th  Qclober  ,  g7  x . 

Dila  Mundul  and  others  Present : 

versus  I  The  Hon'ble  F.  B.  Kemp,  Officiating  Chief 

Justice,   and   the    Hon'ble    \V.     Ainslie, 
•        Kally  Shaha  and  others.  Judge. 

u;.  .„    At       .  t     .     . .  4  .  ,  Procedure— Theft—  Boat— House  trespass. 

When  a  written  defence  is  tendered  in  a  case  tried  un- 
der Chapter  XV.  of  the  Code  of  Criminal  Procedure,  the    The  Queen  <>ersus  Mehar  Dowalia  and  others, 

»  magistrate  is  not  bound  to  take  down  the  defence  of  Ahk  II     I 

the  accused  by  personally  examining  him.  Appellants. 

Committed  by  the  Magistrate,  and  tried  by  the 
Ainslie,  J.—Yvl  MoHMrn  sold  6  buffaloes        Sessions  Judge  of  Furreedpore,  on  a  charge 
to  Dila  Mundul*  and  apparently  gave  them        ofdacoitw  cV«\ 
into  his  possession ;  he  also  sold  the  same  ani- 
mals to  Kally  Shaha.      The  latter  brought  a  suit    c  A>at  ma?  J?  *£•  "^fef  °Vh/ ?'    AIth.ou^  undcr 

-„„•     4  1-   i;u   1  1*  ,    .  .    o "*»*""     Section  442  of  the  Penal  Code,  it  is,  for  certain  purposes, 

against  l<ul  Mohmud  to  compel   him  to  dell-    clawed  with  houses,  it  does  not  cease  to  be  moveable 
Ver  the   buffaloes   to   him.      In   this    suit    he    property  under  Section  378. 

obtained  an  injunction  described  as  an  "  ishte-      1  char*e  ?"der  ^""l 45i  must  it**?  *?  aAu>ed 

»      „      ,,         J,  A       .        ,    -       *»«•«««     ionic      WItn  committing  house-trespass  with  intent  to  cooi- 
ngaddressed  to  the  defendant  to  restrain     mit  some  specific  offence ^punishable  with  imprisonment. 

*  Misprint  in  Original  Edition. 
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Ainsiie,  y. — The  prisoners  were  charged 
with  committing  dacoity  in  a  boat  under  Sec- 
tion 395.  The  Sessions  Judge  added  a  charge 
under  Section  451  of  house-trespass  by  night. 
It  is  not  clear  why  the  words  "by  night" 
are  used.  Lurking  house-trespass  and  house- 
breaking are  punishable  under  different  Sec- 
tions according  as  the  trespass  may  be  by  day 
or  night,  but  the  lime  is  not  taken  into  ac- 
count in  the  Sections  which  speak  of  house- 
trespass  other  than  lurking  house-trespass  or 
house-breaking  (Sections  442,  448,  440,  450, 
451,  452).  The  judge  has  acquitted  the  ac- 
cused in  respect  of  the  charge  of  dacoity,  and 
convicted  them  of  house-trespass  by  night  un- 
der Section  451,  and  sentenced  them  to  rigor- 
ous imprisonment  for  18  months. 

Section  451  runs  thus  :  "Whoever  com- 
mits house-trespass  in  order  to  the  committing 
of  any  offence  punishable  with  imprisonment, 
shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend 
to  two  years,  and  shall  also  be  liable  to  fine ; 
and,  if  the  offence  intended  to  be  committed  is 
theft,  the  term  of  imprisonment  may  be  ex- 
tended to  7  years." 

The  Judge  has  neither  charged  the  accused 
with,  nor  convicted  them  of,  trespass  with  in- 
tent to  commit  any  offence  punishable  with 
imprisonment ;  and  except  for  the  introduction 
of  the  words  "  by  night,"  which  are  without 
any  effect,  the  charge  and  conviction,  if  sus- 
tained at  all,  must  be  taken  as  being  under 
Section  448. 

It  is  difficult  to  see  why  any  recourse  was 
had  to  the  trespass  Sections  at  all.  The 
Judge's  finding,  if  it  is  a  finding  of  any 
offence,  is,  in  substance,  that  a  dacoity  took 
place.  He  says  :  «•  The  knowledge  of  these 
11  fact9  makes  the  seizure  of  Kooran's  empty 
"  boat  {and  its  destruction,  though  its  destruc- 
"  Hon  has  not  yet  been  proved)  intelligible  ;  it 
"also  explains  the  attack  with  sticks,  and 
"  the  flight  of  Kooran  and  his  people,  and  their 
"  subsequent  charge  of  a  dacoity.  *  *  *  « 
"  From  the  evidence  in  this  Court  and  the  at- 
**  tending  circumstances,  I  am  of  opinion  that 
Cl  there  is  no  proof  of  any  dacoity,  that  also 
"there  is  no  proof  what  amount  of  money 
"  was  carried  off  from  the  boat,  nor  even  do 
"  1  credit  that  the  amount  stated  was  in  the 
"boat.  I  believe  this  was  an  attack  upon 
"  Kooran's  boat  to  satisfy  private  enmity,  and 
"  therefore  1  think  the  defendants  should  not 
"have  been  committed  under  Section  395. 
"but  under  Section  451 ;  and  the  charge  will 
"  be  rectified  accordingly; " 


It  does  not  seem  to  have  occurred  to 
Judge  that  a  boat  might  itself  be  the  sub 
of  theft,  and  that  because,-*mder  Section 
it  is,  for  certain  purposes,  classecj  with 
it  does  not  cease  to  be  moveable  property 
der  Section  378.  . 

When  the  Judge  found  that  a  body  of 
stated  to  have  been  20  or  25  in  no 
armed  with  sticks,  attacked  a  boat,»p<it 
occupants  to  flight,  carried  it  away,  add 
cealed  or  destroyed  it,  so  that  nothing  has  beet 
beard  of  it  since,  he  found  every  element  ~ 
dacoity.  There  was  the  dishonestly  (tocitffe 
wrongful  loss)  taking  of  moveable  property 
without  the  consent  of  the  person  in  passed 
sion,  which  was  theft.  There  was  the  vote* 
tary  causing  of  fear  of  instant  hurt,  making 
that  theft  robbery ;  and  the  number  of  person* 
engaged,  making  that  robbery  dacoity.  If 
was  not  material,  as  far  as  the  nature  of  tat 
offence  committed  is  in  question,  that  theft 
was  doubt  as  to  the  bags  of  rupees  and  copper*, 
coins  or  any  other  property  being  in  the  bontj: 
the  fact  that  the  loss  was  exaggerated  does 
not  alter  the  character  of  the  offence. 

It  is  manifest  that  the  conviction  (if  any)  | 
should  have  been  on  the  charge  framed  by 
the  com  mining  Magi  st  rate  ;  but  there  has  beet 
a  verdict  of  acquittal  recorded  on  this  charge, 
which  is  final. 

The  charge  under  Section  451,  if  properly 
drawn,  would  have  charged  the  accused  *ilh  ! 
committing  house-trespass  with  intent  to  com- 
mit tame  specific-offence  punishable  with  im- 
prisonment ;  but  as  this  was  omitted,  nothing 
remains  in  tbe  charge  or  conviction  hot  the 
house-trespass,  and  the  maximum  punishment 
for  that  under  Section  448  is  imprisonment^ 
for  one  year.    But  even  this  reduced  sentence  1 
is  not  warranted  by  the  finding  of  the  Ses- i 
sions  Judge.     He  has  taken  great  pains  to' 
show  that  the  charge  of  dacoity  was  fabrica- 
ted^ with   a   view  to  injure   one  Mothoon 
Nath  Gangooly,  naib  to  Gooroo  Das  Roy** 
he  throws  out  doubts  whether  the  confess! 
of  the  accused  was  not  improperly  obtai 
by  the  police :  "  In  this  Court  they  deny  t 
"  charge,  and  assert  that  their  confession 
"  not  a  confession,  but  a  statement  obtain 
"  from  them  on  the  plea  that  they  were  givfoj 
"  evidence.  There  may  possibly  btsomttni 
"  in  this,  and  therr  statement  does  not  seemj 
"  to  have  served  its  purpose  in  bringing  the 
"  offence  home  to  the  naib,  so  that  their  con* 
"fession  can  now  only  affect  themselves. 
We  do  not  understand  on  what  principle 
Judge  supposes  that  the  confession  of** 
accused  person  was  to  affect  another  accused 
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son  ;  but,  pissing  that,  we  observe  that  the 
has  altogether  railed  to  consider  the 
of  the  deception  which  he  admits  may 
ibly  have  been  used  to  get  the  accused 
make  certain  statements  intended  to  crimi- 
nate #  third  party  ;  he  seems  rather  to  incline 
lo  a  belief  that  these  statements  were  not 

Pnuine,  for  towards  the  conclusion  of  his 
igment  he  says :  •'  It  is  not  so  easy  to  explain 
!*lhe  confession  of  the  three  defendants,  unless 
P  they  were  induced  to  con/ess  in  order  to  obtain 
^-evidence  against  the  miib.  They,  however, 
*must  abide  by  that  confession,  and  have  no 
*  ground  to  complain  ;  for,  if  true,  they  ought 
"to  be  punished  themselves,  and,  if  false, 
"they  are  guilty  of  trying  to  bring  a  false 
i* charge  home  to  an  innocent  man/'  Now, 
ms  the  Judge  has  distinctly  found  that  there 
was  a  deliberate  attempt  falsely  to  implicate 
the  naib  in  this  case,  one  must  take  his 
finding  to  be  in  substance  as  follows.  The 
evidence  against  the  accused  is  of  scarcely 
■any  value  ;  their  confessions  were  improper- 
ly extoi  ted,  and  are  not  to  be  trusted  ;  but, 
if  they  have  not  been  guilty  of  either  one  of 
the  offences  charged,  they  have  been  guilty 
Of  an  offence  not  charged,  and  therefore  they 
jhave   no  right  to  complain   if  they  get   a 

Imnishment  suited  to  one  or  other  state  of 
acts.  It  is  not  usual  to  punish  a  man  for 
an  offence  with  which  he  is  not  charged,  and 
the  provisions  of  Section  381,  Procedure  Code, 
and  Section  72,  Penal  Code,  do  not  warrant 
an  alternative  finding  when  there  are#«o 
charges  to  support  it. 

The  Sessions  Judge,  taking  the  view  of 
the  evidence  which  he  has  adopted,  was  bound 
to  acquit  the  accused  altogether.  False  evi- 
dence will  no  more  warrant  a  sentence  of  18 
months'  imprisonment  than  one  of  transport- 
a  ion  for  life. 

The  appellants  must  be  immediately  re- 
leased. 


The  9th  October  1871. 

Present : 

The  Honble  W.  Ainslie  and  G.  C.  Paul, 

Judges.  % 

% 

•Opium —Penalty*— Reviling    Power   of   High 

Court— Informers. 

Reference  to  the  High  Court,  under  Section 
434  °f  *n€  C°d*  <>f  Criminal  Procedure,  by 
the  Officiating  Sessions  fudge  of  Patna. 

*  Misprint  in  Original  Edition. 


The  Queen  versus  Ramdyal  Singh  and  another. 

The  distribution  of  a  penalty  adjudged  by  Magis- 
trate under  Section  26,  Act  XIII.  of  1S57,  is  no  part  of 
his  Judgment,  and  therefore  not  a  matter  over  which  the 
High  Court  can  exercise  control  under  Section  404  of 
the  Code  of  Criminal  Procedure. 

Qucere. — Whether  a  person  who  does  not  come  for- 
ward in  person  as  an  informer,  arid  take  the  responsi- 
bilities together  with  the  profits  of  his  information,  is 
entitled  to  any  part  of  the  penalties  recovered. 

Ainslie,  J. — We  think  that  we  cannot  in- 
terfere under  Section  404  of  the  Criminal 
Procedure  Code.  Under  Section  26,  Act  X 1 II ., 
1857,  all  fines,  penalties,  and  confiscations, 
prescribed  by  the  Act,  shall  be  adjudged  by 
the  Magistrate.  Under  Section  30,  one-half 
of  all  fines  and  penalties  levied  from  persons 
convicted  of  offences  under  Sections  19,  26, 
and  *2 1  of  the  Act,  together  with  a  reward 
of  1  rupee  and  8  annas  for  each  seer  of 
opium  confiscated  and  declared  by  the  Civil 
Surgeon  to  be  fit  for  use,  shall,  upon  adjudi- 
cation of  the  case,  be  awarded  to  the  officer  or 
officers  who  apprehended  the  Offender,  and 
the  other  half  of  such  fines  and  forfeitures, 
together  with  a  reward  of  one  rupee  and 
8  annas  for  each  seer  of  opium  confiscated 
as  aforesaid,  shall  be  given  to  the  informer. 
The  Section  then  goes  on  to  provide  that, 
when  the  fine  or  penalty  is  not  realized,  the 
Board  of  Revenue  may  grant  such  reward,  not 
exceeding  Rupees  200,  as  may  seem  fit. 

We  think  that  the  Magistrate  is  not  bound 
to  declare  in  his  judgment  how  the  fine  shall 
be  disposed  of.  It  is  his  duty  to  adjudge  the 
fine,  and  it  is  a  necessary  consequence  of  such 
adjudication  that  the  penalties  realized  shall  go 
to  the  parties  indicated  by  the  Act.  If  no 
fine  comes  into  the  Magistrate's  hands  under 
the  adjudication,  the  matter  then  passes  to  the 
Board  of  Revenue,  who  can  grant  a  reward. 
This  appears  to  indicate  clearly  that  the  dis- 
tribution of  the  penalty  is  no  part  of  the 
judgment,  and,  therefore,  not  a  matter 
over  which  this  Court  can  exercise  control. 

There  is  another  point  which  the  Sessions 
Judge  seems  to  treat  as  immaterial,  but  on 
which  we  entertain  considerable  doubt,  name- 
ly, whether  a  person  who  does  not  come  for- 
ward in  person  as  an  informer,  and  take  the 
responsibilities  together  with  the  possible 
profits  of  his  information,  is  entitled  to  any 
part  of  the  penalties  recovered.  It  is,  how- 
ever, not  necessary  to  consider  this  mat\f  r  at 
length.  We  cannot  interfere.  Let  the 
papers  be  returned  to  the  Session^  Judge. 
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The  9lh  October  1871. 

Present : 
The  Hon'ble  \V.  Ainslie  and  G.  C.  Paul, 

Jury- -Objections  to  Jurors. 

Committed  by  the  Assistant  Commissioner,  ami 
tried  by  the  Judicial  Commissioner  of 
Assam,  on  a  charge  of  aiding  and  abetting 
the  dishonest  retention  of  stolen  property 
with  guilty  knowledge,  &fc. 

The  Queen  versus  Krisno  Churn  and  others, 

Appellants, 

The  allowing  of  an  objection  to  a  Juror  coming 
within  the  3rd  Clause  of  Section  344  of  the  Cojle  of 
Criminal  Procedure  is  in  the  discretion  of  the  Court; 
and,  although  the  Judge  is  not  bound  to  admit  the 
objection,  yet  he  should  not  treat  it  as  frivolous. 

Ainslie,  J, — Seven  persons  have  been  con- 
victed on  a  trial  held  before  the  Judicial  Com- 
missioner of  Assam  and  a  Jury  under  several 
Sections  of  the  Indian  Penal  Code  of  doing  cer- 
tain acts  in  pursuance  of  a  conspiracy  to  make 
away  with  the  property  of  one  Gopee  Ram ,  a 
trader  at  Dobaka  in  Zillah  Nowgong.  who  died 
in  the  month  of  Aughun  last.  Roghonath  and 
Lochun  Ram  have  been  convicted  of  forging 
a  will  purporting  to  have  been  executed  by 
Gopee  Ram  in  favor  of  Gonesh  Ram ;  Gonesh 
Ram  of  having  possession  of  the  forged  will 
with  intent  to  use  the  same  dishonestly ; 
Komul  Narain  of  forging  certain  accounts  to 
make  it  appear  that  the  property  of  Gopee 
Ram  had  come  into  possession  of  the  conspira- 
tors by  purchase ;  and  the  others  of  having 
possession  of,  and  abetting  the  taking  posses- 
sion of,  the  property  of  the  deceased,  the  same 
having  been  obtained  under  circumstances 
which  constituted  an  offence  under  Section 
404  of  the  Penal  Code. 

Three  of  these  persons,  Roghonath,  Lochun 
Ram,  and  Komul  Narain,  made  statements 
before  the  Magistrate  criminating  themselves. 
The  principal  evidence  is  that  of  the  approvers, 
Roghonath  and  Radhanath ;  in  addition  to 
this,  the  witness  Mohai  distinctly  proves  the 
destruction  by  Gopee  Ra^m  of  the  original  will 
drawn  up  by  him,  and  there  is  some  other 
evidence  in  corroboration  of  the  approvers' 
statements. 

The  Jury  were  satisfied  that  the  statements 
of  the  approvers  were  substantially  true,  and 


unanimously  came  to  the  conclusion  that  alt 
the  appellants  are  guilty  of  the  offences  sever- 
ally charged  against  them.  The  Judg^tj 
charge  is  not  open  to  objection  <jn  the  ground 
of  misdirection.  One  of  the  points  strongly  j 
insisted  upon  by  all  the  appellants  is  aaj 
objection  to  one  of  the  Jurors.  This  wa*,i 
however,  only  taken  by  one  prisoner,  Gonesty 
Ram,  before  the  Judicial  Commissioner,  andj 
was  overruled.  • 

The  objection  was  one  coming  within  the: 
3rd  Clause  of  Section  344,  and  consequent^ 
the  allowing  of  it  depended  upon  the  jodg* 
ment  of  the  Court.     It  is,  we  think,  to  he  re* 
gretted  that  the  objection  was  not  allowed,  is 
it  would  have  been  more  satisfactory  if  thtj 
Jury  had  been  altogether  unchallenged ;  aiuL 
although  we  are  not  prepared  to  say  that  the* 
Judicial  Commissioner  was  bound  by  the  terms 
of  the  law  to  admit  it,  yet  we  cannot  concur 
with  him  in  describing  it  as  frivolous. 

These  appeals  are  dismissed. 


The  loth  October  1S71. 
Present  : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul. 

Judges. 

Appeals— Nuisances— ReTising  power  of 

High  Court 

Reference  to  the  High  Court,  under  Sectioaffl 
of  the  Code  of  Criminal  Procedure,  h  tkt 
Sessions  Judge  of  West  BunhtHin* 

Shilaram  versus  Ramanund. 

There  is  no  right  of  appeal  from  the  decision  of  a 
Jury  appointed  to  try  whether  the  order  of  a  Mag***** 
tor  the  removal  of  a  nuisance  under  Section  joS  of  we 
Code  of  Criminal  Procedure  was  reasonahle  and  PKfl^ 
Such  decision  of  the  Jury  is  not  a  judicial  procewwg 
with  which  the  High  Court  can  interfere  nwiff 
Section  404.  •  • 

Ainslie,  J.— The  Magistrate  called  upon 
one  Ramanund,  on  the  complaint  of  Shitaram. 
under  Section  303  of  the  Code  of  Criminal' 
Procedure,  to  remove  certain  obstructions  to 
a  particular  thoroughfare.  Ramanund  claimed 
to  have  the  propriety  of  the  order  tried  by  a 
Jury.     The  Jury  iound  that  the  order  of  the. 
Magistrate  was,  to  a  certain  extent  reasonable^ 
and  proper ;  and  the  Magistrate  proceeded  0 
enforce  it  pro  tanto. 

Ramanund  presented  a  petition  to  tfae 
sions  Judge,  praying  him  toquash  the  pi 
ings,  and  the  Judge  holds  that  the  Jury  fooi 
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[hat  the  road  was  not  a  public  thoroughfare, 
tad  has  reported  the  matter  to  this  Court  under 
Section  434  of  the^Criminal  Procedure  Code. 
What  the  Jujy  found  was,  that  the  pathway 
fas  used  by  the  women  of  ihe  village  as  a 
toeaas  of  access  to  a  certain  tank,  and  that 
Ramanund  had  no  right  to  close  it  altogether  ; 
but  that  the  complaint  of  obstruction  was 
exaggerated,  and  that,  with  reference  to  the 
width  t>f  the  passage  at  other  parts,  it  was  not 
necessary  to  keep  open  a  way  of  greater 
width  than  3  feet.  The  order  of  the  Magistrate, 
$0  far  as  it  related  to  this  portion  of  the  road, 
was  held  to  fce  reasonable  and  proper.  We 
are  of  opinion  that  the  petitioner  has  no 
right  of  appeal  from  the  decision  of  the  Jury, 
and  that  it  is  not  a  judicial  proceeding  with 
which  this  Court  can  interfere  under  Section 
404  of  the  Criminal  Procedure  Code. 


The  nth  October  1871. 

Present : 

The  Iion'ble  W.  Ainslie  and  G.  C.  Paul, 

Judges. 

Contempt— Chapter  X.,  Penal  Code- 
Jurisdiction. 

Rtferenee  to  the  High  Court,  by  the  Sessions 
Judge  of  Gya,  in  the  case  0/  Ash  ruff 
H ossein  and  another,  Prisoners. 

The  form  of  an  accusation  by  a  District  Superinten- 
dent of  Police  under  Section  193  of  the  Penal  Code  does 
not  preclude  a  Magistrate  from  framing  the  charge  un- 
der Section  177;  the  sanction  of  the  District  Superin- 
tendent required  under  Section  16^,  Code  of  Criminal 
Procedure,  to  give  the  Magistrate  jurisdiction,  need  not 
be  express,  but  may  be  implied. 

Ainslie,  J. — The  Sessions  Judge  holds  that 
a  prosecution  instituted  by  a  District  Super- 
intendent of  Police  under  Section  193  of  the 
Indian  Penal  Code  and  Section  29,  Act  V.  of 
1861.  does  not  imply  sanction  to  a  charge, 
arising  out  of  the  facts  set  forth  by  the 
prosecution,  being  drawn  up  by  the  Magistrate 
by  virtue  of  the  powers  vested  in  him  by 
»  Section  2  50  of  the  Code  of  Criminal  Procedure, 
under  Section  177  of  Chapter  X.  of  the  Penal 
Code,  and  that  express  sanction  under  Section 
168  of  the  Procedure  Code  is  necessary  to 
give  the  Magistrate  jurisdiction. 

It  has  been  ailed  that  a  Magistrate  can,  by 
his  mode  of  procedure,  sanction  a  prosecution 
of  the  offences  specified  in  Sections  169-170, 
Procedure  Code,  by  implication,  and  that  this 
is  a  valid  sanction  in  the  absence  of  express 
words.    This  appears  to  us  a  very  similar 


case.     Ihe  prosecutor  is  the  Assistant  Super- 
intendent of  Police  acting  immediately*under 
the  orders  of  the  District  Superintendent;  the 
offence  is  said  to  have  been  committed  by 
certain  acts  which  were  from  the  first  made 
the  subject  of  investigation.      The  District 
Superintendent  considered  that  they  disclosed 
the  offence  of  fabricating  false  evidence ;  the 
Magistrate   thought    the   offence  was   more 
properly  to  be  denned  as  furnishing  false  in- 
formation on  a  subject  in  respect  of  which 
the  accused  was  legally  bound  to  furnish  in- 
formation.    Whichever  view  be  taken  of  the 
nature  of  the  offence,  there  cannot  be  the 
slightest  doubt  that  there  was  a  prosecution 
under   the    direct   sanction   of   the    District 
Superintendent  of  Police,  and  that  his  object 
was  to   get  the  accused   punished  for  the 
offence  involved   in  certain  acts  which  he 
undertook  to  prove.     It  is  not  as  if  in  the 
course  of  investigation  into  an  offence  of  a 
totally  different  character  the  evidence  had 
casually   disclosed   that  there  was   also   an 
offence  punishable  under  Chapter  X.  of  the 
Penal  Code,  the  prosecution  of  which  had  not 
been  contemplated. 

Here  the  offence  prosecuted  was  that  of 
giving  false  information,  and  the  form  of  the 
accusation  under  Section  193  does  not,  in  our 
opinion,  preclude  the  Magistrate  from  apply- 
ing the  provisions  of  Section  177  ;  it  cannot 
be  doubted  that  he  had  the  implied  sanction 
of  the  District  Superintendent  to  frame 
the  charge  in  any  way  he  thought  best,  so 
long  as  it  should  in  substance  set  forth  the 
offence  he  was  desirous  of  prosecuting  the 
accused  for.  The  case  of  Abdool  Luteef,  9 
\V.  R.,  Criminal  Rulings,  page  3 1,  cited  by  the 
Judge,  is  clearly  distinguishable  from  this 
case,  as  the  prosecutor  was  there  a  subor- 
dinate police-officer  "acting  on  his  own  ac- 
count as  a  private  individual,  whereas  here 
he  is  the  District  Superintendent  himself, 
acting  through  his  subordinate,  the  Assistant 
Superintendent  of  Police. 

So  far  as  the  judgment  of  the  Sessions 
Judge  is  based  on  the  technical  defect  in  the 
Magistrate's  procedure,  we  think  it  is  erro- 
neous ;  but,  as  pointed  out  by  the  Judge, 
there  was  also  a  finding  on  the  evidence 
leading  to  the  same  result,  namely,  the  ac- 
quittal of  the  accused,  with  which  this  Court 
cannot  interfere. 

The  Judge  has  recorded  as  follows  :  "  The 
flaw  is,  I  consider,  fatal  to  the  conviction,  and 
vitiates  the  whole  proceedings.  Apart  from 
this,  however,  I  find  so  much  in  the  evidence 
that  is  bad,  that  on,  that  alone  I  should  have 
been  justified,  I  consider,  in  acquitting  the 
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prisoners."  He  then  went  into  the  details  of 
the  evidence,  and  pointed  out  the  defects 
which,  in  his  opinion,  rendered  it  unworthy 
of  credit. 

In  respect  of  the  charge  of  falsely  reporting 
the  movements  of  Ashruff  Hossein  in  the 
Kouch  dacoity-case,  the  Judge  states  that 
there  is  corroborative  evidence  against  Ishur 
Dyal  in  his  own  admission  to  the  Magistrate, 
which  he  takes  to  be  free  from  suspicion  ; 
but  he  reverses  the  conviction,  and  sets  aside 
the  sentence  on  the  ground  of  want  of  sanction. 
This  part  of  the  case  must  be  reconsidered, 
and  a  judgment  given  on  the  merits. 


The  23rd  November  1871. 

Present :  • 

The  Ilon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Adjournment— Section  269,  Code  of  Criminal 

Procedure. 

Reference  to  the  High  Court,  under  Section  434 
0/  the  Code  of  Criminal  Procedure,  by  the 
Magistrate  of  Sylhet. 

Mahomed  Alum  versus  Sheikh  Akil  and 

others. 

The  Deputy  Magistrate's  order  dismissing  a  case  for 
default  (after  repeated  unnecessary  adjournments,  and 
after  the  accused  was  put  on  his  defence)  upon  a  day  to 
which  no  legal  adjournment  was  made  was  set  aside 
as  illegal. 

Reference. — The  complainant  brought  a 
charge  of  criminal  trespass  and  causing  mis- 
chief against  the  defendant. 

Syud  Mahomed  Israi),  Deputy  Magistrate, 
dismissed  the  case  on  default  of  the  complain- 
ant. 

The  19th  August  was  the  date  fixed  for 
trial,  and  the  parties  appeared  on  that  day,  but 
the  Deputy  Magistrate,  contrary  to  High 
Court's  Circular  No.  12,  dated  27th  November 
1865,  to  which  I  have  repeatedly  called  at- 
tention, discharged  the  witnesses  on  their  own 
recognizance,  without  taking  their  depositions, 
because  a  female  defendant  was  absent,  and 
postponed  the  case  until  the  2 1st.  On  that 
day  he  examined  the  witnesses,  fixed  no  date 
for  hearing  the  case  again,  but  merely  ordered 
to  bring  it  up  "the  next  time."  On  the 
29th  the  case  was  accordingly  brought  up  for 
hearing,  an<J  accused  was  put  on  his  defence. 


The  case  was  then  adjourned  till  next  day^ 
the  30th ;  but,  instead  of  hearing  the  case  on! 
that  day,  he  heard  it  on  thefoltowing  day,4hej 
31st,  without  an  adjournment,  ts  prescribed] 
in  Section  269, "  to  a  day  to  be  then  appointed,] 
and  stated  in  the  presence  and  hearing  of  the] 
party  or  parties."  J 

I  think  that  the  Deputy  Magistrate |  order* 
is  not  only  illegal,  but  harsh — illegal  became 
the  adjournment  to  the  31st  was  no  legal 
adjournment  under  Section  269 — and  bra1 
because  the  dismissal  is  not  compulsory,  eveti 
when  an  adjournment  has  been  legally  made* 
All  that  the  law  says  is  "  the  Magistrate  may 
dismiss  the  complaint."     In  this  case  the 
Deputy  Magistrate  was  bound  to  be  lenient, 
considering  the  number  of  limes  fhe  case  was1 
unnecessarily  put  off.     At  any  rate,  the  Dc- 
puty  Magistrate  might  have  satisfied  himself 
as  to  complainant's  absence  a  little  awe 
carefully  than'  by  merely  calling  out  for  htt 
in  the  usual  way.     The  hardship  in  this  case 
is  all  the  stronger  because  the  accused  was 
put  on  his  defence,  and  it  might  therefore  be 
presumed  that  a  primd-facie  case  had  at  least 
been  made  out  by  complainant.    1  would 
therefore  recommend  that  the  Deputy  Magis- 
trate's  order   dismissing   the   case  on  the 
ground  of  complainant's  absence  be  reversed 

The  Deputy  Magistrate's  explanation  is 
forwarded  with  the  records  of  the  case. 

Judgment  of  the  High  Court. 

y*cksoth  J.— We  think  that  the  order  of  the  : 
Deputy  Magistrate  is  illegal,  and  that  it 
must  therefore^  set  aside,  and,  if  thecomplaia- 
ant  desires,  the  case  will  be  proceeded  witi. 
The  constant  unnecessary  adjournments  ty 
the  Deputy  Magistrate  of  this  description  of 
case  is  most  reprehensible :  and  if  it  is  the  case, 
as  the  Magistrate  states,  that  he  is  in  the  kabH 
of  making  such  adjournments  without  proj*r 
cause,  the  Magistrate  should  bring  the  matt* 
to  the  notice  of  the  Government.  # 


The  23rd  November  1871, 
Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glov* 

Judges. 

Procedure— Examination  of  compUta*0** 

Reference  to  the  High  Court,  under  Sectm  4tf    ! 
of  the  Code  of  Criminal  Procedure,  by  '* 
Sessions  Judge  of  Dinagepore. 

Nilmoney  Bhuttacharjee  on  the  part  of 
Kaminnee  Soondury  Debcy. 
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Under  Section  66,  Code  of  Criminal  Procedure,  a 
|flagistraie  is  bound  to  examine  the  complainant  and 
fcKird  his  deposition,and  then  to  pass  orders  for  sum- 
poos  or  otherw^e  as  may  be  necessary. 

Glover,  J. — Under  Section  66,  Code  of 
Criminal  Procedure,  the  Magistrate  was  bound 
to  examine  the  complainant  and  record  his 
deposition,  and  then  to  pass  orders  for  summons 
Dr  otherwise  as  might  have  been  requisite. 
Bis  order  directing  the  petition  to  be  filed  in 
(lie  office — in  other  words,  to  be  shelved — 
was  illegal,  and  must  be  set  aside. 

He  is  directed  (should  the  complainant 
wish  to  proceed  with  the  charge)  to  take  his 
examination,  and  proceed  with  the  case  ac- 
cording to  law. 


The  23rd  November  1871. 
Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Opium— ReTOcation  of  license.      *# 

Reference  to  the  High  Court,  under  Section 
434  °f  th*  Code  of  Criminal  Procedure,  by 
the  Officiating  Judicial  Commissioner  of 
Assam  in  the  case  of  Ramdass. 

According  to  Section  3s,  Act  XXI.  of  1856,  no  convic- 
tion can  be  had  under  Section  50  a  gainst  a  person  whose 
UcenstAas  not  been  recalled. 

Glover,  J. — The  Assistant  Commissioner 
.appears  to  have  overlooked  the  provisions  of 
Section  38,  Act  XXI.,  1856.  The  license  not 
having  been  recalled  (and  before  convicting 
the  accused  under  Section  50,  it  was  necessary 
to  prove  that  it  had  been  recalled),  Ramdass 
was  still  by  law  a  duly  licensed  vendor  of 
opium,  and  therefore  committed  no  offence 
cither  in  selling  the  drug,  or  in  having  more 
than  five  tolahs  of  it  in  his  possession.  The 
order  of  the  Assistant  Commissioner  is  set 
aside,  and  the  fines  (if  levied)  ordered  to  be 
returned  to  Ramdass. 


The  23rd  November  1871. 
Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Procedure— Chapter  XIV.,  Code  of  Criminal 

Procedure. 

« 

Reference  to  the  High  Court,  under  Section 
434  °f  ine  Cnde  of  Criminal  Procedure, 
by  the  Officiating  'Sessions  Judge  of 
Mymensingh. 

Jungi  Khan  versus  Hur  Chunder  Rai. 

In  a  case  apparently  coming  under  Chapter  XIV.  of 
the  Code  of  Criminal  Procedure,  where  the  complainant 
has  deposed  on  solemn  affirmation,  the  mere  denial  of  the 
accused  proves  nothing.  The  complainant's  witnesses 
should  be  examined,  and  the  investigation  proceeded 
with. 

Glover,  J. — Under  the  circumstances 
detailed  by  the -Sessions  Judge,  we  quash  the 
order  of  the  Deputy  Magistrate,  and  direct 
him  to  re-open  the  case  (supposing  the 
complainant  still  desires  to  prosecute),  and  to 
summon  the  complainant's  witnesses  in  the 
usual  way. 

It  may  turn  out  eventually  that  the  grave 
portion  of  the  charge  cannot  be  sustained,  and 
that  the  case  does  in  reality  come  under  Chap- 
ter XV.  of  the  Code  of  Criminal  Procedure ; 
but,  primd  facie,  the  matter  comes  under 
Chapter  XIV.  of  the  Code  (the  complainant 
having  deposed  on  solemn  affirmation),  and 
the  mere  denial  of  the  accused  proves  no- 
thing. The  witnesses  must  be  sent  for,  and 
the  investigation  proceeded  with. 


The  23rd  November  187 1. 
Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

False  Evidence— Jurisdiction. 

Reference  to  the  High  Court,  under  Section  434 
of  the  Code  of  Criminal  Procedure,  by  the 
Officiating  Sessions  Judge  of  Rajshahye. 

Gopal  Mozumdar  versus  Hurro  Soondery 

Boistomee. 

A  Sessions  Judge  has#no  authority  under  the  law  to 
interfere  with  the  order  of  a  Magistrate  allowing  a 
prosecution  for  false  evidence. 
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Reference. — The  Magistrate  considers  that 
I  had  no  power  to  interfere  or  to  set  aside 
his  order  permitting  the  prosecution  of  the 
mother  of  Shurnomoyee.  I-  consider  that, 
when  the  Magistrate  is  holding  only  the  pre- 
liminary investigation  in  cases  triable  by  the 
Court  of  Session  alone,  and  when  an  applica- 
tion is  made  to  the  Judge  under  Section  435> 
and  the  record  is  called  before  the  Court,  the 
Sessions  Judge  has  a  right  to  express  an  opinion 
on  the  case,  and  on  each  point  connected  with 
the  case,  as  stated  in  the  decision  of  the  Magis- 
trate. Section  434,  Criminal  Procedure  Code, 
does  not  permit  the  Court  of  Session  to  alter 
or  reverse  an  order,  but  requires  that  the 
record  should  be  forwarded. to  the  High  Court 
for  reversal,  &c,  of  the  decision  come  to  in 
the  Magistrate's  Court.  But  Section  435 
gives  the  Sessions  Court  power  to  reverse 
the  order  of  a  Magistrate  discharging  a 
prisoner,  &c,  and  I  do  not  consider  that  I 
exceeded  my  powers  when  I  gave  expression 
to  my  opinion  as  to  the  expediency  or  legal- 
ity of  giving  permission  to  the  accused  to 
prosecute  the  mother  of  Shurnomoyee  for 
giving  false  evidence. 

Judgment  of  the  High  Court. 

Jackson,  J.— We  think  that  the  Sessions 
Judge  had  no  authority  under  the  law  to 
interfere  with  the  order  of  the  Magistrate, 
allowing  the  prosecution  of  Hurro  Soondery 
Boistomee  by  Gopal  Chunder  Mozumdar, 
and  that  such  order  of  the  Magistrate  was 
in  no  way  illegal.  The  Sessions  Judge's 
order  of  the  26th  July  is  set  aside,  and  if 
Gopal  Chunder  Mozumdar  desires,  he  can 
proceed  with  his  complaint,  and  the  Deputy 
Magistrate  will  hear  and  pass  orders,  upon 
it. 

The  Deputy  Magistrate's  decision  of  the 
14th  August  dismissing  Gopal  Chunder 
Mozumdar' s  complaint  is  set  aside. 


A  cumulative  sentence  under  Section  143  of  Un 
Penal  Code  (being  a  member  of  an  unlawful  assembly] 
and  under  Section  353  (using  cjitfninal  force  againjt| 
public  servant)  was  upheld  by  the  High  Court'  **" 


case. 


Bayley,  J. — We  think  this  application 
must  be  rej  ected.  The  prisoner  wascontictdf 
under  Section  143  of  the  Indian  Penal  Code 21 
being  a  member  ^of  an  unlawful  assembly 
and  sentenced  to  four  months1  rigorou^impav! 
sonment.  He  w^s  also  found  guilty* under 
Section  353  of  using  criminal  force  against* 
public  servant. 

It  is  urged  that  such  a  cumulative  sentence; 
under  the  two  Sections  is  illegal,  and  W.  Rj 
Vol.  XII.,page  2 ,  Vol  X.,  page  63,and  Vol.  VII,: 
page  13,  have  been  cited  in  support  of  tte; 
contention.  No  doubt,  the  principles  tben> 
laid  down  support,  in  a  general  view,  thej 
pleader's  argument:  but  the  precedents  cited 
cannot  apply,  unless  the  facts  and  the  circum- 
stances are  the  same.  The,  facts  in  thosej 
cases  show  the  offences  there  to  be  so  nearfjrj 
cognate  and  similar  to  each  other  that  one: 
could  hardly  be  separated  from  the  other; 
whereas  in  the  present  case  the  offence 
under  Section  143  is  quite  different  innaluit 
from  that  under  Section  353. 

The  application  is  rejected. 

Paul,  J. — In  this  case  the  prisoner  had  been 
sentenced  to  eight  months'  rigorous  imprison- 
ment. He  mightjiave  been  sentenced  under 
the  second  charge  of  which  he  was  convicted 
to  one  year's  rigorous  imprisonment.  Under 
thtte  circumstances,  I  would  decline  to  in- 
terfere. 


The  25th  November  1871-. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Cumulative  sentence— Sections  143  and  353,  Penal 
Code—* Unlawful  assembly— Criminal  force. 

Miscellaneous  Criminal  Case  No.  1 38  of  1 87 1 . 

Gobind  Chunder  Roy  and  others,  Petitioners. 

Baboo  MohineeMohun  Roy  lot  the  Petitioners. 


The  25th  November  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Municipal  Act,  III.,  1864  (B.  C),  Sectioofr- 

Filthy  land.  • 

Miscellaneous  Criminal  Case  No.  142  of  iS/1- 
Dwarkanath  Hazrah,  Petitioner. 
Baboo  Anund  Chunder  Ghosal  for  the 
Petitioner. 

Where  the  owner  of  certain  land  livedin  *«<&" 
district,  and  was  not  proved  to  have  suffered  tM  »» 
to  be  in  a  filthy  state,«and  the  Municipal  Commissi^ 
fined  his  mooktear  under  Section  fr.  Act  'J1,  °  \Z 
B.  C,  which  empowered  him  to  fine  either  'f  fJ^L, 
occupier— Held  that  the  discretion  which  tfc»2JJ£ 
gave  had  not  been  properly  exercised— procc«*  "» 
quashed',  and  refund  of  fine  directed. 

Kemp,  J.— This  is  a  charge  broughtinthc 
first  instance  against  Baboo  Joy  K,SDC0 
Mookerjee,  ofOotturparah,whowass 
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be  the  owner  of  the  soil.  The  charge, 
)king  to  the  form  5  of  the  nuthee,  was  for 
siting  sal- leasts  for  more  than  24  hours. 
irrishChunder  Mookerjee,  a  sub-overseer  of 
Burdwan^Iunicipality,  appeared  as  prose- 
ir4  The  mookhtar,  Dwarkanath  Hazrah,  in 
fence  stated  that  the  land  belonged  to  Baboo 
ree  Mohan  Mookerjee,  the  son  of  the  afore- 
i  Jo^Kishen  Mookerjee,  upon  which  notice 
served  upon  Pearee  Mohun  Mookerjee. 
i  answer  to  that  notice,  Baboo  Pearee  Mohun 
>kerjee  admitted  that  the  land  belonged  to 
1,  but  urged  that  the  ryots  in  occupation 
liable,  and  not  the  landlord.  The 
fence  of  Dwarkanath  Hazrah  was  that  he 
the  mookhtar,  that  the  land  was  occupi- 
by  tenants,  that  his  employer  lived  in 
iher  district/  and  therefore,  to  use  the 
rds  of  the  mookhtar,  could  scarcely  be 
>le.  He  admitted  that  he  was  the  em- 
))*6  of  Baboo  Pearee  Mohun  Mookerjee. 
>on  this  Mr.  J.  Cockburn  fined  the 
>khtar  Rupees  20.  Under  Section  67  of  Act 
I.  of  1864,  B.  C,  the  Municipal  Commission- 
was  empowered  to  fine  either  the  owner 
occupier  of  the  land  ivho  suffered  the  same  to 
in  a  filthy  state.  Now,  looking  to  the  fact 
it  the  owner  of  the  land,  Baboo  Pearee 
[ohun  Mookerjee  admittedly  lives  in  another 
trict,  and  as  there  is  no  evidence  that  he 
fered  the  land  to  be  in  a  filthy  state,  we 
ink  that  the  discretion  which  the  above 
:tion  of  the  Act  gives  the  Court  has  not 
?n  properly  exercised  in  this  case.  ^Ve 
therefore  quash  the  proceedings,  and  dtrect 
that  the  fine,  if  paid,  be  refunded. 

The  Municipal  Commissioners  are  at  liberty 
to  proceed  against  the  occupiers  of  the  land, 
if  they  think  fit  so  to  do. 


The  29th  November  1871. 
m  Present  : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Evidence— Sworn  interpreters— Section  198, 
Code  of  Criminal  Procedure. 

Committed  by  the  Deputy  Magistrate,  and  tried 
h  the  Sessions  Judge  0/  Moors heda bad,  on 
a  charge  0/  giving  false  evidence. 

^  Queen  versus  ftfudun  Mundle,  Appellant. 

There  is  no  necessity  under  Section  198,  Code  of 
inminal  Procedure,  for  making-  use  of  a  regularly 

worn  interpreter  to  interpret  his  evidence  to  a  party 
mak»*  a  statement. 


1  The  point  of  law  taken  in  this  appeal  is 
that  the  exhibit  D  (the  deposition  6f  the 
accused  taken  at  the  Sessions  in  English) 
ought  not  to  have  been  received  in  evidence 
against  him,  inasmuch  as  it  had  not  been 
interpreted  to  him  by  a  "sworn"  interpre- 
ter. 

Section  198,  Code  of  Criminal  Procedure, 
provides  that,  when  the  statement  of  a  wit- 
ness is  recorded  in  a  language  which  he  does 
not  understand,  he  (the  witness)  "  may  require 
"  his  evidence  as  taken  down  to  be  interpret- 
"  ed  to  him  in  a  language  which  he  under- 
"  stands."  There  is  no  provision  for  making 
use  of  a  regularly  sworn  interpreter,  except 
in  cases  where  his  services  are  required  by 
the  Court  (Section  431,  Criminal  Procedure 
Code).  It  is  the  presiding  officer's  duty  to 
see  that  the  evidence  is  clearly  and  properly 
interpreted  to  the  party  making  a  statement, 
and  the  certificate  or  memorandum  specified 
I  in  Section  199  is  sufficient  proof,  until  the 
!  contrary  be  shown,  that  the  deponent  under- 
!  stood  all  that  was  written  down  as  deposed 
I  to  by  him.  A  sworn  interpreter  is  only  re- 
quired when  the  Court  and  Jury  are  ignorant 
of  the  language  in  which  a  witness  is  de- 
posing. 

Tfle  Sessions  Judge  was  not  quite  right  in 
telling  the  Jury  that  the  absence  of  proof  of 
sworn  interpretership  might  affect  the  degree 
of  credibility  to  be  attached  to  the  exhibit  D 
as  representing  what  the  accused  said  when  a 
witness  at  the  Sessions ;  for  the  want  of  sworn 
interpretership  would  not,  it  seems  to  me, 
have  that  effect :  the  general  question  of  cre- 
dibility, namely,  whether  the  prisoner  did  or 
did  not  make  the  statement  contained  in  ex- 
hibit D,  would,  of  course,  remain;  but  that 
the  Jury  considered. 

The  accused  has  certainly  not  been  pre- 
judiced ;  on  the  contrary,  he  has  had  somewhat 
more  than  his  rights.  • 

The  appeal  is  refected.  m 
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The  30th  November  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 

Judges. 

Revision  by  High  Court— Procedure. 

Reference  to  the  High  Court,  by  the  Officiat- 
ing Magistrate  of  Mymensingh,for  revision, 
under  Section  404  of  the  Code  of  Criminal 
Procedure,  of  proceedings  in  the  case  of 

Sheik  Hazari  versus  Chundi  Churn  Chucker- 

butty. 

Application  for  revision  by  the  High  Court  of  an 
order  passed  in  appeal  by  a  Sessions  Judge  must  be  by 
motion. 

Paul,  J. — In  this  case  an  appeal  was  heard 
by  the  Judge  from  the  decision  of  the 
Officiating  Magistrate,  and  on  that  appeal  the 
Judge  reversed  the  decision  of  the  Magistrate, 
and  released  the  prisoner  who  had  been  con- 
victed. According  to  Circular  No.  7  of  the 
High  Court,  dated  12th  August  1869,  applica- 
tion for  revision  under  the  circumstances  of 
this  case  should  be  made  by  motion  by  the 
parties  interested  or  their  pleaders.  We 
therefore  think  it  would  have  been  more  for- 
mal and  regular  to  have  left  it  either  to  the 
party  aggrieved  or  the  Government  pleader, 
if  he  thought  fit  in  the  interests  of  justice,  to 
have  moved  this  case  for  revision. 

Moreover,  we  have  read  the  decision  of  the 

Judge,  and  we  think  he  was  .quite  right  in 
is  View  of  the  law  as  applicable  to  the 
circumstances  of  this  case. 


The  2nd  December  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Mischief. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Officiating  Sessions  Judge  ofMidnapore. 

Kashi  Nath  Ghose  and  others  versus  Dino- 
bundhoo  Mytee. 

Without  evidence  that  the  accused  intended  or  knew 
that  he  was  likely  to  cause  wrongful  loss  or  damage  to 
the  complainant,  the  offence  of  mischief  under  Section 
435  of  the  Penal  Code  was  held  not  made  out. 

Kbnpy  J.—Wz  think  that  the  Judge  has 
taken  a  right  view  of  this*case. 


There  is  no  evidence  that  the  accused 
tended  to  cause,  or  knew  that  they  were  liki 
to  cause,  wrongful  loss  or^ftmage  to  the 
plainant ;  and,  in  the  absence  gi  such  inl 
tion  or  knowledge,  the  offence  of  mischief, 
defined  in  Section  425  of  the  Indian  J*i 
Code,  with  the  explanation  annexed  then 
is  not  made  out. 

The  order  of  the  Joint  Magistrate 
setaside,  and  the  fine,  if  paid,  must* be 
funded. 


The  2nd  December  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Maintenance  of  wives  and  children — Section 
316,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section  434 
of  the  Code  of  Criminal  Procedure  by  the 
Officiating  Sessions  Judge  of  Midnaport. 

Pachoo  Dass  versus  Sreemotee  Soodhamonee. 


The  Deputy   Magistrate's  order  in  this 

quashed  as  illegal,  he  having  held  that  the  wife 
not  entitled  to  maintenance  under  Section  316,  Code  of 
Criminal  Procedure,  and  yet,  without  evidence  of  die 
hui^and's  unwillingness,  but  the  contrary,  to  support 
his  infant  children,  directed  him  to  pay  her  a  monthly 
sum  as  maintenance  for  the  children. 

Reference. — The  prosecutrix  sued  her  hus- 
band for  maintenance  under  Section  31ft, 
Act  XXV.  of  1861,  on  the  ground  of  infide- 
lity and  cruelty. 

The  Deputy  Magistrate  considered  that 
the  wife,  having  failed  to  prove  her  case,  was 
not  entitled  to  maintenance,  but  directed  the 
husband  and  father  to  pay  Rs.  3  per  month 
to  the  wife  as  maintenance  for  the  two 
children. 

The  Deputy  Magistrate's  order  in   effect  • 
deprives   the  father  -of  the  custody  of  his 
children,  one  of  them  aged  three  years,  whom 
he  expressed  himself  willing  to  support  along 
with   their  mothe/  if  she   would   live   with 

him. 

• 

The  Deputy  Magistrate,  having  held  that 
the  wife  was  not  entitled  to  maintenance 
under  Section  316,  Criminal  Procedure  Code. 
ought  to  have  stopped  there,  and  not  gone 
on  to  order  an  allowance  for  the  children, 
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thereby  indirectly  enabling  the  wife  to 
effectuate  her  refusal  to  live  with  her  husband 
without  sufficienr^eason.  I  think  the  order 
was  improper,  and  that  there  is  no  sufficient 
proof  to  sustain  it. 

Tie  Deputy  Magistrate's  explanation  ac- 
companies the  reference. 

m  yudgment  of  the  High  Court. 

Kemp,  J. — We  think  that  the  proceedings 
of  the  Deputy  Magistrate  are  illegal.  He 
finds  that  the  wife  is  not  entitled  to  receive 
maintenance*,  as  she  has  not  been  able  to 
prove  that  her  husband  ill- treated  her,  or  was 
living  in  adultery  with  another  woman. 
There  is  no  evidence  that  the  husband  is 
unwilling  to  support  his  infant  children ;  on 
the  contrary,  he  states  that  he  is  willing  to 
do  so,  provided  they  reside  under  his  roof, 
and  not  in  his  father-in-law's  house.  The 
order  of  the  Deputy  Magistrate  is  quashed. 


The  2nd  December  1871. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Commitment — Trial— Wrongful  restraint- 
Slavery.         ^ 

Reference  to  the  High  Court,  under  Section  434 
of  the  Code  of  Criminal  Procedure,  by  the 
Sessions  Judge  of  Backer  gunge. 

The  Queen  versus  Firman  Ali. 

The  Sessions  Judge  was  held  bound  to  try  the  accused 
upon  his  commitment  by  the  Deputy  Magistrate  on  a 
charge,  under  Section  370,  Penal  Code,  of  having  detain- 
ed a  woman  against  her  will  as  a  slave. 

1 

l  _  _ 

Reference. — The  Deputy  Magistrate  of 
Perozepore  has  committed  one  Firman  Ali  to 
take  his  trial  at  the  Court  of  Session  on  a 
charge, under  Section  370,  Indian  Penal  Code, 
of  having  detained  one  Abidulnissa  against 
her  will  as  a  slave. 

The  evidence  goes  to  show  that  Abidulnissa 
*as  induced  under  certain  pretences  to  leave 
Calcutta  and  go  to  the  prisoner's  house  in 


Gyanpara,  and  was  there  detained  against  her 
will,  and  employed  in  a  menial  capacity. 

It  seems  to  me  that  the  ordinary  "  Bandhi,  " 
or  so-called  slave-girl,  in  a  Mussulman  family 
is  not  a  slave  in  the  legal  acceptation  of  the 
term.  There  is  no  definition  of  the  word 
slave  or  shivery  in  the  Penal  Code.  The  de- 
finition of  slavery  according  to  Bfackstone  is 
that  li  civil  relation  in  which  one  man  pos- 
sesses absolute  power  over  the  life,  liberty,  and 
fortune  of  another."  Such  a  state  of  things 
does  not  and  cannot  subsist  in  England  or 
British  territory.  The  Indian  Penal  Code 
provides  specific  enactments  to  meet  the  inva- 
sion of  life,  liberty,  and  fortune  of  one.person 
by  another,  and  therefore  if,  taking  the  pre- 
sent case  as  an  illustration,  it  be  proved  that 
Abidulnissa  has  been  detained  against  her 
will,  and  made  the  victim  of  compulsory 
labor,  Firman  Ali,  the  person  accused  of  so 
detaining  her,  is  liable  to  punishment  for  the 
offence  of  wrongful  restraint  or  wrongful  con- 
finement. As  I  understand  the  provisions  of 
the  Indian  Penal  Code,  Sections  370,  371, 
which  relate  to  slavery,  they  are  intended  to 
meet  the  case  of  persons  dealing  with"  slaves 
in  connection  ivith  a  foreign  country  where 
slavery  obtains.  In  India  itself,  although 
the  treatment  which  some  unfortunates  receive 
at  the  hands  of  their  masters  may  well  en- 
title them  to  be  regarded  as  slaves,  there  is 
no  such  thing  as  slavery  proper,  the  said 
masters  being  penally  liable  for  any  acts 
which  they  may  commit  in  violation  of  the 
liberty  of  the  subject.  The  point  raised  is 
one  of  great  importance,  for  there  can  be  no 
question  that  the  position  of  the  woman 
Abidulnissa  is  by  no  means  unique,  and  that,  if 
Firman  Ali  is  liable  under  Section  370,  Indian 
Penal  Code,  for  his  treatment  of  her  as  a  slave, 
every  Mussulman  in  the  country  who  possesses 
a  "  Bandhi"  is  liable  to  a  criminal  prosecution. 
Under  these  circumstances,  I  have  the  honor 
to  request  that,  if  the  High  Court  agree  in  my 
view  of  the  law,  they  will  quash  the  order  of 
commitment  of  the  Deputy  Magistrate. 
Judgment  of  the  High  Court. 

Glover,  J. — There  is  nothing  illegal  in  the 
commitment  made  by  the  Deputy  Magistrate. 
The  charge  preferred  was  one  of  an  offence 
punishable  by  the  Penal  Code  (Section  370), 
and  the  Sessions  Judge  was  bound  to  try  it. 
It  will  be  for  him  to  decide,  when  the  case 
comes  before  him,  whether  the  evidence  is 
sufficient  to  prove  the  offence  of  keeping 
Abidulnissa  against  her  will  as  a  slave.  The 
Sessions  Judge  has  also  by  law  the  pOM*er  of 
amending  the  charge,  should  he  think  proper 
to  do  so.  • 
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The  2nd  December  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Breach  of  the  peace— Section  3x8,  Code  of  Cri- 
minal Procedure. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge,  Sf-Pergunnahs. 

Tarafcli  Mundul  versus  Chunder  Bhoosun 
Banerjee  and  others. 

Before  initiating  proceeding's  under  Section  318,  Code 
of  Criminal  Procedure,  a  Magistrate  roust  satisfy  him- 
self  on  legal  evidence  that  there  exists  a  likelihood  of  a 
breach  of  the  peace,  and  also  record  a  proceeding  stating 
the  grounds  of  his  being  so  satisfied. 

Glover,  J. — UNDERthecircumstances  stated 
by  the  Sessions  Judge,  we  think  that  the 
Cantonment  Magistrate's  order  must  be  quash- 
ed. 

Before  initiating  proceedings  under  Section 
318,  Criminal  Procedure  Code,  a  Magistrate 
must  first  satisfy  himself  on  legal  evidence 
that  there  exists  a  likelihood  of  a  breach  of 
the  peace,  and  must  also  record  a  proceeding 
stating  the  grounds  of  his  being  so  satis- 
fied. 


The  8th  December  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Taking  illegal  gratification— Appeal— Revising 
power  of  High  Court. 

Reference  to  the  High  Court,  under  Section  434 
of  the  Code  of  Criminal  Procedure,  by  the 

Officiating  Judicial  Commissioner  of  Assam, 
in  the  case  of 

Mutty  Lall  Chuttopadhya  and  another, 

Petitioners, 

Baboo  Mohinee  Mohun  Roy  for  the  Petitioners. 


On  a  conviction  of  taking  illegal  gratification,  a  sinph 
order  to  refund  the  money  taken  is  quite  inadequate  to 
the  gravity  of  the  offence.  Altfepfigh  no  appeal  lay  in 
such  a  case,  yet  the  High  Court  upon  a  reference, hiring 
power  to  interfere,  auashed  the  convictyon. 

Bayley,  J. — I  have  carefully  gone  through 
all  these  papers.  The  Magistrate  has  con- 
victed the  two  prisoners  of  taking  illegal 
gratification,  and  sentenced  them,  the^/j/fb 
a  fine  of  50  rupees,  and  the  2nd  to  a  §ne  of 
30  rupees. 

In  the  first  place,  I  would  observe,  on  socfaa 
conviction  as  this,  that  the  simple  order  ton* 
fund  the  money  taken  is  quite  ieadequateto 
the  gravity  of  the  offence.  In  such  a  case, 
however,  the  Judicial  Commissioner  has  do 
jurisdiction  by  way  of  appeal,  and  the  order, 
is  final,  excepting  so  far  as  the  Judicial  Com- 
missioner has  the  power  to  send  the  papers 
to  the  High  Court  in  order  that  this  Court 
may  pass  such  order  as  it  thinks  proper. 

Now,  I  have  been  carefully  through  all  the 
papers,  and  I  quite  concur  with  the  Judicial 
Commissioner  in  considering  the  evidence  for 
the  prosecution  to  be  untrustworthy.    There 
is  the  grossest  discrepancy  as  to  the  locality 
where  the  money  was  borrowed,  as  to  whe- 
ther the  loan  was  to  carry  interest,  and  as  to 
the  form  in  which  the  money  was  conveyed 
to  the  prisoners.    The  mahajan  from  whom 
the  money  was  said  to  have  been  borrowed 
utterly  denies  the  transaction  on  his  oath,  and 
thft$  is  no  reason  why  he  should  favor  the 
prisoners.     The  evidence  of  the  manager  of 
the  Sidlee  estate,  Mr.     Scanlan,  in  no  way 
supports  the^ase  of  the  prosecution,  but  on 
the  contrary  shows  that  he  was  not  influenced 
by  the  sheristadar  in  the  matter  for  which 
the  money  is  said  to  have  been  given.   I 
think  the  case  is  one  where  the  High  Court 
should  interfere,  and  quash  the  conviction  by 
the  Magistrate  ;  but  as  the  local  officers  ha*e 
come  to  opposite  conclusions  on  the  evidence. 
I  think  the  decision  of  the  Deputy  Commis- 
sioner of  Gowalparah,  being  then  contrary 
to  law  as  being  against  the  evidence,  is  set 
aside.  « 

Kemp,  J. — I  have  very  carefully  considered 
this  case.  I  entirely  distrust  the  evidence 
adduced  by  the  prosecutor.  The  discre- 
pancies and  inconsistencies  in  that  evidence 
are  fully  set  forth  in  the  referring  refolutkm 
of  the  Judicial  Commissioner,  and  have  beeajj 
commented  upon  by  my  learned  colleague, r 
Mr.  Justice  Bayley.  I  entirely  concur  in  |M 
opinion  expressed  by  Mr.  Justice  Bayley,  anaf 
would  quash  the  conviction. 
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The  9th  December  1871. 
'resent : 


|The  Hon'bfe  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

m 

Murder — Mitigation  of  sentence— Power  of 
,.  High  Court  « 

The  Queen  versus  Jamal  and  others, 
Appellants. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Dacca,  on  a  charge  of 
Murder.    9 

Baboos  Kalee  Mohun  Dass  and  Durga  Mohun 
Dass  for  Appellants. 

The  High  Court  has  no  power,  even  where  there  is 
frottnd  for  doing  so,  to  mitigate  a  sentence  of  trans- 
portation for  life  passed  on  persons  found  guilty  of 
murder. 

Jackson,  J. — There  is  no  doubt  that  all 
these  prisoners  have  been  guilty  of  murder, 
and  they  must  be  sentenced  either  to  death 
or  to  transportation  for  life.  We  have  no 
power  under  the  law  to  mitigate  the  sen- 
tence of  transportation  for  life  which  has 
been  passed,  even  if  there  was  any  ground 
for  doing  so.     We  reject  the  appeal. 


The  13th  December  1871. 

Present :  « 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges.         M 

Jurisdiction  —  High     Court—  Dismissal— Tres- 
»  P*ss— Right  of  private  defence— Assault— De- 
ity— Bouses. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Officiating  Sessions  Judge  of  Mymen- 
iingh.  * 

i.  Mahomed  Jan  versus  Khadi  Sheik. 

2.  Hurnath  De  Khashkhil  versus  Joygo- 
pal  De  Sarkar. 

3-  Huris  Chundra  Das  versus  Bolai  A 11- 
dhicaree  and  others. 

4^  Sheik  Ahmuddy  versus  Anund  Mohun 
*   Mozoemdar. 

The  High  Court  declined  to  interfere  in  four  cases  of 
*™Hssalby  the  Magistrate  and  Deputy  Magistrate  re« 
|y*d  by  the  Judgte — the  first,  because  the  Judge  consi- 


because  the  Judge  considered  that  the  Magistrate's  rea- 
sons, visf.y  (1)  want  of  explanation  of  the  causeof  com- 
plainant's/rttftto?  on  the  spot  where  the  alleged  assault 
was  committed,  (2)  want  of  explanation  of  delay  in 
making  complaint,  and  (3)  want  of  material  evidence 
in  the  shape  of  bruises,  were  not  sufficient  in  law  to  jus- 
tify a  summary  dismissal;  the  third,  because  the  Judge 
considered  that  the  mere  assertion  of  a  claim  to  land 
by  the  accused  did  not  justify  the  dismissal  of  the  cri- 
minal charge  as  to  theft  of  its  produce,  and  that  the 
Deputy  Magistrate  should  be  directed  to  hold  a  proper 
enquiry  and  dispose  of  the  case  after  recording  evidence; 
and  the  fourth,  because  the  Judge  considered  that 
delay  in  making  complaint  was  not  of  itself  a  legal 
ground  for  dismissal,  particularly  where  an  explanation 
of  the  delay  is  tendered. 

Reference  in  the  1st  Case. — The  complain- 
ant, a  person  in  the  employ  of  the  accused, 
went  to  his  house,and  demanded  arrears  of  rent. 
Accused  refused  to  pay,  and  referred  com- 
plainant to  a  suit  under  Act  X.  On  com- 
plainant persisting,  accused  forcibly  ejected 
him  from  the  homestead,  and  assaulted  him. 

T^he  Magistrate  held  that  the  accused  had 
not  exceeded  his  right  of  self-defence,  and 
dismissed  the  complaint  under  Section  67. 

It  is  submitted  that  mere  persistence  in 
demand  of  rent  is  not  either  insult,  intimi- 
dation, or  annoyance  within  the  meaning  of 
Section  44 1 ;  and  (2)  that,  even  if  the  con- 
duct of  complainant  was  such  as  to  amount  to 
constructive  trespass,  the  right  of  private 
defence  ceased  as  soon  as  he  had  been  •'chas- 
ed" off  the  premises ;  and  that  (3)  enquiry 
was  necessary  to  determine  whether  the  vio- 
lence used  was  in  excess  of  that  necessary 
and  allowable  under  the  circumstances  ;  the 
Magistrate  seems  to  have  been  guided  solely 
by  the  absence  of  bruises  or  other  marks. 

Reference  in  the  2nd  Case. — The  complainant 
stated  he  was  walking  about  near  the  house 
of  accused  Joygopal,  when  he  met  him,  and 
assaulted  him,  because  of  complainant's  having 
obtained  a  decree  against  him. 

The  record  of  the  examination  of  com- 
plainant (under  Section  66)  is  very  brief, 
an£.it-»-net  -statexLtkai.lie_jyas.asked_wh^ 
he  delayedjq^  come  to  Court^  or  why  ne  was 
walking  near  theTiouse  of  accused  :  tne  Ma- 
gistrate, "however,  probably" asked  "thVques- 
tions,  and  was  not  satisfied  with  the  replies, 
and  did  not  record  them  :  there  are,  I  think, 
many  reasons  for  preferring  the  former  cus- 
tom of  a  detailed  written  complaint  in  Ben- 
galee. 

The  complaint  was  dismissed  for  reasons 
assigned  by  the  Magistrate — (1)  want  of  ex- 
planation of  the  cause  of  complainant's  presence 
on  the  spot :  (2)  want  of  explanation  of  delay: 
(3)  want  of  material  evidence  in  the  shape 
of  bruises.  It  is  submitted  that  thesa  are 
not  sufficient  in  law  to  justify  a  summary 
dismissal :  the  2nd  and  3rd  are  really  one,  for 
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the  marks  would  probably  disappear  in  a 
week.*  As  I  have  previously  reported  to  the 
Honorable  Court,  the  Magistrate  is,  I  have 
reason  to  believe,  in  the  habit  of  dismissing 
complaints  of  this  nature  for  this  and  simi- 
lar reasons ;  and  it  does  not  appear  that  (in 
this  case  at  least)  there  is  any  satisfactory 
and  sufficient  ground  for  the  dismissal,  for 
it  is  not  unlikely  the  man  was  unable  to 
walk  at  first,  and  resides  at  a  considerable 
distance  from  the  station. 

Reference  in  the  3rd  Case. — The  complain- 
ant was  a  servant  of  one  Gobind  Deb,  and 
stated  that  his  master's  bamboos,  fruit,  &c, 
the  produce  of  his  homestead,  had  been  taken 
by  the  accused  (also  a  Brahmin)  who  held 
the  adjacent  land.  The  Deputy  Magistrate 
recorded  the  complaint  in  six  lines,  and  ask- 
ed no  questions  as  to  the  date  of  occurrence, 
extent  of  the  theft,  relationship  of  the  «par- 
ties,  cause  of  his  master  not  appearing  in  per- 
son, and  other  points  necessary  to  enable  him 
to  exercise  a  proper  discretion  under  Section 
67;  he  at  once  summarily  dismissed  the  case, 
and  referred  the  complainant  to  the  Civil 
Court. 

Apart  from  these  defects  in  the  examina- 
tion of  the  complainant,  there  is,  I  think,  a 
serious  error  in  law  in  this  dismissal.  The 
mere  assertion  of  a  claim  to  land  by  accused 
does  not  justify  the  dismissal  of  the  criminal 

charge    as    to 

•"  A  Magistrate  ought  to  hear  theft  of  its  prO- 

"  evidence  in  support  of  a  charge  <Juce     vjje   7* 

"  before  dismissing  the  complaint.  t>    t      p       a 

"  A  bare  assertion  bv  an  accused.  ■"•    *Jm    **•»    "P" 


A  bare  assertion  by  an  accused, 


"entertain  the  charge  of  theft."         lei.      To    refer 

all  such  cases 
to  the  Civil  Court  is  a  virtual  denial  of  jus- 
tice; and  it  is  submitted  for  the  consideration 
of  the  Hon'ble  Court  that  the  Deputy  Magis- 
trate should  be  directed  to  hold  a  proper  in- 
quiry, and  dispose  of  the  case  after  recording 
evidence. 

There  has  been  some  delay  in  this  refer- 
ence, owing  to  the  petition  being  at  first  un- 
der Section  435,  and  subsequently  there  has 
been  a  delay  of  five  weeks  in  the  Magistrate's 
office  (to  which  the  Magistrate's  attention 
has  been  called). 

The  Deputy  Magistrate's  explanation  is 
annexed  :  he  in  no  way  replies  to  the  remarks 
made  on  the  above  points,  and  seems  to  have 
been  partly  influenced  by  the  accused  being 
a  Brahmin. 


t  i6*W.  R.,  Criminal  Rulings,  p.  18. 


Reference  in  the  4th  Case. — The  complaint, 
one  of  theft  of  crops,  was  laid  before  the 
Magistrate  on  22nd  November :  the  com- 
plainant alleged  that  the  delay  ^f  12  days  ia 
coming  to  Court  was  owing  to  sickness. 

The  Magistrate  disbelieved  the  plea,  and 
dismissed  the  case  at  once,  on  the  ground' 
that  he  should  have  come  at  once  to  his  camp 
in  the  vicinity.  •. 

From  the  Magistrate's  explanation*  bow- 
ever,  it  would  seem  that  his  camp  on  tite 
10th  November  was  at  Guffergong,  which  a: 
1 2  miles  from  the  place  of  the  alleged  occur- 
rence but  across  the  river,  and#on  the  nth 
and   13th  his  camp  was  at  Rowha  (about  3 
miles  by  the  map,  but  according  to  the  Ma- 
gistrate 1  £  hours'  journey) ;  it  also  is  apparent  J 
that  the  Magistrate  was  not  always  with  his  1 
camp,  but  made  excursions,   which  would  ; 
not  facilitate  the  petitioner's  finding  him. 

Allowing  that  the  Magistrate  was  on  the . 
nth  November  within  6  miles  of  the  place, 
it  is  not  to  be  assumed  the  complainant  knete  1 
of  his  movements  :  if  he  knew  of  his  going , 
into  camp  at  al  1,  he  would  not  know  of  his  ' 
retracing  his  steps  from  Guffergong  to  Rowha, 
and  might  have  preferred  the  going  10  miles  ; 
in  the  other  direction  to  the  s udder  station 
for  a  certainty,  to  the  vague  search  for  the 
Magistrate's  camp.     I  cannot  consider  even 
6  miles  as  in  the  vicinity. 

If,  however,  the  man  was  realty  sick,  the 
question  of  the  Magistrate's  camp  becomes 
of #10  moment,  since  he  was  unable  to  go  to 
any  place.  On  this  point  the  Magistrate  re- 
lies only  on  his  own  inspection  (vide  ex- 
planation) ;  fee  did  not,  however,  record  this  ; 
on  the  deposition,  and  it  is  submitted  he 
should  either  have  sent  the  man  to  the  Civil 
Surgeon  for  report,  or  have  allowed  evidence 
to  be  tendered. 

There  is  no  limitation  in  criminal  cases, 
and  it  is  most  unlikely  a  man  would  leave 
his  harvesting  to  come  to  Court  with  a  false 
charge.  • 

I  submit^  therefore,  for  the  consideration  of 
the  Hon'ble  Court,  (1)  that  delay  of  itself  is 
not  a  legal  ground  for  dismissal ;  (2)  that,  m 
if  an  explanation  of  the  delay  is  tendered, 
it  should  at  least  receive  consideration  ; 
(3)  that  the  Magistrate's  argument,  from  his 
camp  being  in  the  vicinity,  is  unsound. 

Judgment  of  the  High  Court. 

j\larkby,  J. — We  do  not  think  we  should  be 
justified  in  interfering  in  either  of  these  four 
cases.  We  do  not  think  we  are  in  a  position 
to  say  that,  as  a  matter  of  law,  the  Magis- 
trate in  either  case  acted  illegally  in  dis- 
missing the  cases. 
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The  1 6th  December  1871.  Under  these  circumstances,   I  think  the 

indictment  for  falsely  charging  cannot  be  sus- 
S  *r*5€nt-'  tained,  and  I  must  quash  the  conviction,  and 

tl    it     •!  i#   t-   ti  v  j  i-   i     1  direct  the  release  of  the  appellant. 

The  Hon  ble  F.  B.  Kemp  and  L.  Jackson,  rr 

Judges.  ^he  Magistrate  must  pass  a  judicial  deci- 

,  sion  upon  the  charge  of  theft  after  hearing  the 
Procedure— Theft— False  charge.  appellant's  evidence,  and  thereafter,  if  neces- 

„      •  _  0     .       sarv,   proceed    under    Section    211,    Indian 

fteference  to  the  High  Court,  under  Section  \       ' 

434  of  the  Code  of  Criminal  Procedure,  l  enal  Lode- 

by  the  Officiating  Sessions  fudge  of  Mid-  Remarks  by  the  Sessions  fudge. 

uapore,  in  the  case  of 

*  The   proceedings   were  instituted  on   the 

Bishoo  Barik.  '  1st  July,  and  hearing  fixed  for  14th.     On  the 

1  5th,  convict  complained  under  Section  66  > 
Where  a  charge  of  theft  was  reported  by  thr  ,»ol;ce  ,      d         examined,  but  no  order  made  under 

to  be  false,  Held  that  the  Magistrate  ought  first  to  ,  ' 

have  enquired  into  the  charge  of  theft,  and  pass  some  .  Section  67.      On  the  7th,  COnvtCt  was  admitted 

aiders  upon  it  before,  proceeding  under  Section  21 1  of  the  ' 

Penal  Code  t6  enquire  into  the  offence  of  false  charge.    ;  to  bail,  and  On  the  14th  the  accused  appeared 

*m  *        j   r  ji    r>  and  was  examined,  and  this  case  under  Sec- 

Statement  of  the  Case.  ,..».- 

,  tion  2 1 1  made  over  to  the  Joint  Magistrate. 

In  appeal  from  a  conviction  under  Section  j      The  police.report  bejng  no  evidence,  the 

in.  Indian  Penal  Code,  this  Court  quashed  I  Magistrate  had  nothing  before  him  on  the 

fte  conviction,  recording  the  following  obser-  ,       fc  but  lhe  convicl>s  examination  and  that  of 

,ons :~~~  J  his  accused.     Under  such  circumstances.,  he 

I  regret  to  say  that  I  think  I  am  compcll-  was  bound  to  proceed  under  Section  67,  Cri- 
tdio  quash  this  conviction  upon  a  technical  minal  Procedure  Code  The  convict  had  a 
pound.  right  to  an  adjudication  under  that  Section 

The  charge  made  by  the  appellant  was'one  '  upon  the  point  whether  there  was  sufficient 
of  iheft  before  the  police,  who  reported  it    ground  for  proceeding, 
false;  thereupon   the    Magistrate    instituted1      The  mere  order  of  reference  of  the  charge 
proceedings  under  Section  211,  Indian  Penal  '  under  Section  211  left  the   convict's  charge 

Code,  on  the  1st  July.  !  PemUn*'  and  invalidates  lhe  subsequent  pro- 

ceedings against  him. 
But  upon  the  5th  July  the  appellant  ap-        x  nQte  the  cases  at  8  W.  R.  12 ;  10  W.  R. 

pcared  in  Couit,  and  formally  renewed  the    fii.  and  u  w    R    54  .  als0  I3  w    R<  ^ 

tbar9e-  15  W.  R.  53;  also  3  W.  R.  47;  7  W.  R. 

This  petition  was  orderd  to  be  brought ''  45>  47;  and  '5  w«  R-  87  J  l6  W-  R<  l8- 
°n  at  the  hearing  of  the  case  under  Section  Judgment  of  the  High  Court. 

*n.  Indian  Penal  Code  ;  but  subsequently  no  Kmp^  y  __\ve  think  that  the  procedure 
orders  were  passed  upon  it,  and  it  has  not  suggeste'd  t0  be  followed  by  the  Judge-01*., 
been  disposed  of.  .  .  fifSt  lQ  enquire  int0  the  charge  0f  theft,  and 

The^harrge  <was  one  which  could  not  be  pass  some  orders  upon  it  before  proceeding 
dismissed  without  inquiry,  and  in  point  of  under  Section  211  to  enquire  into  the  offence 
«ct  the  accusation  was  still  pending  when  |  of  false  charge — was,  under  the  circumstances 
^appellant  Mas  convicted.  of  this  case,  a  proper  procedure. 

'  "  • 
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The  1 6th  December  1871. 
Present : 


The  Honble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Theft— Julkur-rights. 


the  Sessions  Judge  of  East  Durdwan. 
Khelter  Nath  Dutt 


declared  b>  the  highest  Coart  in  the  country 

to  have  no  right  to  fish  in  toese  waters,  coo-l 

tinues  to  fish  against  the  proprietor's  wjjfc  to 

liable  to  be  brought  up  for  thf  theft  of  thej 

1  fish  he  has  taken.    To  hold  otherwise  is  10 

I  drive   the  prosecutor  again   into  the  Civil 

,  Court,  although  it  has  already  been  decide 

between  him  and  the  accused  that  the  land 
Reference  to  ifo  High  Court  under  Section  ;  ha$  nQ  rf  ^  {Q  figh  |ft  these  ^Xm     im\ 

474  of  the  Code  of  Criminal  Procedure,  oy  \  Q  .  c    ,     n 

9J*  -'    -       -     J      -  -    -  -     -  !  that  the  ruling  in  the  case  of  the  Que* 

vs.  Kalichurn  Misser,  page  $5,  Vol.  VII, 

B.  L.  R.,  Appendix,*  supports  tny  view  of  fe] 

law.    As  urged  before  me,  the  effect  of  the' 

Deputy  Magistrate's  finding  is  to  drive  the! 
prosecutor  into  the  Civil  Court  to  establish 
a  right  which  the  High  Court  have  already 
found  that  he  exercises,  and  has  a  right  to 
exercise,  and  to  encourage  the  accused  to; 
continue  to  fish  in  waters  to  which  they  have 
no  right. 

I  think  that  the  Deputy  Magistrate  should 
be  directed  to  try  the  accused  upon  a  charge 
of  theft. 


versus 


Indro  Jalia  and  others. 

Inability  to  prove  a  prescriptive  right  to  fish  within 
certain  limits  free  from  payment  of  rent  is  quite  distinct 
from  the  want  of  right  of  any  kind  to  fish  therein, 
rendering  a  person  so  fishing  liable  to  be  brought  up  for 
the  theft  of  fish  taken  by  him. 

Reference. — The  prosecutor  charged  the 
accused  with  theft  of  fish  taken  by  him 
from  that  part  of  the  river  over  which  the 
prosecutor  exercises  proprietary  rights.  The 
Peputy  Magistrate  of  Culna,  before  whom 
the  case  came,  has  dismissed  the  charge,  be- 
cause he  considers  that  the  decision  of  the 
High  Court  upon  which  the  prosecutor  relies 
as  proof  of  his  proprietary  right  is  a  quali- 
fied one,  and  does  not  rule  that  the  fishermen 
have  no  right  to  fish  in  the  portion  of  the 
river  under  dispute  in  the  civil  suit. 

I  consider  that  the  Deputy  Magistrate  is 
in  error  in  holding  this  view.  I  think  that 
the  decision  of  the  High  Court  clearly  estab- 
lishes that  the  accused  have  no  right  to  fish 
in  the  part  of  the  river  Ganges  specified.  In 
the  words  of  Mr.  Justice  Kemp,  "  the  Sub- 
"  ordinate  Judge  found  on  the  evidence  that 
"  the  two  julkurs  in  dispute  had  been  settled 
"  by  or  purchased  from  the  Government,  and 
"that  the  defendants  were  entitled  to  the 
"exclusive  right  of  fishing  in  these  julkurs.'' 
That  finding  was  upheld  by  the  High  Court. 


Judgment  of  the  High  Court. 

Kemp,  J. — We  take  the  same  view  of  this 
case  as  the  Deputy  Magistrate  has  done. 

*Fhe  decision  of  the  High  Court,  referred 
to  by  the  Deputy  Magistrate  and  Sessions 
Judge,  was^o  the  effect  that  the  fishermen, 
plaintiffs  in  that  case,  had  not  established  a 
against  their  zemindar,  the  defendant  in  the 
same  case,  a  prescriptive  right  to  fish  with- 
in certain  limits  free  from  payment  of  rtnl 

We  did  not  find  that  the  fishermen  had  DO 
right  of  any  kind  to  fish  in  the  river.  •M* 
we  decided  was  that  they  had  not  proved  a 
right  to  fish  free  from  payment  of  rent  either^ 
by  grant  or  by  user  for  such  a  lengthened 
period  as  to  raise  the  presumption  of  * 
grant. 

The  Deputy  Magistrates  <kcisk>n,«lisn»s- 
ing  the  charge  of  theft,  appears  to  us  to  be 


It  seems  to  me  that  a  "  jalia  "  (one  of  the  \  a  proper  one.    The  papers  are  retorned. 
plaintiffs  in  that  case),  wjio,  after  having  been 


*  Antet  p.  18. 
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The  20th  December  1871. 

\  Present  : 

# 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

1 — Sections  23D  and  66B  and  Chapter 
XX.J  Code  of  Criminal  Procedure— Plea  of 
want  of  jurisdiction. 

Reference  to  the  High  Court,  under  Section 
434  °flh*  Code  of  Criminal  Procedure,  by 
the  Officiating  Sessions  Judge  0/  Tirhoot. 

Messrs.  Macdonald  and  Macrae 

versus 
Mr.  Riddell. 

Mr.  Rm  T.  Allan  for  Mr.  Riddell. 

The  power  of  a  Magistrate  to  delegate  the  receiving 

flf  complaints  under  Section  66B,  Code  of  Criminal  Pro- 

«d»re,  is  not  equivalent  to  the  power  of  the  Local 

Government  to  invest  with  local  jurisdiction   under 

Section  23D;  and  no  Magistrate  can  act  under  Chapter 

XX.  who  has   not  been  legally  invested  with  local 
jurisdiction. 

No  order  of  the  Local  Government  under  the  latter 
Section  can  legally  have  retrospective  effect. 

A  plea  of  want  of  jurisdiction  may  be  taken  in  the 
High  Court,  though  not  taken  below. 


Ainslie,  J.—Tms  is  a  reference  from  the 
Officiating  Sessions  Judge  of  Tirhoot,  who 
proposes  that  an  order  made  by  the  Joint  Ma- 
|  gistraje  of  that  District,  under  Section  308  of 
!  the  Criminal  Procedure  Code,  dated   18th 
August  1871,  should  be  quashed  for  want  of 
•jurisdiction.     He  cites  the  case  reported  in 
J  J5  Weekly    Reporter,    Criminal    Rulings, 
P*ge  36,  as  authority  for  the  view  taken  by 
him.    Mr.  Allan  appeared,  in  support  of  the 
Joint  Magistrates  order,  and  contended  that 
foe  Joint  Magistrate  was  in  fact  in  charge  of 
the  Sadder  Sub-division  of  the  District,  and 
therefore  competent  to  proceed  under  Sec- 
tion 308 ;  and  that,  even  if  this  were  not  the  ' 


case,  the  objection  was  taken  too  late,  and 
should  not  prevail. 

It  appears  that,  by  an  order  of  the  Govern- 
ment of  Bengal,  Joint  Magistrates  were  put 
in  charge  of  the  Sudder  Sub-divisions  of  the 
districts  to  which  they  were  appointed ;  but 
by  a  subsequent  order,  dated  10th  May  1871, 
this  arrangement  was  set  aside.  This  last  order 
was  followed  by  correspondence  between 
the  Magistrate  of  Tirhoot,  the  Commissioner 
of  Patna,  and  the  Government  of  Bengal, 
which  terminated  with  a  letter  of  the  24th 
September  1871  to  the  Commissioner,  from 
which  the  following  is  an  extract : — 

Pgra.  2. — "In  reply  I  am  desired  to  say  with 
reference  to  para.  14,  that  a  Sub-divisional 
Officer  may  make  over  cases  to  other  Subor- 
dinate Magistrates  placed  under  him  under 
Act  VIII.  of  1869,  Section  36 ;  and  that,  when 
the  Magistrate  is  absent,  and  the  Joint  Magis- 
trate or  other  officer  is  put  in  charge,  the 
Lieutenant-Governor  thinks  that  that  officer 
may  be  considered  to  be  Sub-divisional  Offi- 
cer pro  tempore:  should  any  doubts  arise 
as  to' the  legality  of  this  course,  the  diffi- 
culty may  be  easily  obviated  by  the  Magis- 
trate himself  prescribing  what  officers  are 
competent  to  hear  what  cases  (according  to 
the  description  of  cases  or  the  locality),  so 
that  the  transfer  of  such  cases  may  not  at  all 
be  necessary." 

On  the  25th  May  1871,  the  Officiating 
Magistrate,  Mr,  Worsley,  had  placed  Mr. 
Hodgkinson,  the  Joint  Magistrate,  in  charge 
of  the  Sudder  Sub-division,  and  on  the  1st 
September  Mr.  Halliday,  on  receipt  of  the 
Commissioner's  letter  of  the  29th  August 
1 87 1,  made  an  order  to  the  same  purport, 
with  retrospective  effect  to  the  25th  May. 
The  order  under  Section  308  was  made  on 
the  1 8th  August  1871. 

Looking  at  the  terms  of  Section  2  3D  of 
the  Criminal  Procedure  Code,  which  *runs 
thus — "The  Local' Government  paay 'invest 
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any  Magistrate  with  the  local  jurisdiction  in 
a  particular  parf  of  a  district  declared  by 
Section  18  to  be  deemed  a  division  of  a  dis- 
trict, and  may,  from  time  to  time,  alter  the 
limits  of  such  local  jurisdiction" — it  is  clear 
the  Government  alone  can  appoint  any  Magis- 
trate to  the  charge  of  a  division  of  a  district. 
Mr.  Allan  contended  that  under  Section  66B 
the  Magistrate  was  authorized  to  empower 
Mr.  Hodgkinson  to  entertain  all  cases  on 
complaint  preferred  directly  to  himself  or 
on  the  report  of  a  police-officer,  and  that 
the  Joint  Magistrate  was  therefore  compe- 
tent to  receive  and  deal  with  the  complaint 
of  Mr.  Riddell  in  the  present  case.  ^But 
we  think  that  the  word  "  complaint'*  must 
here  be  limited  to  complaints  of  offences 
punishable  by  a  Magistrate  with  fine  or  im- 
prisonment. A  comparison  of  the  opening 
Sections  of  Chapters  XII.,  XIV.,  and  XV.  of 
the  Criminal  Procedure  Code  with .  the  first 
Section  of  Chapter  XX.,  clearly  shows  this. 
In  Section  179  complaints  to  a  Magistrate 
having  power  to  commit  persons  for  trial 
before  the  Court  of  Session,  and  in  the  248th 


trate  to  delegate  the  receiving  of  complaints 
under  Section  66 B  is  not^equivalent  to  the 
power  of  the  Local  Government  to  invest 
with  local  jurisdiction  under  Section  2jD, 
and  no  Magistrate  can  act  under  ChaptefXX. 
who  has  not  been  legally  invested  with  locaj 
jurisdiction.  If  the  orders  of  Government' 
of  the  24th  September  1871  distinctly  Wast- 
ed Mr.  Hodgkinson  with  local  jurisdiction,, 
which  certainly  they  do  not  do,  we  coold 
not  hold  that  there  was  anything  in  them  to 
warrant  their  having  retrospective  effect,  and 
neither  Mr.  Worsley's  order  of  the  25th 
May  1 87 1,  nor  Mr.  Halliday's  order  pur- 
porting to  have  retrospective  effect  of  tbe 
1  st  September  1871,  are  of  any  legal  effect 
as  far  as  concerns  the  matter  now  before  us. 

The  objection  taken  to  the  ground  on 
which  the  Judge  questions  the  jurisdiction 
of  Mr.  Hodgkinson  to  make  the  order  of 
the  1 8th  August  1871  must  therefore  fail. 


As  to  the  second  part  of  Mr.  Allan's  conten- 
tion, we  are  of  opinion  that  the  plea  of  want  of 

jurisdiction  may  betaken  now,  though  not 
and  2  57th  Sections  complaints  to  a  Magistrate,  j  ^  below    Ndthc;  the  ignorance  tknd  c^. 

1.  e.,   any  Magistrate  authorized  to  receive  !  scquent  silence  of  the  parties>  nQr  thdr  ^ 
complaints  of  offences  triable  by  the  Court    sent>  can  ves«fa  Magistrate  with  powerswhich 
of  Session,  or  punishable  by  the  Magistrate  \he  ,aw  does  not  g|ve  him      Jn  Archbo}dt  p. 
with  imprisonment  for  a  term  exceeding  or  not !  IM  (E(L   l8s6)    it  -s  said;  <•  But,  although  , 
exceeding  six  months,  are  spoken  of ;  but  in  j  the  defendant  may  plead  to  the  jurisdiction 
♦Section  308  the  words  arc :     "  Whenever  the    in  snch  a  case>  lhere  are  but  few  -instanc^ 
Magistrate  of  a  district  or  of  a  division  of  a  ;  in  which  he  is  ob]iged  to  have  recourse  10 
district  considers  that  any  unlawful  obstruc-    guch  a  plea      If  thc  offence.were  committed 
tion  or  nuisance  should  be  removed    *     *    *  |  out  of  the  jurisdiction  of  the   Court,  thc   I 
he  may  issue  an  order/*  &c.    The  source  I  defendant  may  take  advantage  of  this  under  j 
of  his  information  may  be  a  complaint  by  .  the  generai  issue;  0r  if  the  objection  appear    j 
some  private  individual,  using  the  word  'com .  [  upon  the  face  of  the  record>  he  may  demur#    | 
plaint'  in  its  common  acceptation  ;  but  it  is  not   or  (it  should  seem)  move  in  arrest  of  judg-    | 
because  he  has  a  complaint  before  him  that    ment>  or  bring  a  ^rjt  of  error.  " 
he  has  authority  to  proceed  under  Chapter  j  %  i 

XX.,  but  because  the,  being  the  officer  specially  ,      We  concur  with  the  Sessions  Judge,  and 
entrusted  with  the  local  jurisdiction  in  the  ;  set  aside  the  orders  of  the  Joint  Magistrate 


whole  or  the  specific  part*of  a  district,  consi- 
ders it  necessary.    The  power  of  a  Magis- 


dated  1 8th  August  1871  in  this  case  for  want 
of  jurisdiction. 


*  Misprint  in  Original  Edition, 


CIVIL>:iRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Cancels  Circular    No.  7,  dated  22nd    March 
;    1871,   and  restores  Circular  No.   1,  dated  4th 
1  *  January  1871,  regarding:  the  transmission  of 
reco/ds  by  the  post 


CIVIL  CIRCULAR  No.  16. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort   William  in 

»  Bengal,  to  all  Civil  and  Sessions  Judges  and 
District  Magistrates,  dated  Calcutta,  the 
22nd  May  i8yr. 

(Civil  and  Criminal  Sides.) 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  ihe  Hon'ble  G.  Loch,  H.  V. 
Bayley,  A.  G.  Macpherson,  and  K.  Jackson, 
Judges, 

The  Court  having  been  informed  byjthe 
Officiating  Postmaster-General  of  Bengal 
that  he  has,  by  a  Circular  No.  J,  dated  24th 
April  1 87 1,  cancelled  as  erroneous  his  former 
Circular  No.  95,  dated  30th  December  1870, 
of  which  a  copy  was  circulated  by  the  Court 
with  its  Circular  Order  No.  7,  dated  22nd 
March  187 1,*  in  supersession  of  its  forrrer 
instructions  (Circular  Order  No.  1,  dated  4th 
January  last);f  and  as  it  now  appears  that 
those  instructions  were  correct,  the  Circular 
Order  of  the  22nd  March  1871,  No.  7,  is 
hereby  withdrawn,  and  the  Court  directs 
that  the  instructions  conveyed  in  its 
Circular  Order  of  the  4ih  January  1S71, 
No.  i,J»e  observed  as  if  they  had  never  been 
superseded. 

*  15  W.  R.f  Civil  Circulars,  p.  12. 
t  15  W.  R.,  Civil  Circulars,  p.  1. 


Circulates  rules  for  the  admission  of  appeals. 

CIVIL  CIRCULAR  No.  17. 

From  the  Off  dating  Registrar  0/  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  District  Judges  and  Subor- 
dinate Judges,  dated  Calcutta,  the  2jrd 
May  i8jr. 

(Civil  Side.) 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.  Kemp,  L.  S.  Jackson,  J.  B. 
Phear,  A.  G.  Macpherson,  E.  Jackson,  F. 
A.  Glover,  Dwarkanath  Milter,  \Y.  Ainslie, 
G.  C.  Paul,  and  O.  C.  Mookerjee,  Judges, 

It  having  come  to  the  knowledge  of  the 
Court  that  memoranda  of  appeals  are  fre- 
quently filed  in  the  Lower  Appellate  Courts, 
bearing  the  endorsement  of  pleaders  who, 
when  the  appeal  comes  on  for  hearing,  betray 
a  more  or  less  complete  want  of  acquaintance 
with  the  case,  and  even  with  the  grounds  of 
appeal,  to  the  loss  of  public  time,  the  detri- 
ment of  suitors,  and  the  utter  neglect  of  their 
professional  duty,  the  Court  lays  down  the 
following  rules,  to  which  the  sanction  of  the 
Governor-General  in  Council  has  been  obtain- 
ed, for  the  guidance  of  Subordinate  Courts 
in  ihe  admission  of  appeals. 

RULES 

FOR  THE 

Guidance  of  Subordinate  Courts  in  the  Admis- 
sion of  Appeals,  made  by  the  High  Court, 
and  sanctioned  by  the  Governor-General  in 
Council,  under  Section    15  of  24  and  25 

Victoria,  Chap  let  104.  m 

e 


\  ■ 
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i.  ^ll  petitions  of  appeal  in  the  Subor- 
dinate Appellate  Courts  shall  be  presented 
in  open  Court  either  by  the  party  in  person, 
or  his  "  recognized"  agent,  within  the  mean- 
ing of  that  term  in  Section  17,  Code  of 
Civil  Procedure,  or  by  a  pleader. 

2.  In  every  case  in  which  the  petition  is 
presented  by  a  pleader,  the  grounds  of  appeal 
shall  be  drawn  and  signed  by  a  pleader  who, 
at  the  foot  of  the  petition  of  appeal,  shall 
subscribe  the  following  statement : — 

"  I  certify  that  I  have  examined  the  record 
in  this  case,  and  that,  in  my  opinion,  there 
are  good  grounds,  as  above  set  forth,  for  this 
appeal;  and,  having  prepared  it,  I  undertake 
to  appear  and  support  the  appeal  before  the 
Appellate  Court." 

3.  In  every  case  in  which  the  petition  of 
appeal  is  presented  by  the  paity  in  person  or 
by  a  recognized  agent,  and  a  pleader  is  after- 
wards retained  by  such  party  to  support  his 
appeal,  the  pleader,  before  being  allowed  to 
appear  to  support  the  appeal,  shall  subscribe 
and  file  in  Court  the  following  statement, 
which  shall  be  annexed  to  the  petition  of  ap- 
peal : — 

"  I  certify  that  I  have  examined  the  re- 
cord and  the  grounds  of  appeal  in  this  case, 
and  that,  in  my  opinion,  the  grounds  of  ap- 
peal are  good,  and  I  undertake  to  appear  and 
support  them  before  the  Appellate  Court." 


Cancels  7  Circular  Orders  which  have  ceased  to 
be  necessary  since  the  new  Registration  Act 
(VIII.  of  1871)  came  into  force. 

CIVIL  CIRCULAR  ORDER  No.  18. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges,  dated  Calcutta, 
the  6th  July  1871. 

(Civil  Side.) 

Present : 

The  Honble  J.  P.  Norman,  Officiating  Chief 
Jmtice,  and  the  Ilon'ble  G.  Loch,  L.  S. 
Jacfeon,  A.  G.  Macpherson,  and  E.  Jack- 
son, Judges. 


The  Circular  Orders  noted  on  the  margin, 

having  ceased  to  be 

No.  3i,  dated  27th  July  1863.  _^T.. 

19th  June  1866. 


„  U 

„  37 

»»  39 

,.  « 

,.  7 


20th  Sept.  1866. 
39th  Sept.  1866. 
37th  Feb.  1867. 
1  ith  Mar.  1870. 
7th  June  1870. 


necessary  since  ibe 
1st  July#i87i,  whea 
the   "  Indian  Regit-  • 
tration    Act,   i%i/' 
came  into  force  {vide 

Section  i,  Act  VIII.  of  1871),  are  hercbjr- 

cancelled,  except  in  so  far  as  they  supetjedd 

any  orders  of  prior  date. 


Calls  attention  to  Section  243,  Act  VIII.  of 
1859,  regarding  the  appointment  of  a  Manager 
for  property  which  has  been  attached.  ! 

CIVIL  CIRCULAR  ORDER  No.  19. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fori  William  in 
Bengal,  to  all  Civil  Judges,  Lower  and 
Extra- Regulation  Provinces,  dated  CW- 
cutla,  the  nth  July  187 r. 

(Civil  Side.) 

•        Present; 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  A.  G.  Macpherson,  and  E.  Jack- 
son, Judges.  • 

The  High  Court,  having  recently  had  un-  ( 
der  consideration  a  number  of  cases  in  which 
it*  plainly  appeared  that  the  provisions  of  Sec- 
tion 243  of  the  Code  of  Civil  Procedure  had 
been  abused,  thinCs  it  proper  to  call  the  at- 
tention of  the  Civil  Courts  generally^  the 
purpose  for  which  that  Section  was  intended, 
and  to  prescribe  certain  rules  for  the  better 
carrying  out  of  that  purpose. 


•  • 


•     • 
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2.  By  Section  243,  Act  VIII.  of  1859,  it 
is  enacted  that,  *'  when  the  property  attached 

shaJl  consist  of  debts  due 

.  .  .  .  #or  of  lands,  houses,  or  other 
immoveable  property,  it  shall  be  competent  to 
the  Court  to  appoint  a  manager  of  the  said 
property,"  &c,  kc. 


1. 


3.  The  power  to  appoint  a  manager  is 
consequently  given  to  the  Courts  in  respect ; 
of  property  belonging  to  the  party  liable 
under  the  decree,  which  the  execution-credi- 
tor may  hare  attached  with  a  view  to  sale  ;  and 
Section  2$j  has  no  application  whatever, 
except  to  property  which  is  actually  tinder 
attachment, 

4.  It  is  plain  that  what  the  Legislature 
intended  by  this  and  some  analogous  provi- 
sions of  the  Code  was  to  prevent  needless 
sacrifice  of  the  judgment* debtor's  property 
by  a  forced  sale,  and  at  the  same  time  to  pro- 
vide for  the  satisfaction,  within  a  reasonable 
time,  of  the  creditor's  claims. 

5.  The  late  Sudder  Court,  in  paragraph 
54  of  their  Circular  Order,  dated  29th  July 
1859,  directed  that  care  should  be  taken  not 
to  exercise  the  power  given  by  Sections  243 
and  244,  "  so  as  to  inflict  an  injury  on  the 
decree-holder." 

6.  While,  therefore,  a  judicious  us^  of : 
the  power  conferred  by  the  Section  may  be  j 
extremely  beneficial  to  the  judgment-debtor 
without  unduly  postponing  the  creditor's 
remedies,  an  order  placing  property  under 
management  which  does  not  provide  for  a 
timely  liquidation  of  the  debt  is  an  unjusti- 
fiable wrong  upon  the  creditor,  and  benefits 
no  one  except  the  manager. 

7. .An  essential  element  in  such  arrange 
ments,  moreover,  is  the  economical  adminis- 
tration of  the  property. 

8.  The  appointment  of  a  manager  who  is 
loo  highly  paid  in  propoition  to  the  value  of 
th*e  property,  or  who  is  wanting  in  the  proper 
qualifications,  withdraws  an  undue  amount  of 
the  assets  from  the  purpose  for  which  they 
were  attached,  t>r  endangers  the  full  realiza- 
tion of  those  assets. 

9.  It  is  further  to  be  borne  in  mind  that 
an  order  made  under  Section  243  concerns 
only   the    particular   attaching    creditor   or 


creditors  who  may  have  been  before  the 
Court  at  the  time  when  the  order  was  made, 
and  will  not  affect  the  rights  of  other  credi- 
tors to  attach  the  same  property.  Should  a 
second  attaching  creditor  apply  for  an  order 
for  sale,  the  existence  of  an  order  appointing 
a  manager  seems  to  afford  no  valid  reason  for 
refusing  the  application.  Indeed,  it  may  well 
be  that  an  arrangement  which  was  right  and 
reasonable  in  view  cf  the  liabilities  of  the 
judgment-debtor,  which  were  before  the  Court 
when  the  order  appointing  a  manager  was 
made,  would  be  unreasonable  with  reference 
to  the  rights  of  other  creditors  seeking  to 
enforce  demands  under  decrees  against  the 
same  debtor,  whose  remedies  might  be  in- 
definitely postponed,  while  the  first  attaching 
creditor  might  be  getting  payment  in  such  a 
manner  as  to  suit  his  own  convenience  and  the 
interest  of  the  debtor. 

10.  The  following  rules  are  to  be  observed 
henceforward  in  all  cases  where  it  is  proposed 
to  place  under  management  the  immoveable 
property  of  judgment-debtors  which  is  already 
under  attachment : — 

I.  The  judgment-debtor  is  to  be  strictly 
examined  touching  the  profits  and  out-goings, 
such  as  Government  revenue,  putni  rent,  or 
the  like,  the  cost  of  management,  and  the 
existing  condition  of  the  property. 

11.  The  execution-creditor  or  his  pleader 
is  to  be  asked  by  the  Court  whether  he  con- 
sents or  objects  to  the  arrangement  proposed 
and  such  consent  or  objection,  with  the 
grounds  (if  any)  of  objection,  is  to  be  re- 
corded. 

III.  If  the  creditor  object,  and  the  objec- 
tion be  overruled,  the  Court  is  to  record,  in 
the  handwriting  of  the  Judge,  an  order  set- 
ting forth  its  reasons  for  placing  the  property 
under  management,  the  amount  of  the  debt, 
the  profits  or  income  of  the  property,  and 
the  period  within  which,  by  estimate,  the 
debt  will  be  liquidated.  Such  period,  in 
ordinary  cases,  ought  not  to  exceed  two  or 
three  years.  When  the  order  is  made  by 
consent,  it  will  only  be  necessary  to  record 
the  last-mentioned  particulars. 

IV.  The  Court  should  then  proceed  to 
appoint  a  manager  with  such  establishment 
(if   any)  as  may   oe  necessary,,  with   such 
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remuneration  as  it  may  think  proper.  The 
expenses  of  management,  however,  should 
not,  except  under  very  special  circumstances, 
exceed  10  per  cent,  of  the  gross  collections 
or  profits ;  and  security  should  be  required 
not  less  in  amount  than  half  the  yearly  collec- 
tions. 


V.  Notice  of  the  intention  to  appoint  a 
manager  should  be  given  at  the  Court-house 
and  on  the  property  at  least  15  days  before- 
hand, and  candidates  for  the  ollicc  should  be 
invited. 


VI.  No  person  should  be  appointed  mana- 
ger (unless  with  the  approval  of  the  District 
Judge)  who  cannot  read  the  language  in 
which  the  accounts  of  the  property  are  kept 
and  the  ryots'  engagements  are  writteit,  or 
who  cannot  give  the  security  required  by  the 
Court. 


VII.  Whenever  property  is  placed  under 
management,  or  a  manager  is  appointed,  if 
the  Court  making  the  appointment  be  not  the 
District  Court,  the  order  and  the  appoint- 
ment should  be  reported  to  the  J  udge  of  the 
District  Court,  who,  if  he  disapprove  thereof, 
may  signify  such  disapproval  to  the  Court 
making  such  order  or  appointment;  and  if 
such  Court  shall  not  satisfv  the  District 
Judge  thereupon,  the  Judge  should  report 
the  matter  for  the  information  of  the  High 
Court. 


VIII.  Whenever  application  is  made  by 
subsequent  or  other  judgment-creditors  for 
the  attachment  and  sale  of  property  already 
under  management,  the  Court  should  call 
upon  the  judgment  debtor  to  show  cause  why 
such  property  should  not  be  sold,  and  to  give 
notice  of  such  application  to  all  previous 
attaching  creditors;  and  unless  it  can  be 
shown  that,  regard  being  had  to  all  execution- 
claims  upon  the  property  or  against  the 
judgment-debtor,  the  management  can  still 
be  properly  continued,  such  property  ought 
then  to  be  brought  to  sale,  the  earliest  at- 
taching creditor  being,  of  course,  entitled  to 
the  benefit  of  Section  270. 

IX.  Any  execution-creditor  who  has  at- 
tached the  property  under  management  may 
at  aa,y  time  apply  to  the  Court  to  put  an  end 
to  the  management,  and  such  application 
should  bejduly  considered. 


Calls  for  a  Return  of  the  Duty  levied  on  Pro- 
bates and  Letters  of  Administration  under  the 
Succession  Act,  and  on  Certificates  unde  Act 
XXVII.  of  i860. 


CIVIL  CIRCULAR  Xo.  20. 


.« 


From  the  Officiating  Registrar  of  Ih:  High 
Court  of  Judicature  at  Fort    William  in 
Bengal,  to  all  District  Judges*and  Judicial  \ 
Commissioners,   dated    Calcutta,    tht    /jth  \ 
July  i87r. 

(Civil  Side.) 
Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  A.  G.  Macpherson,  and  E.  Jack- 
son, 'Judges, 

'  At  the  instance  of  His  Excellencv  the 
Governor-General  in  Council.,  the  High  Court 
requested  a}J  District  Judges  and  Judicial 
Commissioners  to  submit  to  this  office,  in  the 
form  appended  hereto,  returns  of  duty  levied  , 
on  probates  and  letters  of  administra- 
lion  granted  under  Part  XXXI.  of  Act  X.  of 
1865,  and  certificates  issued  undc%  Act " 
XXVII.  of  i860. 

2.  The  statistical  information  required  for 
these  returns  should  be  preserved  in  registers 
opened  for  that  purpose  from  the  1st  July 
1871,  and  the  first  return  shduld  embrace  the 
six  months  ending  with  December  of  the 
current  year.  Subsequent  returns  should  be 
annual. 
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Explains  a  previous  Circular  and  states  that  the 
charge  for  sending;  records  should  be  borne  by 
the  Courts,  and  not  by  the  Post  Office. 

CIVIL  CIRCULAR  No.  21. 

From  the  Officiating  Registrar  0/  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  all  Civil  and  Criminal  Courts, 
dated  Calcutta,  the  sjth  July  18?  /. 

(Civil  and  Criminal  Side  "> 

Present  ; 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  A.  G.  Macpherson,  and  £.  Jack- 
son, Judges. 

In  continuation  of  Circular  Order  No.  16, 
dated  the  22nd  May  lastf  and  in  explanation 

of  Circular  Order  No. 
1,  dated  the  4th  January 
1871$  the  Court  hereby 
notifies  that  the  inten- 
tion of  the  Government 
of  India  (as  since9  more 
fully  expressed)  in  de- 
ciding that  the  postal  charge  for  transmitting 
judicial  records  shall  be  borne  by  the  State, 
is  that  the  charge  for  sending  records  under 
Section  343,  Act  VIII.  of  1859,  which  it  has 
been  the  practice  in  some  places  to  lay  upon 
the  parties  appealing,  shall  be  borne  by  the 

Courts   themselves,    and    not   by   the    Post 
Office. 


*  Vide  Letter  No.  569, 
dated  19th  May  1871, 
from  Under-Secretary, 
Government  of  India, 
Financial  Department, 
to  Director-General  of 
the  Post  Office. 


Extendi  to  Small  Cause  Courts  Circular  No.  jM, 
dated  23rd  June  1870,  regarding  fnrmiUnf 
copies  of  documents,  &c,  to  appoints,  nfiar 
as  the  same  may  be  applicable* 


CIVIL  CIRCULAR  No.  22. 


.i 


From  the  Officiating  Registrar  of  the  7/iyi 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Courts  of  Small  Cauta, 

dated  Calcutta,  the  18th  July  1871. 

i 
i 

1  Civil  Side.) 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S, 
Jackson,  A.  G  Macpherson,  and  E.  Jack- 
son, Judges. 

All  Judges  of  Courts  of  Small  Cause*,  sab- 
ject  to  the  control  of  the  High  Court  under 
Section  4,  Act  XI.  of  1865,  are  hereby  direct- 
ed to  carry  out  in  their  Courts  the  provi- 
sions of  Circular  Order  No.  18,  dated  the  23rd 
June  1870,*  as  far  as  they  may  be  applicable. 


fAnte,  p.  1. 
J  15  W.  R„  Civ. Sir.,  p.  ?. 


Circulates  Rules  regarding  the  appearame  a 
suits  of  the  Government  Pleaders  00  behalf 
either  of  the  Government  or  of  Govenmait, 
servants. 

CIVIL  CIRCULAR  ORDER  No.  iy 

From  the  Officiating  Registrar  of  the  Hifi 
Court  of  Judicature  at  Fort  William  h 


*  r4  W.  R..  Cir.  Cir.,  p.  7. 
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engal,  to  all  Civil  Courts,  Lower  Provinces,  '  behalf  of  the  Secretory  of  Sttte  for  India  in 
id  Calcutta,  Ut  25th  July  1871.  '  Coimc||  ^  ^  Government  of  Bengal,  or  as 

the  case  may  ^respondent  {or,  &c.)  in  the 
suil : 

or,  on  behalf  of  the  Government  (which, 
Jmtice,  and  the  Hon'ble  H.  V.  Bayley,  F.  j  under  Section  70  of  Act  VIII.  of  1859,  has 


•       (Civil  Side.) 
Present  ; 
L'he  Ijon'ble  J.  P.  Norman,  Officiating  Chief 


undertaken  the  defence  of  the  suit),  respond- 
ent {or,  &c.)  in  the  suit. 


B.  Kemp,  L.  S.  Jackson,  J.  B.  Phear,  A. 
G.  Macpherson,  E.  Jackson,  F.  A.  Glover, 
W.  Ainsljp,  and  O.  C.  Mookerjee,  Judges. 

Thk  following  Rules  are  circulated  for  the 
iidmnce  of  all  Civil  Courts  subordinate  to 
le  High  Court  :— 

RULES. 

1.  In  every  case  in  which  the  Govern - 
it  Pleader  shall  appear  for  the  Govern- 

lent  (whether  for  the  Government  as  a  party 
its  own  account  or  for  the  Government  as 

Undertaking,  under  the  provisions  of  Section 
70  of  Act  VUL  of  1859,  the  defeuce  of  a 
suit  against  an  officer  of  the  Government), 
the  Government  Pleader  shall,  in  lieu  of  a 
vakalutnamah,  file  a  memorandum  on  un- 
stamped paper  signed  by  him,  and  stattdj  on 
whose  behalf  he  appears.  Such  memoran- 
dum shall  be,  as  nearly  as  nfay  be,  in  the 
terms  of  the  Form  annexed  hereto. 

2.  In  everv  case  in  which  the  Govern- 
merit  Pleader  shall  appear  on  behalf  of  any 
officer  or  servant  of  the  Government,  other 
than,cases  in  which  the  Government  has,  un- , 
der  Section  70  of  Act  VIII.  of  1859,  under-  i 

taken  the  defence  of  the  suit,  such  Pleader  1  ^  fa  M  ca$es   in  which   ^  s^uhudar 
shall  file  a  vakalutnamah  in  the  same  manner 
as  if  he  were  not  the  Government  Pleader. 


Requests  Judges  to  report  for  the  sanction  of 
tile  High  Court  all  cases  ia  which  a  Serishta- 
dar  is  placed  in  charge  of  the  current  duties  of 
a  MoonsifiTs  Court. 

CIVIL  CIRCULAR  MEMO.  No  4. 

From  tie  OJiciating  Registrar  of  the  High 
Courtof  Judicature  at  Fort  William  in  Ben* 
gal,  to  all  District  Judgesand  Judicial  Com- 
missioners, dated  Calcutta,  the  $th  August 
i8?t. 

(Civil  Side.) 

Present: 
The  Hon'ble  L.  S.  Jackson,  Judge. 
The  Court  finds  it  necessary  to  point  out 


is  placed  in  charge  of  the  current  dudes  of  a 
Moonsiff's  Court  during  the  temporary  absence 
on  leave  or  otherwise  of  the  Moonsiff,  or 
pending  the  arrival  of  his  locum  tenens  or  suc- 
FQRitl  OF  MEMO.  REFERRED  TO  IN  cessor,  the  fact  should  be  reported  for  the 
THE  FIRST  OF  THE  ABOVE  RULES,    j  Sauction  of  the  Court  in  the  same  manner  as 

„. ,     „  ,        .    „  is  required  to  be  done  when  a  District  Judge 

Title  of  the  suit,  &c.  .  .         -  .  A.      .,        .-      .     J r  .. 

J  appoints  an  officiating  Moonsiff  under#Section 

I,  A.  B.,  Government  Pleader,  appear  on  '  9  of  the  Bengal  Civil  Courts  Act?  1871. 


wr« 


•  ■**" 


-8 


-Civil 


THE  WXtftXY  REPORTER. 


Circulars.  [Vol.  XVL 


Asks  Judges  to  inform  the  Court  when  they 
consider  it  advisable  that  a  Moonsiff  should  be 
invested  with  jurisdiction  of  a  Court  of  Small 
Causes  up  to  the  amount  of  fifty  rupees. 

CIVIL  CIRCULAR  ORDER  No.  24. 

From  the  Officiating  Registrar  of  the 
High  Court  of  Judicature  at  Fort  William 
in  Bengal^  to  all  District  Judges  and 
Judicial  Commissioners,  dated  Calcutta, 
the  1 2th  August  i8jr. 

(Civil  Side.) 

Present; 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  L.  S.  Jack- 
son, A.  G.  Macpherson,  and  £.  Jackson, 
Judges. 

All  District  Judges  and  Judicial  Commis- 
sioners are  hereby  directed  to  inform  the  Court 
when,  for  any  special  cause,  they  consider  it 
advisable  that  a  particular  Moonsiff  should  be 
invested,  under  Section  29  of  the  Bengal 
Civil  Courts  Act,  187 1,  with  the  jurisdiction 
of  a  Court  of  Small  Causes  up  to  the  amount 
of  fifty  rupees;  stating  both  the  local  cir- 
cumstances which  appear  to  call  for  the  mea- 
sure, and  the  Moonsiff 's  fitness  to  exercise  such 
powers.  Among  the  circumstances  to  be  stat- 
ed are  the  following :  whether  there  is  more 
than  one  Moonsiff  at  the  station  indicated ; 
and  if  so,  what  the  distribution  of  business 
between  the  Moonsiffs  is;  and  within  what 
limits  it  is  intended  that  the  proposed  juris- 
diction should  be  exercised. 


Gives  instructions  as  to  the  preparation  of  state- 
ments A,  B,  and  C,  prescribed  by  Circular  No. 
31*  dated  4th  November  1870,  laying  down 
new  quarterly  returns. 

CIVIL  CIRCULAR  ORDER  No.  25. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  District  Judges  and  Judicial 
Commissioners,  dated  Calcutta,  the  12th 
August  rSfr.  * 


Class  op  Courts. 

Instituted  or  > 
received  by 

transfer. 

• 

Subordinate  Judge 

20 

1C 

Moon  biff  of 

59 

20 

Moon  b\  tV  ot" 

60 

JO 

Total 

»39 

(>$ 

1  1 

(Civil  Side.) 
Present ;  * 

The  Hon'ble  J.  P.  Norman,  Officiating  0tkf 
Justice,  and  the  Hon'ble  L.#S.  Jackson, 
A.    G.    Macpherson,    and    E.    Jackson, 

Judges.  "        ' 

The  following  instructions  should  be  care* 
fully  observed  in  the  preparation  ofr  State- 
ments A,  B,  and  C,  prescribed  by  Circular 
Order  No.  31,  dated  4th  November  187a* 

2.  In  every  column  bearing  the  superscript 

tion"In-j 
stituted  or 
received  bj 
transfer," 
the  number* 
of  cases//©/ 
in  the  Court 
whose  work 
is  represent* 
ed  as  distin- 
guished 
from  the 
total  nam* 
ber  requir- 
ing to  be 
shown  in 
the  column 

as  received  by  such  Court,  should  be  entered 
under  such  total  in  red  ink,  in  the  manner 
indicated  on  the  margin. 

3.  Similarly,  in  every  column  with  the 

heading 
"Disposed 
of  by  final 
order  or 
transfer," 
the  number 
of  cases  ac- 
tually decid* 
ed  by  the 
Court  whose 

work  4  *** 
der  report, 
as  distin- 
g  uished 
from  the 
total  num- 

I  ber  (which 

includes  transfers)  intended  to  be  shown  in 
the  column  in  connection  with  such  Court, 
should  be  entered  under  such  total  in  md  ink 

4.  In  both  the  above  paragraphs,  the  ob- 
ject, it  will  be  seen,  is  to  distinguish  ctses 
newly  instituted  and  actually  decided  bom 
mere  transfers. 


Class  or  Courts. 

Disposed  of 

by  final  order 

or  transfer. 

Subordinate  Judge 

40 

10 

MoousHfot 

45 

4 

MoonsifFof 

35 

6 

Total 

1:0 

30 

... 
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' '.  ■  . . rLg  a,  certain  percentage  to  be  deducted 
from  proceeds  6*  tales  in  execution  of  decreet 
irrtt  credited  to  GoTernraent. 

CIVIL  CIRCULAR  ORDER  No.  26. 

From  ike  Officiating  Registrar  of  tie  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  fe  all  Civil  Court.-;,  fated  Calcutta, 
!k(  jtA  September  t8?i. 


Calls  foe  WocmtlM  re  gardiog  the  to 
of  records  of  MoooshTs  Courts,  Ac,  to  the 
Appellate  Courts  in  the  several  districts,  with 
a  view  to  carrying  out  the  provisions  of  Cir- 
cular No.  17,  dated  33rd  May  last 

CIVIL  CIRCULAR  MEMO.  No.  5. 

From  tie  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  doled  Calcutta,  the  11th  September 

tS-J!. 


(Civil  .Side.) 


Present: 


:  Uon'ble  J.  V.  Norman,  Officiating  Chief 

'fustier,  and  the  Hon'ble  I..  S,  Jacksoo, 

G.   Macpberson,   and    I".  A.   Glover, 


(Civil  Side.) 
Present  : 
The  Hon'ble  L.  S.  Jackson,  fudge. 
Is  order  that  there  may  be  as  little  impe- 
diment as  possible  to  the  carrying  out  of 
the  rales  promulgated  with  Circular  Order 
No.  17,  dated  23rd  May  last,  the  Court  pro- 
pose to  give  further  directions  touching  the 
Court  arc  pleased  to  direct  that,  \j>cn  I  transmission  of  records  to  the  District  Court, 
property  is  sold  in  execution  of  a  decree,  a  , or  t0  *•  Coan ■«  *""Ch  by  any  order  made 
deduction,   at  the   rate   of  one*  anna  in  the  j  **&*  Sectio'1  "■  Act  VL  oi  l87»>  aPP«a!s 
rape*  or  six  and  a  quarter  per  cent.,  shall  be  I from  *•  decisions  of  any  Moonsiff  may  be 
made  from  the  proceeds  of  sale  and  credited  j  preferred. 

to  Government,  whether  the  sale  is  effected  |      t.  The  Court,  therefore,  desire  that  you 

by  the  Nazir  or  other  Officer.  will  have  the  goodness  to  report,   at  your 

earliest  convenience,  within  what  period,  and 

2.    When,  however,  the  sale  is  conducted  j  at  what  intervals,  it  will  be  practicable  to 

I  by  a  Nazir  or  other  Officer  (not  being  a  Civil  j  require  the  transmission  of  Moonsiff's  records. 
Court  Ameen  for  whom  special  rules  are  al-  j  and  °f  the  rec°rds  °*  Subordinate  Judges  at 
ready  in  force),  a  moderate  daily  allowance  j  out-stations,  to  the  several  Appellate  Courts 
shoufcVbe  mad*  out  of  the  percentage  above-    In  V0lir  district. 

mentioned,  to  cover  the  expense  of  travelling  I  3.  It  is  extremely  desirable  that  the  peri- 
and  die  cost  which  the  Officer  may  be  put  to  1  od  of  transmission  should  in  no  case  exceed 
by  his  absence.  1  fifteen -days. 


-*r-^ 
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omU  pnse  Onsrt  Judges  to  attain  mad  Imp  upper  portion  of  the  halt  sheet— name  at 
up  the  M  Diary  of  the  Court  "  prescribed  by  Court ;  date  of  making  thereat ;  wheie  «o» 
Circular  Order,  dated  14th  February  187a        !         d     b     whose  or<Jer     and   w^tr  ^ 

CIVIL  CIRCULAR  MEMO.  No.  6.        authority. 


/V0///  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  Judges  of  Small  Cause  Courts, 
dated  Calcutta,  the  25th  September  1871. 

(Civil  Side.) 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Requests  that  they  will  obtain  from,  the 
Superintendent  of  Stationery  and  keep  np  in 
their  Courts  the  "  Diary  of  the  Court "  pre- 
scribed by  the  High  Court  Circular  Order  2 
of  the  14th  February  1870,  to  be  kept  up  ! 
in  all  Civil  Courts  subordinate  to  the  High  | 
Court. 


.« 


Forbids  the  employment  of  Serishtadarstmtle 

Bench. 

CIVIL  CIRCULAR  ORDER  No.  27. 

From  the  Officiating  Registrar  of  the  B%h 
Court  of  Judicature  at  Fort  William  m 
Bengal,  to  all  Civil  Courts,  Lower  Provmat, 
dated  Calcutta,  the  4th  October  1871. 

(Civil  Side.) 

Present  : 

The  Hon'ble  L.  S.  Jackson,  A.  G.  Macphcr- 
son,  and  F.  A.  Glover,  Judges. 


District  judges  to  forward  to  the  High  Court  an  j     The  Court,  having  reason  to  beliew  ito 
impression  of  the  seals  of  their  respective  j  many  Judges  of  all  grades  sit  in  Court  with 

their  Serishtadars  in  attendance,  thick  ft 
to*all  the  attention  of  all  Judicial  Officers  to 
the  prejudicial  effect  of  such  a  coarse. 


Courts, 


CIVIL  CIRCULAR  MEMO.  No.  7. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  District  Judges,  dated  Cal- 
cutta, the  26th  September  1871. 

(Civil  Side.) 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

District  Judges  are  requested  to  be  good 
enough  to  transmit  to  the  Registrar  of  the 
High  Court,  without  delay,  a  carefully- taken 
impression  of  the  seals  of  their  respective 
Courts. 

2.  It  is  requested  that  the  seals  be  im- 
pressed in  the  center  of  the  lower  half  of  a 
sheet  of  paper  of  foolscap  size,  and  that  the 
following  particulars  be  oriefly  stated  on  the 


First.— 1\  tends  to  give  an  erroneous  im- 
pression of  the  position  and  influence  of  the 
Serishtadar. 

Secondly.— By  the  Serishtadar  being  ty 
all  day  in  attendance  on  the  Judge*  the 
Office,  the  subordinate  Amlah,  ana*  the 
details  of  business  lose  almost  entirely  the 
benefit  of  his  presumably  superior  capacity, 

and  experience. 

• 

2 .  The  Court  accordingly  forbid  the  em- 
ployment of  the  Serishtadar^on  the%Ben* 
and  remind  all  Civil  Judges  of  the  «g* 
Courts  that  his  proper  place  is  m  «* 
Serishta,  for  the  management  of  which 

I  is  more  immediately  responsible. 

f 


(rf7«.] 
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rather  instruction  in  respect  to  the  Forms  A, 
'•  B,  and  C  of  the  Quarterly  Returns  of  Ciril 
Work.  X 


CIVIL  CIRCULAR  No.  28. 

prow  the  Deputy  Registrar  in  charge  of  the 
Officf  of  Registrar y  High  Court,  Appellate 
Side,  to  all  District  Judges  and  Judicial 
Commissioners,  dated  Calcutta,  the  t2lh 
October  187  /. 

(Civil  Side.) 

Present  : 

The  Hon'bie  F.  B.  Kemp,  Officiating  Chief 
Justice,  and  the  Hon' ble  L.  S.  Jackson  and 
A.  G.  Macpherson,  Judges. 

In  continuation  of  Circular  Order  No.  25, 
dated  the  12th  August  last,  the  Court  find 
1t  necessary  to  issue  the  following  further 


instruction  in  respect  to  the  Forms  A,  B,  C, 
of  the  quarterly  returns  of  civil  work.    • 

These  statements  are  mainly  intended  to 
exhibit  the  work  of  each  Court  as  a  whole, 
and  the  work  of  individual  officers  should 
not  be  distinguished  in  the  body  of  the  re- 
turns. And  in  the  columns  headed  "  In- 
stituted or  received  by  transfer,"  as  well  as 
in  those  headed  "  Disposed  of  by  final  order 
or  transfer/'  the  term  transfer  was  intended 
to  relate  to  those  cases  only  which  have 
passed  from  one  Court  to  another  by  an  or- 
der of  the  presiding  Officer,  and  not  to  those 
which  have  been  left  by  the  presiding  Officer 
to  his  successor  in  the  same  Court  when 
successive  Officers  have  presided  in  the  same 
quarter.  Cases  of  the  latter  description 
may  be  distinguished  by  a  note  in  the  co- 
lumn of  remarks,  where  the  number  disposed 
of  by  each  officer  out  of  the  total  in  each 
of  the  columns  indicated  ought  also  to  be 
!  exhibited. 


.« 


Luminal  circular  orders  of  the  high  court. 


Directs  officers  to  forward  to  the  Government 
*"  ofliylia,  in  the  Military  Department,  a  copy  of 

all  convictions  of  persons  serving  Government 

in  that  Department 

CRIMINAL  CIRCULAR  No.  6. 

;  From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  Wiltiam  in 
Bengal,  to  all  Criminal  Courts,  dated  Cal- 
cutta, the  17th  Julv  1871. 

1 

i 
I 

(Criminal  Side.) 
Present : 


The  Hon'ble  J.  P.  Norman,  Officiating  thief 
Justice,  and  the  Hon'ble  1^.  S.  Jackson, 
A.  G.  Macpherson,and  E.  Jackson,  Judges. 

In  accordance  with  the  wishes  of  His  Ex- 
cellency the  Governor-General  of  India  in 
Council,  the  High  Court  directs  that  Judicial 
>  Commissioners,  District  Judges,  and  Magis- 
trates, will  forward  to  the  Military  Depart- 
ment of  the  Government  of  India,  a  copy  of 
the  conviction*  and  sentence  in  all  cases  in 
which  persons  serving  under  the  Govern- 
ment of  India  in  that  Department  are  con- 
victed in  a  Criminal  Court. 
Vol,  XVI, 


Calls  attention  of  Magistrates  to  Section  237, 
Act  VIII.  of  1869,  prohibiting  police-officers 
in  charge  of  stations  from  proceeding  in  cases 
where  no  sufficient  grounds  appear  for  in- 
quiry, &c. 

CRIMINAL  CIRCULAR  No.  7. 

From  the  Officiating  Registrar  of  the  High 
tourt  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Magistrates,  dated  Calcutta, 
the  20th  July  187 1. 

(Criminal  Side.) 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson,  A. 
G.  Macpherson,  and  E.  Jackson,  Judges, 

The  Court  finds  it  necessary  to  call  the 
attention  of  Magistrates  to  the  provisions  of 
Section  137,  Act  VIII.  of  1869,  which  forbid 
a  police-officer  in  charge  of  a  station  from 
proceeding  with  the  investigation  of  any  case 
in  which  he  may  consider  that  there  is  no 
sufficient  ground  for  entering  on  an  inquiry, 
or  that  the  immediate  apprehension  of  the  ac- 
cused is  not  necessary  for  the  ends  of  justice. 

2.    If  he  should  be  of  this  opiniow,  he  is 
not  to  proceed  Vith   the  cas«,  but  must 


0 


Criminal 
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report  the  substance  of  the  complaint  or  in- 
formation for  the  orders  bf  the  Magistrate 
having  jurisdiction. 

.  3.  Where  a  police-officer  in  charge  of  a 
station  is  thus  precluded  From  entering  upon 
an  inquiry,  ho  other  fcottefe-bHted?  \%  com- 
petent to  make  such  inquiry  unleSS  he  H  au- 
thorized and  required  to  do  so  by  ati  order  of 
the  Magistrate. 

4.    The  Court  desire*  that  the  police  may 
be  restrained  from  entering  on  inquiries  in 
cases  where  their  voluntary  action  is  prohi- 
bited by  law ;  and  also  cautions  Magistrates 
against  the  indiSfertminaite  nse  of  police  agen- 
cy, which  is  too  frequent  in  some  districts, 
for  the  purpose  of  ascertaining  matters  upon 
which  the  Magistrate  is  bound  to  form  hid 
own  opinion  upon  evidence  given  in  his  pre- 
sence.   This  caution  is  especially  needful  in 
respect  of  cases  triable  under  the  i  5U1  Chap- 
ter of  the  Code. 


Requests  Sessions  Judges  aq^  Magistrate*  of 

Districts  to  inform   themselves  th irffr 

from  time  t6  tiiri*  ot  the  mote  i*  Wfatt*  wfc 
aess  is  transacted  by  their  subordinates. 


CRIMINAL  CIRCULAR  Mo.  3. 


•4 


From  the  Officiating  Registrar  of  the 
Court  of  judicature  at  Fort  fVittiam  ml 
Bengal,  to  all  Sessions  JtitigH  Md  ifislNm 
Magistrates,  dated  Calcutta,  the  2*?th  Jtdf 
1871. 

(Criminal  Side.) 

Present  : 

The  Hoh'ble  J.  P:  Nbtmatt,  GjgicUktdtg 
Justice,  and  the  Hon'ble  L.  S.  Jackson,  A* 
G.  Macpherson,  and  £.  Jackson,  Judges* 

With  reference  to  the  altered  form  of  tW 
Quarterly  Returns  of  Criminal  business  neifj 
required  from  the.  Magistrates  and  Sessions 
Judges,  a  larger  share  of  responsibility 
rests  upon  the  local  authorities  than  h 
\y.  The  Court  thinks  it  necessary  to 
the  fact  promineritfy  to  the  notice  of 
Sessions  Judges  and  Magistrates  of  DU 

who  are  accordingly  requested   to  i 

themselves  thoroughly  ffora  time  to  Bos 
the  mode  in  which  business  is  transacted 
their    fcubor^inaMs.    Such    inquiry  is 
more  effective  than  the  mere  inspection 
Statements. 


THE  HIGH  COURT  LETTERS. 


Court  Fees*  Act—  Plaint— Jurisdiction— Moon- 
-  siff — Declaratory  decree. 

CivilietUr  No.  1701,  dated  Ike  is!  June  1871, 
from  the  Officiating  Registrar  of  the  High 

I  Court,  Appellate  Side,  to  the  Judge  0/ the 
2j-Pergunnahs,  dated  Calcutta,  the  ill 
June  1871. 

(Civil  Side.) 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bay  ley,  L.  S.  Jackson,  A.  G.  Macpherson, 
and  E.  Jackson,  Judges. 

I  am  directed  to  acknowledge  the  receipt 
oi  your  letter  No.  123,  dated  the  8th  ultimo, 
in  which  you  report  the  refusal  by  the  Subor- 
dinate Judge  to  receive  a  plaint  endorjrd  on 
1  stamp  of  10  rupees  under  Clause  3,  Article 
i-  of  the  Court  Fees  Act.  fror»  a  suitor  seek- 
in;  to  establish  his  proprietary  right  in  2,300 
beegahs  of  land  valued  at  Rupees  4,600,  and 
in  which  you  suggest  a  more  full  explanation 
of  the  intention  of  Circular  Order  No.  11, 
dated  14th  May  1870,  because  it  is  quoted 
bythe  Subordinate  Judge  as  a  warrant  for 
his  procedure. 

2.  I  am  to  observe  in  reply  that  you  are 
.right  in  supposing  that  a  Moonsiff  has  not 
jurisdiction  in  a  suit,  the  subject-matter  of 
which  is  the  right  to  receive  the  rents  of 
Jijcfj  beegarrs  of  laud  valued  at  Rupees  4,600 
(see"  Section  20,  Act  VI.  of  1871).  And  a 
decree  establishing  the  ownership  and  right  to 
"W  presept  enjoyment  of  property  as  against 


a  person  previously  in  possession  cannot  be 
treated  as  a  mere  declaratory  decree  ;  nor  can 
the  prayer  of  the  plaint  for  such  a  decree  be 
treated  as  a  prayer  which  asks  no  relief.  The 
Court  has  no  doubt  that  the  full  amount  of 
stamp-duly  on  the  valuation  of  the  property 
is  demandable. 

3.  The  plaint  ought  accordingly  to  have 
been  received  by  the  Subordinate  judge  who 
ought  to  have  required  the  plaintiff  to  put  in 
the  additional  fee. 

4.  The  Court  is  not  of  opinion  that  the 
misconception  arising  in  the  mind  oi  a  particu- 
lar Judge  makes  it  necessary  to  explain  the 
Circular  Order. 


An  original  judgment  once  delivered  is  final  in 
regard  to  the  power  to  correct  it — Evidence 
as  to  good  and  bad  character  produced  for,  or 
against,  the  accused— Previous  conviction  of 
accused  —  Cross-examination  —  Evidence  — 
Signature  by  Magistrate— Charge  Sheets— 
How  charges  should  be  drawn— Extortion- 
Section  196,  Code  of  Criminal  Procedure— 
Section  383,  Penal  Code. 

Extracts  (paras.  1  to  7,  and  10) from  Criminal 
letter  No.  497,  dated  the  14th  June  1871, 
from  the  Registrar  of  the  High  Court, 
Appellate  Side,  to  the  Magistrate  of 
Monghyr. 

(Criminal  Side.) 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 
Judges. 

In  acknowledging  the  receipt  of  your  letter 
No.  436,  dated  the  6lh  ultimo,  forVarding 
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copy  of  a  letter  from  the  Joint  Magistrate  of 
*  *  *  *,  and  asking  the  Court  to  call  for  the 
records  of  the  case  of  Dillawur  Hossein  un- 
der Section  404  of  the  Code  of  Criminal 
Procedure,  with  a  view  to  passing  orders 
thereon,  as  you  concurred  with  the  Joint  Ma- 
gistrate in  considering  the  decision  of  the 
Sessions  Judge  wrong  in  law,  I  am  directed  to 
observe  as  follows :  — 

2.  With  advertence  to  para.  4  of  the 
Joint  Magistrate's  letter,  the  Court  is  of  opi- 
nion that  he  cannot  write  "  a  sort  of  codicil/' 
as  he  calls  it,  to  his  judgment.  His  original 
judgment  once  delivered  was  final  in  regard  to 
his  power  to  correct  it.  • 

3.  The  Joint  Magistrate  states  that  the  ori- 
ginal and  amended  judgments  were  delivered 
simultaneously  and  as  one.  Granting  that 
they  were  read  (if  read  at  all)  in  Court  conse- 
cutively, they  must  be  taken  as  they  stand, 
/'.  e.,  first  the  judgment  of  the  20th,  and 
then  the  amended  j  udgment  of  the  2 1  st.  Thus, 
according  to  the  Joint  Magistrate,  the  prisoner 
was  formally  convicted,  and  then  a  minute  or 
two  later  discharged  as  not  put  on  trial  at  all. 
Whether  the  2nd  charge  was,  as  the  Joint 
Magistrate  holds,  "  ipso  facto  "  null  and  void 
or  not,  was  a  matter  that  he  should  have  de- 
termined before  he  proceeded  to  record  a  con- 
viction on  it. 

4.  The  Joint  Magistrate  in  para.  6  asks 
the  Court  whether  he  had  power  to  correct 
his  own  error  or  not,  and  says  that "  one  thing 
is  clear — that  having  discovered  it,  I  was 
not  bound  to  make  it  worse  by  convicting  the 
prisoner  on  a  charge  which  I  believed  to  be 
bad  in  law."  The  Court  observe  that,  as  a 
matter  of  fact,  the  Joint  Magistrate  did  not 
correct  his  own  error,  and  that  he  did  con- 
vict the  prisoner,  whether  he  believed  the 
charge  to  be  bad  in  law  or  not.  All  that  he 
did,  as»far  as  appears  from  the  record,  was  to 
alter  one- passage  in  his  judgment  of  the  20th  I 


October  which  stood — Ci  I  pass  to  the  second 
head  of  the  charge  relating  to^&c,"  by  substi- 
tuting for  the  words  underlined  the  m| 
"part  of  the   evidence,"   and  then  to  add 
what  he  terms  "a  sort  of  codicil"  which •** 
contradictory  of  the  judgment.     From  this, 
it  may  be  inferred  that  the  Joint  Magistrate 
had  intended  to  alter  his  judgment  So  a 
to  make  it  accord  with  the  conclusion  hl< 
had  finally  arrived  at,  but  it  is  certain  th*t 
he  did  not  take  the  proper  steps  to  carry  oat 
his  intention  effectually.     Possibly  the  JoiatJ 
Magistrate  also  withdrew  a  charge-sheet  from 
the  record,  as  no  charge  in  respect  of  the 
28  head  of  cattle  impounded  from  Kooshal- 
tola  is  to  be  found  in  the  record.     If  he  did 
this,  he  ought  not  to  have  done  it.    Bat  it 
may  be  that  he  had  never  framed  a  second 
formal  charge,  but  had  proceeded  with  the 
trial  without  it. 

5.  Be  this  as  it  may,  it  is  evident  thai  the  | 
Joint  Magistrate  did  not  take  proper  steps 
to  amend  the  judgment  he  was  going  to  de- 
liver before  delivering  it,  and  that  he  allowed  | 
such  passages  as  the  following :   "  Whatever  j 
dourJ%  I  may  have  had  as  to  the  truth  of  , 
Dilgunjun's  complaint,  of  this  part  of  the  case 
I  have  none  whatever,"  and  "  on  the  grounds   ; 
and  for  the  reasons  above  detailed,  I  have  no  1 
hesitation  in  convicling  the  prisoner  on  both 
counts"  to  stand  unaltered  in  the  judgment 
actually   delivered;   and   therefore  whatever 
his  intention  may  have  been,  he  did  not,  to 
fact,  correct  any  error  into  which  he  i*d 
fallen. 

6.  The  Joint  Magistrate  in   his  "sort  of  % 
codicil  "  records  as  follows:  "The  evidence, 
"  however,  recorded  relating  to  this  act  of  the 
"  prisoner,  is  still  of  great  importance  as  dis- 
crediting  the   prisoner's   general    plea  01 
"integrity,  as  showing  that  he  was  in  the 
"  habit  of  tampering  with  his  accounts,  and 
"  extorting  more  than  his  legal  dues;"  and  in 
his  letter  (para.  6)  he  speaks  of  this  evidence 
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as  having  an  indirect  influence  on  the  case. 
The  Court  has  ft  observe  on  this,  that  the 
Jouht  Magistrate   was   altogether   wrong   in 
treating  this  evidence  as  legally  admissible. 
Tayter  (Section 327)  says:     "Although  the 
defendant  from  motives  of  humanity  is  allow- 
ed thisieasonable  indulgence  (z.  <?.,  to  produce 
eridente  of  general  good  character),  the  prose- 
cutor cannot,  in  the  first  instance,  have  re- 
Course  to  the  same  loose  testimony  as  the 
£eans  of  establishing  the  guilt  of  the  accus- 
I ;   but  if,  with  the   view   of   raising   the 
resumption  of  innocence,  witnesses  to  cha- 
acter  are  called  for  the  defence,  the  Counsel 
or  the  Crown  may  then  rebut  this  presump- 
bn  by  cross-examining  the  witnesses  either 
%  to  particular  facts,  or  if  they  deem  it  essen- 
ial  as  to  the  grounds  of  their  belief.     It 
ms  also  that,   on  principle,  evidence  of 
eneral  bad  character  would,  in  such  case,  be 
missible,  though  it  is  seldom,  if  ever,  re- 
ed to  in  practice.     In  most  trials  for  fe- 
ny  and  in  some  for  misdemeanour,  if  the 
fendant   endeavours  to   establish  a  good 
character,  either  by  calling  witnesses  himself 
fer  by  cross-examining  the  witnesses  for>he 
prosecution,  the  prosecutor  is  at  liberty  in 
answer  thereto  to  give  proof  of  the  prisoner's 
frevious  conviction.1' 

■ 

7.  The  Court  wishes  to  point  out  to  the 
Joint  Magistrate  that  evidence  of  particular 
(acts  tendered  to  rebut  evidence  of  general 

i 

fcood  character  ought  to  be  either  such  as  is 
extracted  by  cross-examination  from  the  de- 
fendant's own  witnesses  or  in  the  shape 
j)f  proof  of  a  previous  conviction,  and 
jhat  it  is  not  open  to  the  prosecutor  to  try 
In  separate  charge  on  a  separate  particular 
feet,  in  respect  of  which  the  accused  is  not 
bound  to  answer  in  order  to  use  as  if  it 
amounted  to  a  previous  conviction ;  and 
further,  that  when  the  prosecutor  adduces  evi- 
dence  of  bad  character  to  rebut  evidence  of 
good  character  other  than  such  evidence  as 


above  referred  to,  it  must  be  of  the  .same 
nature  as  that  which  the  accused  is  entitled 
to  give,  namely,  evidence  of  general  character. 
Taylor,  in  Section  336,  says :  "The'inquiry 
too  must  be  confined,  except  where  intention 
forms  a  material  ingredient  in  the  offence,  to 
the  general  character  of  the  prisoner,  and  must 
not  condescend  to  particular  facts."  Now, 
extortion  is  an  offence  per  set  and  not  one 
of  those  acts  which  may  or  may  not  be 
criminal  according  to  the  intention  of  the 
doer. 


10.  In  conclusion,  the  Court  regrets  to 
observe  that  Mr.  *  *  *  's  pro- 
ceedings show  a  want  of  attention  to  details. 

The  first  examination  of  Dilgunjun  Singh, 
on  the  28th  June,  is  stated  to  have  been  taken 
down  before  him,  but  not  in  his  own  hand 
owing  to  his  inability  to  record  it.  It  has 
been  left  unsigned,  although  Section  196  of 
the  Criminal  Procedure  Code  specifically  pro- 
vides that  evidence  so  taken  shall  be  signed. 

The  re-examination  of  the  prosecutor  is 
in  the  Magistrate's  own  hand,  but  bears  no 
date. 

The  charge-sheets  in  both  cases  bear  no 
dates,  and  although  the  examples  in  Chapter 
XIII.  of  the  Procedure  Code  and  the  printed 
forms  issued  by  the  Court  do  not  specially 
provide  for  the  insertion  of  the  date,  it  should 
always  be  (and  the  Court  believes  that  it 
usually  is)  entered. 

The  charges  themselves  are  wanting  in  preci- 
sion— they  do  not  show  what  was  extorted, 
or  from  whom  or  by  what  means  it  was  ex- 
torted. 

It  is  not  required  that  charges  should  be 
drawn  with  excessive  minuteness^  buf  gtiH 
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qujte  distinctly,   so  that  parties  may  know  '  Jurisdiction— Session^  Judye  has  power  to  i 
exactly  what  has  to  be  dealt  with.  :     for  *qj  record  of  any  caie  dkctfcd  I* 

In,  the  case  reported  in    5    Weekly    Re-       trateof  the  District  as  a  Court  of  appcaJr^] 


<« 


<< 


pqrter,  Criminal  Rulings,  p.  7,  it  wasobsexv^d: 
'*  We  are  not  acting  under  a  procedure  in 
which  no  amendment  is  allowed,  and  any 
variance  from  precise  charges  would  be 
"fat^L  U^der  our  procedure,  one  count 
"  charging  each  specific  offence  and  describ- 
"  ing  it  with  a  reasonable  degree  of  certainty 
"  would  seem  to  suffice." 

On  the  other  hand,  in  a  case  reported  in 
10  Weekly  Reporter,  Criminal  Rulings,  p.  38, 
Mr.  Justice  Phear  observe*! :  "  Jt  is  only  fair 
"  to  the  prisoner  that  the  charge  which  is  to 
"stynd  for  ever  on  record  against  him,  should 
"  be  jnacfc  as  definite  ^nd  specific  as  it  re^pn- 
"rt>ly  can  be." 

The  illustrations  under  Section  383  of  the 
Penal  Code  show  that  extortion  may  be  com- 
mitted in  many  ways,  and  that  the  injury 
threatened  may  be  either  to  the  person  from 
whom  something  is  extorted,  or  to  some 
other. 

A  simple  charge  that  on  such  a  date  and  at 
such  a  place  A  committed  extortion  does  not 
show  whether  he  has  to  depend  himself  on  a 
charge  of  extorting  money  from  Z  by  threaten- 
ing to  publish  a  defamatory  libel  concern- 
ing Z  unless  Z  gives  him  money  (Illustra- 
tion a),  or  whether  be  n>s  to  answer  tp  a 
charge  of  extorting  a  promissory  note  from 


Criminal  letter  No.  j+2,  dated  the  28th  ?i 
i8ji%from  the  Officiating  Registrar  of  1 
High  Court,  Appellate  Side,  to  tie 
Judge  of  Sylhet. 

(Criminal  Side.)  • 

Present : 

* 

The  Hon'ble  J.  P.  Norman,  Officiating  Ck 
Justice,  2#fr  thp  Hw'bljs  p.  Loch,  L 
Jackson,  A.  G.  Macpheraon,  and  £.  jac) 
Judges. 

I  ax  directed  to  acknowledge  the  cec^ipt 
your  letter  No.  1 3,  dated  1st  instant,  in  vhi< 
at  the  request  of  the  Officiating  Magi* 
you  solicit  a  decision  on  the  question  wh< 
undpr  the  circumstances  therein  desail 
yoftthad  the  power  to  call  for  the  record  of 
case  in  which  an  appeal  had  been  prefer 
to  the  Officiating  Magistrate.  In  reply,  I 
to  state  that,  in  the  opinion  of  the  Court,  v< 
view  js  correct. 

2.    The  Court  is  of  opinion  that  the  Cot 

of  the  Magistrate  pf  t£e  District  i^wjttyo 

meaning  of  Section  434,  Code  of  Criminal P< 

cedure,  immediately  subordinate  to  the 

of  Session,  and  that  the  Sessions  Judge 

• 
full  authority  to  send  for  a,ny  record  of  ^ 

pase  decided  by  Che  Magistrate  of  the  Du 


X  by  threatening  to  keep  X's  child  in  wrong-  %  % 

ful  confinement  (Illustration  b) ;  and  it  cannot   «■  a  <***  of  appeal  for  the  purpose  of  ft 
be  js*id  that  tttere  is  any  reasonable  degree  of ,  amining,  and,  if  necessary,  referring 
certainty  about  it.         4  'to  the  High  Court. 
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ka  appeal  lies  from  a  Magistrate's  sentence  of 
y  days*  imprisonment  and  fine  under  Section 
37$  Penal  Jode. 

.  No.  502. 

from  the  Registrar  of  the  Htgh  Court, 
Appellate  Side,  to  the  Sessions  Judge 
of  *Rungporcy  dated  Calcutta,  the  16th 
June  i8ji. 

(Criminal  Side.) 

Present: 

Hie  Hon'bie  H.  V.  Bayley  and  the  Hon'ble 
1  W.  Ainslie,  Judges. 


In  forwarding  copy  of  a  petition  of  Alee 
Mohamed  and  Roy  Mohamed,  Appellants, 
in  Criminal  Appeal  No.  9  of  1871,  in  your 
Court,  against  the  order  of  the  Deputy 
Magistrate  of  Rungpore,  convicting  the  said 
petitioners  under  Section  379  of  the  Indian 

Penal  Code,  and  sentencing  them  to  14  days' 
imprisonment  and  a  fine  of  10  rupees,  or  in 
default  of  payment  thereof,  10  days'  rigorous 
imprisonment  each,  I  am  directed  to  state 
that,  in  the  Court's  opinion,  an  appeal  will 
lie  in  the  case  in  question,  and  that  you 
should  entertain  the  appeal. 


g 
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The  17th  June  1871. 
Present: 


Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James,  Lord  Justice  Metlish, 
and  Sir  Lawrence  Peel. 

Limitation— Tenants  in  common— Separate 

catitctions. 

1 

On  Appeal  from  the  High  Court  at  Calcutta* 
Ranee  Khujooroonissa 


saft 


versus 


Syud  Ahmed  Rezah ; 
and 

Syud  Ahmed  Rezah 


versus 


Ranee  Khujooroonissa. 

1  wo  owners  of  an  estate  in  which  they  had  equafshares 
having  agreed  to  collect  the  rents  through  a  collector  ap- 
pointed by  the  Court,  appeared  both  of  them  to  have 
collected  and  received  sums  in  the  moftflfeil  from  the  local 
agent  of  the  collector  and  sometimes  from  the  tenauts. 
Tnc  circumstances  ail  went  to  show  that  their  receipts 
were  not  receipts  which  could  be  alleged  to  be  receipts  by 
a  tenant  in  common  antagonistic  to  his  other  tenant  in 
common,  but  that  they  were  all  part  and  parcel  of  a 
common  arrangement  by  which  the  whole  of  the  rents 
*ere  to  be  received  by  the  agent,  or  by  the  party  acting 
under  the  authority  or  with  the  tacit  assent  of  the 
agent,  the  separate  collections  of  each  party  having  to  be 
dealt  with  as  if  received  from  the  agent  or  collector. 

Held  that  the  statute  of  limitation  could  not  apply 
to  a  ctaim  by  one  of  the  owners  against  the  other  as  for 
the  collections  made  during  *2  years  previous  to  the  in- 
stitution of  the  suit,  one  party  having  received  more  one 
year  and  less  the  previous  year;  and  that  it  would  be 
absolutely  necesaary  in  taking  the  accounts  from  any 
date  to  see  what  the  state  of  things  was  between  them 
at  that  date. 

s 
It  does  not  foHow  that  because  a  man  who  was  tenant 
hi  coatmon  Has  received  something,  and  has  then  sold 
it  to  another  tenant  in  common,  that  a  third  tenant  in 
common  can  make  the  purchaser  answerable  personally 
for  that  which  was  received  by  the  person  who  has  relin- 
quished in  his  favour. 

•  On  appeal  from  the  judgment  of  Trevor  and  Mac- 
akersmi,  JJ.,  passed  on  the  25th  May  1864,  in 
ftsajutar  Appeals  No*.  1  to  3  of  1863;— see  the  Gap 
Number  of  the  Weakly  Reporter,  Civif  Rulings, 
page  235. 


These  are  appeals  from  two  judgments  of 
the  High  Court  of  Judicature  of  Calcutta,  in 
two  suits  which  were  instituted  in  the  Zjllah 
Couit  of  Purneah.  They  may  be  described 
as  a  suit  and  a  cross-suit  respectively,  by 
the  owner  of  a  joint  estate  against  the  other 
owner  or  owners  of  the  estate.  The  High 
Court  dismissed  both  suits  as  having  been 
misconceived,  their  reasons  being  shortly 
stated  in  the  judgment  before  us.  One  suit 
was  instituted  covering  a  period  of  twelve 
years,  and  treating  anything  anterior  to  that 
as  barred  by  the  Statute  of  Limitation.  The 
other  was  a  suit  that  sought,  by  way  of  cross 
account,  to  take  the  account  from  a  period 
long  anterior  to  the  commencement  of  the 
twelve  years.  The  Court  in  its  judgment 
says:  "The  first  Court  was  of  opinion  that 
"  the  Statute  of  Limitations  did  apply  to  a 
"portion of  the  claim  of  Ahmed  Rezah,  and 
"that  the  Court  could  not  enter  into  trans- 
"  action  or  revive  accounts  relating  to  a  period 
"  of  more  than  twelve  years  before  the  institu- 
tion of  the  present  suit,  and  that  as  the 
"suit  was  instituted  in  April  1857,  the  ac- 
counts to  be  settled  by  the  Court  would 
"be  those  subsequent  to  1845,  and  those 
"only.  After  examining  the  accounts,  the 
"Judge  dismissed  the  claim  of  Mahomed 
"  Rezah  and  passed  a  decree  in  favor  of 
"  EnaetHossein,  whose  whole  claim  was  subse- 
"quent  to  1845,  for  Rupees  34,6302-10.3  pie, 
"  with  interest  of  twelve  per  cent.,  and  costs 
"in  proportion.  From  these  decisions  two 
"  appeals  have  been  preferred  to  this  Court, 
"and  the  first  point  to  which  our  attention 
"  was  called  was  the  applicability  or  otber- 
"  wise  of  the  Statute  of  Limitations  to  any 

portion  of  the  claim  of  Rajah  Ahmed  Rezah. 

There  can  be  no  doubt  that  mutual  accounts, 
"  if  they  contain  some  item,  or  even  any  one 
"claim  within  twelve  years,  would  not  be 
"barred  by  the  Statute  of  Limitations,  though 
"the  rest  of  the  claim  were  beyond  that 
"term.  But  this  rule  is  strictly  confined 
"to  accounts  between  two  parties  which 
"  show  a  reciprocity  of  dealings,  or,  in  other 
"words,  to  transactions  in  which  there  is  a 
"  mutual  credit  founded  on  a  subsisting  debt 
"  on  the  other  side,  or  an  express  or  an  im- 
"  plied  agreement  for  a  set  off  of#  mutual 
"  debts.  Is,  then,  the  present  claim  of  Syud 
"Ahmed  Rezah,  as  against  Eoaet  Hossein» 
"  a  claim  of  this  nature  ?     The  parties  ai 
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"8-annas  proprietors  of  the  same  estate. 
"  Theyhave  held  their  shares  separate.  They 
"  have  by  tacit,  if  not  by  express,  agreement 
"collected  their  yearly  shares  of  the  rents 
"  by  their  separate  endeavours ;  and,  in  short, 
"  by  their  acts  have  taken  up  a  position  al- 
together unconnected  with  and  antago- 
nistic to  each  other.  This  mode  of  ac- 
tion, no  doubt,  gives  the  party  who  has 
"  received  less  than  half  the  yearly  net  rents 
"of  the  estate,  an  action  against  the  party 
"who  has  collected  more  than  his  rightful 
"  share  of  those  rents ;  but  his  right  to  these 
"surplus  rents  arises  in  consequence  of  a 
wrongful  act  of  the  other  party,  and  at  the 
end  of  each  year  a  wrongful  act  of  this 
"  nature  is  a  cause  of  action  from  the  com- 
"  mencement  of  the  year  following  that  in 
which  the  surplus  collection  was  made.  It 
follows  that  these  yearly  claims  are  injhe 
nature  of  separate  and  distinct  demands, 
"against  which  the  Statute  of  Limitations 
"runs,  and  that  they  can  by  no  process  of 
"reasoning  be  brought  within  those  special 
"and  particular  accounts  as  against  which 
"  limitation  will  not  run.  Turning,  then,  to 
"  the  remarks  which  have  been  addressed  to  us 
"  by  the  learned  Counsel  on  the  part  of  both 
"  the  plaintiffs  and  to  the  accounts  filed,  and 
the  case  made  by  each  of  them  against  the 
other,  they  appear  to  us  that  they  are  found- 
"  ed  on  a  mistaken  view  of  the  case  as  be- 
"tween  the  parties  before  us.  The  conten- 
tion before  us  has  been  that  each  party 
"  as  against  the  other  is  entitled  to  one-half 
"  of  the  actual  collections  made ;  but  in  our 
"  view  this  is  not  the  case.  Considering  the 
"  independent  and  antagonistic  position  which 
"  each  party  has  taken  up  against  the  other, 
"and  the  tacit,  if  not  express,  agreement 
"  entered  into  between  them  as  to  the  mode 
"of  collection,  it  seems  clear  that  neither 
"  party  has  a  claim  against  the  other  on  ac- 
count of  superior  diligence  exercised  by 
"him  in  the  collection  of  the  vearlv  rents,  but 
"that  the  only  ground  on  which  a  right  of 
"  action  accrues  to  either  party  is  the  re- 
alization by  the  other  side  of  a  sum  larger 
"  in  extent  than  one-half  of  the  yearly  rents, 
"that  is,  of  a  sum  beyond  that  to  which  he 
"is  of  right  entitled.  That  such  has  been 
"  the  case — that  Mahomed  Rezah  and  Enaet 
"  Hossein  have,  during  any  of  the  years 
"covered  by  these  suits,  collected  a  sum 
"beyond  their  legal  right,  that  is,  one-half 
"  of  the  net  rental  of  the  estate,  has  not  been 
"  attempted  to  be  shown  to  us ;  but  the  learn 
"  ed  Counsel  have  only  entered  into  elaborate 
"calculations,  founded  upon  very  infirm  data, 
"of  collections  actually  made,  and  have 
"  thereupon  asserted  the  right  of  their  re- 
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"  spective  clients  to  one-half  of  the  net  actual 
"  collections.  Such  a  view  pi  the  case,  as 
"  we  have  above  observed,  is  altogether  i#- 
"  admissible.''  * 

Proceeding   upon  that  fooling,  they  find 
that  neither  has  received  more  than  his  naif, 
and  they  proceed  to  dismiss  both  suits.    Now,^ 
in  this  view  of  the  case,  as  stated  Jjy  the 
Court,  their  Lordships  are  unable  to  cqpeor. 
Their  Lordships  are  not  satisfied,  either  upon 
the  case  as  stated  by  the  pleadings,  or  upon 
the  facts  as  proved  in  evidence,  that  the  posi-  I 
tion  of  the  parties  was  that  of  parties  on- 
connected   with,   and   antagonistic  to,  each 
other — each   collecting  only  that   which  he , 
could  by  his  diligence  collect  of  the  rents  of 
the  estate. 

The  material  circumstances  are  these :  The 
parties  having  had  quarrels  with  one  another 
had  first  of  all  a  collector  appointed  by  su- 
perior authority.     They  then,  having  got  rid 
of  the  official  collector  or  manager,  appointed 
an  agent  of  their  own  rthey  then  again  were 
obliged  to  be  placed  under  the  control  of  the 
Court,  who  appointed  an   official   manager. 
The  duty  of  the  agent  and  the  manager  was 
to  receive  all  the  rents  and  to  divide  tbetn 
between  the  parties.     Both  parties,  however, 
appear  to  have  collected  and  received  sums 
in  the  mofussil  from  the  local  agent  of  the 
collector,   and  sometimes  from  the  tenants. 
The  whole  of  the   circumstances,   however, 
sho^  to  their  Lordships  that  their  receipts 
were  not  receipts  which  can  be  alleged  to  be 
receipts  by  a  tenant  in  common  antagonistic 
to  his  other  fcnant  in  common,  but  that  they 
were  all  part  and  parcel  of  a  common  arrange- 
ment by  which  the  whole  of  the  rents  were 
to  be  received  by  the  agent,  or  by  the  part/ 
acting  under  the  authority  or  with  the  tacit 
assent  of  the  agent,  so  that  the  whole  was  to 
be  treated  as  a  sum  received  by  the  agent,  or 
in  his  behalf,  the  separate  collections  of  each  ( 
party  having  to  be  dealt  with  as  if  received 
from  the  agent  or  collector.     That  being  so, 
it  seems  also  to  their  Lordships  that  it  would 
be  impossible  to  apply  the  Statute  of  T.inii-  • 
tations  to  the  claim,  because  if  the  account 
was  a  continuing  account — one  party  having 
received  more  one  year,  and  having  received 
less   the  previous  ^year — it  appears  to  their 
Lordships  impossible  to  say :  44  \Ye  will  cut  the 
•*  account  short  at  the  twelve*years,  anvl  not 
"allow  your  receipts  during  the  twelfirVyear. 
44  ante  litem,  to  go  to  pay  that  which  was  doe 
"to  you  in  the  thirteenth  year,  ante  htem. 
It  would  be  absolutely  necessary  in  taking 
the  accounts  from  any  date  to  see  what  the 
state  of  thinjrs  was  between  them  at  tnat 
date. 
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That  being  so,  the'rr  Lordships  have  to  con- 
sider what  real^v  was  the  decree  which  the 
ttigh  Court  ought  to  have  made  upon  the 
appeal  in  Enaet  Hossein's  suit,  which  is  the 
one  now  substantially  before  us,  because  it  is 
stated  by  the  other  appellant  that,  if  that 
appeal  is  decided  in  his  favor,  so  that  no- 
rthing is  decreed  against  him,  he  is  not  mind- 
ed to«prosecute  any  claim  on  his  part  fur- 
ther* 

It  resolved  itself  therefore  into  this,  whe- 
ther the  decree  awarding  Rupees  34,000  and  in- 
terest to  Enaet  Hossin  was  well  founded,  and 
whether  the  appeal  oeght  to  have  been  allowed 
Xhe  accounts  were,  in  the  first  instance,  refer- 
red to  Mr.  De  Courcy.     Mr.  De  Courcy  took 
those  accounts.    The  result  was  complained  of 
"  by  both  parties.  Their  Lordships  have  before 
them  the  objections  which  were  taken  by  the 
respective  parties  to  the  accounts  of  Mr.  De 
Courcy,   which   objections  were   really  the 
matters  for  decision  before  the  Court  of  first 
instance.     Of  course,  it  would  be  impossible 
to  ask  any  Court  to  go  and  retake  an  account, 
which,  by  reason  of  its  complicated  character, 
had  been  referred  to  an  expert  to  take  be- 
tween the  parties,  and  therefore  it  was  quite 
right  for  the  Court  not  to  go  through  all  the 
items  of  the  account,  but  to  require  and  ob- 
tain from  either  party  the  objections  which 
he  took  to  the  account  as  so  taken.     Both 
parties  thereupon  do  present  their  objections 
to  the  account.     Mr.  Simson,  the  Judge  of 
the  Court  below,  proceeds  to  deal  with  these 
objections;  and  it  is  in  respect  to  the  ftqde 
in  which  he  has  dealt  with  these  objections 
that  it  appears  to  their  Lordskips  that  they 
are  able  to  come  to  a  conclusion  which  will 
dispose  of  the  appeals  to-day.     The  balance 
found  due  is  Rupees  34  000.     There  is  one 
item  alone  of  Rupees  56,000  to   which   an 
objection  was  taken,  which  would  more  than 
cover  that  balance,  if  the  objection  were  well 
founded  and  ought  to  have  been  allowed  by 
Mr»   Simson.     That   objection    arises   with 
respect  to  Rupees  56,000.  which,  by  the  ad- 
mission of  both  parties,  was  not  received  by 
Ahmed   Rezah,  the  defendant ;  but  was  ac- 
tual lv  received  by  his  half  brother.     But  that 
receipt   by  the   half-brother  of  the   Rupees 
"56,000  was  treated  by  Mr.  Simson  as  a  receipt 
by  Ahmed ;  and  it  has  been  contended  before 
us  that  that  was  rightly  *so  treated,  at  least 
that*ve  have  not  got  the  materials  for  saying 
that*  it  was  not  rightly  so  treated,  and  that 
we  ought,   therefore,   if  we  differ  from,  or 
doubted  the  truth  of*  the  conclusion  arrived 
at  by  Mr.  Simson,  to  send  it  back  again  for 
farther  investigation.     But  it  appears  to  their 
Lordships  that  the  case  with  regard  to  the 


receipt  by  Ahmed's  brother  does  appear  suffi-  * 
ciently  before  them,  and  enable  them*  now  to 
arrive   at  a  conclusion  without  referring  it 
back  to  take  any  further  evidence,  or  to  enter 
again  into  the  account.  . 

Now,  Mr.  Simson  has  treated  Meeran — and 
it  has  been  suggested  before  us  that  he  has 
rightly  treated  him — as  being  a  mere  name 
and  a  mere  sham;  as  a  person  who  really 
was  receiving  for  Ahmed,  and  that  his  receipts 
were  to  be  treated  as  Ahmed's  receipts.  But 
it  appears  that  Meeran  had  really  obtained 
a  decree  entitling  him  to  a  certain  portion  of 
this  estate,  as  an  ancestral  estate.  He  was 
a  balf-brother  of  Ahmed,  and  was  therefore 
primd  facie  entitled  to  share  in  the  estate. 
He  had  obtained  that  decree,  and  after  ob- 
taining that  decree  he  did  receive  the  amount 
of  collections  which  have  been  brought  into 
this  account.  There  is  nothing  to  satisfy 
their  Lordships,  and  nothing  apparently  to 
justify  the  assumption  of  Mr.  Simson,  that 
he  could  treat  the  whole  of  that  as  a  mere 
sham  and  collusion  between  Ahmed  and  his 
half-brother,  for  the  purpose  of  preventing 
Ahmed  being  responsible  for  these  receipts. 

But  it  docs  not  rest  merely  upon  that.  It 
is  important  to  see  in  what  way  the  plaint 
itself  in  the  original  suit  treats  Meeran's 
position.  The  plaint  in  the  original  suit  does 
not  treat  Meeran  as  being  a  mere  sham,  as 
being  a  person  who  was  not  entitled  to  receive 
the  rents,  but  says  that  Meeran  was  a  share-* 
holder,  and  was  made  a  defendant  in  the  first 
instance  as  one  of  the  parties  to  account # 
The  plaint  says  this:  The  share  of  Meeran 
in  the  zemindary  was  in  the  possession  of 
Syud  Ahmed  Rezah,  and  Syud  Ahmed  Rezah 
knowingly,  notwithstanding  this  extent  of 
appropriation  by  Meeran,  has  granted  Meeran 
certain  mehals  under  putnee  pottah,  in  the 
name  of  Moosah  Rezah,  his  son,  in  proportion 
to  his  share  in  the,  malikanah  profits*  and  got 
a  deed  relinquishing  claim  on  the  zemindary 
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executed  by  Meeran.  Hence  the  responsible 
lity  for  this  money  collected  by  Meeran  which 
appertained  to  the  zemindary  devolves  upon 
Ahmed  Rezah  personally.  Whatever  Mee- 
ran received  under  the  denomination  of  his 
own  malikanah  from  the  Moostajirs  and  Mai- 
goozars  of  the  pergunnah,  Ahmed  Rezah, 
after  he  had  the  deed  of  relinquishment  exe- 
cuted, not  having  given  to  Moostajir  and  Mal- 
goozars  credit  for  such  money  collected  and 
appointed  by  Meeran,  has  realized  it  over 
again,  proofs  as  to  which  are  forthcoming. 
Meeran  and  Ahmed  Rezah  are  both  step- 
brothers, and  the  estate  of  Meeran  is  includ- 
ed in  the  said  8  annas  in  the  possession  of 
Ahmed  Rezah.  Thus,  whoever  of  the  part- 
ners of  that  8  annas  appropriates,  responsibi- 
lity thereof  devolves  upon  Ahmed  Rezah,  the 
occupant  of  the  entire  8  annas  of  the  zemin- 
dary. Still,  it  is  considered  expedient  to 
make  Meeran  pro/ormd  defendant.  That  is 
the  case  which  is  made  there :  that  is  to  say, 
a  charge  is  made  as  to  the  receipt,  the  only 
ground  for  it  being  that  there  was  an  actual 
receipt  by  Ahmed.  "We  charge  you  with 
"the  receipt  of  money  for  our  use  because 
"Meeran  received  it."  The  ground  upon 
which  they  put  it  is — "Meeran  is  your 
"  brother.  You  are  the  joint  owners  of  the 
"one-half  which  is  divided  between  you. 
"  There  has  been  some  deed  by  which,  subse- 
quent to  the  receipt,  Meeran  has  relin- 
quished his  share  in  favor  of  Ahmed  for  a 
"valuable  consideration.  Therefore,  we  will 
"treat  the  receipts  in  respect  of  the  whole 
"of  that  half  which  was  divided  between 
."Meeran  and  Ahmed  as  being  receipts  for 
"which  they  are  jointly  and  severally  liable." 
Thatseemsto  their  Lordships  to  be  the  founda- 
tion of  the  claim  in  respect  of  the  receipts 
of  Meeran.  In  point  of  law,  it  is  to  their 
Lordships  quite  clear  that  no  such  claim  can 
be  sustained ;  that  it  is  not  because  a  man 
who  wa^  tenant  in  common  has  received 
something,  find  has  then  sold  it  to  another 
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tenant  in  common,  that  a  third  tenant  in 
common  can  make  the  purchaser  answerable 
personally  for  that  which  was  received^  fly 
the  person  who  has  relinquished  1h  his  few* 
That  is  the  case  made ;  and  there  is  no  east 
whatever  made,  and  no  evidence  before  their 
Lordships  to  show,  as  has  been  suggested, 
that  Meeran  was  merely  a  name  and  a  shaft, 
receiving  everything  he  did  receive  on  behalf 
of  Ahmed. 

It  appears  to  their  Lordships  clear  that 
Ahmed  ought  not  to  be  made,  and  could  not 
legally  be  made,  personally  responsible  for' 
the  Rupees  56,000  in  a  suit  which,  in  their 
Lordships'  view,  was  sustainable  only  as  a 
suit  for  adjusting  the  accoant  betwetn  tit 
parties  in  respect  of  their  respective  receipts 
from  the  common  agent,  or  which  they  had 
intercepted  on  the  way  to  the  agent.  Ttat 
being  so,  it  entirely  turns  the  balance  agarast 
the  plaintiff.  The  plaintiff  did  not,  therefore 
in  the  Court  below,  make  out  the  proper 
proof  to  his  right  to  any  balance  at  all  is 
due  to  him,  and  the  suit  in  the  Court  bdov 
ought  to  have  been  dismissed, — their  Lort 
ships  agreeing  in  the  result  with  the  High 
Court,  although  compelled  to  dissent  fan 
their  grounds  of  decision. 

The  one  suit  is  thus  disposed  of,  and  the 
plaintiff  in  the  other  suit  is  satisfied  *tt 
things  remaining  as  they  are,  and  does  wt 
seek  to  have  any  further  accounts  or  to  pro- 4 
oeed  with  his  appeal.  Under  the  circa»- 
stanoes  of  the  case,  and  both  appeals  hsviftg 
come  on  'together,  their  Lordships  do  not  • 
think  it  right  to  give  any  costs  of  either  ap- 
peal. 

Their  lordships,  therefore,  aereehmnblflo 
report  to  Her  Majesty,  as  their  opinion^  that 
both  the  decrees  of  the  High  Court  should  he 
affirmed,  and  that  both  appeals  should  be  dis- 
missed, each  party  bearing  his  own  costs 
therein. 
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The  22nd  June  1871. 

^  Present : 

* 
Sir  James  W.  Colvile,  Sir  Joseph  Napier, 

ijard  Justice  James,  Lord  Justice  Mellish, 

and  Sir  Lawrence  Peel. 

iPractj/ce — Decree  for  possession— Boundary. 

On  Appeal  from  the  High  Court  at  Calcutta!* 
Baboo  Puhlwan  Singh  and  others 

versus 

Maharaj  ah  Moheshur  Buksh  Singh ; 

and 

Maharajah  Moheshur  Buksh  Singh 

versus 
Megburn  Singh  and  others. 

Held  that,  although  it  is  open  to  parties  before  the 
Privy  Council  to  allege  that  a  mistake  has  been  made 
km  point  of  lair  which  they  did  not  raise  in  the  Court 
below,  they  must  clearly  make  it  appear  before  the 
Privy  Council  that  the  mistake  was  reatly  made  by 
use  Judge  below,  an**  .hat  the  decision  is,  in  fact,  attn- 
V*-nV'  *>  such  *  Utake. 


Where  a  decree  directed  that  plaintiff  should  obtain 
pacseasioii  of  land  according  to  the  boundaries  given  in 
the  plaint,  and  also  specified  the  quantities  of  land  of 
which  he  was  to  obtain  possession,  and  it  turned  out 
that  those  quantities  were  not  strictly  accurate,  it  was 
held  that  the  decree  should  be  interpreted  as  if  iuwere 
a  conveyance  of  land,  stating  the  boundaries,  ana  then 
sayinf*  that  it  contains  so  many  acres ;  and  that  the 
eta  snuff  was  entitled  to  all  the  land  contained  within 
the  boundaries  stated  in  the  plaint,  thetmistake  in  the 
Quantities  stated  in  the  decree  being  merely  a  false 
description. 

This  was  a  suit  in  the  nature  of  an  action 
of  ejectment,  brought  to  recover  a  consider- 
able quantity  of  land  which  was  alleged  to 
belong  to  the  plaintiff,  on  account  of  its 
having  been  gained  by  accretion  to  four  raou- 
sah% which  had  been  previously  his  property. 
Betides  certain  defences  in  point  of  law, 
which  have  all  been  abandoned  before  us, 
there  were  two  substantial  defences  in  point 
*  of  fact  on  the  merits  which  were  raised  by 
the  defendant.  First,  he  said  in  substance 
that  the  land  was  not  gained  gradually  by 
accretion,  as  alleged  by  the  plaintiff,  but  was 

what  is  called  a  chuckee,  ind  after  stating  the 

t — _ 

*  The  appeal  in  the  first  case  (that  by  Puhlwan  Singh ) 
was  f«*m  the  judgment  of  Steor  and  Kemp,  J  J.,  in 
Regular  Appeal  No.  494  of  1861,  decided  on  20th  April 
1864 ;  sec  Gap  Number  of  the  Weekly  Reporter,  Civil 
Refcngft,  p.  101.  The  appeal  in  the  second  ca«*  was 
foam  the  judgment  of  Kemp  and  Seton-Karr,  I  J.,  in 
Regular  Appeal  No.  361  of  1*65,  decided  on  17th  April 
iSCo;— bee  5  W.  R.,  tin/,  p.  211. 


facts,  as  he  alleged  them  to  be,  he  summed  up 
by  saying :  "  In  consequence  of  the  route 
"  thus  described  by  the  river,  the  chuckee  in 
"  suit  stood  firm,  retaining  all  the  traces  of 
"numbers  and   boundaries,  and  continued 
"  without  opposition  on  part  of  any  one  in 
"  the  occupancy  of  your  petitioners."    Then 
he  raised  a  second  defence  on  the  merits,  by 
which  he  said :  "  The  land  in  the  south  and 
"  north  of  the  disputed  land  is  in  the  pos- 
"  session  of  your  petitioner,  hence,   were  it 
"  even  admitted,  according  to  the  plaintiff's 
"  false  plea,  that  the  diluvion  was  by  Dhooee, 
"  still   considering  the  land  in  suit  to  be  a 
"  part  and  parcel  of  the  land  Nos.  447  and 
"912  in  the  occupancy  of  your  petitioners, 
"  none  but  your  petitioners,  under  the  pro- 
"  visions   of   the   very   law  quoted   by  the 
"  plaintiff,  could  be  entitled  to  its  posses- 
"  sjpn."     Issues  were  formed  on  those  plead- 
ings.   Both  parties  were  allowed  to  present 
their  issues,  and  then  the  Judge,  out  of  the 
issues  presented,  formed  those  which  were  to 
be   tried.     The    material    issue    was   this: 
"  Whether  the  disputed    lands   have    been 
"  gradually  washed  away,  and  have  iccreted 
"on  the  estate  of  the  plaintiff  by  oblitera- 
"  tion  of  its  former  marks,  or  whether  by  the 
"  sudden  change  of  the  Ganges  they  have 
"  accreted  with  a  continuance  of  the  former 
"  marks."     This  issue  a  little  confuses  the 
matter  by  bringing  in  the  marks  as  if  they 

were  necessarily  conclusive  of  the  question 

"  Whether  the  disputed  lands  have  been 
"  gradually  washed  away,  and  have  accreted 
M  on  the  estate  of  the  plaintiff ;"  as  if  it 
followed  that  because  the  marks  were  oblitera- 
ted, therefore  the  land  had  gradually  accreted. 

The  other  alternative  is  put  in  the  same  way 

"  Whether,  by  the  sudden  change  of  the 
"  Ganges,  they  have  accreted  with  a  continu- 
"  ance  of  the  former  marks."  Then  there 
are  further  issues — "  Even  if  gradually  wash- 
ed away,  whether,  on  the  ground  of  the 
same  being  intermixed  up  with  other  lands 
in  the  possession  of  the  defendants  on  the 
south  and  north  of  the  disputed  lands,  the 
"  defendants  are  entitled  to  the  same  or 
"  not  ?  "— "  Whether  the  plaintiff,  after  being 
"  in  possession  of  the  disputed  lands,  has  been 
"  ou?ted  by  the  defendants  or  not,  and  whe- 
"ther  any  land  adjacent  to  the  disputed 
"  land  amongst  the  accreted  lands,  is  still 
"  in  the  possession  of  the  plaintiff,  or  whether 
M  the  plaintiff  was  never  in  possession  of  the 
•'contested  lands?'  A  great  mass  of  evi- 
dence was  given.  The  Judge  in  the  «Court 
below,  the  Sudder  £meen  himself,  inspected 
Che  ground  on  several  occasions*  and  most 
careful  inquiries  were  made  on  the  spot  as  to 
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whether  the  land  had  gradually  accreted,  or 
whether  it  had  been  a  chuckee  suddenly 
formed.  It  was  then  ordered  that  an  Ameen 
should  draw  a  plan,  and  survey  the  land,  and 
present  a  report  to  the  Court.  That  accord- 
ingly was  done.  He  framed  the  plan  in  the 
suit  which  is  before  their  Lordships,  which 
shows  by  distinctive  colours — yellow,  pink, 
and  green — the  land  sought  to  be  recovered 
in  the  action,  the  chuckee  which  is  admitted 
still  to  belong  to  the  defendants,  and  land 
which  is  in  the  possession  of  the  plaintiffs 
but.  is  claimed  by  the  defendants. 

Now,  the  questions  which  really  arise  are 
two — first,  whether  the  land  has  gradually 
accreted,  and  how  that  issue  ought  properly 
to  be  determined  ;  and,  secondly,  whether  the 
defendants,  by  reason  of  their  chuckee,  are 
entitled  to  any  portion  of  the  land,  even  as- 
suming that  it  has  been  accreted  ?  * 

As  respects  the  first  question  it  is  necessary 
to  consider,  have  the  Courts  below  been  wrong 
in  point  of  law,  or  have  they  committed  any 
error  in  fact?  Now,  no  doubt  their  Lord- 
ships at  one  period  of  the  argument  had  con- 
siderable doubt  whether  there  might  not  have 
been  a  mistake  in  point  of  law,  because,  look- 
ing at  the  nature  of  the  report  of  the  Ameen 
and  of  the  judgment  of  the  first  Judge,  and 
even  at  the  form  of  the  issues,  there  appear- 
ed reason  to  doubt  whether  it  had  not  been 
supposed  that  if  the  surface  of  the  land  had 
all  been  changed,  and  the  marks  had  all  been 
obliterated,  so  that  no  houses  or  trees  or 
mounds  or  vestiges  of  boundary  could  be 
found,  and  that  all  the  surface  of  the  land 
was  fresh  land  which  had  been  brought  down 
by  the  river — that  was  conclusive  of  the 
question.  Now,  if  the  Court  below  had 
meant  to  say  that  was  conclusive  in  point  of 
law,  so  that  the  land  was  to  be  considered  as 
land  gradually  accreted,  even  although  the 
channel  of  the  river  had  changed  and  had 
gone  from  one  bed  and  course  to  another;  if 
the  Court  below  had  meant  to  say  that,  if 
the  marks  of  the  old  channel  were  obliterated, 
and  if  the  marks  of  the  land  between  the  old 
channel  and  the  new  channel  had  also  been 
obliterated,  by  reason  of  the  water  having 
flowed  over  the  surface  and  washed  off  the 
old  land,  and  brought  new  sand  and  mud 
down  upon  it;  notwithstanding  there  was 
land  left  between  the  two  channels  which 
had  not,  in  fact,  fallen  into  the  river  and  been 
entirely  sunk  into  the  channel  itself. — If  they 
meant  to  say  that  was  conclusive,  their  Lord- 
ships would  have  thougrtt  they  would  clearly 
have  been  wrong  in  point  of  law.  But  upon 
the  whole  of  the  case  it  does  not,  in  fact, 


appear  that  the  defendants  ever  substantially  \ 
raised  that  question  before  ihe  Court  below  j 
at   all.     In  their  arguments  they  appear 40 
have  assented  to  the  framing  of^he  issots  m 
the  way  in  which  they  were  framed,  and  they 
appear  to  have  assented  to  resting  their  case 
on  the  question  whether  the  land  which  i»; 
sought  to  be  recovered  did  or  d  d  not  on  rfis 
surface  appear  to  be  entirely  new  an<t  fresh- 
formed,  with  no  marks  of  the  old  cukWariot 
and  habitation  upon  it,  or  whether  it  had,  a| 
they  seem  to  have  alleged  it  had,  houses  and 
trees,  and  boundaries  and  marks  of  the  0M1 
cultivation  upon  it      Certainly,  jarhen  partiei 
before  their  Lordships  allege  that  a  mistake 
has  been  made  in  point  of  law.  if  they  ha« 
not  raised  that  question  in  the  Court  btfo9% 
although  it  is  certainly  open  to  them  to  raise 
it  here,  yet  their  Lordships  ought  to  be  very 
certain  indeed  that  the  Judge  really  has  made 
the  mistake  imputed  to  him,  and  that  die 
decision,  in  fact,  is  attributable  to  such  mistake. 
It   may  well  be  that, the   Judges  made  no 
such  mistake  at  all,  that  they  perfectly  un* 
derstood  what  gradual  accretion  is,  and  what 
the  true  rule  of  law  on  that  subject  is,  and 
that  they  meant  merely  to  say  that,  as  a  mat- ! 
ter  of  fact,  which  no  doubt  was  a  material 
fact  to  ascertain,  there   were   none  of%k*^ 
marks  of  the  old  cultivation  upon  it  which 
the  defendants  had  alleged.     If  any  mark* 
of  the  old  channels,  or  of  the  old  houses,  and 
of  the  trees,  and  of  the  old  mounds,  could 
hav^been  found,  that  would  have  been  con- 
clusive against  the  plaintiff,  and  therefore  it 
was  a  matter  very   material  to  be  inquired 
into.     It  did*not  necessarily  follow,  neverthe- 
less, that  because  no  marks  were  found,  there- 
fore the  plaintiff  had  proved  his  case,  but  it 
does  not  appear  that  that  objection  was  ever 
taken.     The  parties  were  content  to  rest  upon 
the  issues  as  framed,  and  it  may  be  that  they 
all   thought,   and   possibly  thought   rightly, 
that,  under  the  circumstances,  the  condition  ^ 
of  the  land  would  be  the  best  evidence  which 
could  be  given  as  to  whether  the  land  really 
had   gradually   accreted,   or   whether  that 
had  been  a  sudden  change  in  the  course  rf» 
the  river.     Therefore  their  Lordships  think 
that  it  is  impossible  to  say  that  either  of  the 
Courts  below  came  to  any  wrong  condoaon 
in  point  of  law  on£the  question  of  accretion. 

Did  they  then  make  any  inistake  in  point 
of  fact  ?  And  certainly,  looking  at  th?  great 
extent  of  the  changes,  and  particularly  at 
the  maps,  and  some  portion  of  ihe  evidence, 
there  might  be  some  reason  to  doubt  whether 
the  whole  of  it  had  really  accrued  by  gradual 
accretion  as  alleged.  But  their  Lordships 
are  of  opinion  that  the.  case  clearly  comes 


1871.] 


Privy 


THE   WEEKLY   REPORTER. 


Council. 


within  the  rule  which  they  have  so  often  laid 
down,  where  t\$  dispute  turns  upon  matters 
c£  fact  and  where  the  Courts  below  have 
agTtJed  on  the  conclusion  which  they  have 
come  to.  respecting  that  fact.  This  was  a 
.case  where  a  careful  examination  on  the  spot 
was  most  material  towards  coming  to  a  proper 
conclusion  on  the  fact.  That  examination 
was  h*ld,  and  apparently  very  carefully  held, 
and  it  was  after  that  examination  that  the 
first  Court  came  to  a  conclusion  in  favor  of 
the  plaintiff  on  that  part  of  the  case.  The 
High  Court  came  to  the  same  conclusion,  and 
their  Lordships  are  of  opinion  that  there  is 
certainly  no  such  error  shown  in  that  conclu- 
sion as  would  enable  them,  or  make  it  right 
and  proper,  to  reverse  or  alter  that  decision. 
It  may  be  added  that  the  map  of  1851  ap- 
pears to  their  Lordships  to  show  that  as  re- 
spects one  great  change  that  took  place  in  the 
course  of  the  river,  the  effect  of  it  was  that 
the  plaintiff  got  a  large  acquisition  to  his 
mouzahs,  and  that  what  he  so  got,  which 
contains  a  large  part  of  that  coloured  green, 
and  probably  a  small  part  of  that  coloured 
yellow,  was  gained  by  gradual  accretion. 
Therefore,  on  the  whole  their  Lordships  think 
that  they  ought  to  come  to  the  conclusion 
that  the  first  material  issue  was  properly 
proved  and  decided  in  favor  of  the  plaintiff. 

Lopes's  case*  was  very  strongly  urged 
upon  their  Lordships ;  but  their  Lordships 
do  not  think  that  this  case  is  at  all  governed 
by  the  decision  in  Lopes's  case.  That  was  a 
case  where  the  river  first  went  forward,,  and 
then,  after  a  certain  number  oWyears,  came 
back  again,  and  brought  to  the  surface  the 
ground  which  had  been  sunk.  It  was  held 
that  that  went  back  to  the  old  owner.  Here 
the  sole  question  is, — has  the  land,  by  gradual 
accretion,  been  accreted  to  the  estate  of  the 
plaintiff,  the  defendants  not  having  at  all 
raised  the  issue  that  it  was  their  old  ascertain- 
able* land,  swallowed  up  and  then  restored? 
As  their  Lordships  are  not  convinced  that 
the  Courts  below  have  erred  in  point  of  law, 
3  and  as  they  have  taken  very  careful  means  to 
go  right,  and  there  is  nothing  to  satisfy  their 
Lordships  that  they  went  wrong  in  point  of 
fact,  their  Lordships  are  of  opinion  that  their 
judgment  on  that  part  of  the  case  ought  to 
be  confirmed.  * 

Bert  there  is  a  second  very  material  portion 

of  the  case,  namely,   whether  the  whole  of 

the   lands   have   really  accreted   on   to   the 

'plaintiffs'  land;  and  certainly  the  map  itself, 

*  14  W.  R.,  P.  C,  p.  II. 


to  the  eyes  of  everybody  who  looks  at  it,  ap- 
pears to  show  that  it  is  a  very  extraordinary 
conclusion  that  these  lands  have  wholly  ac- 
creted to  the  plaintiffs.  Here  we  have  on 
the  south  the  chuckee,  admitted  to  belong 
still  to  the  defendants ;  the  land  on  the  other 
side  of  the  river  belongs  to  the  defendants  : 
and  yet  it  is  supposed  that  many  hundred 
acres  of  land  in  fact  directly  situated  between 
the  defendants'  land  and  the  river,  and  their 
land  on  the  other  side  of  the  river,  somehow 
or  other  have  accreted  to  somebody  else's 
estate,  and  not  to  theirs  ! 


The  Judge  in  the  Court  below,  dealing 
with  this  question,  deals  with  it  very  shortly, 
and  says  they  cannot  claim  any  portion  of 
disputed  land  as  having  accreted  or  belong- 
ing to  their  land,  because  the  river  Ganges 
flovfs  between  them.  That  is  in  itself  un- 
questionably an  inaccurate  statement.  The 
river  Ganges  does  not  flow,  at  least  did  not 
flow  at  the  commencement  of  the  suit,  or  for 
some  time  previously,  between  them.  What 
had  happened  was  this.  The  river  Ganges 
had  originally  flowed,  as  is  admitted  on  all 
hands,  at  the  bottom  of  the  undisputed  chuc- 
kee. Then,  by  what  is  admitted  to  have 
been  a  sudden  change,  a  portion  of  the 
Ganges  began  to  run  above  the  chuckee,  and 
between  what  is  now  the  chuckee  and  the 
disputed  land  which  is  coloured  yellow.  Now, 
it  seems  quite  clear  from  the  description  of 
the  premises  that  the  whole  of  that  portion 
of  the  stream  which  so  flowed  between  the 
chuckee  and  the  land  coloured  yellow  itself, 
was  then  the  property  of  the  defendants. 
Therefore,  the  whole  that  was  there  before 
the  Ganges  came  was  the  property  of  the 
defendants.  Well,  then  the  Ganges  comes 
there.  It  is  not  necessary,  perhaps,  to  say 
what  exactly  the  effect  of  that  might  have 
been  on  the  soil  covered  with  water.  Their 
Lordships  must  not  be  supposed  to  say  that 
that  was  taken  away  from  the  defendants. 
But,  at  any  rate,  the  moment  that  the  Ganges 
left  that  stream  which  it  had  so  formed — and 
it  certainly  does  not  appear  to  have  remained 
there  above  a  year  or  two,  as  far  as  their 
Lordships  can  discover — the  moment  that 
course  became  a  nullah,  dry  in  the  dry  season, 
it  appears  to  their  Lordships  quite  clear  (and 
indeed  Lopes's  case  wouki  be  for  that  a  direct 
authority)  that  that  land,  which  had  been 
covered  with  water,  when  it  ceased  to  be 
covered  with  water,  became  the  property  of 
the  defendants.  The  consequence  is,  that 
the  defendants  we're  themselves  the'owners 
of  the  land  to  which  the  greater  part  of  the 
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ne^  land  accreted.  It  appears  to  their  Lord-- 
ships  tjuite  clear  that  that  portion  of  the 
yellow  which  is  ex  adverso  the  chuckee  must 
be  taken  as  accreted  to  the  chuckee. 

As  to  the  other  portion,  their  Lordships 
think  that  the  plaintiffs  have  shown  that  the 
land  coloured  green  was  in  their  possession, 
and  that  that  portion  which  is  ex  adverso  the 
(and  coloured  green,  has  accreted  to  that  land. 
The  High  Court,  on  this  part  of  the  case,  took 
a  view  which  certainly  appears  rather  sur- 
prising, that  because  the  defendants  had 
mainly  no  doubt,  and  principally  denied  that 
the  land  had  accreted  at  all,  and  had  said  that 
it  had  been  caused  by  a  sudden  change  in  the 
river,  and  had  not  been  caused  by  gradual 
accretion;  that  because  they  said  that  and 
failed,  they  were  not  entitled  to  rely  on  their 
second  defence,  which  is  most  clearly  staled 
in  their  pleadings,  is  most  clearly  state*  in 
the  issue,  and  is  also  stated  in  the  judgment 
of  the  first  Judge  in  the  Court  below.  It  is 
to  their  Lordships  perfectly  clear  that  the 
mere  fact  of  their  having  relied  on  their  first 
defence  could  not  possibly  prevent  them  also 
relying  on  their  second  defence  if  the  first 
defence  failed.  The  final  result  is  that  there 
must  be  a  division  of  the  disputed  land,  each 
estate  taking  that  which  is  ex  adverso  its  own 
frontage.  The  carefully  prepared  map  of  the 
Araeen  shows  with  sufficient  accuracy  how 
this  division  is  to  be  made.  Their  Lordships 
think  that,  taking  the  point  where  the  extreme 
left  of  the  yellow  at  the  bottom  of  the  nullah 
intersects  with  the  land  coloured  white  in  the 
map  directly  below  the  green,  a  line  must  be 
drawn  from  that  point,  as  nearly  as  may  be 
perpendicular  to  the  course  of  the  Ganges, 
until  it  meets  the  river,  and*  that  the  land 
which  lies  to  the  right  of  that,  that  is  to  say, 
to  the  south-east  of  it,  will  belong  to  the 
defendants,  and  that  the  land  which  lies  to 
the  north-west  of  it  will  be  the  only  land 
which  the  plaintiff  is  entitled  to  recover  in 
this  suit. 

With  reference  to  the  second  suit,  their 
Lordships  think  that  the  point  on  which  the 
High  Court  decided  that  suit  does  not  arise, 
because  they  say  that  the  plaintiff  has  not 
recovered  the  whole  of  the  lands  which  he 
might  have  recovered  in  the  first  suit.  Now 
they  arrived  at  that  conclusion  from  this  con- 
sideration :  the  plaintiff,  in  his  plaint  in  the 
first  suit,  specified  the  boundaries  of  the 
lands  which  he  sought  to  recover,  and  he 
most  clearly  specified  the  boundaries  towards 
the  Ganges  as  being  the  jiver  Ganges  itself ; 
and  there  can  be  no  doubt  that  he  sought  to 
recover  the  whole  of  the  land  which  he  said 


he  was  entitled  to  up  to  the  Ganges,  but  he 
stated  also  the  number  of  betgahs  that  there 
were  in  his  plaint,  according  to  his  measua* 
ment,  as  2,967.     When  the  Ameen  of  Ik 
Court  came  to  measure  it,  lie  fond  that  the* 
were  more  beegahs  than  the  plaintiff  •fit* 
estimated,  and  therefore  the  High  Conn  cane 
to  the  conclusion  that  he  had  only  recovered 
the  2,967  beegahs.    They  did  net  alter  tat 
judgment  of  the    Lower  Court   at  ah\  hat 
simply  affirmed   the  judgment  with  coat: 
The  High  Court  then  comes  to  the  conctasiaa 
that,  having  recovered  only  that  quantity,  It 
had  failed  to  recover  the  excels,  which  k 
therefore,  not  his  and  that  the  sabsequcat 
accretion  is  to  thai  excess.    It  is  not  easy  *i 
see,  if  he  was  not  to  recover  the  whole  of  the 
land  between  the  boundaries  which  he  ha/ 
stated  in  his  plaint,  what  portion  of  the  had 
stated  within  those  boundaries  he  was  not  to 
recover ;  and  it  is  not  very  easy  to  see  vftf 
that  portion  has  been  taken   from  the  bad 
next  the  river  rather  than  from  any  Ota* 
portion.     But  thetr  Lordships  are  of  optaisa 
that  that  is  really  a  misconception  of  laa 
true  legal  effect  of  the  decree  of  the  Gout 
below.    That  decree  is  this :     "  That  a  da- 
"cree  be  given  to   the  plaintiff,   that  drt 
"  plaintiff  obtain  possession  of  3,967  beegafe 
"  to  cottahs  of  disputed  land  mentioned  « 
"the  plaint,  and  in  the  map  of  the  Gout 
"  Ameen,  acoording  to  the  boundaries  fives 
"in  the  plaint."    Well,  now,  the  jadgneat 
is  that  he  is  to  recover  it  according  to  tat 
boundaries  given  in  the  plait*,     it  is  tree, 
it  goes  on  to  specify  the  quantities,  bat  it 
tarns  out  tha*  those  quantities  are  not  stiktlr 
accurate.     Then  the  question  is,  which  «  he 
to  recover,  the  quantities  or  according  to  the 
boundaries  given  in  the  plaint  ?     Their  Lord- 
ships think  that  it  must  be  interpreted  as  it 
it  were  a   conveyance  of    land  stating  the 
boundaries,  and  then  saying  that  it  contains 
so  many  acres ;  of  coarse,  the  real  conveyance 
would  be  of  the  land  within  the  boundaries, 
and  it  would  be  a  mere  false  description  that 
there  was  some  slight  mistake  in  theqnantitiea 
Their  Lordships  think  that  that  princiafc. 
ought  to  be  applied  to  this  case,  because  they 
find  among  the  rules  which  prevail  in  d* 
Courts  in  India,  it  is  stated  :     "  Where  (he 
"  boundaries   of  the    property   in  sait  aie 
"  required  by  the  Code  to  be  specified,  they 
"  ought  to  be  stated  with  as  «much  precision 
"  as  possible,  a  map  being,  if  necessaqr,  ao- 
"  nexed  to  the  plaint,  or  some  map  which  has 
"  the  character  of  a  public  document  being  Jt* 
14  ferred  to ;  but  if  the  boundaries  be  tat  forth- 
"the  land  may  be  decreed  to  die  pkuadff. 
"  even  though  the  quantity  be  somewhat  more 
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*•  than  they  stated  in  the  plaint."     Now,  that 
is  the  very  thfhg  that  happened  here.     The 
$ianiity  was     somewhat     msre    than    they 
Stated   in  *he   plaint;    but  their   Lordships 
think  that  the  true  construction  of  th«  decree 
m  ^he  first  suit  was,  that  it  was  a  judgment 
i  for  all  the  land  contained  within  the  bound- 
aries stated  in  the  plaint.     That  being  so,  the 
grouncl  on  which  the  Supreme  Court  relied 
hi  trfe  second  suit,  namely,  that  there  was  a 
splitting  of  the  suit,   did    not   arise   at   all, 
because  he  has  recovered  in  the  first  suit  all 
the    land  which  he  could  recover.     In  the 
result  as  asrived  at  by  their  Lordships,  he 
has  not,  in  fact,  recovered  anything  like  what 
he  has  claimed.    At  any  rate,  that  point  does 
.  not  arise,  because  it  was  not  correct  to  say 
that  it  was  not  necessary  to  bring  a  second 
suit.     There  was  a  continual  fresh  accretion 
going  on  during  the  two  years  which  elapsed 
between  the  time  when  the  first  suit  was  com- 
menced and  when  the  second  was  brought. 
It  appears  to  their  Lordships  that  the  second 
suit   is  substantially  brought  for  that   newly 
accreted  land,  and  the  decision  in  the  second 
suit  ought  simply  to  follow  the  decision  of 
the  first.     To  avoid  any  possible  misconcep- 
tion, their  Lordships  have  had  the  line  drawn 
on  one  of  the  copies  of  the  Ameen's  map 
which  is  to  be  annexed  to  their  report,  and 
so  much  of  the  land  claimed  in  the  second 
salt   as  lies  to  ihe   north-west   of   the    line 
which  has  been  already  specified,  their  Lord- 
ships think  the  plaintiff  is  entitled  to  recover 
in  the  second  suit. 

There  will,  of  course,  be  «some  further 
question  about  the  mesne  profits ;  and  it  ap- 
pears that  the  cases  must  go  back  to  the 
Court  below  for  the  purpose,  first  of  all,  of 
fixing  the  boundaries  as  described  in  the  line 
which  has  been  specified  ;  and  next,  of  finding 
out  what  are  the  real  mesne-profits  according 
to  those  boundaries.  There  is  no  information 
r  before  their  Lordships  by  which  it  is  possible 
that  they  could  specify  what  those  mesne- 
profits  should  be. 

•  As  to  the  costs,  their  Lordships  are  of 
opinion  that,  as  respects  the  costs  in  the  first 
Court,  they  should  be  given  according  to  what 
is  the  ordinary  practice  of  the  Courts  in  India 
as  to  giving  costs  in  cases  where  a  plaintiff 
recovers  a  portion  only  of  the  land  which  he 
clairffs,  and  trfere  is  a  successful  defence  as 
respects  the  other  portion.  Their  Lordships 
are  further  ot  opinion  that,  under  all  the 
circumstances,  there  should  be  no  costs  at  all 
to  either  party,  either  of  the  appeals  to  the 
High  Court  or  of  the  appeals  that  have  been 
'  brought  to  the  Queen, 
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Their  Lordships  will,  therefore,  # recom- 
mend to  Her  Majesty  that  an  order  be 
drawn  up  in  accordance  with  these  terms. 

Their  Lordships*  recommendation  to  Her 
Mijesty  on  these  appeals  will  be  that  she 
would  allow  b-nh  appeals,  an!  declare  that 
the  plaintiff  in  the  suits  (the*  Maharajah)  is 
entitled  to  so  much  of  the  accreted  land  as 
lies  on  the  north-west  of  ihe  line  drawn  on 
the  map  annexed  to  this  report,  and  that  the 
defendants  are  entitled  to  so  much  of  the 
accreted  land  as  lies  on  the  south-east  of  that 
line ;  and  that  she  should  remit  the  causes  to 
the  High  Court,  with  a  direction  to  put  the 
parties  in  possession,  and  to  settle  the  amount 
of  wassilat  payable  and  receivable  by  either, 
in  conformity  with  the  above  declaration. 
And  declare  further,  that  the  costs  of  both 
the  suits  in  the  Zillah  Court  should  be  paid 
anS  received  bv  the  parties  according  to  the 
practice  of  the  High  Court,  in  the  propor- 
tion which  the  amount  recovered  by  the 
plaintiff  bears  to  the  amount  claimed  by  him, 
and  that  each  party  should  bear  his  own  costs 
in  the  High  Court;  credit  to  be  given  for  any 
costs  which  have  been  already  paid;  and  that 
there  should  be  no  costs  of  either  appeal. 


The  23rd  June  1871. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James,  Lord  Justice  Mellish, 
and  Sir  Lawrence  Peel. 

Finding  of  fact— Fabricated  documents. 
On  Appeal  from  the  High  Court  at  Calcutta.* 
Ranee  Surrut  Soonduree  Dabea 


versus 


Kooer  Poreshnarain  Roy. 


•  ii 


Judgments  of  the  Lower  Courts-holding  that  Uto 
documents  set  up  by  the  defendants  under  which^iey 
claimed  to  hold  as  jotedars  were  fabrications— upheld: . 

This  suit  was  brought  by  the  respondent 
Poreshnarain  Roy  against  Bhyrubnath  Sandyal 
to  impeach  as  a  false  and  invalid  jote  the 
tenure  ot  certain  lands  which  were  held  by 
Bhyrubnath  Sandval  under  several  leases, 
granting  perpetual  leases^  at  a  fixed  jymma. 

*  From  the  judgment  of  Steer  and  L.  S.  Jameson,  JJ I ., 
Jo  *£5ar  Appeal  No.  577  of  1S62,  decide  on  ftfh 
December  ia63»— not  reported. 
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The  Original  leases  are  said  to  have  been  grant- 
ed by  one  Ranee  Soorjomonee.  The  history 
of  the  plaintiff's  family  is  shortly  this.  The 
lemindary,  in  the  year  1798,  belonged  to  one 
Rajah  Rajendronarain.  He  died  without 
issue,  leaving  as  his  heiress  his  widow,  Ranee 
Soorjomonee ;  but  he  also  left  an  onoomottee- 
puttro  or  direction  to  adopt,  under  which,  in 
the  year  18 13,  she  adopted  a  person  of  the 
name  of  Bhoopendronarain.  Bhoopendro- 
narain  died  in  the  year  1845,  and  he  left  three 
sons,  of  whom  the  plaintiff  in  the  action  was 
one.  The  two  other  sons  died,  and  their 
shares  vested  in  their  mothers,  the  widows  of 
Bhoopendronarain.  It  is  not  necessary  to 
consider  their  interests,  because  the  final  de- 
cree gave  to  the  plaintiff  in  the  suit  only  that 
one-third  of  the  property  to  which  he  would 
have  been  entitled,  if  a  co-sharer  with  his  two 
deceased  brothers.  Therefore,  for  the  purposes 
of  this  appeal,  it  may  be  considered  as  if  the 
litigation  were  between  the  plaintiff  in  the 
suit  as  zemindar,  and  the  jotedar — who  was 
represented  by  the  defendants. 

It  is  admitted  that  this  title  commenced,  if 
it  commenced  at  all,  by  grants  of  these 
tenures  from  Ranee  Soorjomonee,  and  that  the 
date  of  the  earliest  of  those  grants  was  poste- 
rior to  the  date  of  the  adoption.  It  follows, 
therefore,  that  at  the  time  when  she  made  that 
grant  she  was  no  longer  heiress  In  the  posses- 
sion of  the  estate,  whatever  her  rights  as  a 
Hindoo  female  and  heiress  might  have  been 
previously,  but  that  the  whole  interest  in  the 
estate  had  vested  in  the  adopted  son.  Bhoo- 
pendronarain appears  to  have  come  of  age 
some  time  about  the  year  1840.  He  brought 
a  suit  to  recover  the  estate  from  his  adopted 
mother,  and  a  decree  was  made  in  his  favor 
in  July  1844.  He  sought  to  execute  that 
decree ;  and  after  he  had  sued  out  execution, 
a  compromise  took  place  between  them.  Dis- 
putes afterwards  again  arose  between  them, 
and  he  renewed  his  application  for  execution ; 
and  it  is  clear,  upon  that  proceeding  in  which 
the  rights  of  the  Court  of  Wards  with  the 
widow  were  afterwards  discussed,  that,  when 
he  died,  that  second  application  for  execution 
was  then  pending,  and  that  no  writ  of  exe- 
cution had.  in  fact,  issued  from  the  Court.  In 
the  Court  below,  the  principal  issue  was  as  to 
the  validity  of  the  jote,  which  of  course  in- 
volved the  question  whether  the  jote  had  ever 
been  created  by  the  leases  and  grants  of  the 
Ranee,and  if  they  had  been  so  granted,  whether 
those  leases  were  valid  as  against  the  plaintiff, 
and  rf  not  valid  as  against  the  plaintiff, 
whether  they  had  been  cconfirmed  by  his 
father  Bhoopendronarain,  in  which,  case,  Qf 
course,  he  would  be  bound  by  them.    The 


Principal  Sudder  Ameen  seems  to  have  held 
that  the  leases  were  not  proveff,  bat  it  will  be 
perhaps,  the  simplest  and  most  favorable  wavft 
the  appellants  to  assume  that  thos%leases  were 
really  granted  by  the  Ranee.  It  is,  however, 
admitted  that,  if  not  afterwards  confirmed  by 
Bhoopendronarain,  they  would  not  be  binding 
on  the  plaintiff  in  this  suit.  If  it  were  ner 
cessary  for  us  to  decide  the  question  of  the 
original  grant  of  the  leases,  a  good  deal  flrigit 
turn  on  the  fact  of  possession,  because  it  if 
perfectly  clear  that  those  parties  were  found 
in  possession  as  ijaradars  on  the  death  of 
Bhoopendronarain,  when  the  estate  passed  in- 
to the  custody  of  the  Court  of  Wards,  and 
that  they  were,  for  a  considerable  number  of, 
years,  in  possession  under  it.  • 

As  the  real  turning-point  of  the  case  is  Hk 
question  of  confirmation  by  Bhoopendronarais 
it  is  necessary  to  consider  what  the  case  made 
by  the  appellants  in  that  respect  is.  Their 
title  rests  entirely  upon  two  documents  it 
166,  and  the  evidence  which  they  nave 
given  in  support  of  those  documents.  Nov, 
the  first  of  those  documents  has  been  some- 
times spoken  of  as  a  dakhilla,  but  it  seetts 
really  to  be  what  Mr.  Field  described  it,  not 
a  mere  ordinary  dakhilla,  or  receipt,  by  a  col- 
lector of  rent,  but  a  statement  by  Bhoopeodm- 
narain  that  300  rupees  had  been  paid  as  rent. 
It  is  in  the  form  of  a  letter  to  (he  then  jotedar, 
importing  that  the  writer  had  reeeived  that 
rent,  and  that  the  jotedar  would  receive  is 
the  ordinary  way,  at  Pooiia,  the  ordinary  dak- 
hilla. Still  it  no  doubt  implies  that  this 
money  had  been  paid  as  rent  to  and  received 
by  the  Rajah  in  person,  and  that,  not  at 
Pootia,  but  at  Rampoora  to  which  be  is  said 
to  have  gone,  and  the  date  of  the  document 
is  the  10th  Assin,  fifteen  days  before  the 
Rajah  died  at  Pootia.  The  other  doom**' 
is  in  the  nature  of  a  proclamation,  addre*#J: 
to  the  goroashta,  munduls,  ryots,  etc.,  of  aft 
lands  comprised  in  the  jote,  and  it  asapNVJ 
that  there  was  an  attachment  affecting*  tW 
property,  and  directed  the  attachment  to  be 
removed,  and  that  the  ryots  upon  those  Jeaw 
should  be  allowed  to  pay  their  rents  to  tM 
jotedars.  It  is  upon  these  two  documentstblt 
the  title  of  the  defendants  in  the  action  de* 
pended. 

It  is  no  doubt  true  that  these  docutneatt 
which  are  now  impeached  dfti  exist  ite«ne*j 
diateiy  after  the  death  of  Bhoopendronaraio 
because  they  are  referred  10  in  the  procecdir 
of  the  Court  of  Wards,  which  is  at  page  '7'' 
The  proceeding  is  addressed  to  the  tcnanto 
of  the  jote,  and  after  stating  that  not  W 
the  documents  which  purported  to  be  origw 
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leases  from  the  Ranee,  but  those  granted  un- 
der the  signage  or  seal  of  Bhoopendronarain 
£oy  in  the  year  1252  had  been  brought  into  the 
office,  it  says  :  "  You  will,  until  you  receive  a 
*•  second  ofder  from  the  Court  of  Wards,  pay 
**  tjie  rents  to  the  said  permanent  jotedar,  and 
**  iiardar,  and  will  take  receipts  thereof."  But 
still,  even  supposing  that  the  Court  of  Wards 
liad  tfce  power,  which  their  Lordships  are  not 
prer^tred  to  say  they  had,  of  binding  the  re- 
spondent, then  an  infant,  by  a  recognition  of 
this  jote,  that  proceeding  is  not  more  than  an 
ad  interim  recognition  of  the  title,  because  it 
makes  the  direction  to  pay  the  rents  subject  to 
any  second  rirder  of  the  Court  of  Wards.  There- 
fore there  seems  to  be  no  ground  for  contend- 
ing that  the  defendants  were  relieved  by  that 
order,  or  by  the  subsequent  possession  and 
enjoyment  by  the  jotedars,  which  certainly 
continued  so  long  as  the  Court  of  Wards  was 
in  possession  of  the  estate,  from  giving  that 
proof  against  the  plaintiff  in  this  suit,  which 
otherwise  they  would  be  bound  to  give.  Their 
case  is  this,  that  these  documents  were  exe- 
cuted by  the  Rajah  at  Rampoora,  that  they 
were  executed  in  pursuance  of  some  arrange- 
ment, the  particulars  of  which  are. nowhere 
very  clearly  stated,  which  had  previously 
taken  place  at  Pootia,  and  that  they  were  exe- 
cuted within  fifteen  days  of  his  death.  On 
the  other  side,  it  is  said  that  the  Rajah  did 
not  go  to  Rampoora,  that  he  was  incapable  of 
going  there,  that  he  was  in  the  last  stage  of 
consumption,  that  he  died  fifteen  days  after 
this  document  is  said  to  have  been  executed 
at  Pootia,  and  therefore  that  the  documents 
are  fabrications.  ^ 

It  is  impossible  to  conceive  a  ca*e  which 
more  completely  turns  on  a  pure  issue  of  fact. 
Both  the  Courts  below  have  decided  that  there 
is  a  failure  of  proof,  and  that  the  documents 
are  not  genuine ;  and  their  Lordships  are 
bound  to  see  not  merely  that  there  is  a  mere 
balance  of  testimony,  but  that  there  is  so 
stropg  a  preponderance  of  testimony  against 
that-finding  that  they  can  confidently  pro- 
nounce it  to  be  wrong.  They  are  unable  to 
do  so.  They  think  that  the  observations  of 
the  Court  as  to  the  improbability  of  such  a 
transaction  taking  place  with  the  Rajah  and 
a*  the  place  at  which  it  is  said  to  have  taken 
place,  are  extremely  cogent.  The  circumstan- 
ces in  which  the  estate  is^said  to  have  been  at 
that  time,  in  ojder  to  account  for  the  form  of 
the  documents,  which  purport  to  take  off  an 
attachment,  are  not  made  out.  So  far  as  their 
Lordships  can  see,  no  attachment  had  thus 
issued  by  way  of  execution  in  the  suit  between 
the  Rajah  and  his  mother.  A  suggestion  has 
been  made  of  some  other  possible  attachment, 


but  there  is  really  no  evidence  of  any  such 
proceeding.  The  testimony  of  the  4as£  two 
witnesses  read  by  Mr.  Bell  points  to  an  attach- 
ment, in  the  nature  of  an  execution  of  that 
decree,  which  the  Rajah  had  obtained  against 
the  Ranee. 

Their  Lordships,  therefore,  are  unable  to 
see  that  the  Courts  have  in  any  way  miscar- 
ried in  coming  to  the  conclusion  to  which 
they  have  come,  and,  adhering  to  their  rules, 
they  must  humbly  advise  Her  Majesty  to  dis- 
miss this  appeal  with  costs. 


The  27th  June  1871. 

Present : 

Sir  James  VV.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

Surety— Government    bonds— Evidence. 

On  A  ppeal  from  the  late  Sudder  Court  at  Agra. 

Lai  I  a  Bunseedhur 

versus 

The  Government  of  Bengal. 

In  a  case  in  which  a  surety  was  sued  by  Government 
for  the  amount  of  defalcations  committed  ny  the  person 
for  whom  he  was  security  during  the  period  of  6  years 
out  of  a  total  period  of  $  years  for  which  he  held  office, 
it  appeared  tnat  the  surety  bond  was  renewed  only 
three  times,  the  old  bond  being  retained  by  Government 
— and  that  in  the  other  years  the  Government  did  not 
renew  the  bonds,  but  made  an  inquiry  into  the  suffi- 
ciency of  the  security.  It  was  contended  by  the  surety 
that  oy  the  renewal  of  the  bond,  each  bond  as  it  was 
renewed  was  in  fact  a  novation,  so  that  no  action  could 
any  longer  be  maintained  upon  the  old  bond,  and  the 
surety  was  only  responsible  for  the  deficiencies  which 
might  have  taken  place  subsequently  to  the  giving  of 
the  last  bond. 

Held  that  in  the  absence  of  anything  to  show  that 
the  Government  knew  of  the  frauds  or  that  the  surety 
had  any  idea  that  he  was  discharged,  or  had  a  right  to 
the  old  bonds,  it  could  not,  in  this  case,  be  inferred  that 
it  was  intended  to  discharge  the  old  bonds  if  after  the 
giving  of  the  new  bond*  a  discovery  was  made,  though 
unknown  at  the  time,  that  frauds  had  been  committed 
during  the  time  that  the  old  bond  was  in  existence. 

The  ex- parte  deposition  of  a  witness  who  might  have 
been  called  and  cross-examined  at  the  trial  ought  not 
to  have  any  weight  given  to  it. 

This  was  an  action  brought  on  the  part  of 
the  Government  of  Bengal  against  Lalla 
Bunseedhur,  who  was  a  surety  for  the  Trea- 
surer of  the  Mirzapore  Collectorate ;  and  k 
was  brought  to  recover  a  sum  with  interest  of 
upwards  of  60.000  rupees.  The  case  on  the 
part  of  the  Govetnment  was  that  between 
1843  and  1848  the  Treasurer  *had  been  a 
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part}*  to  the  embezzlement  of  the  sums  of 
moncy'in  question.     Now,  the  first  defence 
that    was    relied    upon    was    a  defence    in 
point   of   law.     It   appears   that  the   surety 
bonds  were  three  times  renewed.     The  Trea- 
surer occupied  that  position  for  a  period  of 
eight  years.     The  bonds  were  not  renewed 
every  year — they  were  three  times  renewed, 
and  in  the  other  vears  the  Government  did 
not  renew  the  bonds,  but  they  made  an  in- 
quiry   into  the  sufficiency  of  the  security. 
The  first  point  that  was  argued  on  the  part 
*    of  the  appellant  was,  that  by  the  renewal  of 
the  bonds,  each  bond,  as  it  was  renewed,  was, 
in  /act,  a  novation,  so  that  no  action  could  any 
longer  be  maintained  upon  the  old  bond,  but 
it  must  be  taken  that  bv  an  examination  of 
the  accounts,  the  Government  had  satisfied 
themselves  that  no  fraud  or  embezzlement 
had  been  committed  up  to  that  time ;  and  that 
though  they  did  not  give  up  the  old    b<Jnd 
yet,   practically,   the  new  bond  was  to  be 
taken  in  lieu  and  satisfaction  of  the  old  bond  : 
so  that  the  surety  only  became  responsible  for 
the  deficiencies  which  might  take  place  sub- 
sequently to  the   giving   of  the   new  bond. 
If  that  defence  was  correct,  the  consequence 
would  be  that  there  would  be  a  defence  to 
all  except  any  deficiencies  which  might  be 
proved  subsequently  to  the  giving  of  the  last 
bond.     Their  Lordships  are  of  opinion  that 
that  defence  cannot  be  maintained.     It  rests 
entirely  upon  this,  that  we  are  to  infer  that 
each  new  bond  was  given  in  substitution  for 
the  old  one.     The  Sudder  Court  says  that  in 
their  judgment  the  new  bond  was  given  pro- 
bably under  a  misapprehension  of  what  was 
the    proper   construction    of   the   orders   of 
Government,  which  require  that  from  time  to 
time — in  fact,  annually — there  should  be  an  ex- 
amination into  the  sufficiency  of  the  securities. 
They  seem  to  have  thought  that  made  it  ne- 
cessary, or,  at  any  rate,  desirable,  that  new 
bonds  should  be  given;  but,  however  that  may 
be,  the  question  simply  is- -are  we  to  infer 
that  it  was  intended  todischarge  the  old  bond, 
if,  after  the  giving  of  the  new  bond,  a  dis- 
covery was  made,  though  unknown  at  the 
time,  that  frauds  had  been  committed  during 
the  time  that  the  old  bond  was  in  existence  ? 
If,  indeed,  the  Government  had  known  of 
the  frauds,  that  would  raise  a  totally  different 
question,  for  then,  of  course,  they  ought  to 
have  warned  the  surety,  and  not  allowed  him 
to  go  on  by  giving  a  new  bond.     But  that 
is  not  contended.     It  is  not  suggested  that 
until  jhe  year  1848,  when  the  discovery  was 
made  by  one  of  the  parties  in  the  office  mak- 
ing a  statement  to  the  Government,  the  Go- 
vernment had  any  suspicion  whatever  that 


any  frauds  were  going  on.     The  old  bondb 
were  never  given  up.     The  purely  did  not 
ask  for  the  old  bonds.    There  is  nothing  (p 
show  that  he  had  any  idea'  that  he  was  dis- 
charged, or  that  he  had  a  righ^io  the  old 
bonds,  and  their  Lordships  think  that  the  ex- 
planation given  by  the  High   Court  is  'the 
correct  one  ;  but  whether  it  is  correct  or  not, 
there  is  nothing  to  show  that  the  Government 
intended  to  give  up  or  abandon  any  claim 
that  they  had  upon  any  of  the  bonds.    Then 
it  was  argued  that  at  any  rate  the  Govern- 
ment  having  satisfied  themselves,  by  their 
Collector,  and  by  the  examination  which  they 
made  of  the  accounts,  that  no  f  raod  had  beta 
committed,  and  that  the  accounts  were  correct, 
the  new  bonds  were  given  upon  the  faith  of 
the  accounts  being  correct,  and  that  they  are* 
to  be  estopped  from  saying  that  the  accounts 
were  incorrect.     There  does  not  appear  to 
their  Lordships  to  be  any  ground  for  thai 
argument.     There  must  be  such  gross  negli- 
gence as  almost  to  amount  to  a  participation 
in  the  fraud,  before  the  fact  of  the  Govern- 
ment examining  into  the  accounts  and  not 
discovering  the  frauds  sooner  could  operate  as 
a  discharge.     The  object  of  having  securities 
is  that,  if  secret  embezzlements  take  place, 
the  Government  may  have  a  security  upon 
which  thev  can  relv. 


Then  with  respect  to  the  case  itself.    The 
mode  in  which  the  alleged  frauds  were  com- 
mitted is  stated  very  clearly  in  the  judgment 
of   tft>e    Zillah   Judge.     He   puts  it  in  this 
way  :     •*  The  Government  asserts  that  the 
"embezzlement  occurred   in  this  way,  vis, 
"  the  Treasurer  received  sums  of  money  on 
"  account,  revenue  of  villages,  &c,  which  he 
"  did  not  pay  into  the  Government  Treasury, 
"  or  enter  in  his  Hindee  Siaha  ;  but.  in  con- 
"  nivance  with  the  Siaha  Navees  and  others, 
"  entered  in  the  Persian  Siaha  as  received  by 
"  transfer,  although  there  were  no  deposits- 
"  on  account  of  the  said  villages,  Ac ,  from 
"  which  payments  by  transfer  could  be  made, 
11  at  the  same  time  referring  in  the  said  Siaha. 
"  and  also  in  the  receipts  he  gave  for  the  said 
"  sums  to  orders  issued  for  payment  by  trans- 
"  fer  from  bond-fide  deposits  relating  io  other 
"  villages,  &c,  which  payments  again  weft 
"  made  up  from  moneys  paid  into  the  Govern- 
"  ment  Treasury  in"  advance  on  account  of 
"  other  villages,  &c.  which  wilkbe  adverfcd  to 
"  below.    Bunseedhur,  in  his  answer,  doe/ not : 
"positively   deny   that   the    sum    sued  for  J 
<A  has  not  been  embezzled,  but  he  insists  thai  j 
■'  Sreekishen     never     received    the    items  j 
forming  that  sum,  or  they  would  be  in  his  f 
Ilindcc  Siaha  ;  and,  moreover,  lrasalshavc' 
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"  not  been  adduced  to  show  that  the  sums 
"were  sent  to%him  to  take  charge  of;  and 
"  that,  in  short,  the  Persian  Amlah  and  Teh- 
*s^ldars  are  the  embezzlers,  and  not  Sree- 
"  kishen.  d  consider  that  the  statement  of 
"  the  Government  proved  as  to  the  amount 
"  embezzled/' 

«,  Now,  that  being  the  sort  of  charge  that 
was  made,  it  was  strongly  argued  on  the  part 
of  tbe  appellant  that  it  was  proved  only  by 
inadmissible  evidence ;  and,  indeed,  it  is  on 
account  of  this  allegation  that  the  charge  was 
only  supported  by  inadmissible  evidence,  that 
their  Lordships  have  been  induced  to  hear  this 
case  at  such*  considerable  length  as  they  have 
done,  because,  if  it  had  been  simply  an  ordi- 
nary case  in  which  it  was  a  pure  question  of 

'fact,  which  both  the  Courts  below  had  agreed 
on,  it  would  have  been  governed  by  the  or- 
dinary rule,  that  unless  it  could  be  clearly 
shown  that  the  Court  below  had  made  some 
plain  mistake  the  judgment  ought  to  be 
affirmed.  Now,  it  is  alleged  that  they  made 
a  plain  mistake  in  this  way.  That  there  was 
a  great  deal  of  inadmissible  evidence,  to 
which  both  the  Courts  below  gave  weight — 
not  only  evidence  which  was  inadmissible  by 
the  law  of  England,  but  evidence  which 
ought  not,  in  fairness  and  justice,  to  be  allow- 
ed to  have  any  weight. 

That  alleged  improper  evidence  consisted 
principally  of  this :  when  the  alleged  frauds  were 
in  the  first  instance  discovered,  the  first  thing 
which  was  done  was  that  the  Collector#went 
down  to  examine  into  the  matter;  and  to 
examine  everybody  who  couldgive  any  in- 
formation upon  the  subject,  to  nnd  out  what 
the  truth  of  the  matter  really  was,  and  he 
took  a  great  number  of  depositions,  and  no 
doubt  examined  those  persons  from  whom  he 
thought  he  could  get  information  privately, 
when  neither  Sreekishen  nor  Bunseedhur  were 
i  present.  Now,  certainly,  if  any  substantial 
>  reliance  had  been  placed  upon  those  deposi- 
f  tionS — if  this  case  could  not  be  proved  in- 
dependently of  them,  their  Lordships  would 
have  been  disposed  to  think  it  would  certainly 
•  have  been  wrong  to  place  any  weight  upon 
their  evidence.  If  they  were  alive  (and  there 
i$»  nothing  to  show  that  any  of  them  except 
Sreekishen  himself  were  dead),  they  ought 
to  have  been  called  at  tha  trial ;  and  to  relv 
upon  an  ex-patfe  deposition  of  a  witness  who 
raighf  have  been  called  and  cross-  examined  at 
the  trial,  would  not  be  a  practice  that  their 
Lordships  would  at  all  agree  with,  or  think 
that  any  weight  should  be  given  to.  But 
as  respects  Sreekishen  himself,  he  was  fre- 
quently examined;  first  he  was  examined  by 


the  Collector,  and  subsequently  he  wag  ex- 
amined by  the  Magistrate,  and  the*h  after- 
wards he  was  tried  and  found  guilty;  and 
subsequently  an  action  being  brought  (into 
the  details  of  which  it  is  unnecessary  to  go 
at  present),  he  was  examined  again,  and  then 
alleged  that  he  was  innocent.  Now,  their 
Lordships  do  not  consider  that  his  evidence 
ought  necessarily  to  be  entirely  rejected — 
it  probably  would  not  be  satisfactory  to  sup- 
port a  case  upon  an  admission  made  by  him 
alone,  if  the  other  evidence  was  not  sufficient 
to  amount  to  strong  evidence  against  him ; 
but  if  there  is  strong  evidence  against  him, 
then  probably  the  examinations  (at  any  rate 
the  examinations  before  the  Collector)  might 
be  referred  to  for  this  purpose  at  least,  name- 
ly, to  see  if  he  could  give  any  satisfactory 
explanation  of  the  charges  which  were  made 
against  him. 

Then,  as  respects  those  depositions,  which 
their  Lordships  think  inadmissible,  they  do 
not  find,  on  carefully  considering  the  judg- 
ments both  of  the  Ziliah  Court  and  of  the 
Sudder  Court  (certainly  of  the  Sudder  Court), 
and  their  Lordships  are  disposed  to  think  of 
the  Ziliah  Court  also,  that  any  reliance  was 
placed  upon  them,  and  therefore  they  may 
be  rejected.  The  real  question  is,  therefore, 
first, of  all  taking  the  evidence  which  must 
be  and  everybody  says  is  admissible,  how 
does  the  matter  stand  ?  There  are  three  things 
to  be  made  out,  1h.1t  there  was  an  embezzle- 
ment, that  the  sum  embezzled  amounted  to 
the  sum  claimed,  and  that  Sreekishen,  the 
treasurer,  had  a  guilty  knowledge  of,  and  was 
a  party  to,  those  embezzlements.  Now,  was 
there  an  embezzlement  of  the  amount  claim- 
ed ?  Upon  that  question  there  really  was 
no  serious  dispute  in  the  Court  below.  It 
is  charged  plainly  in  the  plaint — the  answer 
does  not  in  plain  terms  state  that  there  was 
no  embezzlement  at  all.  On  the  contrary, 
in  the  very  first  answer,  the  substantial  de- 
fence is  that  if  there  was  an  embezzlement, 
Sreekishen  was  not  a  party  to  it.  But  it  did 
not  rest  there.  All  the  voluminous  docu- 
ments with  which  the  Government  supported 
their  case,  the  bill  of  discovery  having  been 
filed  previously,  were  open  to  examination 
on  the  part  of  the  defendant. 

Then  the  Accountants  were  called,  and 
they  stated  what  the  result  of  all  the  docu- 
ments was ;  they  stated  that  they  did  show  a 
deficiency  in  the  accounts  to  the  amount 
claimed — that  is  the  only  possible  way  in 
which  a  fraud  of  that  kind  can  be  proved, 
because  it  is  quite* impossible  for  the*  Court 
itself   to  go  into   every  single  ftem  of  the 
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voluminous  accounts.  In  this  country  it  is 
the  practice  to  call  an  accountant,  who  goes 
through  the  books ;  he  makes  a  summary  of 
the  accounts,  and  the  other  side  are  left  to 
question  them,  and  this  case  was  conducted 
in  that  way.  Now,  the  appellant  appointed 
persons  who  were  perfectly  competent  for 
their  duty,  he  being  himself  a  large  and  ex- 
tensive banker,  and  they  appear  to  have 
been  clerks  of  his  own  who  themselves  went 
through  these  accounts,  and  after  they  went 
through  them,  they  were  asked,  "Did  they 
want  any  more  documents?  Was  there  any- 
thing that  the  Government  could  produce 
which  they  required?"  They  said  there  was 
nothing  more.  They  were  examined.  Their 
evidence  has  been  read  to  their  Lordships ; 
and  the  result  of  that  evidence  is  that  an 
examination  of  all  these  documents  tends  to 
show  that  there  was  an  embezzlement  in  these 
accounts  to  the  amount  stated.  But  they 
rest  their  defence  upon  this ;  they  say  these 
accounts  do  not  make  out  that  Sreekishen, 
the  treasurer,  was  a  party  to  the  embezzle- 
ment. The  result  come  to  from  an  examina- 
tion of  the  accounts,  as  they  allege,  is  that 
they  only  show  that  the  persons  who  kept 
the  Persian  accounts  had  been  parties  to  the 
embezzlement,  but  that  they  do  not  show 
that  the  treasurer  had  been  a  party  to  it. 

The  question,  therefore,  in  their  Lordships' 
opinion  is  reduced  to  this :  Is  there  satis- 
factory evidence  that  Sreekishen,  the  trea- 
surer, was  a  party  to  these  embezzlements  ? 
and  that  also  in  a  great  measure  resolves 
itself  into  this  :  Is  there  satisfactory  evidence 
that  these  sums  in  question  were  received  in 
cash  at  the  treasury  at  all  ?  for  if  they  were 
received  in  cash,  then  according  to  the  ordi- 
nary course  of  business,  they  were  banded 
over  to  the  treasurer  himself ;  and  inasmuch 
as  the  Persian  clerks  never  handled  the 
money,  it  is  impossible  to  see,  if  the  money 
really  was  brought  into  the  treasury,  how, 
by  £ny  manipulation  of  the  accounts,  the 
Persian  clerks,  who  had  not  got  the  money, 
could  possibly  carry  out  these  frauds  or  em- 
bezzle the  Government  money  without  the 
knowledge  and  assistance  of  the  treasurer. 

How  then  does  the  question  stand  as  to 
the  way  in  which  the  payments  were  made  ? 
The  actual  practice  was  this ;  the  payments 
were  either  made  in  money  or  were  made  by 
transfer  of  deposits.  When  they  were  made 
m  money  from  the  village  authorities,  an 
authority  to  receive  the  money  was  procured 
to  shqw  that  it  was  the  intention  of  the 
person  who  had  the  money  to  pay  in  cash. 
He  brought  the  money  to  the  treasurer.    The 


practice  was  that  it  was  carried  into  the  room 
where  the  treasurer  was,  and#it  13  stated  by 
some  witness  that  somebody  else  was  aiway 
there  with  him,  and  there  the  money  *ras 
paid  over.  There  was  a  receijft,  and  there 
is  produced  a  form  of  the  receipt  for  qpch 
cash  payment,  and  that  formed  his  receipt. 
Then  it  is  the  duty  of  the  treasurer  to  seg 
that  that  amount  of  money  is  enteredjn  the 
Hindee  account.  Then  it  is  also  taken  10 
the  Persian  clerks,  and  they  have  to  enwr 
the  receipt  of  the  money  in  the  Persian  boob; 
and  then  the  receipt  has  also  to  be  taken  to 
some  other  clerk,  who  enters  it  in  the  dakbilk 
account-book,  and  then  the  receipt  (whether 
before  or  afterwards  does  not  clearly  appear) 
is  signed  by  the  treasurer,  and  it  is  gives 
to  the  person  who  brought  the  money.  ThoT 
it  would  appear  that  he  takes  it  bock  to  the 
village  authorities,  and  in  some  cases  the 
village  authority  also  puts  his  name  upon  the 
receipt. 

Now,  when  the  money  is  paid  by  a  transfer 
of  deposits,  then  it  appears  that  these  de- 
posits either  may  be  in  the  treasury  itself, 
having  been  previously  paid  in  cash,  or  they 
may  be  in  some  other  treasury,  as  at  Benam, 
where  it  may  be  more  convenient  to  the  land- 
owner to  make  his  payment.     If  that  it  the 
case,  an  order  always  has  to  be  got  from  Ae 
Collector  to  authorize  that  transfer  by  w*y 
of  deposit,  and  then  that  order  appears  to  be 
brought  to  the  office,  and  upon  the  authority 
of  that  order  the  transfer  is  made.    Nov, 
there*  are  many  of  these  cases.    The  Coort 
below  divided  them  into  three  lists,  and  for 
the  present  preference  will  only  be  made  to 
the  first  class;  that  is,  where  the  receipt' 
were  actually  given.     Now,  m  these  cases, 
the  forms  of  the  receipts  are  set  out  at  page 
696 ;  and  the  first  and  the  strongest  evidence 
against  the  treasurer  is  this :  that  the  receipt! 
are  given  in  a  form  which,  on  the  face  of  ft 
appears  to  be  exclusively  applicable  to  a  pay*  *| 
ment  in  money ;  and  looking  at  the  faff*  <rf 
the  receipt,  it  is  impossible  to  say  that  it  does 
not,  upon  the  face  of  it,  purport  to  be  a  re- 
ceipt for  money.    There  is  a  number,  and*  t 
the  first  column  there  is  the  name  of  ** 
mehal,  and  in  the  second  column  there  is  the 
name  of  the  malgoozar  on  whose  behalf  the 
payment  is  made.    Then  there  is  the  amoont 
received,  and  the  Sterns  in  respect  of  which 
it  is  paid.    Then  there  is  the  date«npofl 
which  the  money  was  deposited,  whicj  ptf* 
fecdy  plainly  means  the  date  of  the  paynwjfc 
which  is  the  30th  of  March  1844  tipoo  *» 
receipt  which  is  now  before  us.    Then  theft 
is  the  name  of  the  person  through  *k^T 
money  was  deposited,  which  also  perfetflf 
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plainly  means  the  name  of  the  person  who 
brought  ihe  money  to  the  treasury  and  paid 
ft  iij ;  and  then  there  is  the  date  upon  which 
the  receipWwas  given,  which  is  the  30th  of 
March  1844,  being  the  same  date  as  that 
upon  which  the  amount  was  paid. 

►  Now,  this  is  written  out  in  Persian,  and 
purparts  to  be.  an  acknowledgment  of  the  re- 
ceipt of  cash.  It  is  signed  at  the  bottom  by 
the  treasurer  himsef,  with  a  memorandum, 
"  Rupees  743.  Received  by  transfer  by  a 
"Perwannah,  No.  2669,"  in  the  particular 
one  to  whicji  we  are  referring. 

Now,  there  is  perhaps  some  little  difficulty, 
or,  at  least,  their  Lordships  had  some  diffi- 
culty in  the  course  of  the  argument,  in  dis- 
covering exactly  what  was  the  mode  of  giving 
a  receipt  when  the  payment  really  was  made 
by  a  transfer.     Although  there  is  perhaps  no 
direct  evidence  of  what  the  form  of  it  was 
when  the  payment  was  made  into  the  trea- 
sury by  deposit,  whether  it  was  the  treasury 
at  Mirzapore  or  the  treasury  at  Benares,  no 
doubt  some  receipt,  acknowledging  that  pay- 
ment, most  have  been  given.     Several  of  the 
witnesses  who  were  examined  upon  the  part  of 
the  Government  stated  that  no  receipt  at  all 
was  given  when  a  deposit  was  transferred, 
at  the  time  when  the  transfer  was  made.     In 
the  judgment  of  the  Sudder  Court  which 
appears  to  have  been  taken  principally  from 
the  allegations  in  the  plaint,  which  are  not 
Certainly  specifically,  if  at  all.  denied  btyr  the 
answers,  it  is  stated  that  at  some  time  or 
other,  whether  the  practice  was  first  intro- 
duced by  this  particular  treasurer  or  whether 
it  was  introduced  before,  Is  not  perfectly 
clear ;  but,  at  any  rate,  upon  many  occasions 
*  receipt  was  given,  but  that  alterations  were 
made  in  the  form  of  it,  as  one  would  suppose 
would  be  the  case,  as  otherwise  it  would  re- 
1  present  what  was  positively  untrue ;  and  that 
it  wpuld  contain  a  reference  in  the  body  of  it, 
net  merely  after  the  signature  at  the  end,  to 
show  that  it  was  merely  a  receipt  for  a  trans- 
,  fer,  and  that  no  money  was  paid  at  all  at  the 
time  when    it   was   given.    Therefore   the 
receipt   forms  the  first  evidence,  and  very 
strong  evidence  against  the  treasurer. 

Then  that  is  confirmed  jn  a  great  variety  of 
instances,  by  evidence  upon  the  part  of  the 
village  authorities,  the  Canoongoes,  who  say 
th<tf,^3  respects  those  villages,  they  have  no 
deposit  accounts — that  it  was  the  ordinary 
practice  to  pay  in  cash.  That,  secondly,  con- 
firms the  statement  that  the  payment  was  in 
efts**    Then  there  is  no  entry  of  a  receipt  in 


cash  in  the  Hindee  Siaha,  whiqh  would  make 
it  clear,  and  which,  in  fact,  is  not  seriously 
denied,  that  if  it  was  paid  in  cash,  beyond 
all  question  the  treasurer  was  a  party  to  the 
embezzlement.  Then  in  the  Persian  Siaha 
they  are  entered  upon  the  day  upon  which 
the  payment  was  made,  and  it  is  very  import- 
ant to  observe  that  they  are  entered  as  paid 
in  cash.  In  examining  the  items  it  is  quite 
plain  that  in  the  body  of  the  Siaha  they  are 
entered  as  paid  in  cash;  but,  of  course,  if 
they  had  been  summed  up  in  the  abstract  of 
the  day's  proceedings  as  having  been  paid  in 
cash,  then  the  amount  of  cash  in  the  Persian 
Siaha  would  have  differed  from  that  in  the 
Hindee  Siaha,  and  then  when  the  Collector 
came  to  examine  the  books  the  fraud  would 
have  been  discovered  directly.  Therefore, 
though  they  are  stated  in  the  body  of  the 
Pets i an  Siaha  as  received  in  cash,  yet  in  the 
summing  up  they  are  not  summed  up  in  the 
cash  column,  but  they  are  summed  up  as  a 
part  of  those  sums  which  were  received  by 
transfer  of  deposit.  We  also  find  in  these 
Persian  Siahas  that  day  by  day  not  only 
is  the  ultimate  balance  signed  by  the  trea- 
surer, but  the  pages  are  also  signed.  It  is 
said  that  he  does  not  understand  the  Persian 
language,  but  there  is  no  satisfactory  evidence 
of  this,  and  it  is  very  improbable  that  the 
Persian  clerks  should  have  dared  to  go  on 
day  by  day  making  those  false  entries  which 
the  treasurer  could  have  discovered  at  any 
time. 

Then,  besides  that,  there  was  another  clerk, 
who  kept  a  book  of  receipts  called  the  dak- 
hi  11a  account,  in  which  nothing  was  entered 
except  payments  in  cash,  and  in  which  we  find 
these  entries  as  being  received  in  cash.  Now, 
taking  all  that  evidence  of  the  payments  be- 
ing received  in  cash,  are  we  to  believe  that 
the  landowner  or  his  agent  who  brought  the 
money,  the  village  authorities,  the  Persian 
clerks,  the  person  who  kept  the  dakhilla  books 
(of  whose  guilt  there  is  no  evidence  whatever) 
were  all  combined  to  cheat  the  treasurer,  and 
that  they  should  succeed  during  this  long 
period  of  years  in  cheating  the  treasurer, 
though  at  the  very  time  they  cheated  him, 
they  brought  these  documents  day  by  day  to 
him  for  his  signature,  thus  giving  him  an  op- 
portunity of  detecting  them  ? 

Moreover,  if  one  looks  at  the  accounts  kept 
at  the  time,  it  will  be  seen  that  there  is  no 
reference  in  them  to  the  deposit  accounts  from 
which  the  sums  embezzled  were  fraudulently 
pretended  to  be  taken.  There  is  no  reference 
to  them  in  the  HiAdee  Siaha,  or  the  Persian 
Siaha,  or  in  the  dakhilla  book.*  The  Qniy 
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place  id  which  you  find  any  reference  to  them 
is  in  the  receipts  themselves  in  the  handwrit- 
ing of  the  treasurer  himself.  There  you  find 
a  reference  to  the  alleged  transfer,  and  that 
is  not  denied.  It  is  admitted  by  the  account- 
ants of  the  defendant,  that  in  reality  these 
transfers  were  all  false  and  fictitious,  because 
in  reality  they  were  not  transfers  from  the 
accounts  of  the  landowner  who  made  the 
payments,  but  were  in  reality  transfers  from 
totally  different  accounts  which  had  nothing 
to  do  with  these  particular  receipts ;  but  being 
afterwards,  as  it  appears,  made  up  in  some 
other  way,  which  it  is  not  necessary  to  inquire  j 
into,  the  Courts  below  agreed  in  the  belief 
that  the  money  was  really  received  in  those 
cases,  and  their  Lordships  certainly  do  not 
see  any  ground  at  all  for  differing  from  that 
opinion. 

This  morning  Mr.  Forsyth  has  taken  us 
through  two  selected  instances,  and  we 
have  examined  and  traced  these  two  cases  all 
through,  so  as  to  enable  us  to  see  what  was  the 
effect  of  the  entries ;  and  that  which  has  been 
stated  has  been  proved  in  these  cases.  We  have 
not  thought  it  necessary  to  go  beyond  that,  nor 
is  it  necessary  to  consider  in  detail  whether 
there  is  sufficient  evidence  in  those  cases  in 
which  the  entries  are  not  produced,  but  only 
the  copies  of  the  receipts.  Their  Lordships 
must  consider  them  as  copies  of  the  receipts, 
nor  is  it  necessary  to  go  into  the  detail  of 
those  cases  where  no  receipts  at  all  are  pro- 
duced, because  it  is  quite  clear  that  the  whole 
of  the  frauds  are  upon  one  system  from  begin- 
ning to  end ;  and  when  it  is  once  shown  and 
proved  that  there  were  frauds  to  this  amount, 
and  how  they  were  concocted  and  carried  out, 
and  when  it  is  further  shown  clearly  from 
certain  instances  that  there  is  evidence,  be- 
yond all  question,  that  the  treasurer  was  a 
party  to  them,  the  inference  is  very  strong 
indeed  that  he  was  a  party  to  all  the  frauds. 
It  never  could  be  believed  that  some  of  the 
frauds  were  commuted  with  the  knowledge 
of  the  treasurer,  he  receiving  the  money,  and 
that  the  rest  of  the  frauds  were  not  practical- 
ly committed  in  the  same  way. 

Upon  these  grounds,  therefore,  their  Lord- 
ships have  come  to  the  conclusion  that  the 
judgment  of  the  Court  below  was  right,  and 
that  it  was  fully  supported  by  the  evidence, 
and  ftence  they  will  recommend  to  Her  Majes- 
ty thaf  this  appeal  should  be  dismissed  with 
costs. 


The  28th  June  iSji. 

Present:  #   * 

Sir  James  W.  Col  vile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrelice 
Peel. 

Evidence— Forgery.  # 

On  Appeal  from  the  High  Court  at  Calcutta} 

Kurallee  Persaud  Misr 

versus 

Anuntoram  Hajra  and  others. 

Judgment  of  the  High  Court  reversing- a  decision  of  the 
Ix>wer  Court,  which  held  a  deed  to  be  a  forgery,  upheld 
on  a  consideration  of  the  evidence  in  the  case. 

The  appellant  in  this  case  brought  bis  suit 
for  the  cancellation  of  a  deed  of  sale  alleged 
to  have  been  fabricated,  and  for  certain  leases 
granted  under  the  title  acquired  by  means 
of  that  deed  of  sale,  and  for  setting  aside  an 
order  made  in  an  Act  IV.  case. 

The  short  outline  of  the  case  is  this :    The 
respondents  family  were   the  owners  of  a 
putnee  talook ;  that  t  a  look  was  sold  for  ar- 
rears of  rent  in  1850;  it  was  then  purchased 
in  moieties,  one  moiety  being  purchased  by 
the  father  of  the  appellant,  the  other  by  1 
person  of  the  name  of  Lukhikant.     Whether 
Lukmkant  purchased  benamee  for  the  dis- 
possessed putneedars,  it  is  immaterial  hereto 
consider,  because  it  is  clear  that  in  December 
1858  the  title  of  Lukhikant,  whether  a  mere 
nominal  title  or  a  beneficial  ownership,  was 
transferred  to  and  became  vested  in  the  re- 
spondents.   Between  December  1858  and  the 
date  of  this  alleged  transaction   in  March 
1 859,  Muddosoodun  and  the  respondents  were 
the  joint  owners  of  the  putnee  talook;  that  is 
now  an  admitted  fact.     It  is  then  alleged,  on 
the  part  of  the  respondents,  that  on  the  15th 
March  1859  tnev  purchased  Muddosoodnn's 
share  from  him.     The  deed  prod uced  and  in- 
peached  bears  that  date.     That  deed  was" 
registered  on  the  6th  April  1859.     On  the 
15th  April   1859,  the  respondents  granftd 
the  earliest  of  the  leases  impeached  to  certain 
native  coal-mastefs,  and  on  the  23rd  April 
1859,  Muddosoodun,  professing  to  \&  still 
owner  of  a  moiety  of  the  talook,  grayied  a 
lease  to  a  rival  coal  company,  known  as  the 
Bengal  Coal  Company.    From  that  time  the 

*  From  the  judgment  of  BayJey  and  B.  Jackson,  JJ*, 
in  Regular  Appeal  No.  420  of  1861,  decided  on  17* 
August  1864,— not  reported. 
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parties  seem  to  have  been  hi  flagrante  belloy 
backed  on  either  side  by  their  respective  les- 
sees,   the    rival    coal-workers.     The    active 
dispute  is  siid,  and  appears,  on  the  face  of  the 
Nfagistrate*s  proceedings,  to  have  begun  as 
ea*ly  as  the  25th  April  1859.     It  led  to  pro- 
ceedings under  Act  IV.. of  1840,  the  final  pro- 
ifcceeding  in  which  was  had  before  the  Magis- 
trate «in  July  1859.    He  then  made  an  award 
declaring  that  the  respondents  were  in  pos- 
session, under  a  deed  of  sale,  of  the  moiety 
of  Muddosoodun,  and  that  award  was  up>n 
appeal  affirmed  by  the  Judge   on  the  *ofh 
December  1859.     Intermediately  there  took 
place  those"high-handed  and  lawless  proceed- 
ings on  the  part  of  the  Bengal  Coal  Company 
in  ihe  interest  of  Muddosoodun,  and  m  their 
own  interest  as  the  lessees  from  Muddosoodun, 
to  which  our  attention  has  been  directed  by 
Mr.  Bell.     Muddosoodun  died  in  May  i860, 
and  the  suit  was  brought  by  the  present  ap- 
pellant, his  son  and  representative,  in  1861. 
The  Principal  Sudder  Ameen  decided  in 
favor  of  the  plaintiff  on  the  9th  September 
1S61,  and  upon  appeal  that  decree  was  re- 
versed by  the   High   Court,   which,   on   an 
application  to  review  its  decision,  pronounced 
a  second  decree  adhering  to  the  first.    Against 
those  two    decrees   the    appeal    has    been 
brought. 

Now  it  is  obvious  that  the  one  single  issue, 
upon  which  the  whole  case  depends  is,  was 
this  deed  forged,  or  not  foiged?  If  the 
parties  claiming  under  the  deed  were,  try- 
ing to  defeat  an  existing  possession  on  the 
other  side,  and  to  recover  by  virtue  of  the 
title  derived  under  the  deed,  thfcir  Lordships 
are  not  prepared  to  say  that  there  are  not 
circumstances  of  suspicion  attaching  to  the 
transaction  which  might  make  it  doubtful 
whether  plaintiffs  so  suing  had  discharged 
the  burden  of  proof  which  lay  upon  them. 
Bat  that  is  not  the  nature  of  the  suit.     The 

I  parties  claiming  under  the  deed  are  in  pos- 
sesion. They  have  been  found  to  be  in  law- 
ful possession  by  the  Magistrate's  award 
confirmed  by  the  J  udge.     These  are  decisions 

•  of  competent  Courts  that  the  respondents 
were,  in  fact,  in  possession,  and  that  their  pos- 
session was  acquired  lawfully  and  under 
colour  of  the  deed ;  and  it  is  impossible 
wholly  to  disregard  thaj  finding,  though, 
no  doubt,  the  propriety  of  it  is  one  of  the 
matters  in  isstre  in  this  suit. 

That  being  the  case,  we  proceed  to  con- 
sider, in  the  first  place,  what  is  the  evidence 
on  which  the  appellant  calls  upon  their 
•Lordships  to  reverse  the  decisions  under 
appeal  and  to  declare  this  deed  a  forgery. 

yoL  xvi. 


The  greater  pan  of  the  evidence  adduced 
by  the  appellant  is  really  of  the  moSt  worth- 
less character.     It  is  the  mere  rumour  exist- 
ing in  the  locality  as  deposed  to  by  ryots 
and  others,  persons  who  do  not  profess  for 
the  most  part  to  speak  from  their  own  know- 
ledge.    On   the   other    hand,    there    is    an 
absence  of  that  kind  of  evidence  which  in 
such  a  case  one  would  have  expected  to  see. 
What  the  case  of  the  respondents  as  to  the 
execution  of  this  deed  was  must  have  been 
made  known  to  the  appellant  by  the  pro- 
ceedings in   the  Act  IV.   case.    That  case 
is  that  the  deed  was  executed  in  the  houqe 
of    Muddosoodun ;    that   the   consideration- 
money  was  brought  th"re;  that  it  was  paid 
there,   and   the  date  of  the  transactions  is 
fixed  by  the  date  of  the  deed.     Yet  not  a 
single  witness  is  brought  from  the  family  of 
Muddosoodun  either  to  impeach  his  hand- 
writing,  or  to  prove  that  this  story  was  a 
mere  figment,  and  that  the  parties  were  not 
there  at  that  time,  and  that  no  such  transac- 
tion as  deposed  to  took  place.     It  may  be 
true  that  this  kind  of  evidence  is  very  often 
given  by  witnesses  who  do  not  receive  much 
credit;  but  in  every  case  it  must  depend  on 
the    character    of    the   particular  witnesses 
whether  such  evidence  is  credible  or  not,  and 
the  absence  of  any  attempt  to  prove  such  a 
case  is  a  circumstance  which  is  certainly  opejn 
to  much  observation. 

Such  strength  as  there  is  in  the  case  of 
the  appellant  is  to  be  found  in  the  judgment 
of  the  Principal  Sudder  Ameen.  The  follow- 
ing are  the  principal  grounds  on  which  he 
decided  in  the  appellant's  favor.  He  relied 
upon  the  fact  that  the  deed,  therefore,  instead 
of  being  executed  on  a  paper  bearing  one 
stamp  purchased  immediately  before  the  date 
of  the  deed  and  purchased  by  the  persons 
who  propounded  the  deed,  or  purchased  (ac- 
cording to  what  is  said  to  be  the  ordinary 
course)  by  Muddosoodun,  the  vendor,  has  been 
engrossed  upon  two  stamped  papers  purchased 
by  different  .persons,  and  at  different  dates 
within  a  month  of  the  execution  of  the  deed. 
He  also  relied  upon  the  circumstances  at- 
tending the  registration  of  the  deed,  as  to 
which  we  shall  presently  say  a  few  words. 
Again,  although  there  was  no  evidence  as  to 
the  handwriting  before  him,  he,  upon  his  own 
comparison  of  the  handwriting,  came  to  the 
conclusion  that  the  name  of  Muddosoodun, 
when  compared  with  an  admitted  signature  of 
that  person,  did  not  appear  to  be  in  bis  band- 
writing,  and  that  it  resembled  the  handwrit- 
ing of  the  person  who  wrote  the  body  of 
the  deed.  He  further,  in  some  c^egre^e,  relied 
upon  the  witnesses  upon  whose  testimony 
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their.Lordships  have  already  remarked,  who 
stated  from  hearsay  that  no  sale  was  ever 
made  by  Muddosoodun,  and  upon  some  evi- 
dence given  to  show  that  the  respondents 
were  persons  who  were  not  rich  enough  to 
purchase  the  talook ;  and,  on  the  whole,  he 
came  to  the  conclusion  that  the  forgery  had 
been  made  out. 

Their  Lordships  entirely  concur  with  the 
judgment  of  the  High  Court  that  the  stamp- 
ed papers,  under  all  the  circumstances  of  the 
case,  do  not  raise  any  strong  argument.against 
the  validity  of  the  deed. 

Upon  the  question  of  handwriting  they 
have  to  deal  with  this  circumstance.  There 
was  no  evidence  given  in  the  cause  that  the 
signature  of  Muddosoodun  was  not  in  his 
own  handwriting;  and  against  the  opinjon 
of  the  Zillah  Judge,  founded  on  a  comparison 
of  handwriting,  they  have  to  set  the  opinion 
of  the  two  Judges  of  the  High  Court,  who, 
in  the  first  instance,  decided  the  appeal, 
supported,  as  it  was,  by  the  opinion  of  three 
of  their  brethren  to  whom  they  submitted 
that  point,  one  of  whom  was  a  native  pre- 
sumably as  competent  as  the  Principal  Sud- 
der  Ameen,  to  determine  a  question  of 
Bengali  handwriting.  The  circumstances 
attending  the  registration  are,  no  doubt,  those 
which  most  strongly  tend  to  cast  suspicion 
upon  the  transaction,  but  their  Lordships 
are  not  prepared  to  say  that,  in  a  case  in 
which  it  lay  upon  the  other  party  to  prove 
the  forgery,  they  amount  to  proof  of  a  for- 
gery. It  seems  to  their  Lordships  that  the 
mooktear,  who  is  missing  and  is  not  called 
by  either  party,  might  as  well  have  been 
called  by  the  one  party  as  by  the  other,  if 
he  had  been  forthcoming.  The  mooktear- 
namah  itself  is  not  before  them,  and  upon 
that  part  of  the  case  all  that  can  be  said  is 
that  it  is  left  extremely  bare ;  and  that  as  it 
lay  upon  the  plaintiff,  the  appellant,  to 
make  out  his  case,  any  mere  deficiency  in  the 
proof  must  fall  upon  him,  and  not  upon  the 
other  side.  Whatever  be  the  value  of  the 
testimony  as  to  the  inability  of  the  respond- 
ents, and  it  does  not  appear  to  their  Lord- 
ships to  be  very  great,  it  is  obvious  that  any 
deficiency  in  their  means  of  making  the  pur- 
chase, if  it  existed,  would  probably  be  sup- 
plied by  the  opulent  persons  who  wished  to 
obtain  a  lease  from  them  for  the  purpose  of 
working  the  coal. 

Witt  respect  to  the  auction  of  possession, 
which  the  -Principal  Sudder  Ameen  seems 
also  to  have  considered  was  wrongly  found 


by  the  Magistrate  in  favor  of  the  respond- 
ents, their  Lordships  are  of  opinion  that 
there  is  nothing  before  them  which  wanlS 
warrant  their  saying  that  that  fiBtiing,  rap- 
ported,  as  it  is,  by  the  judgment  of  three 
Judges  of  the  High  Court,  was  erroneous; 
and  if  it .  were  not  erroneous,  it  tends  ?erj 
much  to  support  the  deed,  because  it  is«ooir 
to  that  deed  that  the  possession  can  in  any 
way  be  attributed.  It  was  clearly  a  legal 
possession,  and  there  was  no  pretence  that 
they  legally  acquired  the  possession  of  Moddo- 
soodun's  share  in  any  other  manner.    If  that 

possession  had  been  undisputed  for  any  length 

i 

of  time,  that  would,  of  course,  be  an  extreme-  ! 
ly  strong  circumstance  in  favor  of  the  fall- 
dity  of  the  deed.  That  cannot  be  said  to  be 
the  case  here,  because  the  dispute  betweea  i 
the  parties  supervened  so  shortly  after  the 
execution  of  the  deed,  but  still,  as  far  as  it 
goes,  the  possession  of  the  respondents,  how- 
ever short,  is  a  circumstance  which  cannot 
be  disregarded. 

Therefore,  notwithstanding  the  suspicion 
which  may  rest  in  their  Lordships'  minds  in 
respect  of  this  transaction,  whether  by  rea- 
son of  the  evidence  of  Wilson,  which,  how- 
ever, is  capable  of  being  explained  by  sop- 
posing  that  he  was  mistaken  as  to  the  dates 
or  as  to  what  passed  in  conversation  before 
him ;  or  by  reason  of  the  non-delivery  of  the 
earlier  title-deeds,  or  by  reason  of  the  mys- 
terious and  unexplained  circumstances  at- 
tendant on  the  registration,  their  Lordships 
feel  that  there  is  not  before  them  any  grooods 
upon  which  they  would  be  warranted  In  tt>  • 
versing  the  decision  of  three  Judges  of  the 
High  Court  upon  the  merits,  and  that  of  tft 
other  Judges  upon  the  question  of  posses- 
sion, and  in  pronouncing  ih\§  document  *> 
be  a  forgery.  • 

They  must,  therefore,  humbly  recommend 
Her  Majesty  to  dismiss  this  appeal  wHb 
costs. 


¥ . 


N*7to . 


Privy 


THE  WEEKLY  REPORTER. 


Council. 


u 


*y 


which  the  defendants  claimed,  the  defendants 
are  bound  by  that  decree  for  sale  in 'exactly 
the  same  manner  as  if  they  were  parties  to 
the  foreclosure-suit. 

Their  Lordships  are  of  opinion  that  there 
is  no  foundation  whatever  for  the  claim  so 
put;  that  the  case  to  which  they  have  been 
referred,  of  the  Bishop  of  Winchester  vs. 
Payne*  has  really  no  relation  to  any  case  of 
this  kind.  That  case  merely  determines  this 
— that  where  there  is  a  suit  for  foreclosure, 
and  a  defendant  to  that  suit  makes  a  voluntary 
alienation,  pending  the  suit,  of  any  part  of 
his  interest  in  the  equity  of  redemption,  the 
purchaser  will  not  be  allowed  himself  after* 
wards  to  institute  a  new  suit  for  a  new  fore- 
closure ;  the  ground  being,  that  if  that  were 
permitted,  proceedings  in  a  foreclosure-suit 
would  be  endless,  because  every  day  a  fresh 
alienation  might  be  made  in  some  parts  of 
the  proceedings.  But  that  is  simply  a  fore- 
closure, that  is  to  say,  that  the  person  would 
be  barred  and  foreclosed  from  instituting  any 
new  suit  in  the  Court  for  the  purpose  of  en- 
forcing the  equity  of  redemption.  But  no 
suit  of  foreclosure  ever  proceeded  actively, 
or  ever  was  made  to  work  actively,  against  a 
party  who  was  not  before  the  Court.  It 
simply  says,  you  shall  not  institute  a  fresh 
suit  for  redemption.  This  was  not  a  fore- 
closure-decree. It  was  a  decree  for  sale,  and 
a  decree  for  sale  made  in  the  Court  of  Cal- 
cutta had  no  effect  whatever  in  rem  ;  it  had 
no  effect  whatever  over  the  property  in 
the  mofussil.  The  decree  for  sale  was  merely  a 
decree  in  substance  that  the  parties  to  the 
suit  should  concur  in  conveying  and  selling 
the  property  to  a  purchaser,  and  no  such  de- 
cree for  sale  could  have  any  operation  what- 
ever upon  the  title  of  persons  in  the  country 
who  were  no  parties  to  the  suit.  Therefore, 
it  appears  to  their  Lordships  that  the  view  of 
the  case  presented  to  them  based  upon  that 
case  of  the  Bishop  of  Winchester  vs.  Payne,4 
has  really  no  application  to  the  subject-matter 
of  this  suit. 

But  the  Courts  below  did  go  into  the 
title  anterior  to  the  sale,  and  upon  an  in- 
vestigation of  that  title,  the  Supreme  Court 
came  to  a  conclusion  in  favor  of  the  re- 
spondents. Their  Lordships  think  it  right, 
therefore,  to  some  extent,  to  go  into  the 
maiters  which  were  so  discussed  in  the  Court 
below. 

Now  one  of  the  questions,  and  the  most 
important  question  in  their  Lordships'*} udg- 

t . «. 

*  it  Vcaey,  Junior,  p.  i*)f. 


The  toth  June  1871. 

Present: 

Bir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,and  Sir  Lawrence 
Peel.      . 

[ortgage— Foreclosure— Purchaser  under  de- 
cree— Judgment-creditor— Limitation. 

\On  Appeal  from  the  High  Court  of  Calcutta  * 
[Anundp  Moyee  Dossee  and  others 

versus 
raendro  Chunder  Mookerjee  and  others. 

The  plaintiff  whose  claim  was  based  on  the  title  of  a 

son  who  purchased  under  a  decree  for  sale  in  a  suit 

foreclosure  of  a  mortgage,  which  suit  was  brought  in 

Supreme  Court  and  was  instituted  prior  to  a  sale 

er  which  the  defendant  claimed,  contended  that  the 

defendant  was  bound  by  that  decree  for  sale  in  exactly 

the  same  manner  as  if  he  had  been  a  party  to  the 

foreclosure-suit. 

Hbld  that  there  was  no  foundation  for  such  a  claim, 
and  that  the  decree  for  sale  had  no  operation  whatever 
npoti,  the  title  of  a  person  in  the  country  who  was  no 
1  party  to  the  foreclosure  suit. 

The  title  of  a  judgment-creditor,  or  a  purchaser 
under  a  judgment -decree,  cannot  be  put  on  the  same 
footing  as  the  title  of  a  mortgagor  or  of  a  person  claim- 
ing under  a  voluntary  alienation  from  the  mortgagor. 
The  possession  of  such  purchaser  Wboud  fi.de  and  without 
notice  of  the  mortgage  is  the  possession  of  an  owner; 
and  a  suit  by  a  mortgagee  against  the  purchaser  found- 
ed on  a  title  to  enter  into  possession  by  reason  of  a 
default  having  occurred  ought  to  be  brought  within  1  j 
years  after  the  commencement  of  the  purchaser's 
possession.  ** 

Bishop  of  Winchester  vs.  Payne  explained. 

In  this  case  their  Lordships  are  of  opinion 
that  the  judgment  and  decree  of  the  Court  in 
India  must  be  affirmed. 

The  case  has  been  argued  at  some  length, 
ancLseveral  important  questions  of  law  and  of 

Kictice  have  been  discussed  before  their 
rdships.  The  suit  itself,  when  one  looks 
#  at  the  plaint,  scarcely  seems  to  raise  any  of 
those  questions  The  suit  is  based  entirely 
upon  the  title  of  a  person  who  says  he  pur- 
chased under  a  decree  for  sale,  which  decree 
was  made  on  the  1 5th  of  November  1852.  The 
contention  before  their  Ldrdships  at  first  was 
that  tfcat  sale  was  made  in  a  suit  for  foreclosure 
of  a  mortgage,  and  that  that  suit  for  foreclosure 
having  been  instituted  prior  to  a  sale  under 

•  From  the  judgment  of  Norman,  C.  J.,  and  E.  laclc- 
aoo,  J.,  in  Regular  Appeal  No.  634  of  1S62,  decided  mh 
September  1864 — 1  W.  R.  103. 


•  • 


%o 


Ph\ 


ivy 


the  inaaoA 


Council  [Vql.  XVI. 


menf.  conclusive  with  regard  to  the  matter 
which  was  raised,  was  this;  whether  the 
title  of  the  defendants  was  anterior  to  the 
title  of  the  mortgagee  and  was  anterior  to  his 
mortgage.  Their  Lordships  are  satisfied  upon 
the  evidence  that,  before  the  mortgage  was 
made  which  is  the  foundation  of  the  plaint- 
iff's title,  whether  it  was  made  in  October 
184 1,  cr  whether  it  came  into  existence  some 
time  between  that  and  the  date  of  the  regis- 
tration, which  is  the  only  thing  before  them, 
that  is  to  say,  the  registration  in  May  1842, 
(whichever  date  be  Uken)  at  that  time  when 
that  deed  was  executed,  the  property  in 
question  was  actually  attached  under  a  decree 
of  the  Court,  and  that  it  was  under  a  sale  in 
pursuance  of  that  original  decree  and  of  that 
execution  that  the  title  of  the  defendants 
accrued ;  and  their  Lordships  are  of  opinion 
that  the  title  of  the  defendants,  independent- 
ly of  the  Statute  of  Limitations,  is  paramount 
and  superior  to  the  title  of  the  mortgagee. 

As  a  great  deal  of  argument  has  been  ad- 
dressed to  their  Lordships  upon  that  question 
of  the  Statute  of  Limitations,  their  Lordships 
think  it  right  to  add  that,  in  their  judgment, 
If  the  attachment,  under  which  the  title  of 
the  defendants  was  derived,  had  been  pos 
tenor  to  the  mortgage,  still  the  Statute  of 
Limitations  would  have  been  a  conclusive 
bar.  Their  Lordships  think  that  the  title  of 
a  judgment-creditor,  or  a  purchaser  under  a 
judgment-decree,  cannot  be  put  on  the  same 
footing  as  the  title  of  a  mortgagor,  or  of  a 
person  claiming  under  a  voluntary  alienation 
from  the  mortgagor.  They  are  of  opinion 
that  the  possession  of  a  purchaser  under  such 
Circumstances  is  really  not  the  possession  of 
a  person  holding  in  priority  with  the  mort- 
gagor, or  holding  so  as  to  be  an  acknowledg- 
ment of  the  continuance  of  the  title  of  the 
mortgagee.  The  possession,  which  the  man 
supposed  he  acquired,  was  a  possession  as 
owner.  He  thought  he  was  acquiring  the 
absolute  title  to  the  property,-  and  that  he 
was  in  possession  as  absolute  owner.  Their 
Lordships  are  assuming  that  no  notice  was 
proved  of  the  existence  of  the  mortgage  title 
given  to,  or  acquired  by,  the  purchaser ;  and 
there  being  no  such  notice,  they  are  of  opi- 
nion that  the  possession  of  the  purchaser  was 
the  possession  of  a  person  claiming  to  be 
owner.  Under  these  circumstances,  they  are 
of  opinion  that  if  the  title  of.  the  mortgagee 
to  enter  by  reason  of  a  default  having  occur- 
red before  had  accrued,  and  if  the  purchaser 
undet  such  a  title  had  been  in  possession  for 
twelve  %years,  believing  himself  to  be  owner 
bond  fide,  under  a  claim  to  the  ownership  of 


the  property,  and  not  being  in  possession  in 
1  any  way  as  mortgagor  or  under  the  mortga- 
gor, then,    in    accordance    with    the  case*; 
,  several  of  which   have  been   cited  to  their 
Lordships,  and  probably  were  cittd  in  India, 
I  according  to  the  principles  of  those  cajes 
I  which  their  Lordships  adopt,  they  areofopi- 
'  nion  that  the  suit  to  disturb  the  possession  oU 
such  a  purchaser  ought  to  be  brought  erithin 
the  twelve  years  after  the  commencemesl  of 
his  possession. 

Their  Lordships,  on  the  whole,  are  of  opi- 
nion that  the  judgment  of  the  Court  below 
is  correct,  and  they  will  humbly  recommend 
Her  Majesty  that  the  appeal  be  dismissed  , 
and  dismissed  with  costs. 


The  30th  June  1871. 

Present  : 

Sir  James  W.  Colvile,  Lord  Justice  Jam*. 
Lord  Justice  Mellish,  and  Sir  Lawreaa 
Peel. 

Shareholders  —Limitation— Cause  of  action. 
On  Appeal  from  the  High  Court  at  Calculi*4 
Svud  Lootf  Ali  Khan 


*  versus 

Mussamut  4^zu^oomssa  Begum  and  others. 

A  sum  of  2  lakhs  of  rupees  which  had  been  pawl  ty J* 
debtor  in  part  satisfaction  of  a  larger  sum  due  to  t« 
shareholders  (among  whom  were  the  plainthf  aadtw. 
defendants)  the  heirs  of  a  deceased  banker,  according 
to  their  shares  in  the  estate,  was  appropriated  by  *e 
defendants.  The  several  shareholders  hrought  se- 
parate suits  against  the  debtor  for  their  separate  shares, 
the  result  of  which  suits  was  that  the  2  lakhs  was  apprt* 
priated  to  the  whole  debt,  and  the  plaintiff's  claim  was  a 
thereby  reduced  by  25,000  rupees,  while  thedefe*1*^ 
received  16,000  rupees  more  than  that  they  wereenttfW 
to  from  the  common  debtor. 

The  present  suit  was  brought  by  the  plaintiff  *»***  • 
the  defendants  for  his  full  share  of  the  2  *****•,?* 
defendants    pleaded    that    the    suit    was   barred  ty 
limitation,  more  than  1 2  years  having  elapsed  from  |J* 
date  of  the  original  payment  of  the  2  lakhs. 

Held  that  plain  tiff  &  cause  of  action  *tose?f^ 
the  result  of  the  former  suits  against  the  debwi 
and  not  out  of  the  original  payment™  the  J  'a**^]J? 
limitation  ran,  not  from  the  date  of  the  origin*!  PW***' 
but  from  the  time  that  the  defendants  received  «** 
than  their  proper  share. 

*  From  the  judgment  of  Seton-Karr  and  Ca»P**7 
JJ.,  in  Regular  Appeal  No.  464  of  1^64.  decided  3** 
June  1865—3  W.  R.,  Civil  Rulings,  p.  1 13* 
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Held  also  that  the  plaintiff  was  entitled  to  recover  the  Rupees  25,000  which  the  plaintiff  had  lost 
from  the  defendants,  not  the  full  sura  of  25,000  rupees  ,  as  lne  resujt  of  the  proceedings  baStd-UDOn 
which    he  had  Iret  as  the  result  of  the  proceedings  .         rc    .  .  °.      .  _._,. 

•gainst  the  debtor,  but  the  16,000  rupees  which  thedc- '  the  new  view  taken  of  the  original  payment, 

fencjants  had  received  over  and  above  their  proper  share,  was  the  Slim  which  the  plaintiff  was  entitled 
and  which  mpt  be  considered  as  money  had  and  receiv-  tQ  recover  f rom  his  co-obligees.  The  defence 
ed  by  the  defendants  to  the  plaintiff  s  use.  e      .  r    T  .     .  *  .  1       ,     « 

1  of  the   Statute  of  Limitations  was  pleaded 

*Ix  this  case  their  Lordships  are  of  opinion  !  and   was    overruled    by    the   Zillah   Judge. 

Hhat  the  decree  of  the  High  Court  ought  to  ,  That   defence  of  the  Statute  of  Limitations 

be  reversed,  and  the  decree  of  the  Zillah  '  was,  however,  sustained  by  the  High  Court. 

JucWe   maintained,   with  a  variation   which    That  defence  would  certainly  not  be  appltca- 

their  Lordships  will  state.  ,  ble  if  the  c,aim  were  based  oa  or  aros*  out 


The  circumstances  of  the  case  are  these. 
There  was  a  very  large  bond-debt,  and 
apparently'  as  far  as  the  evidence  in  this 


of  the  result  of  the  suits,  and  not  out  of  the 
original  payment.  Their.  Lordships  are  of 
opinion  that  it  did  arise  out  of  the  result 
of  the   suits,  and   not  out  of  the  original 


suit  goes,  that  debt  was  a  debt  payable  to  I  payment  which,  as  far  as  the  appellant  and 


the  shareholders,  the  heirs  of  a  deceased 
banker,  according  to  their  shares  in  the 
estate.    Out  of  that  debt,  a  sum  of  Rupees 


respondent  are  concerned,  was  clearly  a 
payment  made  upon  the  footing  that  it  was 
to  be  taken  out  of  the  share  of  the  respond- 


to  have  received  any  money  to  the  use  of  the 
appellant,  so  as  to  give  any  ground  of  ac- 
tion. 


2,00,000  was  paid,  and  apparently  was  paid  '  en,1  J  and  it  was  not  till  the  respondent  had 
in  the  respect  of  some  of  the  shares  of  the  I  got  more  than  his  share  that  he  could  be  said 
defendants,  and  not  in  respect  of  the  share  of 
the  plaintiff,  the  present  appellant.  The 
sum  of  Rupees  2,00,000 having  been  thus  paid, 
different  shareholders  were  minded  to  bring  '  But  the  case  does  not  stand  merel/  upon 
separate  actions  against  the  debtor  for  their  that.  There  was  a  document  which  appears 
shares  respectively  of  the  balance,  in  each  ]  originally  to  have  been  very  much  relied 
action  assuming  that  the  Rupees  2,00,000  had  upon  by  the*  defendants  themselves— the  re- 
been  paid  in  respect  of  the  share.  But  the  .  spondents— as  a  document  excluding  this 
debtor  contended  that  he  was  entitled  to  .  claim.  They  said  there  was  a  deed  of  corn- 
have  the  Rupees  2,00,000  appropriated  in  part-  >  promise  made,  by  which  'the  claim  of  the 
reduction  of  the  whole  debt.  The  result  in  J  appellant  to  any  share  of  anything  which  we 
all  those  actions  was  that  the  Court  decided  '  have  actually  received  is  ^  barred.  On 
that  the  Rupees  2,00,000  must  (against  the  I  lne  olner  nand»  tne  appellant's  contention, 
debtor)  be  appropriated  to  the  whole*  debt,  i  wilh  reference  to  that  deed,  was  that 
and  in  consequence  of  their  so  holding  that  I  there  was  a  particular  clause  of   that  deed 


it  must  be  so  appropriated,  tiey  cut  down 
the  claim  of  the  appellant  very  considerably, 
and  they  enlarged  the  claims  of  the  respond- 
ents   and    gave   them   a   very   considerable 


(the  1  ith  clause  of  one  deed,  and  the  10th 
of  another  similar  deed),  the  effect  of  which,  he 
says,  is  this:  "There  is  an  appeal  pending 
"  between  me  and    the  debtor,  in  which   I 


benefit— the  result  being  that  from  that  |  "  am  trying  to  get  back  what  I  can  upon  the 
modeofdealingwiththepaymentoftheRupees  ,  ''footing  that  the  decision  of  the  Court  is 
2,00,000,  the  plaintiff  lost  Rupees  25,000  of  1  "  wronS  about  the  two  lakhs  of  rupees.  That 
his  share,  and  the  defendants  got,  as  they  I  "  being  so,  the  compromise  is  not  to  affect 
ha^e  admitted  through  all  the  proceedings,  '  " that  in  any  way  whatever,  and  if  any 
Rupees  1 6,000  more  than  they  were  entitled  to  "  claim  should  arise  out  of  the  result  of  that 
from  the  common  debtor.  "  appeal,  any  question  upon  that  is  reserved 

!  4t  as  between  us."  The  Zillah  Court  was  of 
That  being  so,  the  appellant  filed  his  plaint,  ;  opinion  that  that  was  the  true  effect  and  con- 
saying,  in  effect :  "  You  received  the  Rupees  |  struction  of  the  deed,  and  in  that  opinion  their 
<J'  2,00,000  and  it  has  been  now  decided  that  (  Lordships  concur.  From  that  time  it  appears 
"that  Rupees  2,00,000  must  be  consi-  (  to  their  Lordships  there  could  be  no  question 
"dered  as  being  received  .n  account  of  all  as  to  the  Statute  of  Limitations,  as  the  thing 
"  o£  us,  and,  must  be  so  considered  from  I  was  by  contract  between  the  parties  reserved 
"the  time  when  the  Court  so  decided,  and  '  and  kept  open  until  the  decision  of  that  suit 
"you  mu&t  account  to  me  for  my- full  share  I  was  arrived  at,  and  very  reasonably  so,  be- 
"of  that  sum."  In  this  case  the  Judge  of  cause  if  the  plaintiff  had  succeeded^in  that 
the  Zillah  Court  did  not  take  that  view,  but  suit  in  getting  the  money  from  the  debtor, 
took  it  as  a  debt  arising  out  of  the  result  of  I  of  course  he  would  have  had  no  manner  of 
the  suits,  and  he  came  to  the  conclusion  that    claim     whatever    against    the     respondents 
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who  •were  desirous  that  he  should  proceed 
with  that  claim  and  should  recover  as  much 
as  possible  from  the  other  party  and  not 
from  them.  Their  Lordships  are  of  opinion 
that  the  decision  of  the  High  Court,  that 
there  was  a  bar  under  the  Statute  of  Limita- 
tions, was  erroneous. 

But  the  Judge  of  the  Zillah  Court  arrived 
at  the  conclusion  that  the  plaintiff  was  enti- 
tled to  recover  the  Rupees  2  5,000,  that  is  to  say, 
the  sum  which  he  lost.  Their  Lordships  are 
of  opinion  that  that  is  not  the  true  measure 
of  the  liability  of  the  respondents,  that  they 
were  not  obliged  to  indemnify  him  for  the 
loss  which  arose  from  the  mode  in  which  the 
suits  against  the  debtor  were  dealt  with ;  but 
that,  as  they  had  received  the  Rupees  2,00,000, 
and  afterwards  by  the  result  of  the  pro- 
ceedings they  had  received  in  respect  of 
that  same  debt  Rupees  16,000  more  than 
they  admitted  themselves  to  be  the  full 
amount  of  their  claim,  and  as  part  of  the 
same  mode  of  dealing  with  them  the  Rupees 
25,000  loss  had  been  incurred  by  the  plaint- 
iff '  their  Lordships  are  of  opinion  that,  upon 
every  principle  of  equity,  the  Rupees  16,000 
surplus  so  received  was  money  had  and  re- 
ceived to  the  plaintiff's  use,  and  that  his 
claim  to  that  amount  was  one  of  the  things 
which  he  was  entitled  to  make  under  the 
deed  of  compromise.     Their  Lordships  are 


Court.    The  costs  as  originally  given  in  the 
Zillah  Court  will  remain.  * 


The  3rd  July  1871. 

Present  : 

Sir  James  W.  Col  vile,  Lord  Justice  Ji 
Lord  Justice  Mellish,  and   Sir  Lawrence 
Peel. 

Minors— Collusive  sale— Compromise— 

Practice. 

On  Appeal  from  the  High  Court  at  Calcutta*  * 
Moulvie  Abdool  Ali 
versus 
Mozuffer  Hossein  Chowdhry  and  others. 

A  suit  by  the  plaintiffs'  guardians  for  toe  plamtnV 
mother's  share  in  certain  dower  resulted  in  a  °£cr«rJ 
62,913  rupees,  calculated  on  the  allegation  in  tbepftiBt 
that  such  share  was  £rd  of  the  entire  amount  of  dyer- 
That  suit  having  been  sold  by  the  plaintiff's  V****** 
for  the  alleged  sum  of  51,000  rupees,  the  pw» 
brought  the  present  suit  to  set  aside  that  sale  as  a**- 
sive. 


uw«y*vv-r..~-  ^  .     nAf..    _  .      tu"    rnn.         Held  that  it  was  incumbent  on  the  defendaotsfflfc 

of  opinon  that  there  is  nothing  in  the  con-    suit  to  prove  that  they  ^  the  5',ooo  Ropeestote 

tention  that   this  claim   was  not  specifically    plaintiffs  when  they  came  of  age,  or  at  least  thttt* 
tention  uu   *.   .       .     .,._       ^      ^^  _1-:_    Jnoney  Cached  the  plaintiffs' hands  when  they  caaeoi 

age. 


made  by  the  plaint  in  this  suit.  The  plaint 
clearly  states  the  circumstances  under  which 
the  claim  ot  the  plaintiff  arises.  He  cannot 
8U8tain  his  suit  for  the  whole  amount  claim- 
ed but  there  is  nothing  in  his  claim  for  the 
larger  amount  which  deprives  him  of  his 
right  to  recover  the  smaller  amount,  which, 
as  the  result  of  the  facts  pleaded  and  proved, 
their  Lordships  are  of  opinion  is  equitably 
due  to  him.  It  can  only  affect  costs,  and 
with  those  the  Zillah  Judge  has  dealt  on  the 
footing  that  the  plaintiff  had  failed  for  the 
greater  part  of  the  claim. 

Their  Lordships  will,  therefore,  recommend 
to  Her  Majesty  that  the  decree  of  the  High 
Court  should  be  reversed,  and  that  the  deci- 
sion of  the  Zillah  Judge  should  be  affirmed 
with  this  variation,  that,  instead  of  the  sum  of 

Rupees  25,530* the  sum  °f  RuPees  l6'55*-6-9 
will  be  the  sum  inserted ;  to  carry  interest 
from  the  aist  September  186 1  to  the  date 
of  payment. 

The  appellant  will  have:,  the  costs  of  the 
appeal  hereout  no  costs  are  to  be  allowed 
of  either  party  of  the  appeal  m  the  High 


A  compromise^*  up  by  the  defendants  in  the  pretest 
suit  having  been  rejected,  a  decree  was  P****?  J" 
plaintiffs  for  the  sum  of  Rupees  63,913  a^nTI1^Z 
original  suit.  That  decree  was  upheld  in  appeal  j  Dot « 
it  was  alleged  that,  on  the  facte  stated  in  the  p»«  » 
the  original  suit,  the  plaintiffs*  mother's  &**<*]* 
dower  was  Jth,  and  not  £rd,  the  Privy  Council  n»»» 
plaintiffs  ought  not  to  benefit  by  that  mistake,  it  **» 
a  mistake,  and  they  accordingly  left  it  to  toe  Um* 
Court  to  inquire  into  that  point  and  to  let  ««*«£ 
for  the  Jth  or  the  Jrd  share,  according  as  the  hut  "V1 
turn  out.  • 

Where  a  compromise  of  a  suit  is  made,  it  ^jj* 
be  carried  out  by  proper  deeds  and  filed  in  ^^JJ£ 
ticularly  where  infants  are  concerned,  so  as  to  »*£  • 
assent  of  the  Court  at  the  time  instead  of  its  ow* 
totally  concealed  from  them. 

The  Privy  Council  will  not  interfere  in  a  case  £ wlj* 
objections  are  taken  to  matters  of  practice,  unless  u*j 
see  very  clearly  that  jusjjce  has  not  been  done. 

This  is  an  appeal  from  a  dtrision i  ajL** 
H  igh  Court  of  Judicature  in  Bengal,  afiW 
and  modifying  a  decree  of  the  Principal^ 
der  Ameen  of  Backergnoge,  d*cdflgJl, 

*  From  the  judgment  of  Seton-Karr  a "^fifoS 
son,  JJ.,  in  RegufiLr  Appeal  No.  224,  d f  l****" 
22nd  March  1866-suc  5  W.  R.,  Civil,  173- 
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May  1865.    The  object  of  the  suit  was  to  set 
aside  a  sale  o&the  interest  of  the  plaintiffs  in 
a  former  suit.    The  original  suit,  the  sale  of 
which  was  sought  to  be  set  aside,  was  a  suit 
which  had*been  brought  by  the  guardian  of 
the  present  plaintiffs  on  their  account  against 
their    grandfather  to  recover  .the  plaintiffs' 
tsbare  of  their  grandmother's  dower.    That 
suit  had  been  sold  to  a  lady,  who  appeared  on 
the  «f ace  of  the  sale  to  be  the  purchaser,  for 
the  price  of  51,000  rupees.    The  plaint  al- 
leges that  it  was  a  collusive  and  a  fictitious 
sale.     In  the  answer  the  defendants  allege 
that  the  suit  is  not  maintainable,  upon  the 
ground  thai  it  was  a  valid  sale ;  and  they  say 
secondly,  which  is  practically  the  same  thing, 
that  "the  guardian  of  the  plaintiffs  having, 
for  their  benefit  and  in  lieu  of  an  adequate 
consideration,  with  the  approval  of  their 
"  father  and  the  permission  of  the  principal 
head  of  their  family,  and  their  eldest  pater- 
nal uncle,  the  said  Meer  Fujummul  Ali, 
bond  fide    sold    the    suit,    No.    42,   any 
"  claim  in  respect  thereof  cannot  lie  against 
"  me,  or  against  any  one,  save  their  guar 
"dian,  father,  and  paternal  uncle,  and  the 
"  said  valid  deed  of  sale  is  on  no  account  lia- 
"bie  to  be  set  aside."     It  is  remarkable  that 
in  this  answer  the  defendants  do  not  allege 
either  that  the  original  decree  was  obtained 
for  too  much  money,  nor  yet  do  they  allege, 
except  most  indirectly,  and  their  Lordships 
are  disposed  to  think  they  do  not  practically 
allege  at  all,'  that  the  defendant  had  ever 
paid  the  purchase  money  of  51,000  rupees 
either  to  the  guardian  on  account  of  the  in- 
fants, or  to  the  infants  after  *Jiey  came  of 
age. 

The  next  step  in  the  present  suit  that  ap- 
pears is,  that,  on  the  9th  of  January  1865, 
there  were  applications  *  by  both  the  parties 
for  the  postponement  of  the  hearing  of  the 

■  suit,  on  the  ground  that  negotiations  for  a 
compromise  were  going  on,  and  it  was  order- 
ed by  the  Judge  that  "  time  be  given  to  the 
14  6th  of  February,  which  day  is  fixed  for  the 

t  '<  hearing  of  the  suit ;  if  no  settlement  takes 
"  place  within  that  time  both  parties  must  be 
"present  with  their  evidence,  otherwise 
'♦no  objection  will  be  admitted."  It  is  im- 
portant, with  reference  to  the  point  which 
was  subsequently  raised,  tb  observe  that,  when 
thejirst  app'jeation  for  postponement  was 
made,  the  Judge  most  distinctly  warned  the 
parties  that,  if  the  compromise  did  not  take 
effect  when  the  proper  time  came  for  hearing 
the  suit,  he  should  insist  that  it  should  be 
heard,  and  they  must  be  ready  with  their 
evidence. 


The  next  important  matter  that  takers  place 
is  that,  in  February  (the  native  date*is  20th 
Falgoon  1271),  a  deed  of  compromise,  called 
a  solehnamah,  was  actually  executed.  It  is 
unnecessary  to  recite  the  terms  of  it,  except 
that  it  is  perfectly  clear  on  the  face  of  it  that 
it  gives  the  plaintiffs  not  only  very  much  less 
than  what  the  amount  of  the  original  decree 
was,  but  also  very  much  less  than  the  original 
compromise  of  5 1 ,000  rupees.  That  solehna- 
mah was  registered  on  the  15th  of  March. 
There  is  also  produced  an  alleged  receipt, 
which  the  plaintiffs  deny,  of  2,000  rupees 
for  the  costs  of  the  suit.  Then,  on  the  29th 
of  April,  there  is  a  further  application  by  both 
parties  for  the  postponement  of  the  suit.  It 
does  not  appear  how  it  was  not  heard  at  the 
time  originally  appointed  ;  probably,  although 
there  is  no  formal  order,  some  applications 
my st  have  been  made  in  the  interval  for  the 
postponement,  but  on  the  29th  of  April  there 
is  the  application  of  both  parties  for  a  further 
postponement.  There  is  this  difference  be- 
tween them,  that  although  it  is  clear  that  the 
deeds  of  compromise  had  been  actually  execut- 
ed, and  also  actually  registered  at  that  time, 
yet  the  plaintiffs  do  not  state  that  the  matter 
had  been  compromised,  but  they  state  that  ne- 
gotiations for  an  amicable  settlement  are  going 
on  between  the  parlies,  but  the  compromise 
crfnnDt  be  concluded  unless  an  extension  of 
time  be  granted,  and  therefore,  the  plaintiffs, 
notwithstanding  that  they  had  executed  the 
deed  of  compromise,  and  notwithstanding 
the  deed  of  compromise  had  been  regis- 
tered, clearly  treat  the  suit  as  not  being 
actually  compromised,  and  the  arrangement 
as  not  being  actually  made  at  that  time. 
The  petition  of  the  defendant,  no  doubt,  is  in 
other  terms,  because  he  says,  "whereas  a 
"  compromise  has  been  come  to  between  both 
"parties/'  On  that  the  Judge  orders  that 
a  week's  time  be  granted,  and  the  case  be 
brought  on  for  hearing  on  the  8th  of  May. 
Looking  at  the  terms  of  his  previous  order, 
that  also  seems  a  clear  warning  that  when 
the  8th  of  May  came,  if  what  he  considered  a 
valid  compromise  was  not  at  that  time  effect- 
ed, iie  should  go  on  and  hear  the  case.  Then 
it  also  appears  that,  on  the  same  29th  of 
April,  a  variety  of  witnesses  were  heard  in 
Court  both  for  the  plaintiffs  and  the  defend- 
ant ;  and  that  also  goes  to  show  that  the  par- 
ties could  not  possibly  have  conceived  that  the 
suit  was  finally  compromised  at  that  time,  for 
it  appears  that  several  witnesses,  as  many  as 
five,  were  examined  for  the  plaintiff*  and 
three  were  exanyned  for  the  defendant. 
The  witnesses  for  the  plaintiffs. depose  that 
they  were  present  at  the  time  when  the  origi- 
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nal  compromise  was  made,  that  no  portion  of 
the  Rs.  51,000  was  paid,  and  three  of  them 
state  that  the  defendant  said  that  he  would 
pay  it  to  the  plaintiffs  when  they  came  of  age. 
The  witnesses  for  the  defendant  do  not  deny 
that.  They  speak  to  matters  which,  for  the 
most  part,  seem  immaterial  as  to  whether  the 
uncles  of  the  plaintiffs  and  the  plaintiffs  were 
on  amicable  terms  or  not.  That  took  place  on 
the  29th  April.  There  appears  to  have  been 
one  day  further  postponement,  and  on  the  9th 
of  May  the  suit  came  on  for  hearing,  and  then, 
for  the  first  time,  an  application  was  made  by 
the  mooktear  of  the  defendant  to  file  this 
solehnamah  on  account  of  the  plaintiffs,  and 
the  plaintiffs'  vakeels  themselves  when  called 
upon  said  they  knew  nothing  at  all  about  the 
matter.  There  was  subsequently  an  exami- 
nation of  the  mooktears,  which  did  not  throw 
very  much  more  light  upon  it,  but  in  t|jat 
state  of  things  the  judge  was  not  satisfied, 
and  he  refused  to  accept  the  compromise,  and 
then  he  went  on  to  hear  the  suit.  One  other 
witness,  one  of  the  uncles  of  the  plaintiffs, 
was  examined,  and  the  Judge  came  to  the 
conclusion — and  upon  the  evidence,  as  before 
him,  it  is  hardly  disputed  that  the  conclusion 
would  be  a  correct  one, — that  the  original 
compromise  of  the  first  suit  was  a  compromise 
which  by  no  possibility  could  stand,  and  that 
it  must  be  set  aside  ;  and  the  defendant  rais- 
ing no  defence  that,  if  it  was  set  aside,  the 
decree  obtained  in  the  original  suit  was  not  a 
right  and  valid  decree,  the  judgment  was 
that  they  should  have  the  benefit  of  that 
decree.  • 

From  that  decree  there  was  an  appeal  to 
the  High  Court,  and  the  High  Court  sent  a 
letter  to  the  Judge  below,  requesting  him  to 
hear  further  evidence  upon  the  question 
whether  the  plaintiff  had  assented  to  the  fil- 
ing of  the  solehnamah.  That  was  all  the 
matter  that  he  was  to  inquire  into,  as  the 
Judges  of  the  High  Court  say,  and  their 
Lordships,  of  course,  must  give  credit  to  what 
they  say ;  although  in  the  petition  of  appeal 
a  complaint  is  certainly  made  that  the  first 
Judge  in  the  Court  below  had  not  postponed 
the  trial  for  the  purpose  of  enabling  further 
evidence  to  be  given  by  the  defendant.  The 
Judges  of  the  High  Court,  in  their  ultimate 
judgment,  say  that  no  such  application  was 
made  to  them,  but  that  the  only  application 
respecting  a  re-hearing  which  was  made  to 
them  was  as  to  whether  the  solehnamah  had 
been  Jiled  with  the  authority  of  the  plaint- 
iffs. 

On  that  the  case  went  down  again  to  the 
Court  below,  and  it  appears  by  the  judgment 


of  the  learned  Judge  of  that  Court  that  time 
was  again  given  for  the  parties  u>  appear.  He 
summoned  the  plaintiffs,  an  J  he  examined  um 
plaintiffs,  and  also  their  mooktear,  for*thc 
purpose  of  seeing  whether  they  hid  assented 
to  the  filing  of  the  compromise.  They  denoted 
that  they  had  not  assented  to  it,  that  there  were 
certain  conditions  to  be  performed  before  tfc| 
deed  was  filed,  that  the  defendant  had  rtfased 
to  perform  those  conditions,  and  that  iwhad 
been  filed  by  the  mooktear  of  the  defendant, 
without  their  consent  at  the  time,  and  again* 
their  will.  The  Judge  of  the  Cojrt  below 
reported  that  conclusion  to  the  Supreme 
Court.  Then  the  case  came  on  again  befoie 
the  High  Court,  and  they  were  clearly  of 
opinion,  as  the  Court  below  had  been,  that 
the  original  compromise  had  been  obtained  bj 
fraud.  They  were  also  of  opinion  that  Ifae 
compromise  in  this  suit  had  been  improperly 
obtained  ;  and  then,  an  objection  having  been 
raised  under  the  Statute  of  Limitations,  in 
order  to  avoid  all  question  that  might  be 
raised  under  the  Statute  of  Limitations,  they 
altered  the  form  of  the  decree  without  chang- 
ing the  names  of  the  parties  in  the  decree,  so 
as  simply  to  declare  that  the  defendant  was  a 
trustee  for  the  plaintiffs  and  that  the  plaint- 
iffs were  entitled  to  the  benefit  of  that 
decree. 

From  that  decision  an  appeal  has  been 
brought,  and  the  two  questions  that  have 
been  substantially  argued  before  us  (indepen- 
dently of  the  third  question  as  to  amount, 
which  will  be  alluded  to  presently)  were  first, 
that  the  Judge  of  the  Court  below  had  erred 
in  not  giving  further  time  on  the  9th  of  May 
for  the  hear  ins:  of  witnesses  as  to  the  non- 
payment of  th*»  Rupees  5 1 ,000 ;  and,  secondly, 
that  he  had  erred  in  not  giving  the  defendant 
an  opportunity  when  it  came  down  to  him 
the  second  time  to  hear  witnesses  as  to  the 
validity  of  the  compromise  in  the  suit  itself. 

Now,  both  these  objections  are  really^ob- 
jections  to  matters  of  practice,  and  unless 
their  Lordships  could  see,  and  see  veryclear/r, 
that  justice  had  not  been  done,  they  would  • 
not  interfere  with  the  decision  of  the  Court 
below  on  a  question  like  this.  • 

Now,  the  first  question  is,  Did  the  Judge 
of  the  Court  below  act  improperly  in  not 
giving  the  defendant  further  t«ne  to  prince 
witnesses  to  prove  that  he  had  pai4  the 
Rupees  5 1,000?  Now,  how  does  the  case  standi 
In  the  first  place,  in  his  original  answer,  he 
no  where  alleges  he  had  paid  it ;  and  certainly 
it  is  very  difficult  indeed  to  believe  that,  if 
he  had  paid  it,  more  particularly  if,  whick 
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their  Lordships  are  disposed  to  think  he  mast 

prove  in  ordefto  have  a  defence  to  this  suit, 

Be  had  paid  it  to  the  plaintiffs  when  they 

canfe  of  age,  or  at  least  that  the  money  had 

reached  them  when  they  came  of  age,  it  is 

difficult  to  believe  that  if  he  really  had  such 

a  defence  as  that  he  would  not  have  plainly 

alleged  it.     Then,  secondly,  it  appears  that 

the  idkxned  Judge  of  the  Court  below  when 

lie  consented  to  the  postponement  of  the  trial, 

did    most  distinctly  warn   the   parties   that 

when  the  proper  time  for  hearing  came,  if 

ibe  compromise  was  not  held  to  be  valid,  he 

should  go  on  and  hear  the  case.     Next,  it 

appears  that,  on  the  29th  April,  a  variety  of 

witnesses  were  examined  in  Court  by  both 

.sides,  which  seems  to  show  most  clearly  that 

both  parties  understood  at  that  time,  when 

the  compromise  had  apparently  been  effected, 

that  still  if  it  was  not  held  to  be  valid  the 

suit  would  go  on  to  be  heard. 

Next,  it  is  said  by  the  learned  Judge  in 
the  Court  below  that  a  commission  had  gone 
to  Dacca,  and  that  no  witnesses  had  been 
examined  under  it,  and  that  that  was  the 
fault  of  the  defendant;   and   then,   besides 
that,  the  High  Court  say  that  this  objection 
was  never  urged  before  them  when  the  case 
came  up  before  them  for  the  first  time;  and 
if  further  inquiry  was  to  be  made,  the  de- 
fendant ought  to  have  insisted  on  that  when 
it  came  up  for  the  first  time,  and  not  have 
allowed  it  to  go  back  for  further  examination 
on  one  point,  and  then  when  it  comes  on 
again,  say,  it  is  to  go  back  for  another  further 
examination  on  another  point..   And,  indeed, 
both  the  Courts  below  appear  to  have  been 
thoroughly  satisfied  that  this  alleged  want  of 
witnesses  hearing  was  a  mere  excuse,  and 
that  the  whole  object  was  an  object  of  delay 
and  to  keep  the  plaintiffs  out  of  their  just 
claims,  and  their  Lordships  are  disposed  to 
-  agree  with  that  conclusion — at  any  rate  they 
carihot  dissent  from  it. 

Then,  did  the  learned  Judge  in  the  Court 
J  below  err  on  the  second  question  by  not 
giving  the  defendant  an  opportunity  of  hear- 
ing witnesses  to  prove  that  the  second  com- 
promise, the  compromise  of  this  suit  itself, 
had  been  validly  entered  into  ?  He  gives 
his  reasons  himself.  He  states  what  he 
did  f  "  As,  h6wever,  the  High  Court  of 
"Judicature  has,  in  accordance  with  the 
"  objections  raised  in  appeal  in  consequence 
"of  respondents  not  having  been  represent- 
ed, in  letter  No.  3871,  dated  12th  Decem- 
ber 1865,  requested  that  this  Court  ascer- 
tain whether  the  deed  of  solehnamah  was 
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"filed  with  the  cognizance  and  consent  of 
"the    plaintiffs,    and    make    a   report,    this 
"  Court,  in  compliance  with  the  said  orders, 
"  so  as  to  remove  all  doubts  and  objections, 
"on  receipt  of  the  order  required  the  per- 
gonal   attendance    of    the    plaintiffs,    who 
"having  arrived  from  Dacca,  and  having  this 
"day,  the  6th  January  1866,  attended  Court 
"  and  being  questioned  " — then  he  states  the 
substance  of  their  evidence,  and  of  the  evi- 
dence of  their  mooktear.     Then  he  goes  on 
to  say:  "The  defendant,  through  his  pleader 
"Bykant  Chunder  Bose,  also  files  copy  of 
"  the  counterpart  of  the  solehnamah,   and 
"wishes  also  to   file  a  list  of  witnesses  to 
"  establish  that  the  compromise  did  actually 
"take  place;  but  as  the  list  was  not  filed 
"on  the  18th  December  1865,  the  personal 
"  attendance  of  the  plaintiffs  was  required 
"  Within  ten  days,  and  since  a  further  post- 
ponement   was    made,    this    Court    does 
"not  consider  postponing  the  report  called 
"for    any    longer    for    proofs."     Therefore 
it    appears    that    originally    the    defendant 
asked  for  leave  to  file  a  list  of  witnesses  to 
establish  that  the  compromise  did  actually 
take  place,  which,  as  it  turned  out,  was  not 
a  matter  which  the  plaintiffs  denied.    That 
list  was  to  be  filed  by  the  18th  December.     It 
was  not  filed  on  the  i8ih  December.     Then 
ten  days'  further  time  was  given,  that  is,  to 
the  28th  December,  and  then  it  was  ultimate- 
ly not  heard  on  the  28th  December,  but  was 
further  postponed  till  the  6th  January.     The 
defendants  then,  apparently,  were  not  ready 
with  their  witnesses,  and  when  the  Judge 
was  determined  to  go  on  they  asked  for  still 
further  time.     Then  the  Judge  comes  to  the 
conclusion  that  that  is  all  a  shuffle,  and  that 
they  do  not  really  want  to  bring  the  witnesses, 
and  that  the  whole  proceeding  was  for  the 
mere   purpose   of   delay.     It  appears  quite 
evident  that  their  Lordships  cannot  dissent 
from  that  conclusion.     The  High  Court  came 
also  to  the  same  conclusion,  and,  indepen- 
dently   of    this    question,    of    whether    the 
learned  Judge  of  the  Court  below  had  given 
a   proper  opportunity  to  the   defendant  of 
being  heard,  it  hardly  appears  to  be  arguable 
that  this  deed  of  compromise   in  the  first 
suit  itself  can  possibly  stand.     The  very  ad- 
mitted facts  show  that  it  cannot  stand.     Here 
the  guardian  of  two  infants  makes  what  ap- 
pears to  be  an  alleged  sale  on  the  face  of  it, 
to  a  perfectly   independent  person.  *  After 
that  sale  is  made,  the  case  goes  on  just  the 
same  as  if  no  compromise  had  been  effected 
at  all.     There  is  &n  elaborate  iudgtnent  of 
the  Court  in  the  original  suit,  clisposing  oe 
I  all  the  objections  that  had  been  raised  in 
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when  hi  point  of  fact  it  appears  now  that 
there  was  no  real  suit  at  all  at  that  time,  and 
the  whole  thing  was  a  fiction,  ihe  defendant 
having  brought  the  suit  himself.  It  is  im- 
possible that  a  proceeding  so  obtained  can 
possibly  be  supported  in  any  Court.  If  there 
really  had  been  an  honest  compromise  made, 
the  practice  of  the  Court  is  quite  plain  as  to 
how  that  compromise  ought  to  have  been 
carried  out;  it  ought  to  have  been  carried 
out  by  proper  deeds  and  filed  in  Court,  par- 
ticularly where  infants  were  concerned,  so  as 
to  have  had  the  assent  of  the  Court  at  the 
time  instead  of  its  being  totally  concealed 
from  them.  Therefore  it  is  plain  it  must  be 
set  aside,  and  there  is  not  the  least  reason  to 
suppose  that  any  portion  of  this  Rs.  51,000 
was  paid.  There  is  strong  evidence  that  none 
of  it  was  paid,  and  there  is  no  evidence  at  all 
to  the  contrary.  Therefore  their  Lordships 
are  of  opinion  on  the  merits  that  this  appeal 
ought  to  be  dismissed  with  costs.    • 

But  then  a  further  question  was  raised. 
It  was  argued  by  the  Counsel  for  the  appel- 
lant, though  that  question  has  never  been 
raised  in  either  of  the  Courts  below  at  all, 
that,  on  the  face  of  the  original  plaint,  it  ap- 
peared that  the  judgment  in  the  original  suit 
had  been  obtained  for  a  very  much  larger 
sum  than  on  the  facts,  as  explained  in  t[ie 
plaint  in  the  original  suit  itself,  the  plaintiffs 
could  possibly  be  entitled  to.  It  was  not 
substantially  denied  by  the  Counsel  for  the 
defendants  that,  if  the  facts  actually  happened 
as  they  appear  to  be  recited  in  the  original 
plaint  to  have  happened,  the  mother  of  the 
plaintiffs  instead  of  being  entitled  to  one- 
third  of  the  whole  amount  of  the  dower  would 
only  be  entitled  to  one-eighth.  The  result 
of  the  calculation,  as  their  Lordships  have 
made  it  out,  is  that  instead  of  the  plaintiffs 
being  entitled  to  62,913  rupees  with  interest, 
which  is  the  sum  for  which  the  origin- 
al decree  was  given,  they  would  only 
be  entitled  to  30,333  rupees  with  inter- 
est. Their  Lordships,  after  consideration, 
are  of  opinion  that  if,  that  is  accurate,  the 
plaintiffs,  who  come  for  equitable  relief  in 
setting  aside  this  invalid  sale  on  the  ground 
that  it  is  fraudulent,  if  it  appears  on  the  ori- 
ginal plaint  that  they  have  by  a  pure  mistake 
obtained  judgment  for  a  great  deal  larger  sum 
than  they  ought  to  have  done,  ought  not 
to  obtain  the  benefit  of  that  mistake.  But 
their  Lordships  cannot  be  perfectly  certain  as 
to  how  the  facts  in  that  respect  really  are, 
becatrte  it  certainly  seems  extraordinary  that 
this  poi*t  appears  never  to  have  been  raised 
either  in  thft  original  suit  or  in  the  present 
§uit  in  any^of  the  Courts,    The  original  plaint 


is  not  in  the  record,  but  only  the  recital  of 
it.     Therefore,  what  their  Lonfships  propose 
to  do  under  those  circumstances  is  to  recofflt 
mend  to  Her  Majesty  that  the  derree  or*ihc 
High  Court  be  affirmed  with  costs,  not  subject 
to  the  following  proviso  and  declaration ;  that 
is  to  say,  inasmuch  as  it  has  been  represented 
by  the  Counsel  for  the  appellant  on  the  heaf-* 
ing  of  this  appeal  that,  assuming  the  pedigree 
of  the"  family  to  have  been,  as  Stated  iiribc 
plaint,  filed  in  the  original  suit  of  Meer  Ab» 
dool  Mujeed  Chowdry,  the  share  of  Eadeo 
Missa  in  the  estate  left  by  Ruheemun  Nisst 
was,  according  to  Mahommedan*  Law,  one- 
eighth  only  instead  of  one-third  as  stated  ia 
the  said  plaint,  and  that  the  share  of  each  of 
the  respondents,  the  plaintiffs  in  the  present, 
suit,  in  the  estate  left  by  the  said  Eaden  Misa 
being,  according  to  Mahommedan  Law,  one- 
fourth,  the  said  respondents  were,  on  the  face 
of  the  plaint,  entitled  by  Mahommedan  Law  to 
at  most  one-sixteenth  of  the  sums  in  question, 
instead  of  the  proportion  therein  mentioned, 
that  is  to  say,  to  the  sum  of  Rs.  30,333-5-4* 
instead  of  Rs.  62,913-9-3;  and  inasmuch  as 
the  record  in  the  said  appeal  does  not  afford 
sufficient  grounds  for  determining  the  correct- 
ness of  such  representations,  it  is  ordered  that 
execution  is  not  to  be  issued  for  any  greater 
amount  than  the  said  sum  of  Rs.  30,333-5* 
with  interest  thereon,  from    the    29th  July 
1859,  and  the  costs  payable  by  the  appellant 
in  the  two  suits  and  the  costs  of  the  appeal, 
unless^  and  until  the  said  respondents  shall 
show  to  the  satisfaction  of  the  High  Court, 
that,  according  to  Mahommedan  Law  and  the 
pedigree  of  tfie  family,  they  were  at  the  time 
of  the  institution  of  the  original  suit  entitled 
to   some  larger  sum  than  the  said  sura  of 
Rs.  30,333-5-4,  in  which  case  execution  maf 
be  issued  accordingly. 


The  3rd  July  1871.  % 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James,  , 
Lord  Justice  Mellish,  and   Sir  Lawrence 
Peel. 

Consideration-money— Sale— Registration- 
Denial  of  execution — Act  XX.  of  1866. 

On  Appeal  from  the* High  Court  at  Calcutta? 
Futteh  Chund  Sahoo. 
versus 
Leelumber  Singh  Doss  and  others. 

♦On  Appeal  from  the  judgment  of  Kemp  and  PHeifi 
JJ.,  in  Regular  Appeal  No.  2S2  of  1867,  decided  00 
the  30th  March  18&J— not  reported. 
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An  instrument  acknowledging-  the  payment  of  the 
►nsiderat ion- money  for  what  was  to  be  ultimately  an 
tsolute  sale  of  the  property  in  question — for  what  in 
juity  did  presently  operate  as  a  sale  of  the  property — 
an  instrument  which,  by  the  2nd  Section  of  Act  XX. 
\t  &66,  is  reo ui red  to  be  registered,  and  cannot  be  re- 
rived  in  evraence  under  Section  40  if  it  has  not  been 
pstered. 

Where  a  person  who  is  alleged  to  have  executed  a 
jed  denies  before  the  Registering  Officer  that  the 
red  *as  executed  by  him,  the  Zillah  judge,  having 
[egard  to  thermovisions  of  Section  84  and  the  form  of 
Ihe  petition  given  in  the  Schedule  to  the  Act,  has 
jurisdiction  to  determine  such  a  question. 

In  this  case  the  appellant  brought  his  suit, 
rhich  was  jn  the  nature  of  a  bill  for  specific 

irformance,  claiming  to  have  the  contract 
entered  into  by  the  instrument  in  question 
carried  out,  and,  on  the  footing  of  that,  a 
deed  of  absolute  sale  executed  ;  and  he  added 
that  the  suit  was  also  for  issuing  "an  order 
for  its  registration."     Their  Lordships  under- 
stand those  words  to  import  a  prayer  that  the 
deed  of  absolute  sale,  when  executed,  might  be 
ordered  to  be  registered  ;  and  not  to  point  to 
the  registration  of  the  instrument  upon  which 
the  suit  was  brought.     This  prayer  was  pro- 
bablv    inserted    with    a   view   to  meet  the 
difficulties  which,  it  was  apprehended,  might 
be  occasioned  by  the  prior  registration  of  the 
defendant's  document  of  a  date  subsequent  to 
that  of  the  instrument  on  which  the  appellant 
sued.     The  Court   of   first  instance  found 
that  this  instrument  was  not  one  which  the 
Registration  Act  now  in  force  required  to  be 
registered,  and  admitted  it  accordingly,jn  evi- 
dence, and  upon  the  merits  made  a  decree  in 
favor  of  the  plaintiff.     The  case  then  went 
by  appeal  to  the  High  Court,  and  the  objec- 
tion  was   there  taken   that   the   instrument 
being  one  which  the  Act  requires  to  be  regis- 
tered, and  which  had  not  been  registered,  it 
was  not  receivable   in   evidence,   and  thai, 
therefore,  there  was  no  foundation  for  the 
plaintiff's  suit.     The  decision  of  the  Court 
below  was  accordingly  reversed,  and  the  suit 
dismissed  with  costs.     The  appeal  before  us 
is  against  that  decision. 

It  appears  to  their  Lordships  that,  although 
this  case  is  undoubtedly  an  extremely  hard 
**ne,  they  arc  bound  to  affirm  the  decree  of 
the  High  Court.  The  Registration  Act  re- 
cently passed  in  India  i&  extremely  stringent. 
Their  Lordships  have,  in  the  first  place,  no 
doubt  whatever  that  the  instrument  in  ques- 
tion* is  one  which,  by  the  second  Section  of 
the  Act,  is  required  to  be  registered ;  that  it 
is  an  instrument  acknowledging  the  payment 
of  the  consideration-money  for  what  was  to 
be  ultimately  an  absolute  sale  of  the  property 
in  question,  for  what  in  equity  did  presently 


operate  as  a  sale  of  the  property.     The  forty- 
ninth  Section  of  the  Act  says  that  no  docu- 
ment that  has  not  been  registered  under  the 
Act,  supposing  it  is  one  which  ought  to  be 
registered,  is  receivable  in  evidence.     The 
procedure  which  the  Act  prescribes  is  of  this 
kind  :  The  party  seeking  to  register  a  deed 
is,   under   thirty-sixth    Section,   to    go   first 
before  the  Registrar,  or,  as  in  this  case,  a  Sub- 
Registrar.     If  the  Sub-Registrar  refuses  to 
register  the  deed,  there  is  then  an  appeal 
from  his  refusal,  upon  whatever  reasons  it  is 
founded,  to  the  Registrar,  the  next  higher 
officer,  and  if  that  person  confirms  the  order 
refusing   the  registration,   the  eighty-fourth 
Section  gives  to  the  party  aggrieved  the  power 
of  going  by  petition  to  the  Zillah  Judge.     In 
the  present  case  the  Suh,- Registrar,  and  after- 
wards the  Registrar,  refused  to  register  the 
instrument,  because  the  parties,  the  respond- 
ents, by  whom  it  purported  to  have  been 
executed,  denied  that  they  had  executed  it. 
It  has  been  argued  that  the  Act  affords  no 
means  for  trying  such  an  issue  as  was  thus 
raised  ;  and  consequently  that,  unless  the  un- 
registered instrument  be  admitted  in  evidence 
in  a  regular  suit  wherein  the  fact  of  its  ex- 
ecution can  be  tried,  the  right  of  the  party 
claiming  under  it  would  be  defeated  by  the 
false  and  dishonest  denial  of  his  own  signa- 
ture by  the  opposite  party.     Their  Lordships, 
however,  looking  to  the  words  of  the  eighty- 
fourth  Section,  and  the  form  of  the  petition 
given  in  the  schedule,  and  in  particular  to 
the  fourth  paragraph  of  that  form,  which  con- 
tains the  words  :    "  The  said  C  D   appeared 
"  personally  before  the  Registrar,  and  falsely 
"denied  the  execution  of  such  instrument," 
think  that  the  Zillah  Judge  would  have  juris- 
diction to  determine  such  a  question.     Power 
is  expressly  given  to  him  to  summon  the  par- 
ties, and  their  Lordships  imagine  that  there 
must  also  be  power  to  summon  witnesses,  if 
witnesses   should   be   necessary.     How   the 
Zillah  Judges  may  deal  with  this  statutory 
jurisdiction,  their  Lordships  are  unable  to 
say.     It  seems,  however,  reasonable  to  sup- 
pose that  if  they  saw  that  a  primd  facie  case 
of  execution  of  the  deed  was  made  out,  they 
would  direct  the  document  to  be  registered, 
and  refer  the  parties  to  try  the  question  of 
forgery   or   non-forgery    in   a   regular   suit. 
Such  a  decision  would  not  finally  bind  fa^ 
rights  of  the  party  denying  the  execuye  *«*« 
the  document;  and,  on  the  other,  jV    ^n  °} 
would  not  preclude  the  opposi^.,  *  nana,  it 

proving  in  a  less  summary  .5  \  '  ,.  ^  'r?H* 
:•  .  •  1  c  ^  t»u  ■T'roceedinir  thdt 
the  den.al  was  false.     I  hfrr  ly0rdshi  2*J2i 

assume,  in  the  absence.  0f  any  p '  ST. 
contrary,  that  the  Ju£es  exerd^  ■ 
drct.on  in  a  reasoMble  and  proper  man: 
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Well  then,  how  do  the  facts  stand  upon 
this  caili  ?    The  appellant  went  before  the 
Sub-Registrar,  and  he  appealed  to  the  Regis- 
trar.    He   then,    unfortunately   for  himself, 
through  bad  advice  or  some  other  cause,  omit- 
ted to  proceed  as  the  Act  directs  under  the 
eighty-fourth  Section,  in  which  case  he  might 
have  obtained  the  registration  of  the  deed  in 
the  way  I  have  suggested,  and  brought  this 
suit  relying  on  a  non-registered  deed.     He 
failed  to  pursue  the  remedies  given  him  by 
the  Act,  or  at  least  to  exhaust  those  remedies. 
It  seems  impossible  to  their  Lordships,  under 
these  circumstances,  to  say  that,  acting  under 
the  provisions  of  a  very  useful  though  strin- 
gent statute,  the  Judges  of  the  High  Court 
have  miscarried  in  ruling  that  the  document, 
not  having  been  registered,  was- inadmissible 
in  evidence,  and  that  the  plaintiff's  suit  had 
wholly  failed.     Their  Lordships  feel  that  this 
may  be  a  very  hard  case ;  they  would  willirftj- 
\y  have  relieved  the  party  if  they  could,,  but 
to  make  any  special  order,  such  as  that  sug- 
gested by  Mr.  Bell,  seems  to  their  Lordships 
to  be  beyond  the  functions  and  province  of 
an  Appellate  Court.     It  may   be   that   the 
appellant   may  be  able   partially  to  obtain 
relief,  since  part  of  the  consideration-money 
seems  to  be  still  in  his  hands.     Their  Lord- 
ships,  however,    dealing   with   this   appeal, 
have  but  one  course  before  them,  which  «is 
humbly  to  recommend  Her  Majesty  to  dismiss 
the  appeal  with  costs. 


The  4th  July  1871. 

Present: 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

Boundaries— Local  investigation— Absence  of 

parties. 

On  Appeal  from  the  High  Court  at  Calcutta* 
Meer  Mahomed  Tuque  Chowdhry 

versus 
Judonath  Jaha  and  others. 

In  a  case  in  which  plaintiff  sued  to  recover  some  land, 
and  in  which  defendant  denied  the  power  of  plaintiff's 
Otndor  to  sell  the  land  claimed,  or  a  part  of  it,  a  local 
thaiirY  was  ordered  to  ascertain  the  boundaries  of  the 
,  ■jtispute.  ludgmentof  the  Hi^h  Court— uphold- 
10  ODiai.;s;on  of  the  Lower  Court  which  dismissed  the 
their  Lordslajntiff  failed  to  appear  or  take  proper  steps 
tO   how   the   fa?1  the  ,ocal  investigation,  and  because 

became  it  Certai,Ln,alproofofhisdcedofPurcha5e- 
this  poiat  appears  n« * 

either   in  thft  original*^   Raikes  and  Seton-Karr, 

|uit  in  any.of  the  Courts.^  of  ,sr^'  dedtkd  3rd 


In  this  case  the  plaintiff  brought  his  suit 
to  recover  some  land.     He  \vas»met  by  a 
on  the  part  of  the  defendants  which  alleei 
that  the  person  from  whom  he  claimed  had  do 
power  to  sell  the  land  claimed,  or  at  least  part 
of  it.    Therefore  it  was  necessary  that  the 
boundaries  of  the  land  in  dispute  should  be 
clearly   pointed  out.     A    local  wrvestigatioo 
was,  accordingly,  directed  to  ascertain  those 
boundaries.    The  Ameen  appointed  to  con- 
duct  the  investigation  went  to  the  spot.     The 
p  rain  tiff  either  failed  to  appear  before  him 
altogether,  or  if  the  persons  who,  after  some 
delay,  did  appear,  were  his  agents  (a  fact* 
which  he  has  sometimes  disputed)  suggested 
that  the  boundaries  were  erroneously  stated 
in  the  plaint.     The  result  was  that  no  report 
concerning  the  boundaries  was  made  to  the 
Court,  and  the  parties  again  appeared  before 
it.     On  this  second  appearance,  the  plaintiff 
does  not  appear  to  have  taken  any  objectioo 
as  to  the  proceedings  of  the  Ameen,  and  the 
Court  upon  that  ground,  and  also  upon  the 
ground  of  his  having  omitted  to  give  formal 
proof  of  his  deed  of  purchase,  dismissed  the 
suit.     In  fact,  there  was  no  evidence  what- 
ever ill  support  of  his  claim  before  the  Court, 
except  the  production  of  the  unproved  kowala 
or  bill  of  sale.     He  then  appealed  to  the  High 
Court,  and  his  complaint  there  was  not  so 
much  that  his  suit  had  been  dismissed,  because 
he  had  failed  to  prove  his  case,  as  that  the 
Lower  Court  had  not  given  him  further  time 
or  directed  a  second  local  invetigation. 

The  High  Court,  dealing  with  this  as  a  pure 
question  of  practice,  said  that  he  had  not 
given  any  sufficient  excuse  for  his  formej 
laches,  and  on  that  ground  dismissed  the  ap- 
peal. Then  he  comes  here,  taking  objections 
some  of  which  he  never  took  in»the  Court  be- 
low, and  asks  us  to  reverse  that  decision.  •  We 
cannot  see  that  there  are  any  grounds  for  do- 
ing this ;  and  their  Lordships,  therefore,  will 
humbly  recommend  Her  Majesty  to  dismiss 
this  appeal  with  costs. 

A  m 
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The  4th  July  1871.  | 

Sir  James  W.  Colvile,  Lord  Justice  James, 
lord  Justice  Mellish,  and  Sir  Lawrence 
Peel.     • 

Evidence  —Long:  possession— Issumnovisee 
*  returns. 

On  Appealjhom  the  High  Court  at  Calcutta* 

Farquharson 


versus 


•    The  Government  of  Bengal  and  others. 


The  plaintiff,  the  purchaser  of  a  putnee  under  a  sale 
for  the  non-payment  of  the  rent  of  the  putnee,  sued  the 
difeilnt,  \vi  >  wis  in  pD;s*>sio.i  of  the  land  included 
in  the  putnee,  for  a  right  to  increase  the  rent  of  the  land 
and  have  a  proper  rent  payable  to  him  out  of  the  land. 
He  relied  solely  on  three  issum  no  visee  returns  for  three 
separate  years,  in  each  of  which  returns  the  land  said  to 
be  in  possession  of  the  Ghatwal,  the  defendant's  prede- 
cessor, was  entered  as  too  beegahs.    The  defendant  ad- 
duced the  evidence  of  two'aged  witnesses,  who  stated 
that  so  long  as  they  remembered  the  property  the  quan- 
tity of  land  in  the  Ghatwalee  tenure  was  3,000  beegahs. 
The  Lower  Court  dismissed  the  plaintiff's  suit,  holding 
that  the  defendants  had  been  in  possession  of  3,000  bee- 

Sins,  and  not  100  beegahs  as  alleged  by  plaintiff,  and  that 
e  defendant  had  been  in  possession  for  more  than  60 
years.  The  Hi»h  Court  confirmed  the  decree  of  dis- 
missal of  plaintiff's  suit, 

Hsld  (in  affirmance  of  the  concurrent  decisions 
of  the  Lower  Courts)  that  the  long  uninterrupted  pos- 
session of  the  Ghatwal  was  clearly  entitled  to  have 
greater  weight  than  the  issum  no  visee  returns. 

This  suit  was  origimlly  brought  to  recover 
a  large  quantity,  nearly  3,000  beegahs,  of 
land.     The  plaintiff,  who  was  the  purchaser 
of  a  putnee  under  a  sale  for  the  non-payment 
of  the  rent  of  the  putnee,  claimed  that,  un- 
der the  Act  VIII.  of  1819,  Section  11,  hav- 
ing purchased  under  those  circumstances,  he 
wa?  entitled  to  set  aside  all  estates  which  had 
been  created  after  the  origin  of  the  putnee, 
and  to  recover  all  the  lands  which  were  origi- 
J  nally  part  of  the  putnee.     However,  it  ap- 
pearing that  the  defendant  had  been  in  pos- 
session of  those  lands  for  a  very  long  time,  the 
plaintiff  afterwards  admitted  the  defendant's 
right  to  the  possession  of- the  land,  and  sued 
for  a  right  to  increase  the  rent  and  have  a 
pro(fer  rent  payable  to  him  out  of  the  lands. 

The  evidence  which  theplaintiff  produced  in 
support  of  his  case  entirely  consisted  of  three 

.  *  From  the  judgment  of  Bay  ley  and  Markby,  J  J., 
in  Regular  Appeal  No.  13  of  1866,  decided  on  the  23rd 
July  1567—3  W.  R.,  p.  232. 


documents.     At  first  only  one  document  was 
produced,  which  was  an  issum  novisee  of  the  year 
1 8 1 1 .     Subsequently  two  other  issumnovisees 
were  produced,  which  are  returns  made  by 
the  Police,  and  there  is  evidence  to  show  that 
they  are  made  generally  on  the  information 
of  the  Ghatwalee  holder,  stating  his  name, 
the  quantity  of  land  which  he  holds,  and  the 
pujjak  rent  which  he  pays  for  it ;  and  it  ap- 
pears in  all  the  returns  for  those  three  years, 
that  the  then  holder  of  the  estate  which  the 
defendants  now  hold,  the  Ghatwalee  holder, 
had  returned  that  the  quantity  of  his  land 
was  100  beegahs.     That  was  the  sole   evi- 
dence for  the  plaintiff.     He  did  not  produce 
any  evidence  at  ail  to  show  how  it  happened 
that  if  100  beegahs  was  all  that  the  Ghat- 
walee holder  was  entitled  to  in  the  years 
1811,   1812,  and  18 13,  that  quantity  of  100 
beegahs  had  been  allowed  to  grow  by  en- 
croachment unchallenged  to  the  very  large 
quantity  of  3,000  beegahs  at  the  time  when 
the  sale  took  place.  On  the  other  hand,  the  de- 
fendant produced  evidence  to  show  that,  as  far 
J>ack  as  living  memory  went,  the  whole  quan- 
tity of  3,000  beegahs  has  been  held  by  him  as 
part  of  his  Ghatwalee  land.  He  produced  one 
witness  of  eighty  years  old  and  another  of 
seventy-five   years  old  who  had  known  the 
land  all  their  lives,  who  said  that  the  Ghat- 
walee holder  had  held  the  whole  3,000 beegahs 
during  all  the  time  that  they  remembered  the 
property.     Both  the  Courts   below  believed 
those  witnesses,  there  being  no  evidence  what- 
ever to  contradict  them,  and  thought  that  for 
sixty  years  the  land  had  been  so  held.     Then 
the  question  arose  as  a  simple  question  of  fact 
before  the  Courts  below,  taking  the  evidence 
on  both  sides,  whether  they  ought  to  find  that 
this  original  estate  of  the  Ghatwalee  holder 
consisted  of  100  beegahs  only,  or  of  3,000 
beegahs.     Both  the  Courts  below  found,  as  a 
matter  of  fact,  on  this  evidence  that  the  ori- 
ginal Ghatwal  consisted  of  the  whole  number 
of  beegahs  of  which  the  defendant  was  in 
possession,  and  that,  therefore,  the  plaintiff 
was  not  entitled  to  maintain  this  suit. 

Their  Lordships  entirely  agree  with  these 
decisions  Not  only  does  this  case  co  me  with  - 
in  their  ordinary  rule,  that  on  a  mere  ques- 
tion of  fact  where  both  the  Courts  below  have 
agreed  and  where  there  has  been  no  mistake 
in  point  of  law,  they  will  not  reverse  the  de- 
cisions of  the  Courts  below,  unless  they  can 
see  that  those  decisions  are  clearly  wrong  ;  but 
their  Lordships  have  come  to  the  sanjp  con- 
clusion. It  appears  to  them  that  weight 
must  be  given  to  ancient  possesion,  and  that 
there  may  be  a  variety  of  causes  to  explain 
why  this  quantity  was  inserted  in* the  rett™ 
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in  ttyes$  years.  They  may  have  stated  the 
amount  under  cultivation  or  producing  profit 
only.  It  may  have  been  that  the  police-offi- 
cer was  careless  and  did  not  care  about  what 
he  returned,  or  it  may  have  been  that  the 
Ghatwalee  holder  at  that  time  had  some  rea- 
sons for  giving  incorrect  information  ;  or  pos- 
sibly it  may  have  been  that  the  ancient  Ghat- 
wals  originally  held  only  ioo  beegahs,  but 
that  the  estate  had  increased  to  3,000  beegahs 
many  years  before,  and  before  the  creacion  of 
the  putnee,  which,  notwithstanding  the  Act 
VIII.  of  18 19,  would  entitle  the  Ghatwalee 
holder  to  hold,  as  against  the  putneedar  at 
least,  the  whole  quantity.  But  whatever  the 
reason  may  have  been,  their  Lordships  are#of 
opinion  that  the  long  uninterrupted  possession 
of  the  Ghatwalee  holder  ought  clearly  to  have 
greater  weight  than  these  returns.  Upon 
those  grounds,  therefore,  they  think  that  the 
judgment  of  the  Court  below  must  be  af- 
firmed, i 

With  respect  to  the  cases  which  have  befcn 
referred  to,  all  that  they  really  show  is  this, 
that  different  Courts  at  different  times  have  I 
given  greater  or  less  weight  to   similar   re-  ; 
turns.     All  the  Courts  agree  that  they  are  ad- 
missible in  evidence,  and  they  have  been  ad- 
mitted in  evidence  in  this  case.     In  each  par- 
ticular case  the  Courts  have  considered  what  ! 
weight  ought  to  be  given  to  them ;  and  it  is  • 
nothing  very  surprising  if  the  Courts  at  differ-  1 
ent  times  have  not  given  exactly  the  same  ' 
weight  to  these  documents.     Their  Lordships  : 

are  of  opinion  that  the  Courts  in  this  particu- 
lar case  have  given  quite  as  much  weight  to 
these  returns  as  they  deserve,  and  the  weight 
of  evidence  cannot  be  regulated  by  precise  ' 
rules,  as  the  admissibility  of  evidence  may  ! 
be. 

Their  Lordships  will,  therefore,  humbly  re- 
commend  t»  Her  Majesty  ihat  this  appeal  be  , 
dismissed»with  costs. 


The  5th  July  1871- 


P resent ': 


Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James.  Lord  Justice  Mellish, 
and  Sir  Lawrence  Peel.  A 


Bond— Registratio 


On  Appeal  from  the  High  Court  at  Gi/rif/Ai  .•   ; 

•  ! 

Baboo  Gungapershad 


versus 


Mowjee  Lall. 


The  mere  circumstance  of  a  bond  not  being1  reg'tfteicd 
is  not  sufficient  by  itself  to  counterbalance  theevideocr 
if  it  is  generally  satisfactory  in  proof  of  the  valiJit}  \i 
the  bond. 


This  is  an  action  on  a  bond  which  ms 
given  accompanied  by  a  mortgage,  and  it  also 
seeks  to  set  aside  a  subsequent  sale  by  defend- 
ant, who  granted  the  bond  of  the  property 
mortgaged  to  his  wife ;  and  the  defence  was 
that  the  bond  was  a  forgery  and  was  new 
executed  by  the  defendant.  The  Principal 
Sudder  Ameen,  the  first  Judge  who  heard  ft. 
and  \itoo  also  heard  the  witnesses,  came  to  the 
conclusion  that  the  bond  was  executed.  The 
High  Court#came  to  a  contrary  conclusion; 
and  their  Lordships  have  to  determine  on 
which  side  the  evidence  really  preponderated, 
and  with  which  of  the  two  judgments  they 
agree. 

Now  the  signature  to  the  bond  was,  in  the 
first  instance,  proved  by  the  plaintiff,  by  two 
of  the  attesting  witnesses,  and  by  the  WQpk* 
tear  who  wrote  the  bond  and  framed  it.  The 
defendant  denied  that  it  was  his  signature, 
but  he  did  not  call  any  evidence  at  aM  w 
prove  that  the  bond  was  not  in  his  hand 
writing,  neither  did  he  produce  any  of  his  on 
doubted  signatures  in  order  that  the  Corf  - 
might  have  the  opportunity  of  comparing  the  _ 
disputed  signature  *)n  the  bond  with  his  ad-  '' 
mitted  signatures.  Therefore^  as  far  aj  de- 
pends on  the  direct  evidence  whether  the 
bond  was  genuine  or  not,  the  evidence  on  the 
part  of  the  plaintiff  in  support  of  the 
genuineness  of  the  bond  appears  very  greatly  , 

*  On  Appeal  from  the  judgment  of  Seton-Karr  *** 
Macpherson,  J  J.,  in  Regular  Appeal  No.  65  of  itffr 
decided  on  nth  Slay  1S66 — not  reported. 
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to  preponderate,  because  there  is  the  evidence 
of  the  attesting  witnesses  and  of  the  person 
who  drew  it;  and  there  is  nothing  against  it 
but  the  evidence  of  the  defendant  himself. 

But  then  the  circumstances  under  which 
tHfe  bond  was  alleged  to  be  executed  have  to 
be  considered  for  the  purpose  of  seeing  whe- 
ther it  is  probable  that  such  a  bond  should  be 
executed  or  not.     It  appears  that  there  were 
twc^  sons  or^he  defendant  who  carried  on 
business ;  one  of  them  appears  to  have  been 
not  more  than  fifteen  years  of  age  at  the  time 
of   the  trial   of  the   suit,  and  therefore  he 
must  have, been  very  considerably  younger 
at  the  time  when  the  bond  was  executed ;  and 
as  respects  the  other  son,  it  appears  that  he 
•  admits  that  he  had  no  money  of  his  own  at 
all,     and    that  all   the   money  he   had    he 
procured   from   his  father.     There  is  some 
further  evidence  given  as  to  what  had  hap- 
pened in  other  suits,  which  may  tend  to  prove 
that     the  defendant    was  a  partner    in  the 
house  of  his  sons,  or  rather,  in  fact,  that  he 
was  carrying  [on  business  in  his  son's  name. 
The    High   Court  appear  to  have  believed 
that ;  at  least  they  say  that  they  do  not  come 
to  any  contrary  conclusion  on  that  part  of 
the  case.     Then  it  appears  that  the  sons,  or 
the  house  of  business,  were  unquestionably 
in  some  difficulties  at  the  time  when  this 
bond  was  given ;  and  it  also  appears  that  one 
of  the  brothers  of  the  plaintiff  had  married 
a  daughter  of  one  of  the  defendants.     Then 
the  bond  is  given  for  two  separate  ^ebts ; 
one  a  debt  of  Rupees  25,000  due  to  the  first 
plaintiff,  and  another,  a  debt  of  Rupees  5,000 
due  to  the  second  plaintiff.     Tfie  first  strong 
corroboration  on  the  part  of  the  plaintiff's 
case   was  the  entries  in  the  books  of  the 
defendant's  two  sons,  and  these  unquestion- 
ably prove  beyond  all  question  that  these  two 
debts  of  Rupees  2  5, 000 and  Rupees  5,000  were 
due,  and  therefore    there  is  no  doubt  that 
there  was  an  actual  debt  of  Rupees  30,000. 
Tiatey  add   up   those   two   sums  which  are 
entered  in  the  cash-book — "  amount  due  to 
"you  Rupees  25,000,  besides  which  there  is 
1   "  due  to  Musoodun  Lall  Rupees  5,000,  in  all 

\"  Rupees  30,000/'  and  then  it  mentions  the 
gate,  which  is  the  same  date  as  the  date  of 
the  bond;  then  it  states  the  interest,  and 
then  it  states  Rupees  1*000  for  Gungaper- 
shaud's  paper.  The  sums  of  principal  are 
added  together,  and  the  two  sums  of  interest 
and*  the  sum  for  the  stamp  are  also  added 
together.  That  is  very  strongly  relied  upon, 
and  their  Lordships  think  properly  relied 
upon,  by  the  Principal  Sudder  Ameen,  as 
showing  that  some  security  or  another  was 
given  for  the  entire  debt.    Then  one  of  the 


defendants,  the  elder  son,  who  carried  on 
this  business,  was  called  to  explain  tfiis;  No 
doubt  he  tries  to  give  an  explanation  that 
a  chitta  was  given  for  the  Rupees  25,000,  and 
a  separate  one  for  the  Rupees  5,000,  and  that 
the  Rupees- 1 00  stamp  was  the  stamp  which 
was  got  for  the  Rupees  25,000.  That,  their 
Lordships  think,  is  not  altogether  a  satisfac- 
tory explanation.  It  was  not  brought 
forward  by  him  in  the  first  instance.  It 
came  out  on  cross-examination,  and  appears 
to  be  nothing  more  than  the  natural  sort  of 
explanation  that  a  man  might  be  driven  to 
who  saw  what  strong  evidence  this  account 
gave  against  him. 

Then,  there  is  a  further  confirmation 
by  the  evidence  of  one  of  the  defend- 
ant's witnesses,  who  appears  to  have  been 
present  at  the  time  when  the  deed  was 
e?tecuted  by  which  the  defendant  professed 
to  sell  the  property  mortgaged  to  his  wife ; 
and  there,  on  cross-examination,  he  certainly 
appears  to  say:  "Having  written  the  deed 
"of  sale,  I  made  it  over  to  Mowjee  Lall. 
"  Mowjee  Lall  took  it  away  with  him  to  his 
"house  Mumtauz  Ally,  in  that  mujiles 
'  (assembly),  and  in  the  presence  of  Mowjee 
"  Lall  spoke  about  the  Tamoosook  to  Gun- 
"gapershaud,  and  the  pledge,  on  which 
"JVIowjee  Lall  said,  '  he  has  to  do  with  his 
"  own  money,  what  business  is  it  of  yours  ? '  " 
The  great  importance  of  that  evidence  rests 
on  this,  that  it  appears  to  prove  by  the 
evidence  of  a  witness  called  on  the  part  of 
the  defendant,  that  the  bond  was  in  exist- 
ence prior  to  the  time  when  the  deed  was 
executed  hy  which  rthe  defendant  sold  his 
property  to  his  wife;  and  if  that  were  the 
case,  then  that  gives  an  answer  to  the  theory 
of  the  High  Court,  who  are  of  opinion  that 
this  bond  was  forged  for  the  express  purpose 
of  defeating  that  deed  in  order  that  they 
might  apparently  have  a  mortgage  which 
would  take  precedence  of  that  deed. 

Then  the  other  matter  that  is  relied  upon 
as  against  the  genuineness  of  the  bond,  is 
the  stamps.  It  appears  that  there  are  two 
Rupees  50  stamps  on  it.  They  appear  to 
have  been  purchased  only  a  short  time  before, 
in  the  month  of  April,  and  they  appear  to 
have  been  purchased  by  a  person  who  was 
one  of  the  witnesses  to  the  bond.  That  per- 
son was  not  called,  and  it  does  not  appear 
whether  he  was  a  witness  who,  in  fact, 
belonged  to  and  was  connected  with  the 
defendants,  or  whether  he  was  a  witness 
connected  with  tfce  plaintiff;  and  i^  appears 
perfectly  consistent  that  the*  defendant's 
sons,  or  the  defendant,  in   their  ordinary 
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-  Tfie  defendant  was  the  purchaser  from  the 
assignee  in  insolvency,  of  a  person  who  had 
purchased  the  property  in  question  from  the 
mortgagor.  The  original  purchase  from  the 
mortgagor  was  upwards  of  twelve  years  before 
the#  commencement  of  this  suit,  and  for  up- 
wards of  twelve  years  had  been  followed  by 
registration  and  mutation  of  names  in  the 
%  Collector's  *>ook,  the  order  for  which  was 
made  on  th#^i  5th  January  1850. 

\  At  the  time  of  the  sale  the  property  was 

subject  to  mortgages,  made  in  the  form  of  an 

English  mortgage,  with  the  usual  proviso  for 

^  redemption,  and  a  proviso  that  the  mortgagor 

.'     should  continue  in  possession  until  default, 

w     dSid  on  default,  an  express  right  of  entry  was 

■*"*  given  to  the  mortgagee. 

*  Much  more  than  twelve  years  before  the 
y      commencement  of  this  suit  such  default  was 
-  made. 

After  the  sale,  under  which  the  defendant 
claims,  the  first  mortgagee  instituted  a  suit 
for  foreclosure  in  the  Supreme  Court  of  Fort 
WfiUim.  This  suit  proceeded  to  a  foreclosure 
nisi  on  the  nth  December  1S50,  and  which 
was  made  absolute  on    the   9th   Februarv 

'vilv  The  plaintiff,  however,  procured  that  fortfc- 
iddsure  to  be  opened,  paid  off  the  first  mort- 
gagee, took  a  transfer  of  his  mortgage,  and 
then  proceeded  himself  to  foreclose  the  mort- 

Sge,    and    obtained    his  final   decree   for 
eclosure  on  the  15th  day  of  July  1862. 

•  To  these  foreclosure-proceedings  the  pur- 
Chaser  of  the  property  in  question  was  not 
made  a  parly,  and  it  was,  of  course,  held  by 
the  High  Court  that  he  was  in  no  wise  affect- 
ed byXhose  proceedings. 

Having  foreclosed  his  mortgage,  the  plaint- 
iff commenced  this  suit  against  the  defendant 
who  pleaded  his  twelve  years'  possession  in 
oar.  The  plaint  was  filed  on  the  27th  August 
1863. 

The  High  Court  has  held  that  bar  to  be 
Sufficient.  Their  Lordships  do  not  doubt  that 
such  decision  was  correct.  It  was  contended 
before  them  that,  so  long  as  the  mortgage 
security  was  a  subsisting  security,  and  dealt 
with  as  such,*  time  did  not  run  as  between 
the  mortgagee,  who  was  content  to  rest  on 
his  security,  and  the  mortgagor,  who  was  per- 
mitted to  remain  in  possession,  and  persons 
claiming  under  him ;  and  it  was  contended 
that,  uiCil  the  foreclosure  put  an  end  to  the 
security  as  a  security,,  it  M-as  a  subsisting 
Security,  and  uhat  it  was  then,  and  not  till 


then,  that  time  began  to  run.    it  was  f  1 
contended  that  the  defendant,  who  d< 
his  title  under  a  purchase  from  the  rnortgi 
could  not  be  in  a  more  favorable  posi! 
than  the  mortgagor  himself. 

The  foreclosure-proceedings  did  not 
the  defendant  or  the  property  in  qui 
and  it  is  difficult  to  see  how  a  right  of  ei 
or  cause  of  action  against  one  rrran  in  res] 
of  his  property  could  be  either  lost  or  gai 
by  proceedings  against  another  man  in  r< 
of  his  property. 

As  against  the  defendant,  the  prlaintiff 
acquired  no  right,  except  that  which 
conveyed  to  him  by  his  securities. 

The  right  under  the  mortgage-deed  was 
obtain  possession  of  the  land,  and  the  cat 
of  action  accrued  when  default  was  made. 

The  words  of  the  Indian  law  are : — 

"  To  suits  lor  the  recovery  of  immoveal 
property,  or  of  any  interest  in  immoveab| 
property,  to  which  no  other  provision  of  tl 
Ad  applies,  the  period  of  twelve  years  fror 
the  time  the  cause  of  action  arose.7'4 

To  this  there  is  one  exception  in  res'] 
of  mortgage,  which  is  this : — 

"  In  suits  in  the  Courts  established 
Royal  Charter  by  a  mortgagee  to  recover  fi 
the  mortgagor  the  possession  of  the  immoi 
able  property  mortgaged,  the  cause  of  acti 
shall  b£  deemed  to  have  arisen  from  the  h 
date  at  which  any  portion  of  principal  moot] 
or  interest  waj>  paid  on  account  of  such  mort-J 
gage-debt."  f 

This  exception  does  not  apply  to  the 
present  case,  and  where  there  is  an  express 
exception  so  limited  to  one  special  case  of 
mortgage,  it  might  plausibly  be  argued  that 
it  cannot  be  extended  to  any  other  case,  even 
to  the  case  of  the  original  mortgagor  himiejf, 
continuing  in  possession  and  paying  interest 
to  the  mortgagee. 

m 

The  judgment  of  the  High  Court  appears   ] 
to  be  that  the  bar  extends  even  to  such  a  case  / 
where  not  provided  for  by  that  Section.  Thejr 
ruling,  however,  was  not  necessary  for  the 
determination  of  this*suit. 

It  may,  however,  have  been  deemed  neces- 
sary to  introduce  the  exception  stated  above, 
in  order  to  put  mortgages  in  the  English 
form,  when  put  in  suit  in  the  Supreme  Court 

*  Clause  12,  Section  1,  Act  XfV.  of  1S59. 
t  Section  6,  Act  XIV*  of  1S59* 
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h    was  generally  governed  by   English 
upon  the  same  footing  as  that  in  which 
lish  Mortgages  are  under  the  existing 
utes  of  Limitation  ;  and  their  Lordships, 
iog  with  stilts  upon  mortgages  in  the 
H^ry  Courts  of  India,  might,  in  the  simple 
of  a  zfltotgagee  and  his  mortgagor  per- 
ed  to  remain  in  possession  so  long  as  he 
d  interest,  have  found  ground  for  consi- 
ring  that  there  was  a  permissive  possession, 
that  a  new  cause  of  action  and  right  of 
try  accrued  when  that  permission  ceased. 
o  such  question,   however,  arises   in  the 
resent  case,  for  it  is  impossible  to  hold  that 
e  defendant,  the  purchaser,   was  holding 
supposed  that  he  was  holding  by  the  per- 
iston of  the  mortgagee;  and  when  both 
Ings  concur — possession  by  such  a  holder 
r  more  than  twelve  years,  and  the  right  of 
ntry  under   the  mortgage-deed  more  than 
elve  years  old — it  is  impossible  to  say  that 
eh  a  possession  is  not  protected  by  the  Law 
*f  Limitations. 

Therefore,  without  passing  an  opinion 
jtthether  the  broader  and  more  general  rule 
laid  down  in  the  judgment  of  the  High 
Court  can  be  supported,  their  Lordships  have 
no  doubt  that  the  decision  in  the  particular 
case  is  correct. 

It  has  been  pressed  on  their  Lordships  that 
the  decision  will  destroy  the  value  of  mort- 
gage-securities in  India.  Their  Lordships 
dc^not  share  in  that  apprehension.  It  may 
be,  and  probably  is  better,  that  mortgagees 
keeping  their  securities  locked  up  in  their 
strong  box,  and  allowing  the  mortgagor  to  be 
♦he  visible  owner  in  possession  for  a  long 
series  of  years,  should  occasionally,  as  in  this 
case,  find  themselves  deprived  of  portions, 
jnoie  or  less  small,  of  the  mortgaged  property, 
thar?  that  bond-fide  purchasers,  and  persons, 
claiming  under  them  after  many  years'  posses- 
sion, and  perhaps  much  expenditure,  should 
ije  evicted  under  a  mortgage-title  perhaps 


half  a  century  old  because  somebody  has  been 
paying  interest  on  the  mortgage- money.  In 
the  present  case  an  actual  mutation  of  names 
took  place,  and  a  very  slight  degree  of 
vigilance  would  have  enabled  the  mortgagee 
to  assert  his  title  earlier. 

Their  Lordships  will  recommend  that  the 
judgment  be  affirmed,  and  the  appeal  dismiss- 
ed with  costs. 


The  17th  July  1871. 

Present : 

Sir  James  \V.  Col  vile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

Limitation— Del-credere  agent— Clause  9,  Sec* 
tioa  1,  Act  XIV.  of  1859. 

On  Appeal  from  the  High  Court  at  Calcujfa* 

#  Dukur  Pershaud  Bustooree 

versus 

Mussamut  Foolcoomaree  Dabee. 

A  suit  against  a  del-credere  agent  on  a  balance  of 
accounts  in  respect  of  dealings  regarding  which  there 
is  no  express  written  contract  is  governed  by  the  three 
years'  limitation  prescribed  by  Clause  9,  Section  1,  Act 
XIV.  of  1859. 

This  was  a  suit  brought  by  the  appellant, 
who  was  the  manager  of  a  factory  in  Moor-, 
shedabad,  against  the  respondent,  who  car- 
ried on  an  old  established  business  of  broker, 
to  recover  a  sum  of  16,051  rupees  and  inter- 
est alleged  to  be  due  on  the  balance  of  an 
account.  The  defendant  had,  for  several 
years,  sold  the  goods  of  the  plaintiff's  firm, 
and  according  to  the  finding  of  the  principal 
Sudder  Ameen,  the  correctness  of  which  was 
_  — —  *  • 

»  From  the  judgment  of  Peacock,  C.  ?.,  and  L.  S» 
Jackson,  J.,  in  Regular  Appeal  No.  128  oti836,  decided 
24th  January  1867.— See  7  W.  R.,  p.  67. 
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not  disputed  before  us,  had  received  a  pucca 
or  del-credere  commission,  which  made  her 
liable  to  the  plaintiff  for  all  goods  sold  which 
f*  were  not  paid  for  by  the  purchasers.  As 
i  there  was  no  proof  that  any  part  of  the  price 
i  of  the  goods  in  respect  of  which  this  suit 
was  brought  had  been  received  by  the  defend- 
ant the  claim  against  the  defendant  was 
only  supported  upon  the  ground  that,  as  she 
received  a  del-credere  commission,  she  was 
liable  for  the  price  of  all  goods  sold  by  her 
for  the  plaintiff.  It  was  admitted  that  the 
cause  of  action  for  the  last  item  in  the  ac- 
count had  accrued  more  than  three  years,  but 
that  there  were  items  in  the  account  whilh 
had  occurred  wkhin  six  years  from  the  com- 
mencement of  the  suit.  The  Statute  of  Limi- 
tation was  pleaded,  and  the  sole  question  to 
.  be  determined  is  whether,  under  the  circum- 
stances previously  stated,  the  suit  is  barred 
by  the  Indian  Statute  of  Limitations,  Act 
XIV."  of  1 859.  The  High  Court  held  that  the 
cas?  came  within  the  9th  Clause  of  the  first 
Section,  as  a  suit  brought  for  the  breach  of 
a  contract ;  and  the  Chief  Justice  in  giving 
judgment  says :  "  Although  no  express  con- 
tract was  proved  to  have  been  entered  into 
between  the  parties,  still  their  dealings  were 
evidence  from  which  it  might  properly  be 
assumed  they  had  agreed  to  carry  on  business 
on  the  terms  upon  which  we  find  them  car- 
rying it  on.  It  was  an  engagement  on  the 
part  of  the  defendant  that  she  would  sell  the 
plaintiff's  cotton,  and  that  she  would  gua- 
rantee the  purchasers.  That  was  a  liability  on 
the  part  of  the  defendant  not  arising  from  a 
.4"  wrong,  but  a  liability  arising  out  of  an 
engagement  which  she  must  be  assumed  to 
have  entered  into  with  the  plaintiff.  It, 
therefore,  falls  within  Clause  9  of  Section 
1.  It  is  a  suit  for  a  breach  of  a  contract  not 
in  writing."  It  was  urged  before  us  on  the 
part  of  the  appellant  that  the  High  Court 
had  pufci  a  wrong  construction  on  the  words 
"  breach  &i  any  contract,"-  as  used  in  the 
Clause ;  that  these  words  are  not  there  used ' 


for  the  purpose    of  distinguishing 

founded  on  contract  from  actions  founded* 

tort,  but  for  the  purpose  of  distifeguisfcaf 

actions  to  recover  unliquidated  damages  ta 

breach  of  contract  from  actions  to  reeort 

debts,  and  that  the  enumeration  in  the  Qtm 
itself  and  in  the  8th  Clause  of  iflMral  dqft 

with  respect  to  which  the  period  of  lii 

is  to  be  three  years  proves  that  it  could 

have  been  intended  to  make  the  limit 

for  all  debts  three  years  under  'the 

"suit  for  the  breach  of  any  contract," 

that  the  present  suit  was,  in  substance,  a  d 

to  recover  a  debt  or  liquidated  sum  of  mooej 

and  that  the  period  of  limitation  was  al 

years  under  the  18th  Clause  of  Section  1 

Several  cases  were  cited  from  the,  India] 

Courts,  and  it  appears  from  them  that  mud 

difference  of  opinion  has  prevailed  amon; 

the  Judges  in  India  respecting  the  propi 

construction  to  be  put  on  the  words  "  for 

breach  of  any  contract"  in  the  9th  Clai 

Their  Lordships  do  not  think  it  necessary 

advisable  that  they  should  attempt,  on 

present  occasion,  to  lay  down  what  is 

propei*construction  of  these  words  as  aj 

cable  to  all  cases.     It  is  sufficient  to  say 

it  appears  impossible  to  them  to  put  so 

row  a  construction  upon  them  as  not 

elude  the  case  now  before  them.     The 

debtors  for  the  price  of  the  goods  soldi 

the  purchasers  of  the  goods,  and  the  bnj 

is  only  sued  upon  his  collateral  undei 

that,  in  consideration  of  the  commission 

to  him,  he  will  pay  the  price  of  the  goo< 

the  purchaser  fails  to  do  so.    An  a< 

such  an  undertaking  is  an  action  01 

express  contract,  and  the  sums  which 

recovered  under  it  are  damages  for  a  bi 

of  contract. 

t 

Their  Lordships,  therefore,  are  of  op) 
that  the  judgment  of  the  High  Court!] 
correct,   and  they  will  recommend. to 
Majesty  that  the  appeal  should  be  disi 
with  costs. 

•  M  J         d 
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